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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

AETNA HEALTH INC,, et al.,

Plaintiffs,
CASE NO.: 3:24-CV-01343-BJD-LLL
V.

RADIOLOGY PARTNERS, INC., et
al.,

Defendants.

DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE FOR
CONCURRENTLY FILED MOTION TO COMPEL ARBITRATION AND
MOTION TO STAY, AND MOTION TO DISMISS

Pursuant to Fed. R. Evid. 201, Defendants Radiology Partners, Inc. (“RP”)
and Mori, Bean, and Brooks, Inc. (“MBB”) (collectively “Defendants’) respectfully
request that the Court take judicial notice (“RJIJN”) of the attached Exhibits, which
include publicly-filed court records and arbitral filings related to those court records,
in connection with Defendants’ concurrently filed (1) Motion to Compel Arbitration
and Motion to Stay (“MTC”); and (2) Motion to Dismiss (“MTD”).

All documents for which judicial notice is sought are documents filed in a
lawsuit or arbitration involving Aetna Life Insurance Company, one of the plaintiffs
here (collectively with the other plaintiffs Aetna Health, Inc., a Florida corporation,

and Aetna Health Insurance Company (“Aetna”)).
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Defendants are not requesting judicial notice of the Exhibits for the truth of
the matters asserted therein. Rather, judicial notice is only sought for the respective
relevance of each document to the issues raised in the concurrently filed motions,
such as (a) Aetna’s previous positions, for the portions of the motions based on
estoppel for inconsistent positions, and (b) Aetna’s knowledge of the content of each
document as of the time of the document, for the portions of the motions based on
Aetna’s inability under the law to contend lack of knowledge or ability to know
alleged facts for counts that require such lack of knowledge or ability to know.
Accordingly, it would be inaccurate were Aetna to respond to the RIN by arguing
that the RIN seeks judicial notice of the truth of the matters asserted. For example:

1. The MTC seeks to compel Aetna to arbitrate against not only MBB

as a contracted party during the Contracted Period, but also RP as a
non-signatory based on the doctrines of equitable estoppel and
agency. The RIN includes a document showing Aetna previously
used those same doctrines to successfully compel RP to arbitrate
parallel theories Aetna brought in Texas. Therefore, those
documents are relevant to the issue of judicial estoppel, regardless
of the truth of the matter of the facts stated therein.

2. The MTD challenges all of Aetna’s fraud-based counts, including

those to vacate IDR arbitrations decisions rendered during the NSA
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Period after the Contract terminated in mid-2022, which require
Aetna to allege facts sufficient to show that it: (1) did not know
about the growth of MBB after it affiliated with RP; and (2) was not
able to discover the alleged fraud with the exercise of due diligence
prior to or during the NSA arbitrations. The RJIN includes
documents showing Aetna made the same allegations as here against
RP and a RP affiliate in a prior arbitration in Texas late 2021-early
2022, well before the NSA Period. Therefore, those documents are
relevant to rebut Aetna’s purported inability to discover the alleged
fraud, regardless of the truth of the matter of the facts stated therein.
The motions reference each of the specific documents for which judicial notice is
sought.

ARGUMENT

“[I]n ruling on a motion to dismiss courts may supplement the allegations in
a complaint with facts contained in judicially noticed materials.” K.T. v. Royal
Caribbean Cruises, Ltd., 931 F.3d 1041, 1048 (11th Cir. 2019).

Fed. R. Evid. 201(b)(2) provides that the Court may judicially notice a fact
that is not subject to reasonable dispute because it can be accurately and readily

determined from sources whose accuracy cannot reasonably be questioned. Fed. R.
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Evid. 201(c)(2) states the Court must take judicial notice if a party requests it and
the court is supplied with the necessary information.
I. The Court May Take Judicial Notice for Purpose of Showing that

a Party Was on Notice of the Contents of Documents, Regardless of
the Truth of the Facts Asserted in those Documents.

The Court may take judicial notice for the purpose of showing that a party
was on notice of the contents of documents at the time those documents were filed
or created. For example, and without limitation: “The court may take judicial notice
of another court’s docket entries and orders for the limited purpose of recognizing
the filings and judicial acts they represent.” Geico Indem. Co. v. Vazquez, No. 15-
61442-C1V, 2016 WL 10587207, at *1 (S.D. Fla. Nov. 4, 2016). In reviewing the
District Court’s grant of a motion to dismiss a claim for negligence, the Eleventh
Circuit in Royal Caribbean assessed whether the defendant there had “actual or
constructive notice of the risk-creating condition.” Royal Caribbean, 931 F.3d at
1044. Chief Judge Carnes, concurring specially with his own opinion, explained that
the Court could take judicial notice of Cruise Line Incident Reports, for the purpose
of showing that Royal Caribbean “knew or should have known that there was a
serious problem....” Id. at 1050.

Similarly, the Eleventh Circuit has found it appropriate, for a court ruling on
a motion to dismiss, to take judicial notice of a plaintiff’s social media posts, “not

for the truth of their contents but for what they reveal about Plaintiff’s knowledge.”
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Trump v. Clinton, 626 F. Supp. 3d 1264, 1297 (S.D. Fla. 2022). The Court used the
judicial notice of the plaintiff’s tweets to show “that Plaintiff was aware of the basis
of his claims since at least 2017” for purposes of assessing the defendant’s statute of

limitations defense. Id.

A. The Court May Take Judicial Notice of Court Records and
Related Arbitral Records

Public records are among the permissible facts that a district court may
consider when ruling on a motion to dismiss. Univ. Express, Inc. v. U.S. S.E.C., 177
Fed. Appx. 52, 53 (11th Cir. 2006) (per curiam) (noting, in considering a motion to
dismiss, public records are among the permissible facts a district court may
consider).

Defendants seek judicial notice of publicly filed court records, including court
records related to an arbitration between Aetna Life Insurance Company, a plaintiff
here, and RP and an RP Texas affiliate (the “Arbitration”), for purpose of noticing
that those filings were filed, and the averments therein were made by Aetna in them,
showing Aetna’s awareness at the time of those assertions that overlaps with Aetna’s
purported lack of knowledge here. United States v. Jones, 29 F.3d 1549, 1553 (11th
Cir. 1994) (court could “take notice that the affidavits were filed and the averments
were made.” (citing FDIC v. O ’Flahaven, 857 F. Supp. 154, 157-58 (D.N.H. 1994))

(emphasis added).
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Defendants also seek judicial notice of related arbitral filings from the
Arbitration for the purpose of showing Aetna’s knowledge at the time of those filings
that is reflected by those filings. Courts in the Eleventh Circuit, and elsewhere, have
taken judicial notice of arbitration decisions, the claims brought therein, and even
the underlying arbitration filings for purpose of noticing that those decisions have
been rendered, claims asserted, and filings occurred. See Taxinet Corp. v. Leon, 114
F.4th 1212, 1227 (11th Cir. 2024) (“We can and do take judicial notice of the
existence of this arbitral proceeding”); see also Vital Pharms. v. PepsiCo, Inc., 528
F. Supp. 3d 1295, 1301-03 (S.D. Fla. 2021) (prior emergency arbitration order
regarding the same dispute was appropriate for judicial notice to evaluate collateral
estoppel defense and preclusive effect); Glob. Indus. Inv. Ltd. v. Chung, No. 19-CV-
07670-LHK, 2020 WL 5355968, at *3 (N.D. Cal. Sept. 7, 2020) (court took judicial
notice of publicly filed arbitration award, as well as filings from the underlying
arbitration as relevant to claim preclusion analysis in ruling on motion to dismiss.);
Colonial Oaks Assisted Living Lafayette, L.L.C. v. Hannie Dev., Inc., 972 F.3d 684,
688 fn. 9 (5th Cir. 2020) (court took judicial notice of arbitration interim order filed
in another court).

The arbitral filings that courts take judicial notice of include the arbitration
pleadings when the scope of the claims asserted in the arbitration is relevant to

defenses raised on a motion to dismiss, such as res judicata. See, e.g., Crawley v.
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Macy’s Retail Holdings, Inc., No. 15 CIV. 2228 (KPF), 2018 WL 4954099 at *1, fn.
1 (S.D.N.Y. Oct. 11, 2018) (court took judicial notice of demand for arbitration and
resulting arbitration award where defendant asserted res judicata and collateral
estoppel defenses); Champion Pro Consulting Group, Inc. v. Impact Sports Football,
LLC, 976 F. Supp. 2d 706, 714 (M.D.N.C. 2013) (court took judicial notice of prior
arbitration in ruling on motion to dismiss based on collateral estoppel); Stephens v.
Trump Org. LLC, 205 F. Supp. 3d 305, 309 n.5 (E.D.N.Y. 2016); Purjes v.
Plausteiner, Case No. 15-cv-2515,2016 WL 552959, at *4 (S.D.N.Y. Feb. 10, 2016)
(court took judicial notice of arbitration filings to evaluate preclusive effect on
claims asserted in complaint).

For the reasons set forth above, Defendants respectfully request that this Court
take judicial notice of the following Exhibits attached hereto, including but not
limited to the specific excerpts identified below:

Exhibit No.

Public Court Records

1. Aetna Life Insurance Company’s Application To Confirm Award And
For Entry Of Final Judgment filed on August S, 2024 [ECF No. 1]; Aetna
Life Insurance Co. v. Singleton Associates, P.A.; United States District
Court for the Southern District of Texas; Case No. 4:24-cv-02910.

This document was filed by Aetna in Texas federal court relating to the Texas

Arbitration. RJIN can be taken of the entire document for what it shows about



Case 3:24-cv-01343-BJD-LLL  Document 29  Filed 02/25/25 Page 8 of 17 PagelD 613

Aetna’s knowledge and assertions at the time of the document and referenced events.
Below are several relevant excerpts:

Page 1: Applicant Aetna Life Insurance Company (“Aetna’) is a Connecticut
corporation with a principal place of business in Hartford, Connecticut.

Page 4: As alleged in Aetna’s counterclaim, many of the radiology services
billed by SAPA were not payable under the Agreement because they were
provided by physicians who were not covered under the Agreement—namely,
physicians who were not part of SAPA... According to Aetna’s pleadings, in
late 2014, and unbeknownst to Aetna, a self-proclaimed “national radiology
practice” called Radiology Partners acquired SAPA and began billing Aetna
improperly under SAPA’s name and federal Tax Identification Number (TIN)
for radiology services provided by unauthorized physicians who were outside
of Houston, were not employees of SAPA, and were not approved by Aetna.
The unauthorized billings by SAPA and Radiology Partners caused Aetna to
overpay millions of dollars in radiology services, which were not covered by
the Agreement.

Page 5: On January 27, 2022, Aetna timely filed a First Amended
Counterclaim against SAPA and a Third-Party Complaint and Demand for
Arbitration against Radiology Partners (together, “Aetna’s Amended
Counterclaim”). Aetna’s Amended Counterclaim alleged the similar causes
of action from its original counterclaim but included additional allegations
and overpayments extending back to 2014. Aetna also alleged that Radiology
Partners had acted as SAPA’s alter ego by billing Aetna for unauthorized
radiology services under SAPA’s name and TIN and improperly receiving the
benefits of Aetna’s overpayments. Aetna’s Third-Party Complaint against
Radiology Partners was accompanied by a Motion for Leave, which was
subsequently granted by the Arbitrator on February 18, 2022.

2. Singleton Associates, P.A.’s Motion to Dismiss Aetna’s Application to
Confirm Award and for Entry of Final Judgment filed on September 12,
2024 [ECF No. 9]; Aetna Life Insurance Co. v. Singleton Associates, P.A.;
United States District Court for the Southern District of Texas; Case No.
4:24-cv-02910.
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This is a document filed by the RP-affiliated medical group in the Texas court
about the Texas Arbitration. RIN can be taken of the entire document, as well as the
exhibits attached thereto, for what they collectively show about Aetna’s knowledge
and assertions at the time of the document and referenced events. Below are several
relevant excerpts:

Page 19: The Interim Order (Phase Two) does not resolve any separate and
independent claim because significant, interrelated damages issues arising
from Singleton’s Core Claims and Aetna’s Counterclaims are unresolved,
precluding finality.

Page 20-21: Second, Phase Four will also address dueling claims for
attorneys’ fees that may represent a significant swing in the net amount
awarded to either side. Singleton will seek an attorney’s fees award against
Aetna in Phase Four for prevailing on its already adjudicated breach of
contract claim for underpayments (including underpayments on medical
claims regulated by Texas law) pursuant to Texas statutes, including Chapter
38 of the Texas Civil Practice and Remedies Code and the Texas Prompt Pay
Act. Aetna, however, is precluded from recovering attorney’s fees against
Singleton for breach of contract under the version of Chapter 38 applicable to
the parties’ arbitration because Singleton is a Professional Association. See
Ex. M, Singleton Mot. for Summ. Disposition on Aetna’s Claim for
Attorneys’ Fees Under Tex. Civ. Prac. & Rem. Code § 38.001. Multiple courts
have recognized that attorneys’ fees must be determined before a claim can
be final. In re Chevron US.A., Inc., 419 S.W.3d 341, 350 (Tex. App.—El Paso
2010, no pet.); Kerr-McGee, 924 F.2d at 471. This is an additional reason why
the Interim Order has not finally and separately disposed of Aetna’s breach of
contract claim.

3. Interim (Phase One) Order entered on May 24, 2023, redacted version
filed on September 12, 2024 as Exhibit 6 to Defendant Singleton
Associates, P.A.’s Motion To Dismiss Aetna’s Application to Confirm
Award and for Entry of Final Judgment [ECF No. 9-6]; Aetna Life
Insurance Co. v. Singleton Associates, P.A.; United States District Court
for the Southern District of Texas; Case No. 4:24-cv-02910.
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This is an attachment to RIN Ex. 2. Judicial notice can be taken of the entire
document for what it shows about Aetna’s knowledge and assertions at the time of

the document and referenced events. Below are several relevant excerpts:

Paie 29: SAPA sued Aetna for breach of the _

alleging that, beginning in the summer or fall of 2020, Aetna
changed its systems to begin paying less than the Agreement’s B of billed
charges rate for physicians located outside of Houston.

Page 31: Aetna failed to prove by a preponderance of the evidence that
SAPA/RP tried to hide the relationship between SAPA and RP, their growth,
or the use of the Agreement.

Page 33: When SAPA submitted electronic claims as required by Aetna, it
disclosed the service facility location information. The claims data revealed
that SAPA was providing services across Texas.

Page 33: Aectna failed to prove by a preponderance of the evidence the
elements of fraudulent nondisclosure with respect to the services of physicians
including the relationship between SAPA and RP, their expansion, growth, or
the use of the Agreement. Aetna failed to prove by a preponderance of the
evidence that SAPA/RP deliberately failed to disclose material facts, that it
had a duty to disclose those facts, that Aetna was ignorant of those facts, that
SAPA/RP intended Aetna to act or refrain from acting based on the non-
disclosure, and that Aetna relied on the nondisclosure...

Page 34: With respect to the Subcontracted Provider issue, Aetna failed to
prove by a preponderance of the evidence that SAPA/RP made any
representations, much less misrepresentations, to Aetna about whether its
physicians were employees, shareholders, partners, or Subcontracted
Providers and could have asked for documentation. But it did not do so.
SAPA made no representations about that issue on its claims or elsewhere.
Aetna also failed to prove by a preponderance of the evidence that SAPA/RP
“deliberately failed to disclose material facts” and that they “intended the
plaintiff [Aetna] to act or refrain from acting based on nondisclosure.”

Page 34: [G]iven the widespread use of contracted physicians in the industry,
the preponderance of the evidence does not support a finding that SAPA

10
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deliberately or recklessly failed to disclose material facts on this issue or that
it intended for Aetna to act or refrain from acting.

Page 34: Aetna also contends that SAPA/RP committed fraud by submittin
claims under SAPA’s TIN, rather than the TIN for other entities such as -g

Page 35: SAPA made no representations in the claim form about whether the
physicians were employees, shareholders, partners, or Subcontracted
Providers. Nevertheless, Aetna contends that SAPA committed fraud by
billing Subcontracted Providers under its TIN. SAPA submitted claims under
its TIN when it had an exclusive agreement with a hospital. SAPA used the
same methodology for all payors and all hospitals. This was SAPA’s practice
beginning at or near the time that - acquired SAPA and started adding
practices and exclusive hospital agreements.

Page 35: Aetna failed to prove by a preponderance of the evidence that it was
improper for SAPA to submit claims under its TIN for services that SAPA
provided pursuant to its hospital agreements when it used Subcontracted
Providers provided by other groups and the entities.

Page 36: Aetna failed to prove by a preponderance of the evidence that SAPA
loaned its TIN [or provider number] to others for the purpose of collecting
money.

Page 37: In these circumstances, from a preponderance of the evidence, SAPA
did not loan its NPI or TIN to the other groups. Rather, it contracted with other
groups or entities to provide radiologists to SAPA so that SAPA could fulfill
its contractual obligations with the hospitals. SAPA then billed Aetna for
these services of the individual radiologists (not the group) using SAPA’s own
TIN and NPI numbers. From a preponderance of the evidence, Aetna failed to
prove by a preponderance of the evidence that SAPA loaned its TIN to other
entities or improperly billed under its TIN. This conclusion is supported by
the testimony of , Aetna’s former employee/expert, whose testimony
indicates that SAPA had the right to staff and bill for radiology services if it
had the PSA with the hospital by contract or assignment and “that whoever
had that staffing agreement previously no longer has the right to bill for
radiology services at those hospitals”™—*“if they are no longer a party to the
agreement.”

11
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Page 38: Aetna failed to prove justifiable reliance with respect to its fraud
claims and negligent misrepresentation claims by a preponderance of the
evidence because it failed to exercise due diligence in protecting its affairs.
As previously discussed, Aetna had information from SAPA and others that
demonstrated the relationship between SAPA and RP, their growth, and the
use of the Agreement.

Page 39: Aetna also failed to prove justifiable reliance regarding the
Subcontracted Provider issue. During the time relevant to this dispute,
contractors were often used by hospital-based physician groups. As part of the
enrollment process or thereafter, Aetna could have asked SAPA about
SAPA’s relationship with providers and requested or demanded copies of the
contracts.

Page 39: Additionally, the physician’s names and NPI numbers were on the
claims, but Aetna did not consider, as part of its claims adjudication process,
each physician’s relationship with other providers to determine the
appropriate reimbursement rate.

Page 39: Aetna, in the exercise of due diligence, could have determined from
its databases that these providers were associated with other groups and might
well be Subcontracted Providers...Aetna failed to prove by a preponderance
of the evidence that it justifiably relied on SAPA’s representations or that it
was ignorant of the facts and did not have an equal opportunity to discovery
them.

Page 39: Finally, Aetna did not show that it actually relied on representations,
misrepresentations, or nondisclosures. It programmed its claims adjudication
system to rely solely on the billing providers’ TIN and billing address and
thereby disregarded all other information provided by SAPA. Aetna failed to
prove by a preponderance of the evidence that SAPA committed fraud by
billing Subcontracted Providers under its TIN.

Page 44: Aetna breached the Agreement to the extent that it failed to pay the
i of billed reimbursement rate for physicians who were employees,
partners, or shareholders of SAPA (regardless of where the services were
provided, the type of facility, or any preapproval requirement for the facility)
and to the extent that it recouped any such payments.

12
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Page 44: SAPA breached the Agreement to the extent to the extent (sic) it
added, used, and billed for Subcontracted Providers who were not pre-
approved by Aetna, but any such claims that are governed by chapters 43 or
1301 of the Texas Insurance Code are barred to if (and to the extent that)
Aetna failed to comply with the statutory and regulatory deadlines regarding
overpayments.

Page 44: Aetna failed to prove any other causes of action by a preponderance
of the evidence.

4. Interim (Phase Two) Order entered on July 3, 2024, redacted version
filed on September 12, 2024 as Exhibit 9 to Defendant Singleton P.A.’s
Motion To Dismiss Aetna’s Application to Confirm Award and for Entry
of Final Judgment [ECF No. 9-9]; Aetna Life Insurance Co. v. Singleton
Associates, P.A.; United States District Court for the Southern District of
Texas; Case No. 4:24-cv-02910.

This is an attachment to RIN No. 2. RJN can be taken of the entire document
for what it shows about Aetna’s knowledge and assertions at the time of the

document and referenced events. Below are several relevant excerpts:

Page 2: After an Order is issued on Phase Three, the following issues shall be
addressed: (1) entitlement to attorneys’ fees and costs; (2) the amount of any
attorneys’ fees and costs to be awarded if any; (3) issues related to pre-
judgment interest; (4) issues related to post-judgment interest, and (5) any
remaining issues.

Page 30: Aetna Health Inc. and Aetna Life Insurance Company (including on
behalf of the plans that it administers) shall recover nothing from Radiology
Partners, Inc., Radiology Partners Management LLC, and Radiology Partners
Matrix, PLLC for the Core Claims... Radiology Partners Management LLC,
Radiology Partners, Inc., and Radiology Partners Matrix, PLLC are not jointly
and severally liable for the awards against Singleton Associates, PA.

5. Excerpts from Singleton Associates, P.A.’s May 28, 2021 Arbitration
Demand [ECF No. 9-1]; Aetna Life Insurance Co. v. Singleton Associates,

13
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P.A.; United States District Court for the Southern District of Texas;
Case No. 4:24-¢v-02910.

This document is an excerpt from Singleton’s Arbitration Demand and
contains an excerpt of the arbitration provision that is substantially identical to the
arbitration provision in the contract between Aetna and MBB for the Contracted
Period. As set forth in RIN Ex. 7, Aetna used this provision to support its motion
for leave to add RP to the Texas arbitration, based on equitable estoppel and agency
doctrines.

Page 1: Section 10.2.2 of the Agreement specifies the basis for arbitration:
Any controversy or claim arising out of or relating to this Agreement or the
breach, termination, or validity thereof, except for temporary, preliminary, or
permanent injunctive relief or any other form of equitable relief, shall be
settled by binding arbitration administered by the American Arbitration
Association (“AAA”) and conducted by a sole arbitrator in accordance with
the AAA’s commercial Arbitration Rules (“Rules™). The arbitration shall be
governed by the Federal Arbitration Act, 9 U.S.C. §§ 1-16, to the exclusion
of state laws inconsistent therewith or that would produce a different remit,
and judgment on the award rendered by the arbitrator may be entered by any
court having jurisdiction thereof...

Court-Related Arbitral Records

6. Aetna’s First Amended Counterclaim filed on January 27, 2022.
(Excerpts filed on September 12, 2024 as Exhibit 4 to Defendant Singleton
P.A.’s Motion To Dismiss Aetna’s Application to Confirm Award and for
Entry of Final Judgment [ECF No. 9-4]; Aetna Life Insurance Co. v.
Singleton Associates, P.A.; United States District Court for the Southern
District of Texas; Case No. 4:24-cv-02910).

This is a document referenced in RIN No. 1 at p. 5, § 12. Judicial notice can

be taken of the entire document, filed by Aetna on January 27, 2022, for what it

14
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shows about Aetna’s knowledge and assertions at the time of the document and
referenced events. Below are several relevant excerpts:

Page 1: Respondents Aetna Health Inc. and Aetna Life Insurance Company
(“Aetna”) file this Amended Counterclaim against Claimant Singleton
Associates, P.A. (“Singleton”).

Paragraph 3: As it turns out, Radiology Partners—a “national radiology
practice” backed by billion dollar investment firms—acquired Singleton in
2014. Since then, Radiology Partners—who claims not to employ
physicians—has controlled Singleton and, on information and belief,
attempted to assume obligations under the Agreement (albeit invalidly),
without telling Aetna. But worse, Radiology Partners engaged in a fraudulent
scheme to obtain payments from Aetna (including from the employee-funded
benefit plans it administers) that were not due to Radiology Partners under the
Agreement, in order to maximize profits for its own corporate financial gain
and those of its investors.

Paragraph 4: First, Radiology Partners exploited the Agreement’s percentage-
of-billed-charges payment methodology by significantly raising billed
charges on claims to obtain exceedingly high reimbursement rates.
Furthermore, in order to obtain the Agreement’s lucrative reimbursement for
all of Radiology Partners’ affiliated physicians interpreting images at Texas
hospitals—including hospitals located far outside of the Houston area and
radiologists practicing remotely in other states—Radiology Partners
submitted the claims for those services under the Singleton TIN. These were
not “Singleton” physicians, however, and most of them were part of physician
groups under separate contracts with Aetna (i.e., under different TINs).
Nevertheless, Radiology Partners knowingly submitted medical claims using
the Singleton TIN for all of these physicians, causing claims to pay under the
Agreement that were payable, if at all, under a different provider agreement
and at a lower rate. Aetna did not know the truth regarding these claims at the
time of payment. But despite Radiology Partners’ continued efforts to hide
the truth to this day, Aetna knows now, at least, that these claims should not
have been paid to Radiology Partners as described herein.

Paragraph 51: After the acquisition, RPI acquired other group radiology

practices throughout the State of Texas, ranging from the Rio Grande Valley
to the Dallas metropolitan area, for example, as well as all over the country.

15
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Based on information and belief, RPI’s acquisition of these practices and
assumption of control and management, including through RP Management,
were structured in the same or in a similar manner as Singleton.

Paragraph 56: At some point after acquiring Singleton, Radiology Partners
started submitting claims for services for hundreds of radiologists who were
neither employees of, nor shareholders nor partners in, Singleton. Rather,
these physicians were affiliated with Radiology Partners through other group
practices and/or other Radiology Partners affiliates. A significant number of
these services (many thousands) were provided at facilities outside of the
Houston market.

Paragraph 58: Based on information and belief, Radiology Partners also billed
for the remote services of physicians employed by RP Matrix—and not
Singleton—under the Singleton TIN.

7. Aetna’s Motion for Leave to File Third-Party Claims Against Radiology
Partners Affiliates filed January 27, 2022 in the Arbitration, without the
exhibits thereto.! (referenced in Ex. 1 to this RJN at p. 5, 4 12).

This is a document referenced in RJN No. 1 at p. 5, 9§ 12. Judicial notice can
be taken of the entire document, filed by Aetna on January 27, 2022, for what it
shows about Aetna’s knowledge and assertions at the time of the document and
referenced events. Below are relevant excerpts:

Page 6: The Radiology Partners Affiliates are bound by the arbitration
agreement under Texas law regardless of whether they signed the Agreement.
“[Clourts have held that so long as there is some written agreement to
arbitrate, a third party may be bound to submit to arbitration.” Bridas
S.A.P.1.C.v. Gov’t of Turkmenistan (“Bridas 1”), 345 F.3d 347, 355 (5th Cir.
2003). “Ordinary principles of contract and agency law may be called upon to
bind a nonsignatory to an agreement whose terms have not clearly done so.”
Id. at 356. In cases where, as here, the FAA applies, state law still governs

!'If the Court wants the exhibits thereto Defendants will file them. But some may contain patient
health information or other material warranting filing under seal, and the RJN does not seek
judicial notice of them, so they were not included with this filing to conserve judicial resources.

16
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who is “bound” by an arbitration agreement, and under Texas law, the
Radiology Partners Affiliates are bound to the one here under direct-benefits
estoppel and/or the alter ego doctrine. See id. at 355-56, 358-60; Bridas
S.A.P.LC.v. Gov't of Turkmenistan (“Bridas 11”), 447 F.3d 411, 416-20 (5th
Cir. 2006); Wood v. PennTex Res., L.P., 458 F. Supp. 2d 355, 369-73 (S.D.
Tex. 2006), aff’d sub nom. Wood v. PennTex Res., L.P., 322 Fed. App’x 410
(5th Cir. 2009); In re Weekley Homes, 180 S.W.3d 127, 130-35 (Tex. 2005).

LOCAL RULE 3.01(g) CERTIFICATION

Pursuant to Local Rule 3.01(g), the undersigned certifies that counsel for

Defendants conferred with counsel for Plaintiffs on February 24, 2025 by e-mail,

and Plaintiffs oppose the relief sought herein.

Respectfully submitted this 25th day of February, 2025.

Glenn Solomon

Admitted Pro Hac Vice

Christopher Charles Jew

Admitted Pro Hac Vice

KING & SPALDING LLP

633 West Fifth Street, Suite 1600

Los Angeles, CA 90071

Telephone: 213-443-4355

Email: gsolomon@kslaw.com
cjew(@kslaw.com

Sara Brinkmann

Admitted Pro Hac Vice

KING & SPALDING LLP

1100 Louisiana Street, Suite 4100
Houston, TX 77002-5213
Telephone: 713-751-3200

Email: sbrinkmann@kslaw.com

/s/Samantha J. Kavanaugh

Samantha J. Kavanaugh

Florida Bar No.: 0194662

Michael H. Thompson

Florida Bar No.: 1045189

KING & SPALDING LLP

Southeast Financial Center

200 S. Biscayne Blvd., Suite 4700

Miami, FL 33131

Telephone: 305-462-6000

Email: skavanaugh@kslaw.com
mhthompson@kslaw.com

Counsel for Defendants Radiology
Partners, Inc. and Mori, Bean, and
Brooks, Inc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
AETNA LIFE INSURANCE COMPANY, §
Applicant, g
V. g Civil Action No. _4:24-cv-2910
SINGLETON ASSOCIATES, P.A,, g
Respondent. g

AETNA LIFE INSURANCE COMPANY’S APPLICATION TO
CONFIRM AWARD AND FOR ENTRY OF FINAL JUDGMENT

Aetna Life Insurance Company (“Applicant” or “Aetna”) files this Application to Confirm
Award and for Entry of Final Judgment against Singleton Associates, P.A. (“Respondent” or
“SAPA”) and respectfully shows as follows:

I. SUMMARY

Following two phases of discovery, briefing, hearings, and orders in a multi-phased
arbitration proceeding between Aetna and SAPA, an Arbitrator issued an interim award allowing
Aetna to recover over $14.1 million from SAPA in breach of contract damages. See Exhibit 1,
Interim Order (Phase Two) (the “Award”). The Award satisfies the Federal Arbitration Act’s
requirements for “finality”” and should be confirmed in its entirety for at least three reasons.

First, the Award disposes of separate and independent claims between the parties
concerning both liability and damages on a discrete issue—i.e., SAPA’s core claims for
underpayments based on Aetna’s alleged breach of the parties’ 2002 Agreement and Aetna’s
counterclaim for overpayments based on SAPA’s alleged breach of the parties’ 2002 Agreement.

Although a determination on SAPA’s claim for underpayments on its separate, non-core claims,

1
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and a determination on attorneys’ fees, the amount of pre-judgment interest, and remaining issues
have been reserved for later phases of the proceedings, the Award will be unchanged regardless of
how the Arbitrator decides these issues. Second, even though the Award is styled an “interim”
award, courts across the country routinely confirm interim awards on separate, independent, and
discrete issues before the completion of all arbitration proceedings. Third, and finally, there are
no valid grounds for either side to vacate, modify, or correct the Award.

For these reasons, the Court should confirm the Award in its entirety and enter Final
Judgment in Aetna’s favor and against SAPA for the principal amount of $14,104,578.

II. PARTIES

1. Applicant Aetna Life Insurance Company (“Aetna’) is a Connecticut corporation
with its principal place of business in Hartford, Connecticut.

2. Respondent Singleton Associates, P.A. (“SAPA”) is a Texas professional
association operating in Houston, Texas. It may be served with process on its registered agent
Corporation Service Company d/b/a CSC-Layers Incorporating Service Company, 211 E. 7th
Street, Suite 620, Austin, Texas 78701.

III. JURISDICTION AND VENUE

3. This Court has jurisdiction to confirm the Award pursuant to 28 U.S.C. § 1332
because complete diversity exists between Aetna and SAPA, and the amount sought in the Award
exceeds $75,000.

4. This Court has personal jurisdiction over SAPA because it is a Texas professional
association operating in Houston, Texas. SAPA also purposefully availed itself of the benefits of
the laws of the State of Texas when it agreed by contract to apply Texas law to the underlying

arbitration.
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5. Venue is proper for this confirmation proceeding pursuant to 28 U.S.C. § 1391
because a substantial part of the events or omissions giving rise to the underlying claims for
arbitration occurred in this district. Venue is also proper for this confirmation proceeding pursuant
to 9 U.S.C. § 9 because the arbitration proceedings took place in Houston, Texas.

IV.  FACTUAL BACKGROUND
A. The Underlying Arbitration

6. On May 5, 2021, SAPA filed a Demand for Arbitration (the “Demand”) against
Aetna and other Aetna affiliates, alleging that Aetna failed to pay SAPA for professional radiology
services provided at various hospitals throughout Texas, in accordance with a Physician Group
Agreement entered between the parties and effective on September 16, 2002 (the “Agreement”).!
SAPA asserted causes of action for declaratory relief, breach of contract, and violations of the
Texas Prompt Pay Act.

7. According to SAPA’s Demand, Aetna breached the Agreement in two ways. First,
SAPA alleged that, beginning around the fall of 2020, Aetna refused to pay SAPA the Agreement’s
rates? for certain radiology services based on Aetna’s assertions that, inter alia, SAPA had billed
certain physicians under the incorrect Tax Identification Number (“TIN”) (SAPA’s “Core
Claims”). Second, SAPA alleged that Aetna failed to pay the agreed-upon rates for other
radiology services due to unspecified “other reasons” (SAPA’s “Other Claims”).

8. On July 1, 2021, Aetna and one of its affiliates answered SAPA’s Demand, asserted

various affirmative defenses, and brought a counterclaim against SAPA for alleged overpayments

Section 10.2.2 of the Agreement specifies that claims for breach of the Agreement are to be settled by arbitration,
administered by the American Arbitration Association (“AAA”) and governed by the Federal Arbitration Act
(4GFAA,’).

SAPA also alleged that Aetna improperly recouped prior payments based on these assertions.

3
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on radiology services, which were not covered by the Agreement. Aetna alleged causes of action
for breach of contract, tortious interference, fraud, fraudulent inducement, negligent
misrepresentation, and money had and received and unjust enrichment (in the alternative).

0. As alleged in Aetna’s counterclaim, many of the radiology services billed by SAPA
were not payable under the Agreement because they were provided by physicians who were not
covered under the Agreement—namely, physicians who were not part of SAPA. Nor were these
physicians “subcontractors” who had been approved by Aetna. Aetna contended, rather, that these
unauthorized physicians were members of other physician groups under separate contracts with
Aetna at lower rates. Indeed, at the time of entering into the Agreement in 2002, SAPA was a
Houston-based radiology group staffing two premier hospitals in Houston. The Agreement
authorized reimbursement for SAPA’s radiology services at certain lucrative rates so long as the
services were provided at the two Houston hospitals and by physicians who were employees,
owners, or shareholders of SAPA, or were otherwise approved by Aetna.

10. According to Aetna’s pleadings, in late 2014, and unbeknownst to Aetna, a self-
proclaimed “national radiology practice” called Radiology Partners® acquired SAPA and began
billing Aetna improperly under SAPA’s name and federal Tax Identification Number (TIN) for
radiology services provided by unauthorized physicians who were outside of Houston, were not
employees of SAPA, and were not approved by Aetna. The unauthorized billings by SAPA and
Radiology Partners caused Aetna to overpay millions of dollars in radiology services, which were
not covered by the Agreement.

11. Following the parties’ initial pleadings, Arbitrator Patricia Chamblin (the

3 For purposes of the Arbitration, Radiology Partners is made up of three third-party companies, Radiology

Partners, Inc., Radiology Partners Management, LLC and Radiology Partners Matrix, PLLC (collectively,
“Radiology Partners”).
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“Arbitrator”) was appointed by the AAA, and an initial scheduling conference was held on
October 12, 2021. A second conference was held on November 12, 2021, at which time various
issues were discussed, including proposed hearing dates. On December 30, 2021, the Arbitrator
issued a preliminary order setting a final hearing in the arbitration to occur on various dates in
November and December 2022.* The Arbitrator’s preliminary order also stated that “all claims
for affirmative relief may be amended without leave of the Arbitrator by no later than January 28,
2022 but that “[a]dditional parties shall not be added without the prior written consent of the
Arbitrator.”>

12. On January 27, 2022, Aetna timely filed a First Amended Counterclaim against
SAPA and a Third-Party Complaint and Demand for Arbitration against Radiology Partners
(together, “Aetna’s Amended Counterclaim”). Aetna’s Amended Counterclaim alleged the
similar causes of action from its original counterclaim but included additional allegations and
overpayments extending back to 2014. Aetna also alleged that Radiology Partners had acted as
SAPA’s alter ego by billing Aetna for unauthorized radiology services under SAPA’s name and
TIN and improperly receiving the benefits of Aetna’s overpayments. Aetna’s Third-Party
Complaint against Radiology Partners was accompanied by a Motion for Leave, which was
subsequently granted by the Arbitrator on February 18, 2022.°
B. The Arbitrator’s Orders on Bifurcation and Phasing

13. On February 2, 2022, SAPA moved to stay, phase, and bifurcate Aetna’s Amended
Counterclaim from all prior claims alleged in the case. Essentially, SAPA asked that its “Core

Claims” and “Other Claims” be allowed to proceed along with Aetna’s original counterclaim,

4 Exhibit 2 (Arbitrator Preliminary Order No. 4).
3 Exhibit 2 (Arbitrator Preliminary Order No. 4) at 9 9.
6 Exhibit 3 (Order Granting Aetna’s Motion for Leave).

5
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while staying Aetna’s Amended Counterclaim to be addressed at a later date.

14. Aetna opposed SAPA’s requested form of bifurcation and phasing as unworkable
given that Aetna’s Amended Counterclaim concerned the same threshold issue as SAPA’s “Core
Claim”—i.e., whether the physician whose radiology services were billed to Aetna under SAPA’s
name and TIN were employees of SAPA and thus covered by the Agreement. And even if the
physicians were “subcontractors” of SAPA, as SAPA began to allege, Aetna argued that it did not
approve these subcontractors and, thus, their services were not payable under the Agreement.

15. After briefing the issue of bifurcation and phasing, the Arbitrator held a number of
hearings, and issued a series of e-mails and orders, which memorialized certain agreements
between the parties and certain rulings of the Arbitrator pertaining to how the Arbitration would
proceed.

16. On March 1, 2022, the Arbitrator sent an e-mail following a hearing of the same
day in which the Arbitrator memorialized the parties’ agreement that the November and December
hearings will be on threshold liability issues only and not damages: “The parties agreed, and I will
order that the November/December hearings will be on liability only—not damages.”” The
Arbitrator also acknowledged that Radiology Partners had been effectively added to the arbitration
proceeding for all purposes” as represented by SAPA’s counsel.®

17. On March 18, 2022, the Arbitrator sent an e-mail following another hearing of the
same day, acknowledging the parties’ agreement that SAPA’s “Core Claims” and Aetna’s
Amended Counterclaim should be tried first, and that SAPA’s “Other Claims” should be deferred

and tried at a later date: “We are deferring decisions on [SAPA’s] ‘other claims’ as both parties

7 Exhibit 4 (Email from Arbitrator, dated Mar. 1, 2022).
8 Exhibit 4 (Email from Arbitrator, dated Mar. 1, 2022).

6
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agree that those should tried at a later time and that the core issue claims should be decided first.””

18. On April 6, 2022, the Arbitrator issued an Order on SAPA’s Motion to Stay,
Bifurcate, and Phase, stating that SAPA’s “Other Claims” and Aetna’s alter ego claims are
bifurcated and stayed, and SAPA’s Core Claim and Aetna’s Amended Counterclaim (except for
alter ego) will proceed first on threshold liability issues to be followed by damages at a later date.'°
The Arbitrator further instructed the parties to conduct discovery on their respective claims and
defenses pertaining to SAPA’s Core Claim and Aetna’s Amended Counterclaim, which together
would be tried in November and December 2022.!!

C. Phase One of the Arbitration — Threshold Liability Issues

19. On December 21, 2022—following a number of pretrial discovery and summary
judgment matters—the Arbitrator held a pre-hearing conference to discuss the issues to be decided
in Phase One and Phase Two of the arbitration. '?

20. Following the pre-hearing conference, the Arbitrator issued an order identifying the
issues to be tried in Phase One, which stated in relevant part:

a. The causes of action raised in SAPA’s Demand related to its “Core Claims”™—
i.e., whether the physician whose radiology services were billed to Aetna under

SAPA’s name and TIN were employees or subcontractors of SAPA. SAPA’s
“Other Claims” related to underpayment for other reasons are excluded.

b. Aetna’s defenses to SAPA’s Core Claims.

c. The causes of action raised in Aetna’s Amended Counterclaim (except for alter
€go).

d. SAPA’s and Radiology Partners’ defenses to Aetna’s Amended Counterclaim

9 Exhibit 5 (Email from Arbitrator, dated Mar. 18, 2022).
10 Exhibit 6 (Arbitrator Order on Motion to Stay, Bifurcate and Phase).

1" Exhibit 6 (Arbitrator Order on Motion to Stay, Bifurcate and Phase); Exhibit 7 (Scheduling Order, Apr. 8, 2022)
(confirming initial final hearing dates in November and December 2022).

12 Exhibit 8 (Agenda) (Dec. 21, 2022).
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(except for alter ego). !

21. The Arbitrator’s order also clarified that “[n]one of the findings in Phase One will
be deemed to apply to any medical claims at issue as a matter of course. Rather, after liability
determinations are issued following the final hearing on Phase One, the parties will be heard on
their positions regarding issues that need to be tried in Phase Two as it relates to the medical claims
and damages as well as the ‘Other Claims’ and ‘Alter Ego.””'* Thus, the Arbitrator’s clarification
confirmed that the issues to be tried in Phase One pertained to threshold liability issues as to
SAPA’s Core Claim and Aetna’s Counterclaim (except alter ego), and reserved application of such
findings to any specific medical claims, measure of damages, or SAPA’s “Other Claims” for later
phases.

22.  Phase One of the arbitration commenced on January 9, 2023 and ended on January
28, 2023. The key threshold issue was straightforward: Were the physicians for whom SAPA and
Radiology Partners billed Aetna for radiology services employees, owners, or shareholders of
SAPA, or where they unauthorized subcontractors not covered by the Agreement?

23.  Following the Phase One hearing, the parties filed post-hearing briefs on an agreed-
upon schedule, and additional briefing was requested and filed in April 2023. Thereafter, on May
24, 2023, the Arbitrator issued an Interim (Phase One) Order, which addressed SAPA’s Core
Claims and Aetna’s Amended Counterclaim on the key threshold issue. !

24. For SAPA, the Arbitrator found and concluded as follows:

Aetna breached the Agreement to the extent that it failed to pay the
[agreed percentage] of billed [charges] reimbursement rate for

physicians who were employees, partners, or shareholders of SAPA
(regardless of where the services were provided, the type of facility,

13 Exhibit 9 (Issues to be Tied in Phase One); see also Exhibit 10 (Interim Phase One Order) at 8.
14 Exhibit 9 (Issues to be Tied in Phase One) at q 3.
15 Exhibit 10 (Interim Phase One Order).
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or any preapproval requirement for the facility) and to the extent that
it recouped any such payments.

Aetna did not breach the Agreement to the extent that it failed to pay
for services of Subcontracted Providers.

With respect to claims that come under chapters 843 and 1301 of the
Texas Insurance Code, Aetna violated chapters 843 and 1301 if (and
to the extent that) it failed to pay the claims of SAPA employees,
shareholders, and partners (regardless of where the services were
provided, the type of facility, or any preapproval requirement for the
facility) within the time periods set forth in the statutes and
regulations and is subject to the requirement that it pay those claims
at the contracted rate and be subject to statutory penalties, costs, and
attorney's fees. '

25. For Aetna, the Arbitrator found and concluded as follows:

SAPA did not breach the Agreement by submitting claims under its
TIN for services provided by SAPA’s employees, partners, and
shareholders (regardless of where the services were provided, the
type of facility, or any preapproval requirement for the facility).

SAPA breached the Agreement to the extent to the extent it added,
used, and billed for Subcontracted Providers who were not pre-
approved by Aetna, but any such claims that are governed by
chapters 843 or 1301 of the Texas Insurance Code are barred to [sic]
if (and to the extent that) Aetna failed to comply with the statutory
and regulatory deadlines regarding overpayments.

Aetna failed to prove any other causes of action by a preponderance
of the evidence.

The applicable statute of limitations for breach of contract is four
years from the claim date; equitable tolling and the discovery rule
do not toll the statute of limitations.'”

26. Consistent with the Arbitrator’s prior order on the Issues to be Tried in Phase One,
the Arbitrator’s Interim (Phase One) Order confirms that the Arbitrator finally and definitely

disposed of threshold liability issues as to SAPA’s Core Claim and Aetna’s Amended

16 Exhibit 10 (Interim Phase One Order) at 44.
17" Exhibit 10 (Interim Phase One Order) at 44.
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Counterclaim, which the Arbitrator previously indicated was independent from any application to
specific medical claims or measure of damages.
D. The Arbitrator’s Order on Handling of Attorneys’ Fees
27. Following the Phase One final hearing, the parties continued to litigate remaining
issues, including discovery on damages, SAPA’s “Other Claims,” Aetna’s alter ego claim, and
handling of attorneys’ fees.
28. On January 8, 2024, the Arbitrator issued an Order on Handling of Attorneys’ Fees.
The Order memorialized that the “parties [had] reached agreement on the handling of attorney’s
fees,” which was “approved by the Arbitrator” as follows:
Attorneys’ fees issues will be handled after all liability and damages
issues have been decided, based on live testimony instead of written
submissions, and the documents to be exchanged on attorney’s fees
shall include any attorney fee arrangement and/or contract for the
legal services, and all relevant records reflecting the time spent,

hourly charges, and hourly rates, for the legal services that form the
basis of the claim for attorneys’ fees in this Arbitration.

After all of the liability and damages issues have been decided, the

Arbitrator will set a date for a hearing on attorney’s fees. The parties

agree to exchange their designations and documents 30 days prior

to that hearing date. 8

29. The Arbitrator’s Order on Handling of Attorneys’ Fees signifies the parties’ and

Arbitrator’s intent to address and dispose of attorneys’ fees as a separate, independent, and discrete
issue at a later stage of the arbitration.
E. Phase Two of the Arbitration — Damages and Penalties

30. On February 22, 2024, the Arbitrator issued an Order on Issues to be Tried in Phase

Two.!” The Arbitrator identified these issues as “all issues remaining to the arbitrator other than

18 Exhibit 11 (Order on Handling of Attorneys’ Fees).
19" Exhibit 12 (Order on Issues to be Tried in Phase Two).
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[SAPA’s] Other Claims and attorneys’ fees, and specifically include[ing] the following:”

Determination of the measure and amount of damages for the breach
of the parties’ [Agreement] as found in Interim Order (Phase One)
related to [SAPA’s Core Claims for] underpayment and recoupment
claims for dates of service from August 20, 2020 to February 9,
2021.

Determination of the measure and amount of damages for breach of
the parties’ [Agreement] as found in Interim Order (Phase One)
related to Aetna’s [Amended Counterclaim] for overpayment claims
[with] dates of service from July 1, 2017 to February 9, 2021.
Determination of the amount of prompt-pay penalties available
[under the Texas Prompt Pay Act] if [SAPA] establishes an
entitlement to prompt-pay remedies available under that [Act].
Aetna’s claim under section 21.225 of the Texas Business
Organizations Code if it is not disposed of on summary
disposition.?°

31. The Arbitrator further stated: “The Arbitrator notes that counsel has been asked
several times to identify any Phase One issues that were not addressed in Phase One, and neither
party has identified any such issues.”?!

32. The Arbitrator’s Order on Issues to be Tried in Phase Two signifies the Arbitrator’s
intention to address and dispose of damages and prompt-pay penalties as separate, independent,
and discrete issues. The order also reaffirms that there were no additional decisions to make with
respect to the threshold liability issues addressed in Phase One.

33, Phase Two of the arbitration was held on March 4, 2024 through March 8, 2024

and reconvened for one day on March 16, 2024. The Phase Two evidence consisted of the

following: (a) the testimony of the witnesses who testified in Phase One and Phase Two, and (b) the

20 Exhibit 12 (Order on Issues to be Tried in Phase Two); see also Exhibit 1 (Interim Phase Two Order) at 1-2
(restating the issues tried in Phase One and Phase Two).

2l Exhibit 12 (Order on Issues to be Tried in Phase Two).
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exhibits that were admitted into evidence in Phase One and Phase Two as reflected in the hearing
transcripts and separate orders.?

34, Following the Phase Two final hearing, the parties filed post-hearing briefs on an
agreed schedule, and the Arbitrator issued the Award—the Interim (Phase Two) Order—on July
3,2024. The Award, incorporates the significant findings and conclusions from the Interim (Phase
One) Order, and memorializes the Arbitrator’s findings and conclusions as to Phase Two.

35. As to the significant Phase One findings concerning SAPA’s Core Claims, the
Award restates as follows:

Aetna breached the Agreement to the extent that it failed to pay the
[agreed percentage] of the billed [charges] reimbursement rate for
physicians who were employees, partners, or shareholders of SAP
A (regardless of where the services were provided, the type of
facility, or any preapproval requirement for the facility) and to the
extent that it recouped any such payments.

The [Phase One] Findings and Conclusions did not specifically
address locum tenens physicians (“locums”); the parties were
permitted to address that issue in Phase Two. Based upon the
disposition of the locums' issue in this Order, Aetna breached the
Agreement to the extent that it failed to pay the [agreed percentage]
of billed charges reimbursement rates for locums for services at
issue in this matter.

With respect to SAPA’s claim that Aetna breached the Agreement
by failing to pay Subcontracted Providers at the Agreement’s
reimbursement rates, the Arbitrator found that it did not: “Aetna did
not breach the Agreement to the extent it failed to pay for services
provided by Subcontracted Providers” during the Core Claims
Period. Id. at p. 44. There was no evidence in Phase One or Phase
Two that SAPA ever requested preapproval of any Subcontracted
Providers.

36.  As to the significant Phase One findings concerning Aetna’s Counterclaim, the
Award restates as follows:

In Phase One, the Arbitrator found that SAPA breached the

22 Exhibit 1 (Interim Phase Two Order) at 2.
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Agreement “to the extent that it added, used, and billed for
Subcontracted Providers who were not pre-approved by Aetna.”

37. As to Phase Two findings and conclusions concerning SAPA’s Core Claims and
Aetna’s Counterclaim, the Award states as follows:

[SAPA] shall recover of and from Aetna Health Inc. and Aetna Life
Insurance Company the total amount of $1,543,669 plus interest for
breach of contract damages for claims during the Core Claims
Period.

[SAPA] shall recover of and from Aetna Health Inc. and Aetna Life
Insurance Company the total amount of $24,847 in penalties for
violation of the Texas Prompt Pay Act for claims during the Core
Claims Period.

Aetna Health Inc. and Aetna Life Insurance Company (including on
behalf of the plans that it administers) shall recover of and from
Singleton Associates, PA the total amount of $14,104,578, plus
interest.

Aetna Health Inc. and Aetna Life Insurance Company (including on
behalf of the plans that it administers) shall recover nothing from
Radiology Partners, Inc., Radiology Partners Management LLC,
and Radiology Partners Matrix, PLLC for the Core Claims.

Radiology Partners Management LLC, Radiology Partners, Inc.,
and Radiology Partners Matrix, PLLC are not jointly and severally
liable for the awards against Singleton Associates, PA.

All pending motions, including motions for summary judgment, are
denied.

38. The Arbitrator’s Award also identified the issues to be tried in the anticipated Phase
Three and Phase Four hearings as follows:

The Phase Three hearing will commence on October 14, 2024. That
hearing will address SAPA’s ‘Other Claims,” which are its non-Core
Claims.

After an Order is issued on Phase Three, the following issues shall
be addressed: (1) entitlement to attorneys’ fees and costs; (2) the
amount of any attorneys’ fees and costs to be awarded, if any;
(3) issues related to pre-judgment interest; (4) issues related to post-

13
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judgment interest, and (5) any remaining issues.?*

39. The Arbitrator’s Award confirms the Arbitrator’s intent to finally and definitively
dispose of damages and penalties as separate, independent, and discrete issues related to SAPA’s
Core Claims and Aetna’s Amended Counterclaim.

V. THE INTERIM (PHASE TWO) ORDER IS A FINAL AWARD

40.  Pursuant to the Federal Arbitration Act (FAA), 9 U.S.C. § 1, ef seq., Aetna requests
the Court enter an order confirming the Award and enter final judgment in favor of Aetna and
against SAPA for net principal amount of $12,536,062, as set forth on the proposed Final Judgment
attached to this application.

A. The Interim (Phase Two) Order Meets the FAA’s Finality Requirement

41.  Arbitration of the Agreement is governed by the FAA, which requires that an
arbitration award be ‘mutual, final, and definite” before it is confirmed. 9 U.S.C. § 10(a)(4).
“[T]he finality of [] arbitration orders is a matter of substantive law,” and courts determining
awards made pursuant to the FAA “apply federal law in determining whether the arbitration orders
are final for purposes of confirmation and vacation.” In re Chevron US.A., Inc., 419 S.W.3d 341,
349 (Tex. App.—El Paso 2010, no pet.).

42.  When determining whether an arbitration award is sufficiently final to be
confirmed, “courts go beyond a document’s heading and delve into its substance and impact to
determine whether the decision is final.” Publicis Commc’n v. True North Commc 'ns, Inc., 206
F.3d 725, 728-29 (7th Cir. 2000). More specifically, “the content of a decision—not its

nomenclature—determines finality.” Id at 728. “Whether the award indicates [it is] final and

whether the arbitrator intended the award to be final are factors in determining if an arbitration

23 Exhibit 1 (Interim Phase Two Order) at 2.
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award is final.” Denver City Energy Assocs., L.P. v. Golden SpreadFElec. Co-op., Inc., 340 S.W.3d
538, 546 (Tex. App.—Amarillo 2011, no pet.).

43. “Normally, an arbitration award is deemed ‘final’ provided it evidences the
arbitrators’ intentions to resolve all claims submitted in the demand for arbitration.” Hart Surgical,
Inc. v. Ultracision, Inc., 244 F.3d 231, 233 (Ist Cir. 2001). However, numerous federal courts
have recognized exceptions to this general rule. See id. (citing cases); Halliburton Energy Servs.,
Inc. v. NL Indus., 553 F. Supp. 2d 733, 774 (S.D. Tex. 2008) (citing cases); In re Chevron, 419
S.W.3d at 350 (citing federal cases).

44. For example, ‘““an award which finally and definitely disposes of a separate
independent claim may be confirmed although it does not dispose of all the claims that were
submitted to arbitration.”” Halliburton Energy Servs., 553 F. Supp. 2d at 774 (quoting Hart
Surgical, 244 F.3d at 234); see also Metallgesellschaft A.G. v. M/V Capitan Constante, 790 F.2d
280, 283 (2nd Cir.1986) (same). “In other words an award is final if it resolves the rights and
obligations of the parties definitively enough to preclude the need for further adjudication with
respect to the issue submitted to arbitration.” Ecopetrol S.A. v. Offshore Expl. & Prod LLC, 46 F.
Supp. 3d 327, 336 (S.D.N.Y. 2014).

45. “These standards apply with equal weight to awards labeled interim awards.” Id.;
Zeiler v. Deitsch, 500 F.3d 157, 168 (2nd Cir. 2007) (concluding that eight “interim orders” issued
by arbitration panel over four years had “finally and conclusively disposed of a separate and
independent claim” and therefore “may be confirmed although [they do] not dispose of all the
claims that were submitted to arbitration” because they were “practical orders to the parties to take

various actions, including conducting accountings and providing documents. Each order was
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specific and final and did not need to be followed by a concluding award.”).?* Moreover, “the
definiteness with which the parties have expressed an intent to bifurcate is an important
consideration” in the determination of whether an “interim” arbitration award is final. See Hart
Surgical, 244 F.3d at 235.

B. The “Separate and Independent” Nature of the Award as to SAPA’s Core Claims
and Aetna’s Counterclaim Establishes Finality Under the FAA

46. The facts alleged herein demonstrate that the Award “finally and definitely disposes
of a separate independent claim” with respect to SAPA’s Core Claims and Aetna’s Counterclaim.
47.  First, the Award leaves no additional decisions to make or questions to answer on

liability or damages concerning SAPA’s causes of action as to its Core Claims. The same is true

24 The Home Insurance Company v. RHA/ Pennsylvania Nursing Homes, Inc., 127 F. Supp. 2d 482, 490 (S.D.N.Y.
2001) (an interim award which adjudicated a portion of a damages claim and ordered the payment of that sum is
final even though liability and potential damages issues remained to be resolved with respect to the remainder of
the same claim; court held that an arbitration award that fully disposes of a separate and independent claim is
final for purposes of confirmation under the FAA even if other claims remain pending); Island Creek Coal Sales
Co. v. City of Gainesville, Fla., 729 F.2d 1046, 1049 (6th Cir. 1984) (arbitral “interim order” that finally and
definitively disposed of separate, discrete, self-contained issue found to be final and subject to confirmation),
overruled on other grounds by Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193, 120 S. Ct. 1331,
146 L.Ed.2d 171 (2000); In re Chevron, 419 S.W.3d at 351 (following federal court precedent and stating: “We
agree with CUSA that Arbitration Orders 4 and 9 disposed of discrete claims pertaining to separate units of
property. The claims resolved by these orders are not dependent on the resolution of or related to the remaining
claims . . . . Application of the separate and independent claim doctrine is particularly appropriate in this case
because the parties presented the case to the arbitration panel on a property-by-property basis and the parties
expressly requested that the arbitration panel render a partial decision on the properties submitted to the
arbitration panel during the evidentiary hearing. The arbitration panel agreed to render a decision on the
properties submitted to it during the evidentiary hearing. . . . Under these unique circumstances, we conclude
that Arbitration Orders 4 and 9 are sufficiently final for purposes of confirmation and vacation™); Publicis
Communication v. True North Communications, Inc., 206 F.3d 725, 728-29 (7th Cir. 2000) (stating that the
“treatment of ‘award’ as interchangeable with final does not necessarily mean that synonyms such as decision,
opinion, order, or ruling could not also be final. The content of a decision—not its nomenclature—determines
finality.”). Indeed, courts have found arbitration decisions lacking the “award” tag to be final. See id. at 729
(citing Yasuda Fire & Marine Insurance Company of Eur. v. Cont’l Casualty Co., 37 F.3d 345, 348 (7th Cir.
1994) (arbitral “interim order of security” found to be a final award because the order was necessary to prevent
the final award from becoming meaningless); Pacific Reinsurance Management Corp. v. Ohio Reinsurance
Corp., 935 F.2d 1019, 1023 (9th Cir. 1991) (arbitral “interim final order” providing temporary equitable relief
necessary to make potential final award meaningful found to be final and subject to confirmation); Island Creek
Coal Sales Co. v. City of Gainesville, Fla., 729 F.2d 1046, 1049 (6th Cir. 1984) (arbitral “interim order” that
finally and definitively disposed of separate, discrete, self-contained issue found to be final and subject to
confirmation), overruled on other grounds by Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193,
120 S. Ct. 1331, 146 L.Ed.2d 171 (2000)).

16



Case £24ac4:043A3RINA_LDocpoentienFRed1on Galed 22/ 25/P8SDP&pr &8 afdd?PagelD
640

for liability and damages as to Aetna’s Amended Counterclaim. This alone demonstrates finality
under the FAA. See Zeiler, 500 F.3d at 168.

48. Second, the content of the Award, along with the various orders and rulings issued
throughout Phase One and Phase Two of the arbitration, makes clear that the Arbitrator intended
to treat, and did treat, SAPA’s Core Claim and Aetna’s Amended Counterclaim as separate and
independent claims from all other remaining claims:

a. The parties’ agreement, and the Arbitrator’s order on bifurcation demonstrates
an intent to separate threshold liability issues and damage issues into distinct
and independent phases. See Exhibits 5, 6, 7.

b. The Arbitrator’s order identifying the issues to be tried in Phase One
demonstrates an intent to address threshold liability issues on SAPA’s Core
Claims and Aetna’s Amended Counterclaim without application to any
specific medical claims, measure of damages, or SAPA’s “Other Claims.” See
Exhibit 10.

c. The Arbitrator’s Interim (Phase One) Order demonstrates a final and definite
disposition of threshold liability issues on SAPA’s Core Claims and Aetna’s
Amended Counterclaim, which are separate and independent from application
to any specific medical claims, measure of damages, or SAPA’s “Other
Claims.” The Interim (Phase One) Order also demonstrates that there are no
additional decisions to make with respect to the issues addressed in Phase One.
See Exhibit 11.

d. The Arbitrator’s Order on Handling of Attorneys’ Fees confirms the
Arbitrator’s intent to address and dispose of attorneys’ fees as a separate,
independent, and discrete issue in subsequent phases. See Exhibit 12.

e. The Arbitrator’s order identifying the issues to be tried in Phase Two
demonstrates an intent to address and dispose of damages and penalties as
separate, independent, and discrete issues concerning SAPA’s Core Claims
and Aetna’s Counterclaim. This order also reaffirmed that there are no
additional decisions to make with respect to the issues addressed in Phase One.
See Exhibit 13.

f.  Finally, the Arbitrator’s Award demonstrates a final and definitive disposition
of damages and penalties as separate, independent, and discrete issues related
to SAPA’s Core Claims and Aetna’s Amended Counterclaim, and therefore
leaves nothing further to decide on these claims. See Exhibit 1.

49. The Arbitrator’s orders and rulings to date make clear that the Arbitrator and the

17
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parties intended to resolve, and did fully and finally resolve, SAPA’s Core Claims and Aetna’s
Amended Counterclaim as separate and independent claims during the Phase One and Phase Two
hearings. See Zeiler, 500 F.3d at 168; Denver City Energy Assocs., 340 S.W.3d at 546.

50. Moreover, neither the title of the Award as an “interim order” nor the Arbitrator’s
identification of additional issues to be tried in Phase Three and Phase Four change the fact that
the Award finally resolved SAPA’s Core Claims and Aetna’s Amended Counterclaim as “separate
and independent” claims. See Halliburton Energy Servs, 553 F. Supp. 2d at 774 (stating that “an
award which finally and definitely disposes of a separate independent claim may be confirmed
although it does not dispose of all the claims that were submitted to arbitration.”); Zeiler, 500 F.3d
at 168 (concluding that eight “interim orders” issued by arbitration panel over four years had
“finally and conclusively disposed of a sperate and independent claim” and therefore “may be
confirmed although [they do] not dispose of all the claims that were submitted to arbitration™).

51. At most, the Phase Three and Phase Four proceedings may facilitate the ultimate
resolution of the disputes between the parties, but that potential facilitation is not legally sufficient
to prevent the confirmation of the Award. See Zeiler, 500 F.3d at 168—69.

C. The FAA’s Time Limit for Confirming Awards Supports Confirmation Now

52. The FAA allows prevailing parties one year to confirm an arbitration award once
made. See 9 U.S.C. § 9 (“at any time within one year after the award is made any party to the
arbitration may apply to the court so specified for an order confirming the award, and thereupon
the court must grant such an order unless the award is vacated, modified, or corrected as prescribed
in sections 10 and 11 of this title.”) (emphasis added).

53. This arbitration has been ongoing for over three years. The arbitration was first

initiated in May 2021. Phase Two of the arbitration just completed with the Award on July 3,
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2024. The final hearing date for Phase Three is scheduled for October 19, 2024, and the final
hearing date for the Phase Four proceeding has not yet been scheduled. Given the likelihood of
preparing and filing post-hearing briefs after the conclusion of the Phase Three hearing, and the
need to schedule, brief, hear, and rule on Phase Four, resolution of the remaining phases of this
arbitration could very well extend beyond a year from now. This assumes, of course, that no other
unanticipated issues arise in the meantime as to scheduling or otherwise.

54. Therefore, given the separate and independent nature of SAPA’s Core Claims and
Aetna’s Amended Counterclaim from all other remaining claims, there is no good reason to subject
Aetna to undue prejudice by delaying its request to confirm the Award until after the completion
of Phase Four of this arbitration.

D. There Are No Valid Grounds to Vacate, Modify, or Correct the Award

55. The FAA states that a “party to [an] arbitration may apply to the court . . . for an
order confirming the award, and thereupon the court must grant such an order unless the award is
vacated, modified, or corrected as prescribed in sections 10 or 11 of” the FAA. See 9 U.S.C. § 9
(emphasis added).

56. There is a strong federal policy favoring arbitration, and thus “[j]udicial review of
an arbitration award is extraordinary narrow.” Antwine v. Prudential Bache Sec., Inc., 899 F.2d
410, 413 (5th Cir. 1990). Indeed, judicial review of arbitration awards has been described as
“among the narrowest known to the law.” Del Casal v. E. Airlines, Inc., 634 F.2d 295, 298 (5th
Cir. 1981); see also Folkways Music Publisher, Inc. v. Weiss, 989 F.2d 108, 111 (2d Cir. 1993)
(“Arbitration awards are subject to very limited review in order to avoid undermining the twin
goals of arbitration, namely, settling disputes efficiently and avoiding long and expensive
litigation.”). Therefore, a court must “defer to the arbitrator’s decision when possible.” Antwine,

899 F.2d 413. This deference is “needed to maintain arbitration’s essential virtue of resolving
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disputes straightaway.” Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588 (2008).

57. Here, there are no valid grounds for vacating, modifying, or correcting the Award,
and there is nothing in the record that occurred during the Phase Two hearing that would give rise
to such a ground under either sections 10 or 11 of the FAA.

VI. PRAYER
Based on the forgoing, Applicant Aetna Life Insurance Company respectfully requests this

Court:

a. Confirm the Interim (Phase Two) Order in its entirety.
b. Enter a Final Judgment in the proposed form attached hereto; and
c. Award Aetna such other relief as the Court deems equitable and just.

Respectfully submitted,
HUNTON ANDREWS KURTH LLP

By: /s/ John B. Shely
JOHN B. SHELY
Texas State Bar No.18215300
Jjshely@HuntonAK.com
M. KATHERINE STRAHAN
Texas State Bar No. 24013584
kstrahan@HuntonAK.com
BRIAN C. PIDCOCK
Texas State Bar No. 24074895
brianpidcock@HuntonAK.com
CLARISSA R. MEDRANO
Texas State Bar No. 2410629
cmedrano@HuntonAK.com
600 Travis, Suite 4200
Houston, Texas 77002
Telephone: (713) 220-4200
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
AETNA LIFE INSURANCE COMPANY, §
Applicant, g
V. g Civil Action No. 4:24-cv-02910
SINGLETON ASSOCIATES, P.A., g
Respondent. g
§

SINGLETON ASSOCIATES, P.A.’S MOTION TO DISMISS AETNA’S APPLICATION
TO CONFIRM AWARD AND FOR ENTRY OF FINAL JUDGMENT PURSUANT TO
FEDERAL RULES OF CIVIL PROCEDURE 12(B)(1) AND 12(B)(7)
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I. SUMMARY OF THE ARGUMENT

Aetna Life Insurance Company’s (““Aetna Life”) premature Application to Confirm Award
and for Entry of Final Judgment (the “Application”) to confirm an interim order in an ongoing
arbitration should be dismissed. Aetna Life intentionally omitted an indispensable party to these
proceedings, Aetna Health Inc. (“Aetna Health), a Texas corporation to which the Interim Order
(Phase Two) (“Interim Order”) applies with equal force, to create diversity jurisdiction where none
exists. Further, the Interim Order that Aetna Life seeks to confirm is also not a final arbitration
award as to which the Court may exercise subject matter jurisdiction, but is instead an interim
order in an ongoing, multi-phased arbitration proceeding that is not ripe for confirmation.

First, Aetna Life and Aetna Health (referred to collectively herein and in the arbitration as
“Aetna”) and Singleton Associates, P.A. (“Singleton”) are all named parties to the underlying
arbitration and the Interim Order, which Aetna now asks this Court to confirm. Aetna intentionally
excluded Aetna Health, a Texas corporation, as a party here because Aetna Health’s joinder would
divest this Court of diversity jurisdiction. Yet, Aetna Health, not Aetna Life, is the signatory to the
contract giving rise to the arbitration, and equally situated to Aetna Life. While Aetna Health is
therefore an indispensable party to this dispute under Rule 19, Aetna Health is not a party
presumably because its joinder would divest this Court of diversity jurisdiction. Failure to acquire
jurisdiction over an indispensable party deprives this Court of jurisdiction to proceed in the matter
and render a judgment. FED. R. C1v. P. 12(b)(7).

Second, the Interim Order does not resolve all claims the parties submitted to arbitration,
nor does it fall within any of the exceptions to finality for confirmation under the Federal
Arbitration Act (“FAA”). It is not ripe, and therefore the Court lacks subject matter jurisdiction to

confirm it under Rule 12(b)(1). The Interim Order, as well as other facts Aetna omitted from its
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federal court filing, reflect that multiple components of both parties’ claims remain to be addressed
in arbitration. Singleton initiated the arbitration more than three years ago for underpayments, and
Aetna counterclaimed for overpayments under a variety of breach of contract and tort theories
asserted in a third-party complaint against entities affiliated with Singleton’s practice manager,
Radiology Partners.! In interim orders for Phases One and Two, the Arbitrator dismissed Aetna’s
tort claims and determined that both parties had prevailed on competing claims for breach of
contract, resulting in underpayments and overpayments. The Arbitrator scheduled multiple
components of damages arising from those breach of contract claims, i.e., attorneys’ fees and
interest?, for later phases. Thus, the parties’ damages are not finalized. Singleton also has further
breach of contract underpayment claims that will be adjudicated in a Phase Three hearing in
October 2024. Any recovery by Aetna will be set off and reduced by the amounts that Singleton
recovers on other pending claims, as well as any other set offs, which will be determined in Phases
Three and Four.

Accordingly, the Court should dismiss the Application because (1) the final award, once
entered, must be confirmed in Harris County district court with Aetna Health as a necessary party,
and (2) the Interim Order is not a final award ripe for confirmation.

II. NATURE AND STAGE OF PROCEEDINGS AND RELEVANT FACTS

A. Singleton Initiated Arbitration Against Aetna Health For Underpayments

Singleton and Aetna’s ongoing arbitration arises from a 2002 Physician Group Agreement

(the “Agreement”), wherein the parties agreed that disputes would be resolved by arbitration

! The three specific Radiology Partners entities named in Aetna’s counterclaim (and identified in
the Interim Order) are Radiology Partners Management, LLC, Radiology Partners, Inc., and
Radiology Partners Matrix, PLLC.

2 As discussed below in Section IV.B.2.a., these issues may significantly affect any recovery.

2
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subject to the Federal Arbitration Act (“FAA”) and subject to substantive Texas law. See
Application (“Appl.”) pp. 2-3, 9 4 and fn. 1.

On May 28, 2021, Singleton filed a Demand for Arbitration (the “Demand”) against
“Respondent Aetna U.S. Healthcare [n/k/a Aetna Health] and its Affiliates... as a direct result of
Aetna’s improper reimbursement practices for medically necessary services.” See Ex. A*, Attach.
1 to Demand at p. 1. As alleged in the Demand, “Aetna manufactured the basis for this legal dispute
during the middle of the COVID-19 pandemic in fall 2020 as part of its broader contracting
negotiating strategy to try to unilaterally impose substantial rate reductions,” including by asserting
that bills had been submitted “under the incorrect Tax Identification Number (“TIN”), based on
the false notion that the Agreement supposedly did not apply to Singleton physicians outside of
Houston.” Id. at p. 3. Further, the Demand notes that Aetna’s “third party vendor’s stated rationale
for recoupment...mimics a negotiating position that Aetna’s contract negotiators had first
asserted...,” and that Singleton filed its Demand “only after making extensive efforts over the
course of many months to reach a negotiated resolution with Aetna.” Id. at pp. 4-5. The Demand
asserts causes of action for declaratory relief, breach of contract for underpayments in an amount
“currently believed to exceed at least $10 million,” and violations of the Texas Prompt Pay Act.
Id. at pp. 18-22.

B. Aetna Asserted Counterclaims

On July 1, 2021, Aetna Health, the signatory to the Agreement, and its affiliate Aetna Life,

answered Singleton’s Demand, asserted numerous affirmative defenses, and filed counterclaims

3 The Court may consider the Declaration of Christopher C. Jew authenticating the exhibits in this
Rule 12(b)(1) and 12(b)(7) Motion along with “any evidence (affidavits, testimony, documents,
etc.) submitted by [Singleton] that is relevant” without converting it to a motion for summary
judgment under Rule 56(c). Residents Against Flooding v. Reinvestment Zone No. Seventeen, 260
F. Supp. 3d 738, 754 (S.D. Tex. 2017), aff ’d sub nom. 734 F. App’x 916 (5th Cir. 2018).

3
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against Singleton for alleged overpayments under theories of both breach of contract and tort,
including tortious interference, fraud, fraudulent inducement, negligent misrepresentation, money
had and received, and unjust enrichment. Ex. B, Initial Countercl. at pp. 1, 16. Singleton filed a
general denial and affirmative defenses, including set-off relief. Ex. C, Singleton’s General Denial
and Affirmative Defenses at p. 2.

In addition, on January 27, 2022, Aetna filed a First Amended Counterclaim including as
third parties the three Radiology Partners entities allegedly affiliated with Singleton. Appl. q 12.
Aetna’s First Amended Complaint materially expanded its counterclaims in alleging that every
dollar that Aetna paid Singleton for radiology services since 2014 represented an overpayment,
that the Radiology Partners entities were the real parties in interest, and in adding an alter ego
cause of action against the Radiology Partners Entities. /d.

Throughout, Aetna Health has conceded in pleadings that “Aetna Health Inc. is a Texas
corporation with a principal place of business in Texas.” See Ex. B, Initial Countercl. at p. 16, Ex.
D, First Am. Countercl. at p. 3. Aetna’s counsel also readily acknowledged, in response to a
directive of the Arbitrator, that “Aetna U.S. Healthcare, Inc., is now known as Aetna Health Inc.
(currently, a Texas HMO).” Jew Decl, Ex. E, Aetna Counsel Email. Thus, the signatory to the
Agreement, which includes the operative arbitration provision is and always has been a Texas
entity, like Singleton. Appl. 9 4 (noting that Singleton is a Texas entity).

C. The Phases of the Arbitration

1. The Arbitration Has Proceeded In Phases For Efficiency.

Singleton moved to stay, phase, and bifurcate some of the claims in Aetna’s First Amended

Counterclaim, to create a more efficient way of proceeding, given Aetna’s expanded allegations

reaching back an additional four years—far beyond the four-year breach of contract statute of
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limitations under Texas law—and asserted against three new entities that were not in contractual
privity with Aetna. See Appl. 9 13.

Over several months, the parties disputed and briefed the method and means of phasing
and bifurcation, resulting in “a number of hearings” and a “series of emails and orders” from the
Arbitrator. Id. ] 13-15. Subsequently, on April 6, 2022, the Arbitrator issued an Order, whereby
Singleton’s Other Claims, Aetna’s alter ego claim, and damages issues related to the parties’ claims
were bifurcated and stayed to future phases. /d. q 18 & Ex. 6 thereto.

The Arbitrator affirmed that Phase One would only determine certain affirmative liability
issues (1) for the causes of action raised in Singleton’s Demand and referred to as the “Core
Claims,” not what are known as Singleton’s “Other Claims,” and (2) the causes of action raised in
Aetna’s First Amended Counterclaim, except for Aetna’s alter ego claims. Appl. 9 19-21, and Ex.
9 thereto. The Arbitrator also ordered that “[n]one of the findings in Phase One will be deemed to
apply to any medical claims at issue as a matter of course. Rather, after liability determinations are
issued following the final hearing on Phase One, the parties will be heard on their positions
regarding issues that need to be tried in Phase Two as it relates to the medical claims and damages
as well as the ‘Other Claims’ and ‘Alter Ego.”” Appl. 21, and Ex. 9 thereto at § 3.

2. In Phase One, Both Sides Prevailed On Breach Of Contract Claims

The Phase One Hearing of the arbitration took place January 9- 28, 2023, and was followed
by post-hearing briefing. /d. § 22. On May 24, 2023, the Arbitrator issued Interim (Phase One)

Order. 4

4 Aetna’s redactions to the Interim Order (Phase Two) and Interim (Phase One) Order were
excessive and not limited to redacting confidential information. As a result, those redactions mask
the integrated, ongoing nature of the phases and which issues will be resolved in Phases Three and
Four, including, without limitation, Singleton’s “Other Claims,” attorneys’ fees, and interest.
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The Arbitrator concluded that Singleton had proven its breach of contract claim among the
Core Claims, a finding that ratified Singleton’s argument that Aetna unilaterally changed its
systems to underpay Singleton in breach of the Agreement at the same time that Aetna demanded
Singleton take a drastic rate reduction in contract negotiations. See Ex. F, Interim (Phase One)
Order at pp. 6, 45..

The Arbitrator also found that Aetna had proven its breach of contract claim with respect
to its claim that Singleton had “added, used, and billed for Subcontracted Providers [i.e., contracted
radiologists] who were not preapproved by Aetna,” but that “Aetna had failed to prove any other
causes of action by a preponderance of the evidence.” Id. at p. 44. In other words, Aetna failed to
prove a plethora of other breach of contract claims, as well as the kitchen sink of tort claims
(tortious interference, fraud, fraudulent inducement, negligent misrepresentation, money had and
received, and unjust enrichment). /d. The Interim (Phase One) Order further concluded that:

e Singleton did “not believe that the Agreement prohibited the use of Subcontracted Providers
or required their preapproval.” Id. at 34..

e There is “widespread use of contracted physicians in the [radiology] industry,” and “[t]he use
of subcontractors is quite common, and, in fact, Aetna’s current contract template appears to
permit the use of contractors.” Id. at p. 34, and fn. 41.

e “Aectna could have asked [Singleton] to state whether the physicians were employees,
shareholders, partners, or Subcontracted Providers and could have asked for documentation.
But it did not do so. [Singleton] made no misrepresentations about that issue on its claims or

elsewhere.” Id. at p. 34.

Singleton has unredacted further portions of Interim (Phase One) Order and the Interim Order to
show the interrelated, ongoing nature of the phases. See Exhibits F and I.

6
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e “[Singleton] submitted claims under its TIN when it had an exclusive agreement with a
hospital... Aetna failed to prove by a preponderance of the evidence that it was improper for
[Singleton] to submit claims under its TIN for services that [Singleton] provided pursuant to
its hospital agreements when it used Subcontracted Providers provided by other groups and
the entities.” Id. at p. 35.

e “[Wilhen [Singleton] had the exclusive hospital agreement, [Singleton] was the entity that had
the obligation to provide radiologists to the hospital’s radiology department. [Singleton] could
fulfill this obligation by using its own employees or contractors or by using radiologists
provided by staffing companies such as locum tenens companies or Matrix, or by using
radiologists provided by other groups or entities. When [Singleton] used radiologists provided
by other groups or entities, [Singleton] was providing the services, but it was fulfilling its
obligation using radiologists provided by another group or entity.” /d. at p. 36.

3. Interim Orders In The Arbitration Have Been Subject To
Modification
Notably, following Phase One, the Arbitrator asked the parties “to identify any Phase One
issues that were not addressed in Phase One” prior to the start of Phase Two, indicating the
potential for further consideration of a prior phase in subsequent Phases. Appl. § 31. The reason
for this was that the parties had expressed that they had a different view of the Arbitrator’s ruling
regarding the Agreement’s application to radiologists who provided radiology services on

Singleton’s behalf as locums tenen. Compare Exs. G, Aetna Proposed Issues to Be Tried in Phase

Two, & H, Singleton’s Email Response (noting disagreement regarding /ocums). Additionally,

Singleton had raised that there appeared to be a scrivener’s error in the Interim (Phase One) Order,

which the Interim Order corrected. These issues were raised over the course of months and resulted



Case £24ac4:043A3RINA_LDocuboenntenFREOE20N FIER 22/ 25/P8SD P &pr Sl dfEBPagelD
658

in the Arbitrator clarifying those issues in the Interim Order (Phase Two). Ex. I, Interim Order, at
p. 1 n.2. Thus, the Arbitrator has expressed an intent to address in subsequent phases issues slated
for, but not fully adjudicated in, previous phases.

4. The Arbitrator’s Interim Order Does Not Finally Adjudicate Any
Claim Asserted By Either Singleton Or Aetna

At the conclusion of Phase Two, and after inviting the parties to provide proposed orders
and/or awards for Phase Two and receiving Aetna’s Amended Proposed Form Interim Award on
Damages and Section 21.225 Claim and Singleton’s Amended Proposed Interim (Phase Two)
Order, see Exhs. K & L, the Arbitrator issued the Interim Order, which found that the parties are
entitled to recover certain amounts, plus an undetermined amount of interest, for the breaches
of contract adjudicated in Phase One:

Singleton Associates, P.A. shall recover of and from Aetna Health Inc. and Aetna
Life Insurance Company the total amount of $1,543,669 plus interest for breach
of contract damages for claims during the Core Claims Period.

Singleton Associates, P.A. shall recover of and from Aetna Health Inc. and Aetna
Life Insurance Company the total amount of $24,847 in penalties for violation of
the Texas Prompt Pay Act for claims during the Core Claims Period.

Aetna Health Inc. and Aetna Life Insurance Company (including on behalf of the
plans that it administers) shall recover of and from Singleton Associates, PA the
total amount of $14,104,578, plus interest.

Appl. 4 37 (emphasis added).

However, the Interim Order does not purport to specify the interest awarded, nor provide a
final damages calculation. Instead, the Interim Order recognized that other issues remained
outstanding and scheduled for adjudication in later phases, including Singleton’s Other Claims at

a Phase Three hearing on October 14-19, 2024, and each side’s right, if any, to attorneys’ fees,
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costs, set-offs, interest, and any other residual issues identified by the Arbitrator or the parties in
Phase Four. This phasing has been affirmed by Aetna and the Arbitrator after Aetna’s Application.’

Accordingly, the Interim Order is not a final award, but, rather, is a memorialized stopgap
in the ongoing path toward a global resolution to occur at the conclusion of all phases. The phased
arbitration structure reflects an efficient, integrated progression for the arbitration to culminate in
a single final award at the conclusion of Phase Four. Thus, none of the phases (or any combination
of less than all the phases) encompass a full adjudication of any claim of any party; instead, the
individual elements of the parties’ respective claims are spread across all four phases and are
subject to modification at any time before the arbitrator concludes Phase Four.

I11. STATEMENT OF THE ISSUES AND STANDARD OF REVIEW

A. Dismissal Is Warranted Under Rule 12(b)(7)

Federal Rule of Civil Procedure 12(b)(7) allows a court to dismiss an action for “failure to
join a party under Rule 19.” FED. R. C1v. P. 12(b)(7). Analysis under Rule 19 is bifurcated. First,
the court determines under Rule 19(a) whether “a person” is necessary, i.e., “required to be joined
if feasible.” FED. R. CIv. P. 19(a). Second, if a person is necessary under Rule 19(a) but cannot be
joined, the court must determine under Rule 19(b) whether the person is indispensable—or, in the
Rule’s terms, “whether, in equity and good conscience, the action should proceed among the
existing parties [without the necessary person] or should be dismissed.” FED. R. Civ. P. 19(b). If

litigation cannot be properly pursued without the absent party, that party is “indispensable” and

3 Just recently, when Singleton asked for leave to file a motion for summary disposition on Aetna’s
claim for attorneys’ fees related to Aetna’s breach of contract claim, Aetna insisted that this remains
to be adjudicated in Phase Four. Jew Decl, Ex. J. Thus, while Aetna insists here in federal court
that everything is resolved with regards to Aetna’s breach of contract claim, Aetna takes a contrary
position in the contractually mandated arbitration forum. The Arbitrator accepted Aetna’s
insistence that claims for attorneys’ fees and interest be adjudicated in Phase Four. /d.
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the court must dismiss the litigation. Hood ex rel. Mississippi v. City of Memphis, 570 F.3d 625,
629 (5th Cir. 2009). If the party is not indispensable, the case may continue without joinder. While
the party advocating joinder has the initial burden of demonstrating that a missing party is
necessary, after “an initial appraisal of the facts indicates that a possibly necessary party is absent,
the burden of disputing this initial appraisal falls on the party who opposes joinder.” Id. at 628

(quoting Pulitzer—Polster v. Pulitzer, 784 F.2d 1305, 1309 (5th Cir. 1986)).

Here, the Application must be dismissed under Rule 12(b)(7) because Aetna Life has failed
to join as an indispensable party, Aetna Health, the contract signatory that is party to the arbitration
and a Texas entity. Thus, even if the Application sought confirmation of a final award rather than
an interim order, this case cannot proceed without Aetna Health, whose joinder would defeat

diversity jurisdiction against Singleton, a Texas radiology group.

B. The Court Lacks Subject-Matter Jurisdiction Under Rule 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1) governs motions to dismiss for lack of subject-
matter jurisdiction. FED R. C1v. P. 12(b)(1). When the court lacks the statutory or constitutional
power to adjudicate a case, the case is properly dismissed for lack of subject-matter jurisdiction.
Hooks v. Landmark Indus., Inc., 797 F.3d 309, 312 (5th Cir. 2015). “The burden of proof for a Rule
12(b)(1) motion to dismiss is on the party asserting jurisdiction.” Ramming v. United States, 281
F.3d 158, 161 (5th Cir. 2001). “Lack of subject matter jurisdiction may be found in any one of
three instances: (1) the complaint alone; (2) the complaint supplemented by undisputed facts
evidenced in the record; or (3) the complaint supplemented by undisputed facts plus the court's
resolution of disputed facts.” Id. “If the court determines at any time that it lacks subject-matter

jurisdiction, the court must dismiss the action.” FED R. C1v. P. 12(h)(3).

10
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Here, the Application supplemented by undisputed facts evidenced in the record
demonstrate that the Interim Order in the underlying arbitration proceeding, which is ongoing,
lacks the finality required under the FAA to be ripe for confirmation.

IV. ARGUMENT AND AUTHORITIES

A. Aetna Health Is An Indispensable Party, Requiring Rule 12(B)(7) Dismissal

Resolution of a Rule 12(b)(7) motion requires this Court (1) to determine “under Rule
19(a) whether a party should be joined to the lawsuit,” and then, “if such joinder would destroy
the court’s jurisdiction,” (2) “to determine under Rule 19(b) whether to press forward without the
person or to dismiss the litigation.” HS Res., Inc. v. Wingate, 327 F.3d 432, 439 (5th Cir. 2003).

1. Aetna Health Is Indispensable Under Rule 19(a)

Rule 19(a) provides that a person is a required party if, in the person’s absence, “the court
cannot accord complete relief among existing parties,” or the person “claims an interest relating to
the subject of the action” and disposing of the action may (i) “impair or impede the person’s ability
to protect the interest” or (ii) leave an existing party “subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations.” FED R. CIv. P. 19(a). Courts nationwide
have held that parties to an arbitration award with equal rights thereunder are necessary to that
award’s subsequent confirmation, particularly when a party to the arbitration award is apparently
intentionally omitted to create federal court jurisdiction, as here.

In an analogous case, the Southern District of Florida recently granted a Rule 12(b)(7)
motion asserting that the plaintiff “intentionally excluded an indispensable party in order to try to
force [the] petition to be heard in federal court.” Lubovich v. Chua as Trs. of Yife Tien Irrev. Dynasty
Tr, No. 23-23813-CIV, 2024 WL 2831562, at *1 (S.D. Fla. June 3, 2024). There, the arbitration

panel made a $2,000,000 “joint award in favor of”” Lubovich and another party, but Lubovich did

11
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not include that other party in the confirmation action. /d. at *2. Proceeding in the omitted party’s
absence, the Court reasoned, created a “risk of impeding or impairing” the omitted party’s interest
and similarly precluded “complete relief among all the parties.” Id. The Court highlighted that the
joint award was equally in favor of the omitted party, and that it therefore “had an interest” in the
award’s confirmation, which warranted a finding that the omitted party was a necessary party under
Rule 19(a). Id.

Likewise, in Morgan Keegan & Co., Inc. v. Mun. Workers Comp. Fund, Inc.), the Northern
District of Alabama reached a similar conclusion in granting a 12(b)(7) motion, finding that where
a joint arbitration award was made in “favor of both Morgan Keegan and [omitted party], . . .
[w]ithout question, [omitted party] has an interest relating to the subject of this action.” No. 2:12-
CV-2612-RDP, 2012 WL 13027260, at *2 (N.D. Ala. Sept. 7, 2012). As disposing of the issues in
the omitted arbitral party’s absence “may impair or impede [omitted party’s] ability to protect its
interest as to the underlying award,” under Rule 19(a), the omitted arbitral party was an
“indispensable party which should be joined if feasible.” Id.

The rulings in Lubovich and Morgan Keegan are consistent with other rulings holding that
parties who have direct legal interests impacted by an arbitration award are necessary and
indispensable to confirmation proceedings for that award, as opposed to situations where arbitral
parties are unconnected to the award or where the arbitral orders are limited to legal findings. See,
e.g., Albers v. PMP Access Fund Manager, LLC No. 510CV1054JFHRL, 2010 WL 2486369, at
*4—6 (N.D. Cal. June 16, 2010) (holding in nearly identical circumstances to Morgan Keegan that
arbitral co-defendants were necessary parties to an arbitration confirmation action even though

they shared identical interests); Intervest Int’l Equities Corp. v. Aberlich, No. 12-CV-13750, 2013

12
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WL 1316997, at *1 (E.D. Mich. Mar. 29, 2013) (“Necessarily, the Court will not rule on the relative
rights of the parties to the arbitration award without the presence of all parties to the arbitration.”).

Here, Aetna Health is an indispensable party. Indeed, Aetna Life’s Proposed Order
submitted with its Application provides that “Singleton Associates, P.A. shall recover of and from
Aetna Health Inc. and Aetna Life Insurance Company.” Appl., Ex. 14, at p. 1. (emphasis added).
Aetna intentionally omitted Aetna Health from the Application solely to concoct diversity
jurisdiction exists to confirm an interim order arising from an arbitration between a Texas
radiology group and a Texas corporation. In fact, the Interim Order does not distinguish between
the Aetna entities, but collectively refers to them as Aetna and provides that Singleton shall recover
from both Aetna Health and Aetna Life, as Aetna Life’s Proposed Order reflects. Appl. 4 37. Thus,
Aetna Health is a necessary party under Rule 19(a) because Aetna Health has significant interest
in the Interim Order (Phase Two), both as to liability for Singleton’s claims and its claims against
Singleton, and because the Court cannot afford complete relief without Aetna Health, as Aetna
Life tacitly acknowledges in a Freudian slip in its proposed order in which it makes reference to
Aetna Health. See, e.g., Lubovich, 2024 WL 2831562, at *1; Appl., Ex. 14, atp. 1.

2. Under Rule 19(b), This Lawsuit Should Be Dismissed

Rule 19(b) sets forth factors for the Court to consider in determining whether “the action
should proceed among the existing parties or should be dismissed,” where, as here, “a person who
is required to be joined if feasible cannot be joined.” FED R. Civ. P. 19(b). Those factors include
(1) “to what extent a judgment rendered in the person’s absence might be prejudicial to the person
or those already parties;” (2) “the extent to which, by protective provisions in the judgment, by the

shaping of relief, or other measures, the prejudice can be lessened or avoided” (3) “whether a

13
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judgment rendered in the person’s absence will be adequate;” and (4) “whether the plaintiff will
have an adequate remedy if the action is dismissed for joinder.” Id.

Courts that have found parties to an arbitration award are necessary parties to that award’s
subsequent confirmation have likewise found that the Rule 19(b) factors weighed in favor of
dismissal. For example, in Lubovich, under the first factor, “the risk of prejudice [was] high”
because the omitted arbitration party’s absence “guarantee[d] a risk of inadequate judgments.”
2024 WL 2831562, at *1. Recognizing there was “no other reason for the omission of [omitted
party] as a party other than the creation of diversity jurisdiction,” the court declined to “simply
carve out [omitted party’s] entitlements,” as “any ruling on the arbitration award will affect
[omitted party’s] rights.” Id. As to the second factor, the court reiterated that prejudice to the liable
party could “be lessened by the... state courts that can handle the arbitration award as a whole,
rather than this Court handling it piecemeal.” Id. Under the third factor, the court found that a
“judgment rendered in [the omitted party’s] absence will not be adequate,” because if the liable
party succeeded in vacating the award in Federal court as to Lubovich, the liable party “would not
have achieved complete relief, as further action in the state court would be necessary to vacate the
joint award” as to the omitted party. Finally, as to the fourth factor, the court found that “Florida
state court is the adequate forum for this action.” /d.

The Court in Morgan Keegan reached a similar conclusion, finding that Rule 19(b) was
satisfied because an adequate state forum existed, and further, because it “would be virtually
impossible . . . to rule on the issues in the case without impacting [omitted party], and any ruling
without [omitted party] would be incomplete.” Id. at *3. Morgan Keegan, 2012 WL 13027260,

at *2.

14
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Dismissal is warranted here too. As in Lubovich, there is “no other reason for the omission
of [Aetna Health] as a party other than the creation of diversity jurisdiction,” and the Court cannot
“simply carve out [Aetna Health]’s entitlements,” which are joint and identical to those of Aetna
Life. Id. Moreover, just as in Lubovich and Morgan Keegan, Aetna Life has an adequate remedy
in state court.

3. Aetna Health’s Presence Divests the Court of Diversity Jurisdiction

Here, the Application invokes only the Court’s diversity jurisdiction. Appl. 4 3. There is
no federal question jurisdiction by virtue of Aetna Life seeking confirmation of the Interim Order
pursuant to the FAA. Although the FAA “authorizes parties to arbitration agreements . . . to
confirm, vacate, or modify arbitral awards” under §§ 9 through 11 of the FAA, those provisions
“do not themselves support federal jurisdiction.” Badgerow v. Walters, 596 U.S. 1, 7-8 (2022).
Thus, “[a] federal court may entertain an action brought under the FAA only if the action has an
“independent jurisdictional basis.” Id.

Hence, absent diversity jurisdiction under 28 U.S.C. § 1332, there is no jurisdictional
predicate for the Court to act upon joinder of Aetna Health. Failure to join Aetna Health thus
warrants dismissal under Rule 12(b)(7), as Aetna Health, if added, would divest this Court of
subject-matter jurisdiction because both Singleton and Aetna Health are Texas residents.

B. The Interim Order Is Not A Final Order And Is Therefore Not Ripe For

Confirmation, Requiring Rule 12(B)(1) Dismissal

Independent of the bases for dismissal under Rule 12(b)(7), the Court must dismiss Aetna’s
Application under Rule 12(b)(1). Beach v. City of Galveston, No. 21-40321, 2022 WL 996432, at
*2 (5th Cir. Apr. 4, 2022) (affirming dismissal for lack of ripeness under Rule 12(b)(1)). “Federal

courts are courts of limited jurisdiction, possessing only that power authorized by Constitution and
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statute.” Gunn v. Minton, 568 U.S. 251, 256 (2013); see also J.A. Masters Invests. v. Beltramini,
No. 23-20292, slip op. at 4 (5th Cir. Sept. 9, 2024) (“But without full assurance that this case falls
within the structures of our limited jurisdiction, any resolution we would purport to provide would
be a nonbinding advisory opinion at best and an ultra vires act at worst. We decline to risk
transgressing our Article III power absent a sound basis in the record supporting the exercise of
federal [diversity] jurisdiction.”). The ripeness doctrine “is drawn both from Article III limitations
on judicial power and from prudential reasons for refusing to exercise jurisdiction.” Reno v.
Catholic Soc. Servs., Inc., 509 U.S. 43, 58 (1993). The key considerations are “the fitness of the
issues for judicial decision and the hardship to the parties of withholding court consideration.”
New Orleans Pub. Serv., Inc. v. Council of New Orleans, 833 F.2d 583, 58687 (5th Cir. 1987)
(citations omitted). Thus a case is generally ripe “if any remaining questions are purely legal ones,”

but is not ripe if “further factual development is required.” /d.
1. The Interim Order (Phase Two) Is Not Eligible For Confirmation As A

Final Award Of All Claims Submitted To Arbitration

Where parties agree to arbitrate their disputes pursuant to the FAA, as here, judicial review
is subject to the FAA’s requirements. 9 U.S.C. 1, et seq. Courts generally require that an arbitration
decision be “final, not interlocutory” in order to confirm an award. E/ Mundo Broad. Corp. v.
United Steelworkers of Am., AFL-CIO CLC, 116 F.3d 7, 9 (1st Cir. 1997). “The prerequisite of
finality promotes the role of arbitration as an expeditious alternative to traditional litigation.” Hart
Surgical, Inc. v. Ultracision, Inc., 244 F.3d 231, 233 (Ist Cir. 2001); see also Michaels v.
Mariforum Shipping, S.A., 624 F.2d 411, 414 (2d Cir. 1980) (“[A] district court should not hold
itself open as an appellate tribunal during an ongoing arbitration proceeding, since applications for

interlocutory relief result only in a waste of time, the interruption of the arbitration proceeding,
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and ... delaying tactics in a proceeding that is supposed to produce a speedy decision.”) (internal
quotations omitted).

“As a general rule, a final and definite arbitration award ‘must both resolve all the issues
submitted to arbitration, and determine each issue fully so that no further litigation is necessary to
finalize the obligations of the parties under the award.”” Lummus Glob. Amazonas S.A. v. Aguaytia
Energy Del Peru S.R. Ltda., 256 F. Supp. 2d 594, 639 (S.D. Tex. 2002) (quoting Puerto Rico Mar.
Shipping Auth. v. Star Lines Ltd., 454 F. Supp. 368, 372 (S.D.N.Y. 1978)); see also Appl. 9 43
(citing Hart Surgical, 244 F.3d at 233 for the general rule that “[N]ormally, an arbitral award is
deemed ‘final’ provided it evidences the arbitrator’s intentions to resolve all claims submitted in
the demand for arbitration.”). However, “[t]here is no rigid rule for determining finality for the
purpose of district court review.” Halliburton Energy Servs., Inc. v. NL Indus., 553 F. Supp. 2d
733, 774 (S.D. Tex. 2008).

Here, the Interim Order is, by its title, neither a final nor an interim award.® The Arbitrator
could easily have titled the Interim Order as an Interim Award but did not, even though invited by
Aetna to do so, which weighs against any intent by the Arbitrator for finality. See Section I1.C.4,
supra, and Exhs. K and L; see also Denver City Energy Assocs., L.P. v. Golden SpreadFElec. Co-
op., Inc., 340 S.W.3d 538, 546 (Tex. App.—Amarillo 2011, no pet.)(“Whether the award indicates
[it is] final and whether the arbitrator intended the award to be final are factors in determining if

an arbitration award is final.”)

A finding that the Interim Order (Phase Two) is not final necessarily resolves Aetna Life’s
purported statute of limitations concerns in Part V(C) of the Application. (Appl. 9 52-54). In any
case, Aetna’s claimed urgency is artificial in that Aetna filed its Application little more than thirty
days after the Interim Order when Aetna’s claimed statute of limitations concerns allot Aetna a
year to act.

17



Case £24ac4:043A3RINA_LDocboenntenFReE20N FIER 22/ 25/P8SDP&prm2RdfE3PagelD
668

Further, the Application does not contend — nor could it — that the Interim Order evidences
the Arbitrator’s intent to resolve all claims submitted in arbitration. Singleton’s “Other Claims,”
which have been alleged against Aetna since May 2021, will be resolved in Phase Three. Further,
even as to the breach of contract claims partially addressed by Phases One and Two, other issues
including attorneys’ fees and interest remain, and will be resolved in Phase Four, along with any
remaining residual issues.

2. The Interim Order Does Not Fully Resolve Any Claims
Aetna’s Application principally invokes the separate-and-independent-claim exception to

the finality requirement,’ which it sometimes conflates with the discrete-issue exception.® See

" The Application cites cases applying an exception involving interim equitable relief such as the
grant of a preliminary injunction or a requirement to turn over documents in discovery, but does
not invoke or address that exception. See Air Ctr. Helicopters, Inc. v. Starlite Invs. Ireland Ltd.,
No. 4:18-CV-00599-0, 2018 WL 3970478, at *1 (N.D. Tex. Aug. 15, 2018) (“[W]here an interim
award is in the nature of a preliminary injunction, a district court’s determination whether to vacate
or confirm the award is permissible to ‘make final relief meaningful.””). This matter does not
involve interim equitable relief, and the cases Aetna Life cites on this point are inapposite. (See
Appl. n.24) (citing Yasuda Fire & Marine Ins. Co. of Eur. v. Cont’l Casualty Co., 37 F.3d 345, 348
(7th Cir. 1994) (finding “interim order of security” to be final); Home Ins. Co. v. RHA/Pa. Nursing
Homes, Inc., 127 F. Supp. 2d 482, 488 (S.D.N.Y. 2001) (determination that a party is entitled to
preliminary possession of certain sum during pendency of arbitration was a separate or collateral
claim “analogous to an equitable decree”); Publicis Commc’n v. True N. Commc 'ns, Inc., 206 F.3d
725, 729 (7th Cir. 2000) (arbitrator order to turn over tax records in discovery was final and
enforceable); Pacific Reinsurance Mgmt. Corp. v. Ohio Reinsurance Corp., 935 F.2d 1019, 1023
(9th Cir. 1991) (arbitral “interim final order” providing temporary equitable relief found to be final
and subject to confirmation)).

8 The “discrete issue” exception is analogous to the equitable relief exception noted above and is
equally inapplicable. For instance, the Application cites Island Creek Coal Sales Co. v. City of
Gainesville, Fla. twice, (Appl. n.24), in which the court found that an interim injunction was a
separate “self-contained issue, namely, whether the City is required to perform the contract during
the pendency of the arbitration proceedings.” 729 F.2d 1046, 1049 (6th Cir. 1984), abrogated by
Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193 (2000). In Island Creek, the
discrete issue was equitable relief, not confirmation of an interim order addressing only some
components of damages in an ongoing proceeding.
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Appl. § 46 (contending that the Interim Order “ ‘finally and definitely disposes of a separate and
independent claim’ with respect to Singleton’s Core Claims and Aetna’s Counterclaim[s]”).

Courts recognizing Aetna Life’s proffered exception to finality focus on whether an interim
act “finally and definitely disposes of a separate and independent claim.” Halliburton, 553 F.
Supp. 2d at 774. “Generally, for a claim to be completely determined, the arbitrators must have
decided not only the issue of liability of a party on the claim, but also the issue of damages,” and
therefore an arbitrator decision “is not final if resolving the undetermined damage issue does not
merely involve a simple calculation, but requires resolution of significant issues.” Denver City
Energy Assocs., L.P., 340 S.W.3d at 546 (Tex. App.—Amarillo 2011, no pet.) (citation and
quotation omitted);’ see also Kerr-McGee Ref. Corp. v. M/T Triumph, 924 F.2d 467, 471 (2d Cir.
1991) (finding partial order which resolved liability and consequential damages on a core claim
“did not finally dispose of an independent claim because it left open” whether a party was entitled
to “punitive or RICO damages, costs and attorneys’ fees”).

a. Significant Issues Remain Regarding The Breach Of Contract Claims

The Interim Order (Phase Two) does not resolve any separate and independent claim

because significant, interrelated damages issues arising from Singleton’s Core Claims and Aetna’s

Counterclaims are unresolved, precluding finality

? Aetna Life cites Denver City for the proposition that “separate and independent claims” are final
and subject to confirmation, but this is not the holding of Denver City. Appl. q 49 (citing 340
S.W.3d at 546). Denver City did not involve “separate and independent claims,” but instead
addressed finality of an arbitrator’s global resolution of an entire dispute, holding that where the
arbitrator’s order “only determined questions of liability while providing a formula for subsequent
calculation of damages,” the order was not final if the damages calculation was more than
“ministerial.” Id. Finding that the arbitrator still needed to weigh evidence relevant to that
calculation, including a request to determine “the proper method for calculating pre-judgment
interest,” the court concluded that the damages calculation was not simply ministerial and that the
award was therefore not final. /d. at 547.
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First, the Interim Order (Phase Two) does not resolve interest issues related to either
Singleton or Aetna’s damages claims. Under Texas law, which governs the Agreement,
interest is a component of the parties’ claimed damages, and thus the parties’ damages are not
finalized until the Arbitrator adjudicates interest claims in Phase Four of the arbitration. See
Ventling v. Johnson, 466 S.W.3d 143, 153 (Tex. 2015) (“Prejudgment interest is compensation
allowed by law as additional damages for lost use of the money due as damages during the lapse
of time between the accrual of the claim and the date of judgment.”). Instead, the Interim Order
provides that Singleton shall recover “$1,543,669 plus interest” and that Aetna Health and Aetna
Life shall recover “$14,104,578 plus interest.” Appl. 4 37 (emphasis added). Determining the
applicable prejudgment interest under Texas law, if any, is not “a simple calculation, but requires
resolution of significant issues,” precluding finality. See Denver City, 340 S.W.3d at 546.
Prejudgment interest on a breach of contract claim under Texas law is governed by equitable
principles because there is not an enabling statute under the Texas Finance Code. See, e.g., Lee v.
Lee, 47 S.W.3d 767, 799-800 (Tex. App.—Houston [ 14th Dist.] 2001, pet. denied) (citing Johnson
& Higgins of Tex., Inc. v. Kenneco Energy, Inc., 962 S.W.2d 507, 530 (Tex. 1998)). The Arbitrator,
not the court, must address any interest, if any, owed under equitable principles. See Executone
Info. Sys., Inc. v. Davis, 26 F.3d 1314, 1330 (5th Cir. 1994) (noting that when equitable concerns
favor the defendant with respect to prejudgment interest, the court may eliminate the award of
interest entirely). Here, the Arbitrator has expressly reserved those issues for a later phase of the
arbitration proceeding. Appl. 4 38. Thus, the Court cannot confirm the Interim Order.

Second, Phase Four will also address dueling claims for attorneys’ fees that may represent
a significant swing in the net amount awarded to either side. Singleton will seek an attorney’s fees

award against Aetna in Phase Four for prevailing on its already adjudicated breach of contract
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claim for underpayments (including underpayments on medical claims regulated by Texas law)
pursuant to Texas statutes, including Chapter 38 of the Texas Civil Practice and Remedies Code
and the Texas Prompt Pay Act. Aetna, however, is precluded from recovering attorney’s fees
against Singleton for breach of contract under the version of Chapter 38 applicable to the parties’
arbitration because Singleton is a Professional Association. See Ex. M, Singleton Mot. for Summ.
Disposition on Aetna’s Claim for Attorneys’ Fees Under Tex. Civ. Prac. & Rem. Code § 38.001.
Multiple courts have recognized that attorneys’ fees must be determined before a claim can be
final. In re Chevron US.A., Inc., 419 S.W.3d 341, 350 (Tex. App.—EIl Paso 2010, no pet.); Kerr-
McGee, 924 F.2d at 471. This is an additional reason why the Interim Order has not finally and
separately disposed of Aetna’s breach of contract claim.

Third, Singleton has pleaded that it is entitled to “an equitable set-off against any such
damages equal to the amounts due pursuant to the Claims in Singleton’s Arbitration Demand.” See
Section II.B., supra, and Ex. C, Singleton’s Denial and Affirmative Defenses, at p. 2, § 11. The
Arbitrator has reserved for Phase Four issues residual issues, including set-offs. This is an
additional reason why the Interim Order is not a final disposition of claims.

b. Bifurcating And Phasing In The Arbitration Does Not Support The
Separate And Independent Claim Exception

The arbitration phases here reflect that the parties bifurcated the arbitration into phases for
efficiency, not finality, unlike the cases on which Aetna relies where courts affirmed interim orders
as final awards pursuant to the separate-and-independent-claim exception. See Appl. § 45 (citing
Hart Surgical, 244 F.3d at 235).

In Halliburton, the court considered instances where parties have agreed “to bifurcate
liability issues and damages issues” so that “the arbitrator’s decision on liability was final and
could be confirmed.” 553 F. Supp. 2d at 776. The court cited decisions examining the parties’
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willingness to submit to bifurcation, as well as the intent of the arbitrator and the parties with
respect to the effect of the supposedly final decision. Id. (citing Andrea Doreen, Ltd. v. Bldg.
Material Local Union 282, 250 F. Supp. 2d 107 (E.D.N.Y. 2003)). Applying these principles, the
Halliburton court found that because the parties had not willingly submitted to bifurcation and the
arbitrators’ order on bifurcation did not “purport to characterize the finality of the initial phase
award,” the award was not final. /d. at 777 (also relying on the arbitrators’ recognition that the
evidence necessary to decide the parties’ claims and the “specific questions relevant to both phases
overlapped”).

The two chief cases that Aetna cites where courts affirmed interim orders as final awards
due to the separate and independent claim exception — Chevron and Zeiler — are cases where the
parties proactively agreed to structure their arbitration to consider separate claims sequentially and
thus agreed to finality of the related orders. Moreover, neither case involves confirmation of an
interim order addressing or providing for damages.

In Chevron, the arbitration sequentially addressed disputes related to mineral rights, with
the parties expressly requesting that the arbitrators “render a partial decision” as it related to just
those properties. 419 S.W.3d at 350. The court held that under those “unique circumstances,” the
arbitrators’ orders were “not dependent on the resolution of or related to the remaining claims,”
such as the claims for attorneys’ fees or costs, and that the orders were therefore final. /d. at 351;
cf. Kerr-McGee, 924 F.2d at 471 (claim not finally resolved where issues of attorneys’ fees and
costs remained). Important to the Chevron court’s determination of finality was that each of the
phases of the arbitration could themselves have been separate arbitrations. As explained above in
Section C, that is not the case here given the parties’ competing claims and interrelated dueling

affirmative defenses of set-off. Because Singleton’s Other Claims and the parties’ interest and
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attorneys’ fees claims, among other possible issues, remain outstanding, the net damages awarded
is subject to substantial change. Chevron is therefore not analogous.

Likewise, in Zeiler, the Second Circuit found that various orders to account for and divide
jointly owned assets in an arbitration involving “sorting out the details of a commercial
relationship” were subject to confirmation under the FAA. 500 F.3d 157, 168 (2d Cir. 2007). The
Court focused on the “unique character” of the arbitration, where “[a]s various disputes arose along
the way, the parties returned to the arbitration panel,” and the panel was “asked to preside over the
continuing process of sorting out the details of a commercial relationship, entering operative
decisions along the way.” Id. at 161-62, 170 (emphasis added). Thus, the orders “finally and
conclusively disposed of a separate and independent claim” even though they did not dispose of
all claims submitted to the arbitration. /d. at 169. The arbitration in Zeiler was “not a ‘regular’
arbitration, in which the arbitrators would hear all the evidence and eventually reach a conclusive
resolution of the entire case.” 1d.

Unlike in Chevron or Zeiler, the arbitration underlying the Interim Order is a “regular”
arbitration whereby the parties seek a conclusive resolution of the entire case at the conclusion of
all phases. See Sec. C, supra. The fact that the parties agreed to address elements of their
substantive claims across different phases for efficiency does not change this analysis. Rather, it
reflects the parties’ interests in trying to achieve the benefits of arbitration. Those efficiencies will
be lost if Aetna is allowed to pursue confirmation of interim orders before comprehensive relief
has been awarded at the conclusion of all phases.

3. Policy Considerations Also Caution Against Confirmation
Aetna’s attempt to confirm the Interim Order is antithetical to the “national policy favoring

arbitration with just the limited review needed to maintain arbitration’s essential virtue of resolving
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disputes straightaway.” Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588 (2008). Courts
would be plagued by tactical and harassing premature efforts to confirm awards for amounts that
might be set off by later adjudications if courts were to confirm every interim order in cases where
parties had competing claims and counterclaims still awaiting resolution. None of the cases cited
by Aetna involve cross-claims where both parties sought damages and asserted set off'® as an
affirmative defense. In such circumstances, the parties’ claims are only final once all claims that
have been submitted to the arbitration have been adjudicated. Otherwise, the efficiencies of
arbitration will be undercut. Thus, policy dictates that this Court not prematurely intercede. See
Hall Steel Co. v. Metalloyd Ltd., 492 F. Supp. 2d 715, 720-21 (E.D. Mich. 2007)(declining to
confirm an interim order under separate-and-independent-claim exception where “the arbitrator's
interim award of monetary relief in this case may readily be addressed along with his disposition
of the parties’ dispute on the merits, without any need for immediate judicial recourse in order to
preserve the status quo while the arbitration proceedings are ongoing” because the party denied
confirmation of an interim order “does not face any sort of irreparable harm through delayed
confirmation, but instead is protected by the accrual of interest as ordered by the arbitrator.”).

V. CONCLUSION

The Court should dismiss the Application under Rule 12(b)(7) for failure to name Aetna
Health, a Texas corporation and an indispensable party that destroys diversity jurisdiction.

Alternatively, the Court should dismiss the Application because the Interim Order \ is not
ripe for confirmation. Here, the parties have proceeded for three years in arbitration. Aetna will

not be harmed by waiting to confirm a final award at the conclusion of all phases, as would

19 See Lone Starr Multi-Theatres, Ltd. v. Max Ints., Ltd., 365 S.W.3d 688, 704 (Tex. App.—
Houston [1st Dist.] 2011, no pet.) (“The right to an offset is an affirmative defense...”).
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normally be the case in any arbitration proceeding. By contrast, Singleton will be severely

prejudiced by a premature confirmation of this non-award.

Dated: September 12, 2024 Respectfully submitted,
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I hereby certify that a copy of the above and foregoing has been served by the Court’s
CM/ECEF system to all counsel of record in accordance with the Federal Rules of Civil Procedure.
Executed in Houston, Texas, this 12th day of September, 2024.
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AMERICAN ARBITRATION ASSOCIATION

SINGLETON ASSOCIATES, PA
Vs CASE NO. 01-21-0004-0763
AETNA US HEALTHCARE, INC et al

YSs

e D0 dfin WOm SO WO WOm LD GON

RADIOLOGY PARTNERS, INC. et af

INTERIM (PHASE ONE) ORDER

An in-person Phase One hearing commenced on January 9, 2023 and ended on January
28, 2023.! Thereafter, the parties filed post-hearing briefs on an agreed schedule.” Additional
briefing was requested and received in April 2023, Having considered the prior orders entered in
this matter, the testimony, the documents admitted in evidence,® the arguments of counsel, the
elements of the causes of actions ard defenses, and the briefing, this order is issued.

I PARTIES

Radiology Partners, Inc. (‘RPI”) was founded in 2012 by several people, including [JJjj
]

Singleton Associates, PA. (“SAPA”) is a Texas entity that signed a Physician Group
Agreement with Aetna U.S. Healthcare and its affiliates in 2002. ||| | | j )0 N. M. D
purchased SAPA in 2014,

Radiology Partners Management LLC (“RPM") is owned [[||]IF TGN

' Representatives of the parties and counsel for all parties appeared in person or remoiely as reflected in the Hearing
Transcript.

2 The post-hearing briefs filed in February and March 2023 will be referred (o as follows: Aema’s Initial Post-
Hearing Brief (Aetna’s Brief), SAPA’s Initial Post-Hearing Brief (SAPA’s Bricl), Aema's Response to SAPA’'s
Brief (Aema’s Respanse), end SAPA’s Reply to Aema’s Brief (SAPA’s Reply).

3 The documents admitted in evidence are reflectad in the Hearing Transcript and the Order Relating to Exhibits and
Evidence (2-3-23}.

* “Radiclogy Partners Management” was frequently transcribed as “Radioloﬁ Partmers manaiem ent.”
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Radiology Partners Matrix, PLLC (“Matrix™), an Oklahoma PLCC, is a professional
medical practice that provides the professional component of remote teleradiology services
through its licensed physician employees or independent contractors. Its sole member is -
. M.D. Matrix provided radiologists to staff some of the hospitals covered under SAPA
contracts.’

In this order, Singleton will be referred to as “SAPA.” RPI, RPM, and Matrix will be
refered o as “RP.” For convenience, SAPA and RP collectively will be called “SAPA/RP*” or
“RP/SAPA.”

Aetna U.S. Healthcare, Inc. and its affiliates were the signatories to the SAPA
Physician Group Agreement. The Respondents who answered and filed a counterclaim against
SAPA were Aetna Lile Insvrance Company and Aetna Health, Inc. Those entities
subscquently filed a First Amended Counterclaim and Third-Party Complaint and Demand in
Arbitration against SAPA and the three RP entities. All Aetna entities will be called “Aetna.”

1. OVERVIEW OF THE FACTS

SAPA and Aetna executed 2 Physician Group Agreement in 2002, this Agreement will be
referred to as the Agreement or Stipulated Agreement (“SA”). The Agreement’s initial term was
three years; the Agreement automatically renewed for one-year unless written notice of non-
renewal was given at least 180 days before the end of the then current term. (SA § 7.1). The
Agreement was amended several times. The reimbursement rates changed over time ﬁ'om-
of billed charges when the Agreement was signed to - of billed charges by 2019. Under the
Agrecment, SAPA was to provide Covered Services fo Aetna’s Members “through Participating
Group Providers” and was to submit claims for Covered Services rendered to Members by
“Participating Group Providers.” (SA §§ 1.1, 3.4). Aetna was to process and pay claims
submitted by SAPA for Covered Services provided by Participating Group Providers to
Members of health plans that Aelna insured or administered. (SA § 3.13.

In 2002, SAPA radiologists provided radiology services to patients at two Houston
hospitals: St. Luke’s Episcopal Hospital, located on Bertner, and Texas Children’s Hospital,
located on Fannin. SAPA stopped providing services at Texas Children’s at some point.

6

TSAPA, failed to prove by a preponderance of the evidence any cause of action against Matrix, which will likely be
dismissed.
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B ocquired SAPA, SAPA started obtaining exclusive Professional
Semces Agreements with many hospitals across Texas. It did so by contracting directly with the

hospitals or by obtaining an assignment of the contracts from the radiology practices that held
them. When SAPA obtained an assignment, it obtained an assignment of the entire agreement.

N /.c1 SA.P A obtained an assigament of the

agrecment between a hospital and a group, it typically executed a new contract in its own name
with the hospital shortly ther¢after,

When SAPA had exclusive contracts with hospitals, SAPA staffed these hospitals in a
variety of ways including by using (1) individual physician providers who were employees or
independent contractors of SAPA, (2) radiologisis provided pursuant to Professional Service
Agreements (independent contractor arrangements) that SAPA had with radiology groups or
other entities, and (3) locum tenens physicians, typically retained through a company.,

SAPA submitted claims to Aetna for services provided at hospitals it staffed, using the
electronic format that provided the HCFA 1500 information required by the Agrecment. -
[ 1he claims submission included the name, location, and NPI number of the hospital where
the services were provided and the identity of the physician who provided the services and that
physician’s NPI number. When SAPA had a Professional Service Agreement with a hospital,®
whether by direct contract or by assignment, and staffed the hospital as described in the
preceding paragraph, the claims information named SAPA as the billing provider and provided
SAPA’s billing address, Taxpayer [dentification Number, and NPI number. SAPA followed the
same practice when billing all other Payors.

The claims information demonstrates that SAPA submitted claims to Aetna for services
provided by radiologists at hospitals across Texas. SAPA billed Aetna for those services for
many years, and Aetna paid those claims in the nommal course of business until mid-2020.

Meanwhile, in late 2018 or 2019, _ purchased the majority interest in -
SAPA then obtained exclusive agreements to provide services to two hospilal systems ||
I cviously held those agreements but assigned
them to SAPA. The two hospital systems consented to the assignments effective September
2019. Later, SAPA and the hospital systems signed exclusive agreements, which became the
govermning documents. CX-819 and CX-820.

¢ The term “hospital” or “facility” may be used interchangeably.
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Somewhat contemporaneousty with _ acquisition of - SAPA entered into
a Professional Services Agreement with [ CX-968. Under the terms of this independent
contractor agreement, effective September 1, 2019, SAPA engaged-, ant- agreed to be
engaged, “to make available one or more Radiologists to provide Services as reasonably

requested by SAPA for SAPA’s customers.” Id. at §1.1. The custotners listed in the agreement

Beginning in May 2019, SAPA- began adding or attempting to add -physicians
to the Agreement. CX-8. Many of these physicians were -physicians with their “primary

service street” and “primary service town” designated as ||| | GGG

By September 4, 2019, Aema learned, througHjjjjjjjj that ] would be billing under
the SAPA TIN for services provided at |||l Aectn2 Network Management for Houston
and - discussed this matter internally. They decided that they would not add -
physicians to the SAPA Agreement because they believed that the Agreement was limited to the
Houston Market® Aetna did not add the ] physicians to the Agreement. From a
preponderance of the evidence, Aetna did not tell SAPA, at that tume, that Agreement was
limited to the Houston Market, that SAPA/RP could not add- physicians to the Agreement,
or that Aetna had not added the physicians to the Agreement. Based upon the preponderance of
the evidence, SAPA was not told that the Agreement was limited to the Houston Market until
sometime in 2020.'¢

As previously discussed, SAPA had contracts to provide radiology services at cel'tair.
I ospitals pursuant fo its exclusive agreements with their hospital systems
(originally obtained by assignments ﬁom- that were approved by hospitals). SAPA fulfilled
its obligations to provide radiologists to these hospitals primarily, if not exclusively, by using
radiologists who were employed by or contracted with-. - provided these physicians to
SAPA pursuant to [JJProfessional Services Agreement with SAPA.

In 2019 and the first half of 2020, it was business as usual for the parties. SAPA did not
know that Aetna had not added the - physicians to the Agreement. SAPA provided
radiology services at the ||| c:2cilities using Subcontracted Providers provided
to SAPA by - SAPA submitted claims for those radiology services under the SAPA TIN.
The claims disclosed the names, addresses, and NPI numbers for the facilities where those
services were being provided and the names of the physicians and NPI numbers for the
physicians who were providing those services. Aeta paid those bills under the Agreement’s
o billed charges reimbursement rate pursuant to its claims adjudication process, which

¢ At times, Acma seemed to argue that the Agreement was limited to 8t. Luke’s, Texas Children’s, and Memorial
Hermann facilities in Houston, but at other times, it used the term Houston Market. For convenience, the ferm
Houston Market will be used.

10 A June 10, 2020 email from Aetna to SAPA states that Aetna did not have a contract in the- Market. CX-
&S,
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made payments based only on the Group’s TIN.!! SAPA took payment of claims by Aetna as
confirmation that the physicians and service locations were acceptable to Aetna.

Things changed in 2020. Aetna employec ||| dccided to review Physician
Group Agreements for hospital-based radiologists in Houston. A number of those agreements
(including SAPA’s) were percentage of billed charpes agreements, which were no longer
acceptable to Aetna. By early 2020, Aetna had decided to renegotiate those agreements as it felt
that the percentage of billed charges agreements placed Aetna at a competitive disadvantage with
other payors,

In mid-2020, Actna Nectwork personnel learned that the amount it was spending for
radiology services 111- had increased substantially. Upon investigation, Aema’s network
personnel leamned that the explanation for the increase was that SAPA’s claims for services
provided at ||| - bcins paid at SAPA’s ] of billed charges
reimbursement rate, rather than the lower rate in- agreement with Aetna, That occurred
because Aetna’s claims adjudication system paid based on the TIN provided on the claim. This
was a surprise to Aetna personnel who apparently thought that, when Austin physicians were not
added to the Agreement, the services they provided would not be reimbursed at the Apreement’s
reimbursement rate.

As aresult of this discovery, Aetna intensified its efforts to renegotiate the SAPA-Aetna
Agreement and began to seek information from SAPA/RP to use to recoup money previously
paid to SAPA.

By letter dated August 14, 2020, Acina sent notice, pursuant to Section 8.1 of the
Agreement, that it was that it was changing the Agreement’s reimbursement rate from [JJJJj of
bilted charges to- of Then Current Houston, TX RBRVS Fee Based Schedule-Technical
Rate” for certain CPT4 Codes and 100% of Aetna Market Fee Schedule for all other services,

effective November 12, 2020. A-254. Later, the effective date of the change was moved to
December 22, 2020. A-257.

and met remotely. These discussions were not productive. On October 13, 2020, [N

! As slated in Aetna’s discovery responses: “lhe claim system pays under the Tax Identification Number reported on
a claim when the billing address, Pay To address, or the service address, which is distinct from the facility address,
match, depending on the demographic information on the claim.” Tr. 7: 2428. See aIs_Tr. 9: 3205-06
(“our systems were defaulting based on solely on the Tax ID number being in-network and the billing address being
whatever, _ For caonvenience, instead of saying that Aetna paid based on the Tax ID number and
billing address. this order may say that Aema paid based solely on the SAPA TIN with the understanding that
includes the billing, “pay t0,” or service address.
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notified Aetna that it was terminating the Aema-SAPA Physician Group Agreement effective
February 10, 2021, Meanwhile, the parties continued discuss a new contract without any success.

By the time the dust setfled: (1) Aetna had exercised its right to unilaterally reduce the
Apreement’s reimbursement rate, effective December 22, 2020 as previously discussed;'? (2)
SAPA had terminated the Agreement effective February 10, 2021 as previously discussed, (3)
Aetna decided to pay the Agreement’s ] of billed charges rate for between [N
physicians that it was willing to accept as being in the Houston Market through the termination
date,'* (4) Aetna changed its systems to begin paying a different reimbursement ratc for
physicians outside the Houston Market, and (5) Aetna began recoupments efforts and then
paused them.

The parties were unsuccessful in resolving their billing dispute and did not negotiate a
new agreement. Since the Agreement terminated in early 2021, SAPA has been out-of-network
with Aetna but continues to provide services to Aetna insureds at out-of-network rates unless the
parties negotiate a different rate on a case-by-case basis.

III. ARBITRATION DEMAND, COUNTERCLAIM, AND THIRD-PARTY CLAIM

Arbitration Demand

SAPA invoked the arbitration provision of the Agreement and filed an arbitration demand
against Aetna, seeking, among other things, to recover damages for all the incorrect non-
payments, underpayments, and recoupments that Aetna caused.'® (Demand §16). SAPA alleged
that Aetna breached the tenms of the Agreement and violated the Texas Prompt Pay Act. The
dollar amount of SAPA’s claim was “in excess of ten million dollars.”

Aetna’s First Amended Counterclaim and Third-Party Complaint

Aetna answered the demand, brought a counterclaim against SAPA, and stated that the
amount of Actna’s counterclaim was more than $20 million. Subsequently, Aetna brought an
amended counterclaim against SAPA and a third-party demand against the RP entities on its own
behalf as the provider of fully-insured health plans and as claims administrator for self-funded,
employer-established health plans. Aetna alleged causes of action for breach of contract, tortious
interference, fraud, fraudulent inducement, negligent misrepresentation, money had and received

2 In December 2020, Aetna decided to cancel the rate reduction and allow SAPA to remain under Lhe existing [JJj
billed charged reimbursement rate for services provided by physicians in the Houston Market. Tr. 8:3109.

¥ Two points of uncertainty may need o be addressed in Phase Two. First, the number of physicians Uxt Aena
determined were in the Houston Market. At one point, the number was discussed and, at another, a - number
was discussed. Second, while Aetna intended use the POC reimbursement rate for Houston Market physicisms
until the contract terminated, it is not clear whether that happened. A-108, pp. AO11429 and AO11431.

14 SAPA alleged that Aetna identified more than $29 million in allegedly incorrect paymenis to SAPA and that
SAPA had, at that time, identified close to $500,000 in improper recoupments. {Demand Y 5, 11).




CaseQGaz4-dv2d1848 10 L DocumentuMént Rited onRRA D22 512X SPafade bl 50 £FagelD
688

(in the alternative), unjust enrichment (in the alternative), and alter ego.'®> Aetna later stated that
the amount of its counterclaim/third party demands was eighty-three million dollars.'®

IV.  SIGNIFICANT PRE-HEARING RULINGS

Order on Jurisdictional Issues (4/4/22)

The parties® respective motions/objections on jurisdictional claims were denied. In its
post-hearing briefs, Aetna reurged its motion/objection; the reurged motion/objection to
jurisdiction is denied.

Order on Motion to Stay, Bifurcate, and Phase (4/5/22)

Certain issues were bifurcated. Bifurcated issues included the following: (1) SAPA’s
“other claims™ as set forth in paragraphs 43 to 48 of its Demand, (2) damages claims, and (3)
Aetna’s Alter Ego claim.

SAPA’s “other claims” were claims other than those related to the claim that the
Agreement was limited to the Houston Market.” (Demand, q 43). As the case developed, the
parties addressed the Subcontracted Provider issue in their motions for summary judgment, their
evidence, and their post-hearing briefs. The Subcontracted Provider issue is addressed in this
Phase One order.

Order on Selection of Sample Bills and Production of Documents Related to those
Sample Bills (4-8-22)

In addition to the discovery permitted under the scheduling order, additional discovery
was permifted pursuant to this order, which included discovery pertaining to certain Sample
Bills.

Order on Singleton’s Motion for Partial Summary Disposition on the Houston
Argument and Aetna’s Cross-Motion (9-13-22)

The summary judgment order stated that the Agreement does not contain a geographic
restriction that limits the facilities where SAPA provides services to those located in Houston or
the Houston Metro area.

15 In its post-hearing briefs, Aetna used the term “fraudulent nondisclosure” rather than *“fraudulent inducement” and
argued “Had and Received,” but did not separately argue “Unjust Enrichment.”

16 Aetna states that the $83 million is based on the total amount paid by Aetna on the disputed claims. Aetna has
acknowledged that it owes something on the claims but alleges that it is unable to catculate the correct amount
without more information.
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Order on Singleton’s Motion for Summary Disposition on Subeontracted Provider
Issue and Aetna’s Cross-Motion (9-13-22)

The summary judgment order stated that the Agreement does not authorize the use of
subcontractors except as provided in Section 2.2 of the Agreement and Section F (more precisely
Section I(F)) of the Specialist Physician Participation Criteria Schedule (“SPPCS™). (SA, p. 24).

Order on Issues to be Tried in Phase One (12/21/22)

Since damages, certain “Other Claims,” and “Alter Ego” will be addressed in Phase Two,
the causes of action to be tried in Phase One are;

a. The causes of actions raised in SAPA’s Demand other than SAPA’s Other
Claims and Aetna’s defenses to those causes of action. However, as noted
previously, the Subcontracted Provider issue was tried by the parties and will
be addressed in this order.

b. The causes of action raised in Aetna’s First Amended Counterclaim and
Third-Party Complaint and Demand in Arbitration, except for Aetna’s Alter
Ego Claims, and any defenses thereto.

V. AETNA’S BREACH OF CONTRACT CLAIM

SAPA and Aetna sued each other for breach of the 2002 Physician Group Agreement.
SAPA’s Phase One breach of contract claims relate to Aetna changing its systems in the summer
or fall of 2020 to begin paying less than the Agreement’- of billed charges reimbursement
rate for physicians located outside of Houston and for related recoupments that Aetna made.!’
Aetna alleges that SAPA breached the Agreement by billing under SAPA’s TIN for services
provided outside the Houston Market, by its use of Subcontracted Providers, and in various other
respects. SAPA contends that the Agreement covered all SAPA physicians (employed and
contracted) and all locations (statewide) and that Aetna breached the Agreement to the extent it
did not pay the Agreement’s reimbursement rates for all physicians and locations and to the
extent that it recouped any payments previously made.

" SAPA argues it was Aetna who chose to apply the Agreement to all locations and physicians, noting that SAPA’s
bills did not state whether the bills were in or out of nerwork and did not identify a specific Aetna agreement
applicable to the bills. (SAPA’s Reply, pp. 3-6).
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All SAPA’s breach of contract allegations against Actna overlap with some of Actna’s
breach of contract allegations. Accordingly, SAPA’s breach of contract claims will be addressed
as part of or following the discussion of Aetna’s breach of contract ¢claims and SAPA’s defenses.

A, Breaches Alleged by Aetna

Aetna alleges that SAPA breached the Agreement in the following respects: (1) by billing
for physicians who were not Group Providers; (2) by billing for physicians and locations not
approved by Aetna; (3) by failing to provide the notice required under Section 1.4, (4) by failing
to provide the nctice required under Section [.5; and (5) by refusing to return overpayments as
required by Section 3.1.

1. Billing for Services of Physicians who were not Group Providers

The parties contracted for “Participating Group Providers™ to provide Covered Services
to Aetna’s Members. (SA § 1.1). SAPA agreed to “submit claims to [Aetna] for Covered Services
rendered to Members by Participating Group Providers.” (SA § 3.4). Aetna agreed to pay, or
when it was not the applicable Payor to notify each Payor to pay, Group for Covered Services
rendered to Members by Participating Group Providers. (SA § 3.1).

SAPA submitied claims for SAPA employees and Subcontracted Providers.'® SAPA’s
employees were Participating Group Providers ("PGPs”). (SA §§ 12.8, 12.10). A key issue is
whether Subcontracted Providers were PGPs.

a. Definition of PGP

The Agreement was

¥ Tn this Interim Order, the term “Subconiracted Providers” incledes Subcontracted Providers and subcontractors.

o
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licensed physicians in your Group (“Participating Group Providers”™) will fumish Covered
Services to Members . . .”

SAPA argues that Subcontracted Providers are PGPs.!” SAPA essentially argues that
there are two definitions of Participating Group Providers {one in the letter on page 2 of the
Agreement and one in the Definitions section of the Agreement) and that the first definition
governs.Z® (SAPA’s Brief, pp. 9-13).

While the letter is part of the Agreement, there are not two definitions of Participating
Group Provider; the term is defined once and that is in the Definitions section of the Agreement.
(SA §12.10). The Agreement unambiguously provides that Group Providers and Participating
Group Providers must be employces, shareholders, and partners of the Group. (SA §§ 12.8,
12.10). The parenthetical (“Participating Group Provider”) on page two does not define the term
“Participating Group Provider” as “all licensed physicians in your Group,” although that phrase
is consistent with the definition of PGP. Rather, the parenthetical, “Participating Group
Provider,” on page 2 emphasizes the requirement that the licensed physicians in the group be
Participating Group Providers as defined in the Section 12.10 of Agreement. That conclusion is
supported by the other provisions of the Agreement, which require preapproval of Subcontracted
Providers and require that the language in Exhibit A be included in any agreements that SAPA
has with Subcontracted Providers. Evanstor Ins. Co. v. Atofina Petrochemicals, Inc. 256 S.W.3d
660 (Tex. 2008), cited by SAPA, is distinguishable as that case involves the construction of
exceptions and limitations on an insurance policy and, in those cases, special construction
principles requirc such provisions to be strictly construed against the insurer and in favor of the
insured. /d. at 668. Gonzalez v. Mission American Ins. Co., 795 S.W.2d 734, 737 (Tex. 1990) is
inapplicable as this Agreement is unambiguous.

Additionally, even if the definition of PGP was the “licensed physicians in your Group,”
SAPA’s Subcontracted Providers would not be PGPs as they are not physicians in SAPA’s Group.
Rather, they are SAPA’s independent contractors, who received 1099s from SAPA, or were
employees or contractors of other Groups or entities, who paid them and issued W-2s or 1099s to
them.?' Subcontracted Providers were not in SAPA’s Group, regardless of whether the
“definition” on page 2 or the definition in Section 12 is used.

Subcontracted Providers were not PGPs.

0 SAPA does not appear to have made this claim in the summary judgment filings on the Subcontracted Provider
issue.

2! Sometimes a physician might be an employee, and, at other limes, the same physician might be a Subcontracted
Provider.

10
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b. Subcontracted Providers

The summary judgment order provided that the Agreement does not authorize the use of
Subcontracted Providers except as provided in Section 2.2 of the Physician Group Agreement
and Section F of the Specialist Physician Participation Criteria Schedule (“SPPCS™). SAPA
contends that Section F (more specifically Section I(F)) is inapplicable because this case does not
involve the use of specialists retained by individual physicians; rather it involves the use of
specialists retained by a Group, Additionally, SAPA challenges the summary judgment order
with respect to the finding that Section 2.2 requires preapproval, citing the testimoeny of]|

[ ]

-Whiic the partics have different interpretations of that testimony, - clearly
testified that “subcontractors had to be approved.” Tr. 12:4270. Further, [ testimony
does not change the meaning of the unambiguous language of the Apreement: “Regarding the
use of subcontractors, other than locum tenens, Group must obtain the approval of the Company

prior to utilizing any subcontractors to provide Covered Services to Members.” (SA, § 2.2). See
also Summary Judgment Order on the subcontracted provider issue.

Pre-approval of Subcontracted Providers by Section 2.2 and by Section I{F) (when
applicable) was required. SAPA’s participation in the enrollment proccss by adding physicians
did not satisfy the pre-approval requirement of the Agreement because SAPA did not inform
Aetna that any of its providers were Subcontracted Providers or obtained pre-approval to use
them. SAPA argues that “the industry standard process for communicating acceptance or
approval in the managed care industry is for a health plan to pay or deny a physician’s initial bills
involving that Physician.” (SAPA’s Brief, pp. 4445). Even if it is, after-the-fact approval of a
physician by payment of a ciaim is not the pre-approval required by the Agreemeni, which is
approval “prior to utilizing any subcontractor to provide Services to Members.”

The preponderance of the evidence establishes that SAPA did not notify Actna that it was
using Subcontracted Providers or request pre-approval, and Aetna did not pre-approve the use of
SAPA Subcontracted Providers.

SAPA contends that it substantially performed “its most material obligation under the
Agreement of providing quality professional radiology services to Aetna’s Members.” (SAPA’s
Brief, p. 35}). “The doctrine of substantial compliance excuses contractual deviations or
deficiencies which do not severely impair the purpose underlving the purposes of the
contractual provision.” Burtch v. Burtch, 972 S W.2d 382, 389 (Tex. App.—Austin 1998, no
pet.).

While the provision of quality radiology services is no doubt important, other

11
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considerations were equally, if not more, important to Aetna. These considerations included
Network Management and reimbursement rates. Aetna wanted to know who was in its
network, including whether Subcontracted Providers were rendering services to Members, so
that it could manage its network and reimbursement rates and thereby be competitive in the
marketplace. The CFOs and HR personnel who negotiated with Aetna did not have “quality” on
their contract negotiation spreadsheets; their decisions “economically-driven” based on rates
and network match. Tr. 12:4109.

SAPA also contends substantial performance is “substantiated by Aetna’s behavior
during the Agreement, including that Aetna did not treat any deficiency in Singleton’s
performance as material.” (SAPA’s Brief, p. 35). But the preponderance of the evidence
established that Aetna did not know that SAPA was using Subcontracted Providers. Thus,
Aetna’s behavior does not establish that the breach was immaterial.

SAPA also argues that any breach of the requirement to obtain preapproval was
immaterial because Aetna did not care whether care was provided by Subcontracted Providers
or employees.?? “In determining the materiality of a breach, courts will consider, among other
things, the extent to which the nonbreaching party will be deprived of the benefit that it could
have reasonably anticipated from full performance.” Hernandez v. Gulf Group Lloyds, 875
S.W. 2d 691, 693 (Tex. 1994). “The less the non-breaching party is deprived of the expected
benefit, the less material the breach.” /4.

In support of its position that Aetna did not care whether Subcontracted Providers were
used, SAPA points out that Aetna never asked whether its providers were employees,
shareholders, partners, or Subcontracted Providers. Nevertheless, the preponderance of the
evidence established that the breach of the provision requiring SAPA to obtain preapproval for
the use of Subcontracted Providers was material. It was part of Aetna’s network management,
including its efforts to have reimbursement rates that allowed it to be competitive in the
marketplace. If SAPA had requested preapproval of Subcontracted Providers, many of whoin
were providing services outside the Houston Market, Aetna Network would have leamed that
(1) SAPA was using the services of Subcontracted Providers, who were current or former
members of groups that had lower reimbursement rates, but was billing those radiologists at
Agreement’s higher reimbursement rate, and (2) SAPA was billing under its TIN for services
provided outside of the Houston Market, which Aetna believed was prohibited under the
Agrcement, and was being paid at rates above the market rate in those markets. Based upon the
preponderance of the evidence, upon learning this information, Aetna would have attempted to
renegotiate its Agreement with SAPA to have separate Agreements for cach market at

2 Many of the provisions were put in place as a result of an Agreement between Aetna and the Texas Attorney
General. (SA p.1). In bold italicized print, the Apreement required that any Group or Participating Providers who
contract with any Subcontracted Provider must agree to comply and ensure that all Subcontracted Providers comply
with Exhibit A. (SA § 1.3). Exhibit A (also in italics and bold print) provides the language that SAPA was required
to use in its Subcontracted Provider Agreements. (SA, pp. 20-21).

12
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competitive rates in each market and, if negotiations were unsuccessful, Aetna would have
termmated the Agreement.

Based upon the contract and the preponderance of the evidence, SAPA breached the
Agreement with respect 1o its use of Subcontracted Providers without preapproval from Aetna.

¢. Section 11.7

Aetna contends that SAPA violated Section 11.7 of the Agreement, which provides that
the Agreement shall not be assigned, subcontracted, delegated, or transferred by Group. (Actna’s
Brief, p. 10). SAPA observes that the focus of the provision was “entity-level transactions, not

subcontracting for doctors,” citing the testimony of [ lf who testified that Section 11.7
refers to “major events such as assignment, delepation, or transfer of the Agreement in toto to

another entity.” Tr. 12:4288-4289. Based upon the language of the Agreement and a
preponderance of the evidence, SAPA did not assign, delegate, or transfer this Agreement in toto
(or otherwise) to another entity in violation of Section 11.7.

d. Section 2.1

Actna alleges that SAPA used other provider groups to perform its services in violation of
section 301.006(a) of the Texas Business Organizations Code and thereby violated Section 2.1 of
the Agreement. (Aetna’s Brief, pp. 12-13). Section 2.1 siates: “Group represents and warrants
that . . . it and Participating Group Providers shall comply with all applicable laws and
regulations related to this Agreement, including, but not limited to, laws related to fraud, abuse,
discimination, disabilities, confidentiality, self-referral, false claims and prohibitions of
kickbacks . . .”

Section 301.006 provides that “[a] professional association . . . may provide a
professional service in this state only through owners, managerial officials, employees, or agents,
each of whom (1) 1s a professional individual; and (2) 1s licensed in this state to provide the same
professional service provided by the entity.” TEX. BUS. ORGS. CODE § 301.006(a)(1). Aetna’s
contention is that “in most mstances where SAPA alleged the use of ‘Subcontracted Providers’ it
contracted with another provider group and not a “professional individual.”” (Aema’s Brief, p.
12). The parties engage in a lot of back and forth about whether or not the physicians are agents
of the group or independent contractors. Based on the parties’ briefing, there is no case law that
addresses this issue.

Aetma’s complaint is a highly technical complaint. From a prepondcrance of the evidence,
the services were provided by appropriately licensed and credentialed personnel; Aetna’s -
I cocrt stated that quality of care was not an issue.

In this case, SAPA negotiated contracts with groups and entities that provided radiologists
to SAPA for its use in staffing hospitals that SAPA had under comract. For example, SAPA
engaged [Jj and [ acreed to be engaged by SAPA, “to make available one or more

13
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Radiologists to provide services as reasonably requested by SAPA for SAPA’s customers.” CX-
968. i} was not performing the services; rather ] was providing radiologists to SAPA to
perform services.

Even if SAPA violated section 301.006 when it confracted with a physician group to
provide radiclogists, which is far from certain, the cases cited by Aetna to show that it has an
actionable cause of action for the alleged statutory violation are not on point. In both of those
cases, the plaintiffs suffered actual damage from the violations. See Berpard v. L.S.S. Corp, 532
S.W.3d 409 (Tex. Civ. App.—Austin 1976, writ ref’d n.r.e.) (damages to personal guarantors
caused by a violation of the law leading to foreclosure of the landlord’s property); Thornton v.
Arlington Indep. School Dist, 332 8S.W.2d 395 (Tex. Civ. App.—Fort Worth 1960, writ ref*d
n.r.e.) (affirming award of delay damages caused by failure to obtain necessary permits which, in
turn, was caused by failure to comply with City requirements for licensing electricians). Unlike
Bernard and Thornton, Aetna sustained no damage caused by any failure to comply with section
301.006 of the Texas Business Organizations Code. There was no breach or actionahle breach of
Section 2.1.

To summarize, Subcontracted Providers were not PGPs under the Agrecment. SAPA was
required to obtain pre-approval for the use of Subcontracted Providers. Aetna proved by a
preponderance of the evidence that SAPA breached the Agreement to the extent that it added and
used Subcontracted Providers without obtaining pre-approval from Aetna. Aetna failed to prove
by a preponderance of the evidence that SAPA violated Sections 11.7 or 2.1 of the Agreement.

2. Billing for Physicians and Facilities that were not “approved”

Actna alleges that SAPA “billed for the services of hundreds of physicians that were not
‘approved’ by Aetna at hundreds of facilities that were not “approved’ by Aetna.” (Aetna’s Brief,
p. 14). The terms “approve,” “approved,” and “approval” are used several times in the
Agrecment. Relevant to this issue is the use of the term “approval™ in Sections 1.7 and 2.2. The
phrase “accepted” is used in the definition of Participating Group Provider, but the term
“approved” is not used. (SA § 12.10). Actna sometimes uses the phrase “approved and accepted”
or similar language; that phrase is not used as such in the Agreement.

a. Approved Facilities

Aetna originally contended that services were improperly provided at locations outside of
the Houston Market, but the summary judgment order establishes that there was no geographic
restriction.

Aetna contends that SAPA breached the Apreement by submitting claims for services

provided at facilities that were not approved by Aetna. The Summary Judgment order stated that
“Singleton may provide services at facilities approved in advance by Actna, which include
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Participating Hospitals. . .”?* Participating Hospitals include any hospital which has a current
valid contract to provide Covered Services to Members. [} ] Actn2’s contention that
SAPA breached the Agreement by providing services at Participating Hospitals is without merit.

Aetna also contends that SAPA breached the Agreement by submitting claims, under this
hospital-based physician agreement, for services provided at facilities that were not hospitals. It
is not necessary to decide that issue. If Aetna is correct, any such claims (as well as any claims
that services were provided at hospilals thai were nol Parlicipating Providers or were not
provided at approved facilifies) are barred by SAPA’s ratification, waiver, and quasi estoppel
defenses as discussed in greater delail later in this Tnierim Order.

b. Approved Physicians

Despite the summary judgment order that there was no geographic restriction n the
Apreement and the definitions in Sections 12.10 and 12.11, Aetna argues that physicians must be
accepted and approved by Aetna to be added to the Houston Market. Aetna cites -
- testimony. Aﬁer_ discussed Sections 12.8 and 12.10, she was asked why
Aema would have included those definitions in its SAPA contract and she replied: “It’s imporiant
for us to know who is covered under a contract. [t’s important for us to also accept and approve
who 15 added fo the contract.” Tr. 7.2504.

Section 12.10 of the Agreement provides that Participating Group Provider is a “Group
Provider who has been accepted as u Participating Provider by the Company.” (emphasis
added). A “Participating Provider is “[a]ny physician . . . or other individual or entity involved in
the delivery of health care or ancillary services who or which has a current valid contract to
provide Covered Services to Members.” (SA §12.11) {(cmphasis added).

The Agreement states that a Participating Group Provider is a Group Provider who has
been “accepted” as a Participating Provider, which means that the physician must have a current
valid contract to provide Covered Services to Members. This provision does not require that a
physician be “accepted” and/or “approved” for a specific contract such as the Aetma-SAPA
contract or a specific market to be accepted as a Participating Provider. Thus, under the
Agreement, 2 PGP is an employvee, sharcholder, or partner who has been accepted as a
Participating Provider by virtue of having a current valid contract with Aetna.

Aetna had an enrollment process for providers to use to enroll or add physicians or make
changes as required by Section 1.5 of the Agreement and Section I(B)(1) of the SPPCS. SAPA
used this process to add physicians to its Group. Aetna used it internally to approve adding a
physician to a particular contract in a specific market. For example, a Network Manager would

2 The summary judgment order referenced Participating Hospilals, rather {han other Participating Provider enlities,
because, at the time, there appeared to be no contention that S AP A billed for services provided at entities other than
hospitals.
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I N - (<stificd that
SAPA utilized its ||| ;) sicm o integrate its practices and

facilities. Tr. 3:983. As part of that process, SAPA/RP personnel enrolled physicians in Medicare
and Commercial Plans, including Aetna’s. - testified to her belief that most of the -
providers on the list of providers that SAPA provided Aetna in [l were enrolled. Tr.
3:1015. Her testimony that SAPA diligently enrolled physicians with health plans, including
Aetna’s, was consistent with considerable evidence that showed that SAPA was very attentive to
making sure that it performed all steps necessary to onboard physicians.

I icstimony was also supported by the evidence that Aetna identified between
I sAPA physicians in the Houston Market. Additionally, one of Aetna’s spreadsheets
(CX-8) contains the names of more than - physicians that SAPA attempted to enroll. This
alone accounts for over -physicians and does not include any of the other documented
requests or take into account that, for a time, Aetna told SAPA it was not necessary to load
physicians at all.

It is pot surpmising that very few enrollment documents were produced. Neither party
retained or expected each other to retain documentation of the specific requests, and it appears
that they did not do so. SAPA relied, in part, on payment of claims as evidence that physicians

were enrolied. Aetna’s || BB testified that one of ways that a provider could confirm
enrollment was Aetna’s payment of claims.

The preponderance of the evidence establishes that SAPA complied with Section 1.5 by
providing its initial list of physicians and then complied or substantially complied with the
requirement that SAPA provide Aetna with physician additions.?

5. Violating Section 3.1

Between Novemher 2020 and May 2021, i} on behalf of Aetna, sent letters to SAPA

demanding that SAPA return alleged overpayments, ||| || GG 11c stated

overpayment reason was “Claims were incorrectly submitted under the Singleton Associates,
P.A. Tax Identification Number.”

SAPA did not retum the alleged overpayments. Thus, Aetna contends that SAPA violated

Section 3.1 of the Agreement, which states: [

0 Aetna argues that “[e]vidence of the pariies’ course of performance in 1his case further supports the reasonable
intcrpretation that Acina hed to approve new physicians at new locations.” {Aetma’s BDrief, p. 17). Thatis not a
reasonable nterpretation of the parties® course of condnct. SAPA was adding physicians—it was not seeking to
have physicians approved to be added to a particular market or location. The Agreement did not contain any
geopraphic resirictions and, when SAPA added physiciang, it listed their hospital affiliations, which wag strong
evidence that they were practicing in locations outside of Hounston.
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But, even if or when the Agreement had contained a geographic restriction, a restriction
on the type of facility, or an approval requirement for facilities,’® Aetna ratified the Agreement
with respect to “all locations,” meaning that Aetna ratified as to all geographic locations and il
facility types, regardless of whether they were “approved” by Aetna.

SAPA’s enrollment information disclosed that its physicians practiced at hospitals
throughout the state. Further, SAPA submitted many claims (SAPA says hundreds of
thousands) each of which disclosed the name, address, and NPI for the facility where the
services were provided. Based on this information and its own databases, Aetna would have
known the location of the facility, the type of facility, and whether the facility was a
Participating Provider or othcrwise approved. Aetna paid SAPA’s claims even when the claims
disclosed, for example, that the services were being provided outside of the Houston Market.
Aetna Network Managers submitted at least one report to the Texas Department of Insurance
that showed that SAPA provided services at facilities throughout Texas at in network rates.

Aetna disregarded its enrollment information. More importantly, Aetna made a
conscious decision to set up its claims adjudication system to disregard service facility location
information that was provided in the claims and pay based solely on the billing provider’s TIN
and billing address.

SAPA proved by a preponderance of the evidence that Aetna ratified the Agreement as
to all locations, all types of facilities, and any approval requirement for facilities. Having
ratified the Agreement in this regard for many years, Aetna could not withdraw the ratification.

b. Subcontracted Providers

SAPA contends that Aetna ratified the Agreement’s application to all SAPA physicians
{including Subcontracted Providers) by paying SAPA’s bills under the Agreement’s rates.
{(SAPA’s Brief, p. 31). SAPA failed to prove by a preponderance of the evidence that Aetna
knew that it was using Subcontracted Providers. SAPA did not disclose to Aetna that it was
using Subcontracted Providers and did not obtain the necessary pre-approval. Aetna did not
ratify the Agreement as to Subcontracted Providers with full knowledge of the facts. SAPA
failed to prove by a preponderance of the evidence the elements of a ratification defense as to
Subcontracted Providers but did prove it as to “all locations.”

2. SAPA’s Waiver Defense

SAPA contends that Aetna waived any arguments about limting the Agreement to a
subset of SAPA’s locations and physicians. (SAPA’s Brief, p. 33). “Waiver occurs when a
party intentionally relinquishes a known right or engages in conduct inconsistent with claiming
that right.” Eagle Oil & Gas Co. v. Tro-X, L.P., 619 8.W.3d 699, 709 (Tex. 2021). While the

3 From a preponderance of the evidence, Aetna had no policy for adding a hospital 1o an agreement.
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with respect to “all locations.”
3. SAPA’s Quasi-Estoppel Defense

SAPA contends that Aetna is precluded from “rescinding its approvals under the
Agreement for the facilitics where Singleton provided services, or from rescinding its
acceptance of all of Singleton’s providers as PGPs under the Section 12.10.” (SAPA’s Brief, p.
32).

“Quasi-estoppel (estoppel by contract) is a term applied to certain legal bars, such as
ratification, election, acquiescence, or acceptance of benefits.” Fortrney 921 Lot Development
FPartners, I, L.P., v. Paul Taylor Homes, LTD, 349 S.W. 3d 258, 268 (Tex.—Dallas 2011, pet.
denied). “It is a long-standing doctrine applied to preclude contradictory positions: it precludes
a person from asserting, to another’s disadvantage, a right inconsistent with a position
previously taken.” Id. “[Tlhere can be no ratification or estoppel from acceptance of benefits
by a person who did not have knowledge of all the relevant facts.” Frazier v. Wynn, 472
S.W.2d 750, 753 (Tex. 1971).

a. All Locations

SAPA contends that Aetna’s claims regarding “all locations™ are barred by quasi-
estoppel. Actna disagrees, citing Quality Infusion in support of its position. Quality Infusion
Care, Inc. v. Health Care Serv. Corp., 224 S.W.3d 369, 381 (Tex. App.—Houston [1* Dist.]
2006, no pet.) Quality Infusion involved a situation in which “appellees paid some of the claims
QIC submitted for subscribers who do not have out-of-network benefits™ but “appellees did not
consistently do so.” 224 S.W.3d at 381 (emphasis added). The court held: “We likewise
conclude that appellees’ occasional payment of claims for subscribers with no out-of-network
benefits does not entitle QUI to assert a right under the contract to be paid as an in-network
provider.” Id. Unlike Quality Infission, this matter does not involve an occasional payment of
claims for other locations; it involves a situation where the preponderance of the evidence
cstablishes that Aetna consistently paid claims for all locations and types of locations and
regardless of any preapproval requirement for locations.

For the reasons discussed in the “all locations™ section under SAPA’s ratification and
waiver defenses, the quasi-estoppel doctrine bars Aetna’s “all locations™ breach of contract
claims. Having paid claims for many years that provided information concerning the locations
of the facilitiecs (which were in Actna’s databases and which Aetna could have used to
determine the types of facilities, whether they were participating providers, and whether they
were otherwise approved), Aectna cannot now take a position that is contradictory to that
position to SAPA’s detriment.

SAPA proved the elements of quasi-estoppel with to “all locations” by a preponderance
of the evidence, The quasi-estoppel doctrine bars Actna’s breach of contract claims as all
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Response to Arbitrator’s Questions, p. 4 (citing products covered by the Affordable Care Act, 42
U.S.C. § 300gg and 29 C.F.R. § 2560.503-1).

SAPA argues that Aetna’s overpayment arguments could have been raised before making
payments and that allowing Aetna’s “new arguments” would render the guidelines a nullity.
(SAPA’s Brief, p. 62). While federal statutes and regulations supply a framework with various
deadlines, SAPA has not cited a specific federal law or Code of Federal Regulation provision that
prohibits lawsuits or arbitration proceedings against providers for breach of contract or tort
causes of action. The regulations appear to be designed to protect against unfair denials and
delayed payment of claims rather than to provide defensive immunity against a plan or payor’s
affirmative claims against a provider.

SAPA cites Harlick v. Blue Shield of California, 686 F.3d 699, 719-20 (9™ Cir. 2012) and
Collier v. Lincoln Life Assurance Co., 53 F. 4% 1180 (9™ Cir. 2022), but those cases are not on
point as they pertain to judicial review of administrative proceedings involving plan participants
who were denied benefits and not claims brought by a payor or administrator against a provider
for breach of contract or torts.>

SAPA does not contend that Aetna’s state law breach of contract and tort law claims are
barred by ERISA, but it bears noting that they are not. Federal cases establish that an insurer or
administrator may pursue state law causes of action against a healthcare provider for breach of
contract and torts which are independent of ERISA and, hence, not preempted by ERISA, See,
e.g., Blue Cross & Blue Shield of Mississippi v. Sharkey-Issaquena Community Hosp, No. 3:17-
CV-338-DPJ-FKB, 2017 WL 6375954, at *4 (S.D. Miss. December 13, 2017) (“the state-law
claims for breach of contract, fraud, civil conspiracy, negligent misrepresentation and unjust
enrichment do not address areas of exclusive federal concem;” rather they are based on the
contract and state law); Conn. Gen. Life Ins. Co. v. True View Surgery Center One, LP, 128 F.
Supp. 3d 501, (D. Conn. 2015) (holding thai Cigna’s state law claim of fraud was not preempted
by ERISA because the crux of the state law fraud claim was the surgical centers’ alleged
misconduct—the fraudulent billing practices—and not the terms of the ERISA-governed plans™).

By their terms, federal law does not impose a legal bar to prevent a party from seeking
recoupment for overpayments or damages for breach of contract, fraud, or other torts.

3 Harlick is also distinguishable because it involved a situation where the Payor had sufficient information to
withhold benefits but held that “basis in reserve rather than communicate it to the beneficiary.” 686 F.3d at 720-21.
Here, Aetna did not know of SAPA’s use of Subcontracted Providers and was not holding those grounds “in
reserve.”
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does not bar Aetna’s overpayment claims unless they are barred by the overpayment provisions
of the Texas Prompt Pay Laws.

Section 1301.132 provides that an “insurer may recover an overpayment to a physician or
health care provider if (1) not later than the 180" day after the date the physician or provider
receives the payment, the insurer provides written notice of the overpayment to the physician or
provider that includes the basis and specific reasons for the request for recovery of funds . . .”
TEX. INS. CODE § 1301.132(a)(1). Section 843.350 provides the same requirement for HMQOs.

Section 21.2818 of chapter 28 of the Texas Administrative Code addresses overpayment
of clean claims®® under chapters 843 and 1301 of the Texas Insurance Code. 28 Tex. Admin.
Code §§ 21.2801, 2818. Under the relevant provisions, a managed care carrier (MCC) such as
Aetna, “may recover a refund due to overpayment or completion of an audit if: (1) the MCC
notifies the physician or the provider of the overpayment not later than the 180" day afier the
date of receipt of the overpayment; or (2) the MCC notifies the physician or the provider of the
completion of an audit under § 21.2809 of this title (relating to Audit Procedures).” 28 Tex.
Admin. Code § 2818.

Importantly, Texas Administrative Code provision relating to overpayments states:
“Subsections (a) — (e) of this section do not affect an MCC’s ability to recover an overpayment in
the case of fraud or material misrepresentation.” 28 Tex. Admin. Code § 21.2818(f). Thus,
Sections 843,350 and 1301.132 and the Texas Administrative Code provisions bar Aetna’s breach
of contract claims, but not its fraud or material misrepresentation claims. As addressed later in
this Interim Order, Actna failed to prove fraud and tort causes of action by a preponderance of
the evidence. Accordingly, the Texas statutes and regulations bar Aetna’s overpayment claims
based on breach of contract with respect to claims under sections 843.350 and 1302.132 of the
Texas Insurance Code unless Aetna took the steps required by the statutory and regulatory
deadlines.?

3. Summary Re SAPA’s Regulatory Bar
Defense

To summarize: (1) Aetna’s fraud, misrepresentation, and breach of contract claims are
not barred hy federal statutes and regulations, (2) Chapters 843 and 1301 of the Texas Insurance
Code, where applicable, bar Aetna’s overpayment claims based on breach of contract, but do not
bar fraud and misrepresentation claims, and (3) claims that do not come under Chapters 843 or
1301 of the Texas Insurance Code are not harred by Texas law.

% The elements of a clean claim are set {orth in 28 Tex. Admin. Codc § 21.2803.
3 Whether claims come under the overpayment provisions and whether Actna took required actions in a timely
mannet are Phase Two issues.
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facility including the location of the facility, the type of facility, or “approval” of the facility.?
Aetna also breached the Agreement to the extent that it recouped any such payments.

2. Subcontracted Providers

As previously discussed, the Agreement required pre-approval of Subcontracted
Providers. SAPA failed to prove by a preponderance of the evidence that it obtained
preapproval fo use Subcontracted Providers. Accordingly, SAPA failed to prove by a
preponderance of the evidence that Aetna breached the Agreement with respect to
Subcontracted Providers.

B. SAPA’s Statutory Claims

In paragraphs 67 to 69 of its Demand, SAPA sought full payment, statutory penalties,
attorneys’ fees, and costs from Aetna for violations of the Texas Prompt Pay Act (TPPA) by
failing to reimburse Singleton at the contracted rate within thirty days of submission of bills.
TEX. INS. CODE §§ 843.342, 843.343, 1301.137, 1301.108. In general, these provisions apply
to insured, non-governmental plans that are issued in Texas. With respect to plans governed by
these provisions, an HMO or insurer is required to comply with the TPPA’s claims-processing
requirements, which include payment of the contracted rate within the statutory deadlines. A
HMO or insurer who fails to comply with those requirements is subject to payment of the
amount due, penalties, attorneys” fees, and costs. Id.

Aetna contends that it is not liable for penalties because the claims were not “payable”
and were not clean claims. (Aetna’s Brief, pp. 56-57 citing TEX. INS. CODE §§ 843.342(a)
and 1301.137(a)).

Based upon other findings in this interim order, any chapter 843 and 1301 claims that
SAPA submitted for SAPA’s employees, partners, and shareholders (regardless of where the
services were provided, the type of facility, or whether the facility was “approved”) were claims
that were payable and were clean claims. To the extent that Aetna did not pay those claims
within the statutory deadlines or underpaid those claims by paying less than the Agreement’s
reimbursement rate, Aetna violated the TPPA.

The claims that SAPA submitted for Subcontracted Providers were not payable based on
the Agreement’s requirement that Subcontracted Providers be pre-approved and the
preponderance of the evidence establishing that they were not preapproved. Accordingly, SAPA
failed to prove by a preponderance of the evidence that Aetna violated the TPPA with respect to
the Subcontracted Provider claims.

Any issues relating to whether a plan comes within chapters 843 and 1301 of the Texas

3 SAPA’s employees were those physicians who received W-2s from SAPA. SAPA had no partners or
shareholders.
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Insurance Code, whether particular claims were timely paid, the amount due at the contracied
rate, penalties, costs, and attorneys’ fees will be determined in Phase Two.

VII. AETNA’S FRAUD CLAIMS

Aetna contends that Respondents “defrauded Aetna into paying claims.” “To establish
fraud, a plaintiff must show that (1) the defendant made a false, material misrepresentation; (2)
the defendant knew the misrepresentation was false or made it recklessly as a positive assertion
without any knowledge of its truth; (3) the defendant intended to induce the plaintiff to act upon
the representation; and (4) the plaintiff justifiably relied on the representation, which caused the
plaintiff injury.” Barrow-Shaver Resources Co. v. Carrizo Oil & Gas, Inc., 590 S.W. 3d 471,
496 (Tex. 2019). In footnote 69, Aetna also claims that SAPA committed fraud by non-
disclosure. In footnote 115, Aetna alleges SAPA committed negligent misrepresentation.”®

A, Misrepresenting Facts Surronnding the Services of Physicians

Aetna contends that SAPA misrepresented the facts surrounding the services of
physicians by concealing certain information and by making false, material statements. (A¢tna’s
Brief, pp. 27-28).

1. Concealment

“Fraud by nondisclosure, a subcategory of fraud, occurs when a party has a duty to
disclose certain information but fails to disclose it.” Bombardier Aerospace Corp. v. SPEP
Aircraft Holdings, LLC, 572 S.W. 3d 213, 219 (Tex. 2019). “To establish fraud by non-
disclosure, the plaintiff must show: (1) the defendant deliberately failed to disclose material
facts; (2) the defendant had a duty to disclose such facts to plaintiff; (3) the plaintiff was ignorant
of the facts and did not have an equal opportunity to discover them; (4) the defendant intended
plaintiff to act or refrain from acting based on the nondisclosure; and (5) the plaintiff relied on
the non-disclosure which resulted in injury.” Id. at 219-220 (internal quotation marks omitted).

Aetna contends that SAPA misrepresented the facts surrounding the services of
physicians so that “Aetna would not catch on to its scheme to boundlessly expand the
agreement to cover its ever-growing corporate affiliations.” (Aetna’s Brief, pp. 27-28). Aetna
provided a timeline to support its position, /d. at pp. 28-35. Based on a review of all the
evidence (including the evidence cited in Aetna’s timeline), Aetna failed to prove by a
preponderance of the evidence that SAPA/RP tried to hide the relationship between SAPA and
RP, their growth, or the use of the Agreement.

3% The elements of negligent misrepresentation are: “(1) the representation is made by a defendant in the course of
his business, or in a transaction in which he has a pecuniary interest; (2} the defendant supplies false information for
the guidance of others in their business; (3) the defendant did not exercise reasonable care or competence in
obtaining or communicating the information; and {4) the plaintiff suffers pecuniary loss by justifiably relying on the
representation.” fHenry Schein, inc. v. Stromboe, 102 8.W. 3d 675, 686 n.24 (Tex. 2002) (internal quotations marks
omitted}.
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As carly as February 2014, an RP consultant contacted Aemma to discuss renegotiating
contracts for two entities that were associated with Radiology Partners. The consultant offered

to have a phone call involving key Aetna personnel (including _} and the
N .. i coc: ot appear thal call ook place.

SAPA was acquired by [JJJJ]qBl] ctfective November 2014. By no later than March
2016, . on Actna Network Manager, demonstrated that he was aware of the
relationship between RP and SAPA by asking SAPA/RP’s || <A!sc. did your
TIN owner name change to Radiclogy Partners or is it still Singleton & Associates?” A-261.
I rcsponded that “|t]here has been no change to our name or tax 1) number.” /d.

In 2018, at SAPA/RP’s request, RP/SAPA and Aetna met in Actna’s offices in
Sugarland. The participants included top RP/SAPA officials, including _ and
_, and key Actna officials including _, Executive Director,
Network. Aetna presented a PowerPoint presentation, which was also emailed to Aeina. As
reflected in the slides, RP/SAPA’s stated objectives for the meeting included presenting the
concept of “value-based care” and “familiarizing Aetna with SAPA.” CX-1. RP/SAPA’s goal
was to negotiate a new contract that included compensation for value-based care. The slides
contained numerous references to Radiology Partners and Singlelopg. The slides contained no
misrepresentations about SAPA, siating that they had “more than i Hospitals and Care Sites™
and “more than -mdiologists.” The credible evidence indicates that, during that meeting,
SAPA/RP mentioned that it was providing services outside of Houston—in Dallas and West
Texas as an example. Far from minimizing 1its size, RP and SAPA were touting it. The fact that
this meeting was held establishcs that, far from hiding RP’s cxistence and its rclationship with
SAPA, RP and SAPA were marketing it and hoping to negotiate a new contract that contained
value-based compensation.

In May 2018, || N =< B cormmunicated regarding and

signed a Medicare Amendment to the Agreement. (SA, pp. 30-31). In December 2019, -
. Credentialing Manager for || G (¢ ccovp that was not
affiliated with RP), responded to an email from an Aetna Network employee, stating that she
_) was no longer the point of contact for West Houston Radiology Associates as -
I S (oo Aco: o .
providing her name, title, and contact information including her office and fax numbers and her
email address at radpartners.com. A-338.

In addition, when SAPA enrolled physicians, it provided the information requested on
the Demeographic Spreadsheet, including hospital affiliations and hospital locations, when
requested. This mformation indicated that, in many instances, services were being provided
outside of the Houston Market. In the case of the [JJ Subcontracted Providers, the
information provided to Aetna showed an[JJjservice location.
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physicians who were being added provided services at many different hospitals, including
hospitals outside of Houston. For example, on the spreadsheet at A-267, .physicians were
listed. They all had the same Bertner Avenue service location, but most had hospital affiliations
and hospital locations outside of Houston. See also A-316 listing.physicians with service
locations || but many had hospital affiliations and locations outside of
Houston. Aetna failed to prove all the elements of fraud, fraudulent nondisclosure, and
negligent misrepresentation cause of action with respect to the service location issue,

With respect to the Subcontracted Provider issue, Aema failed to prove by a
preponderance of the evidence that SAPA/RP made any representations, much less
misrepresentations, to Aetna about whether its physicians were employees, shareholders,
partners, or Subconiracted Providcrs. Actna could have asked SAPA to state whether the
physicians were employees, shareholders, partners, or Subcontracted Providers and could have
asked for documentation. But it did not do so. SAPA made no representations about that issue
on its claims or €lsewhere. Actna also failed to prove by a preponderance of the evidence that
SAPA/RP “deliberately failed to disclose material facts”™ and that they “intended the plaintiff
[Aema] to act or refrain from acting based on nondisclosure.” To this day, based on a
preponderance of the evidence, SAPA does not believe that the Agreement prohibited the use of
Subcontracted Providers or required their preapproval. Given thal conclusion and given the
widespread use of contracted physicians in the industry,*! the preponderance of the evidence
does not support a finding that SAPA dcliberately or recklessly failed to disclose material facts
on this issue or that it intended for Aetna to act or refrain from acting.

Having considered the evidence on the service location issue, the Subcontracted
Provider issue, and all other alleged misrepresentations and concealments outlined in Aetna’s
timeline and brief, Ac¢tna failed to prove the elements of fraud, fraudulent nondisclosure, or
negligent misrepresentation by a preponderance of the evidence regarding the services of
physicians® issues.

B. Submitting Claims under SAPA’s TIN

Actna also contends that SAPA/RP committed fraud by submitting claims under
SAPA’s TIN, rather than the TIN for other entities such aJJjjjjij

1. Billing under SAPA’s TIN for Subcontracted Providers

Under the Agrecment, SAPA was required to submit its bills ciectronically, providing
the information required by HCFA 1500 forms or subsequent forms adopted for that purpose.
(SA §3.4). SAPA provided the information required by HCFA 1500 and followed the guidance
provided in the NUCC Instruction Manual. Among other things, SAPA’s claim submissions

34
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its enrollment process and its claims, SAPA disclosed the physicians that it was adding, their
hospital affiliations, the identity of the physicians who provided services, and the service facility
location for the facilities where the services were provided. SAPA did not conceal these facts or
misstate these facts, and Aetna had the right to investigate these facts had it chosen to do so.

Aetna failed to prove the elements of estoppel by avoidance by a preponderance of the
evidence; limitations is not tolled by estoppel.

B. Discovery Rule

Alternatively, Aetna argues that the discovery rule tolls the statute of limitations on all of
Aetna’s claims as far back as the earliest claim improperly submitted under SAPA’s TIN number.
(Aetna’s Bnef, p. 47).

“Normally a cause of action accrues when a wrongful act causes some legal injury.” Via
Net v. TIG Ins. Co., 211 S.W.3d 310, 313 (Tex. 2006). A breach of contract claim accrues when
the contract is breached. Id. at 314. Under the discovery rule, accrual of a cause of action may
be deferred, but the Texas Supreme Court has “restricted the discovery rule to exceptional cases
to avoid defeating the purpose behind the limitation’s statutes.” /d. at 313.

The discovery rule applies if the nature of the injury is inherently undiscoverable and
evidence of the injury is objectively verifiable. Id.  The alleged injuries, including the
submission of claims under SAPA’s TIN for the services of Subcontracted Providers who were
not preapproved and at locations that were not approved, were objectively verifiable. The issue
here is whether the injury was inherently undiscoverable.

“An injury is inherently undiscoverable if it is, by its nature, unlikely to be discovered
within the prescribed limitations period despite the exercise of due diligence.” Id. quoting
Wagner & Brown, Ltd. v. Harwood, 58 S.W. 3d 732, 734-35 (Tex. 2001). “This legal question is
decided on a categorical rather than a case-specific basis; the focus is on whether the fpe of
injury rather than a particular injury was discoverable.” Id.

The Texas Supreme Court has been reluctant to apply the discovery rule in breach of
contract cases. In Fiag Net, the court stated that it had “twice refused o apply the discovery rule
to defer accrual until a breach of contract is discovered.” Vig Net, 211 S.W.3d at 314. Vig Net
was a third time. Since contracting parties are generally not fiduciaries, “due diligence requires
that each protect its own mterests.” Id. “Due diligence may include asking a contract partner for
information needed to verify contractual performance.” Id. Based on the information previously
discussed, Aetna failed to prove by a preponderance of the evidence that it exercised due
diligence with respect to relevant issues in this case.

Aetna failed to prove the applicability of the discovery rule by a preponderance of the
evidence. Limitations is not tolled by the discovery rule.
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7. The applicable statute of limitations for breach of contract is four years from the

claim date; equitable tolling and the discovery rule do not toll the statute of
limitations.

Other Orders

8.

The parties are ordered to begin confernng on the next steps no laier than June 15,
2023 and to attempt to reach an agreement on the next steps.

The parties are ordered to report their agreements or, failing that, their respective
positions on matters on which there is no agreement on or before June 29, 2023.

Signed this 4 day of May, 2023.

=

Patricia Chamblin, Arbitrator

45
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AMERICAN ARBITRATION ASSOCIATION
IN THE MATTER OF THE ARBITRATION

SINGLETON ASSOCIATES, PA

VS CASE NO. 01-21-0004-0763

§
§
;
AETNA US HEALTHCARE, INC et al §
§
VS §

§

§

RADIOLOGY PARTNERS, INC. et al

INTERIM ORDER (PHASE TWO)

This Order addresses the issues tried in the Phase Two hearing. Having considered the prior
orders entered in this matter, the testimony of the witnesses, the documents admitted in evidence,
the arguments of counsel, and the briefing, this Order is issued.!

L PRELIMINARY MATTERS
A. Phase One: Liability

Following the Phase One hearing, the Interim (Phase One) Order was issued on May 24,
2023. That Order, which addressed the liability issues in this case, is incorporated herein by
reference.’

B. Phase Two: Damages (Aetna’s Claims and SAPA’s Core Claims)

The issues to be tried in Phase Two were set forth in the February 22, 2024 Order on Issues
to be Tried in Phase Two. The primary issues include: (1) the determination of the measure and
amount of damages for the breach of the Physician Group Agreement (“Agreement”) related to
SAPA’s underpayment and recoupment claims for dates of service from August 20, 2020 through

! In this Phase Two Interim Order, Singleton Associates, P.A. shall be referred to as “SAPA,” Radiology Partners
Management LLC and its predecessor RDPM Texas, Inc. shall be referred to as “RPM.” Radiology Partners, Inc. shall
be referred to as “RPL.” Radiology Partners Matrix, PLLC shall be referred to as “Matrix.” Unlike the Phase One
Interim Order, the non-Aetna parties will not be referred to collectively by any name other than “Counter-
Respondents.” “Counter-Respondents” will be used even though RPI, RPM, and Matrix are Third-Party Respondents
and SAPA is a Counter-Defendant. Aetna entities will be referred to as Aetna.

To the extent that there is any conflict or perceived conflict between the Phase One Order and this Order, this Order
governs. Note: There is a scrivener’s error in footnote 7 of the Interim (Phase One) Orders; it is hereby corrected to
read: “Aetna failed to prove by a preponderance of the evidence any cause of action against Matrix, which will likely
be dismissed.”
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February 9, 2021;? (2) the determination of the measure and amount of damages for breach of the
Agreement related to Aetna’s overpayment claims for dates of service from July 1, 2017 through
February 9, 2021; and (3) determination of the amount of prompt-pay penalties, if any, available
under Chapters 843 and/or 1301 of the Texas Insurance Code. In addition, various subissues were
identified in the February 2024 order including issues related to the status of each physician and

preemption issues.

The Phase Two hearing was held on March 4, 2024 through March 8, 2024 and reconvened
for one day on March 16, 2024.° The Phase Two evidence consisted of the following: (1) the
testimony of the witnesses who testified in Phase One and Phase Two and (2) the exhibits that
were admitted in evidence in Phase One and Phase Two as reflected in the hearing transcripts and
separate orders.’ The parties filed post-hearing briefs on an agreed schedule.®

C. Phase Three: SAPA’s “Other” Claims

The Phase Three hearing will commence on October 14, 2024. That hearing will address
SAPA’s “Other Claims,” which are its non-Core Claims.

D. Phase Four: Attorney’s Fees, Interest, and Remaining Issues

After an Order is issued on Phase Three, the following issues shall be addressed: (1)
entitlement to attorneys’ fees and costs’; (2) the amount of any attorneys’ fees and costs to be
awarded, if any; (3) issues related to pre-judgment interest; (4) issues related to post-judgment
interest, and (5) any remaining issues.

11 SIGNIFICANT PHASE ONE LIABLITY FINDINGS

A. SAPA’s Claims

With respect to SAPA’s claims, the Phase On¢ Order states that “Aetna breached the

Agreement to the extent that it failed to pay thefjjjj of the billed [charges] reimbursement rate for
physicians who were employees, partners, or shareholders of SAPA (regardless of where the

} These claims are SAPA’s “Core Claims.”

4 Representatives of the parties and counsel for all parties appeared in person or remotely as reflected in the Phase
Two Hearing Transcript.

3 Citations to Phase One and Two transcripts shall be in the following format: Tr. 1-1:1 and Tr. 2-1:2. The first number
represents Phase One or Two, the second number is the volume number, and the third number is the page number.
Note: on several occasions, SAPA’s counsel asked the Arbitrator to reread the Phase One transcripts, and that was
done. Exhibits begin with “CX” or “A.”

% The Phase Two post-hearing briefs consisted of two sets of briefs, which may be referred to by the following names:
(1) Aetna’s Initial Brief, SAPA’s Response Brief, and Aetna’s Reply Brief and (2) SAPA’s Initial Brief, Aetna’s
Response Brief, and SAPA’s Reply Brief.

7 See Order on Handling of Attorney’s Fees (January 8, 2024).
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services were provided, the type of facility, or any preapproval requirement for the facility) and to
the extent that it recouped any such payments.” Phase One Order, p. 44.

The Findings and Conclusions did not specifically address locum tenens physicians
(“locums™); the parties were permitted to address that issue in Phase Two. Based upon the
disposition of the locums’ issue in this Order, Aetna breached the Agreement to the extent that it
failed to pay th- of billed charges reimbursement rates for locums for services at issue in this

matter.

With respect to SAPA’s claim that Aetna breached the Agreement by failing to pay
Subcontracted Providers at the Agreement’s reimbursement rates, the Arbitrator found that it did
not: “Aetna did not breach the Agreement to the extent it failed to pay for services provided by
Subcontracted Providers” during the Core Claims Period. /d. at p. 44. There was no evidence in
Phase One or Phase Two that SAPA ever requested preapproval of any Subcontracted Providers.

B. Aetna’s Claims

In Phase One, the Arbitrator found that SAPA breached the Agreement “to the extent that
it added, used, and billed for Subcontracted Providers who were not pre-approved by Aetna.”
Phase One Order, p. 44.

II. PHASE TWO FINDINGS: EMPLOYEES, LOCUMS, AND ERISA

An important preliminary issuc is each physician’s status as a SAPA employee, locums, or
Subcontracted Provider with respect to the medical services at issue in the proceeding, whether
locums required preapproval from Aetna, and ERISA preemption.

A. Employees and Locums

There are approximately 600 distinct physicians whose services are at issue in Phase Two.
During discovery and the Phase Two hearing, SAPA designated the radiologists whose services
are at issue in this matter as SAPA’s employees, locums, or Subcontracted Providers. Aetna
challenges SAPA’s designations of employees and locums and also argues that the Agreement
required pre-approval for the use of locums. These issues are addressed in the sections that follow.

1. Employee and Locums Designations

In response to various discovery orders, SAPA identified each physician’s status as a SAPA
employee, locums, or Subcontracted Provider for the relevant service date. See CX-2008. CX-
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2008 was admitted in evidence during the Phase Two hearing. CX-2008 identified “the status of
the physician . . . for the services at issue for each of the services.”® Tr. 2-1:241.

To comply with the orders that resulted in the creation of CX-2008, SAPA and RPI
assembled a team led b_ This team reviewed tax
documents (such as W-2s” and 1099s) that SAPA, RPI, or their affiliated entities issued to
physicians who provided services during the relevant time period. In addition, the team identified
and reviewed invoices that were coded for each of the locum tenens companies and used an
accounts payable report that included the name of the locum tenens’ company and any physician

who was_part of an_invoice
I | Co:ricr-Respondens

diligently and substantially complied with the Arbitrator’s orders and provided reliable information
regarding the status of the physicians, although they did amend their designations from time to
time pursuant to Arbitrator orders and Aetna’s concerns. They resolved doubts regarding a
physician’s status in Aetna’s favor by classifying such physician as a Subcontracted Providers
rather than an employee or locums.

In addition, documents and evidence support SAPA’s physician designations. The evidence
included hundreds of W-2s and 1099s, testimony from physicians (live, remote, and via
declaration), - testimony, a detailed summary of the medical services at issue in the Sample
Bills along with evidence that included relevant Professional Services Agrecements between
physicians and SAPA, Professional Service Agreements (and assignments) between SAPA and the
hospitals, contracts between SAPA and other entities, various locum tenens agreements, and
billing records in the ordinary course of business.

Aetna lodges a variety of challenges to the employee and locum designations. Having
considered the evidence and the briefing, the Arbitrator finds by a preponderance of the evidence
that those physicians who were designated as employees and locums provided the services at issue
in each physician’s capacity as a SAPA employee or locums except in several narrow respects that
will be addressed in the section on SAPA’s damages.

Z. Locums

Aetna argues the physicians SAPA designated as locums should not be paid at the contract
rate for several reasons.

§ Aetna argues that CX-2008 is not a summary of voluminous records under the evidentiary rules. Adherence to the
rules of evidence is not required under the AAA Rules.
? In Phase One, the Arbitrator determined that SAPA physician-employees received W-2s from SAPA. Phase One

Order, p. 30, n. 38.
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First, Aetna argues that the Agreement required SAPA to obtain preapproval for the use of
locums. Pre-approval is not required for locum tenens. See Agreement, § 2.2 (“Regarding the use
of subcontractors, other than locum tenens, Group must obtain the approval of Company prior to
utilizing any subcontractors to provide Covered Services to Members”) (emphasis added).

Second, Aetna contends that the physicians that SAPA designated as locums did not meet
the definition of locums. Section 12 is the Definitions section of the Agreement. It does not define
“locum tenens.” Since the Agreement contained no definition, Aetna offered several alternative

definitions.

Aetna argued the Medicare definition should be used. Medicare defines a locum as “a
physician that is substituting for another physician for a maximum of 60 days.” Tr. 1-10:3685.
Based on the Agreement and the evidence, the Medicare definition is not applicable to Aetna’s
commercial products that are at issue in this matter.

Alternatively, Aetna argues for a definition based on industry and custom. See Aetna’s
Response Brief, p. 13 citing RPC, Inc. v. CTMI, LLC, 606 S.W.3d 469, 486 (Tex. App.—Fort
Worth 2020, pet. denied) (“[i]ndustry custom and usage may inform the meaning of words that
may carry their plain meaning in some contexts but may also carry a special meaning in the context
of a particular industry”) (quoting Barrow-Shaver Res. Co. v. Carrizo Oil & Gas, Inc., 590 S.W.3d
471, 485 (Tex. 2019)). According to RPC, “evidence of surrounding facts and circumstances,
including evidence of custom and usage, cannot be used to add, alter, or change the contract’s
agreed-to terms.” 606 S.W.3d at 486.

Aetna cites testimony from _ to support its position that a locum is
substitute physician who covers for another physician for a short period of time. -
testimony is not so much evidence of an “industry and custom” definition of locum tenens as it is

evidence of Actna’s defiition. [
_, describes several different scenarios in which a locums may be

used and explained that “medical groups have doctors who come and go,” “[t]hey have spikes in
demand,” and “[tJhey have people on vacation.” Tr. 1-12:4131-4132 i} explained that “we
[Aetna] recognize that any medical group, to meet patient demand in a consistent way, at times
may use subcontractors for short-term, stop gap measures so that they can meet the terms of the
contract delivering services to patients.” /d. [JJJjj also testified that locum tenens is “temporary
staffing generally for a very short period of time,” but he did not rule out their use for longer

periods of time. /d.

Aetna claims that [
_Actna’s Response Brief, p. 14, citing - Tr. 1-1:204-06. But that
oversimplifies [ testimony. [Jlfexplained that, especially at new sites: ||| G

5
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* Tr. 1-1:206. - testified that SAPA also

uses locums when it is

A . |-1:205. SAPA’s us

of its designated locums is consistent with the flexibility described ir- testimony.

Aetna also cited Ertan’s testimony in support of its claim. Aetna’s Initial Brief, p. 24. But
Ertan’s testimony was consistent with Gabriel’s. - was asked: “What is a locum tenens
physician?” Her entire answer was: “It’s a physician we use on a short-term basis to staff our
facilities. Generally, we use them while we are recruiting to get more permanent help.” Tr. 2-
2:519.

Based upon the Agreement and the preponderance of the evidence, the physicians
designated as locums by SAPA were locums-tenens physicians for which no preapproval was
required, and the evidence ties their services as locums to the services at issue in this proceeding.

Finally, Aetna argues the locums failed to meet the contracting requirements in certain
respects. These contentions have been fully considered and found to be without merit. But even
if SAPA breached the contracting requirements alleged by Aetna, any such breaches were not
material ones.

3. Summary: Employees and Locums

SAPA was not required to obtain preapproval for the use of locums. SAPA proved by a
preponderance of the evidence that SAPA’s designated employees and locums performed the
services at issue in cach physician’s capacity as a SAPA employee or locums except in several
narrow respects that will be addressed in the section on SAPA’s damages.

B. ERISA Issues

Both parties address issues arising under the Employee Retirement Income Security Act of
1974, 29 U.S.C. § 1001, et seq. (“ERISA”). Most of the claims at issue arise under employee
welfare and benefit plans established or maintained by an employer or employee organization
pursuant to ERISA and, thus, raise possible preemption issues. 29 U.S.C. § 1002(1).

ERISA does not preempt SAPA’s underpayment claims that implicate the rate that Aetna
owes for services provided by SAPA physicians. “A claim that implicates the rate of payment as
set out in the Provider Agreement, rather than the righs to payment under the terms of the benefit
plan, . . . is not preempted by ERISA.” Lone Star OB/GYN Assoc. v. Aetna Health Inc. 579 F.3d



CaseGazé-¢v2316848-210-| OocubentuMént Rited onARA D22 51ZEXS[Pagadd bd 36 BagelD
737

525, 530 (5™ Cir. 2009). ERISA preempts claims that do not implicate the rate of payment such
as underpayment claims that involve benefit determinations under the relevant plan, including
instances in which a claim is denied due to lack of coverage. Id. at 530, 531.

ERISA does not preempt SAPA’s claims for prompt pay penalties for violations of the
Texas Prompt Pay Act (“TPPA™) with respect to fully insured plans.!® But that is not an issue here
as SAPA only seeks to recover statutory penalties for violations of the TPPA with respect to
underpayments for services that Aetna acknowledges were provided to employees or beneficiaries
of fully insured Texas plans.!! CX-2000, p. 22. Thus, ERISA preemption is not an issue with
respect to SAPA’s TPPA claims.

ERISA preempts any state-law regulations regarding notice of overpayment for claims
submitted under ERISA plans.'? See Houston Methodist Hosp. v. Humana Ins. Co., 266 F. Supp.
3d 939, 959-60 (S.D. Tex. 2017). All but 1,441 of Aetna’s overpayment claims were submitted
under ERISA Plans. Aeina’s expert [JJfidentified and removed from Aetna’s counterclaim
population the 1,441 fully insured claims that are subject to the procedural requirements for
overpayments under the Texas Insurance Code. Accordingly, ERISA preempts state-law
regulations on overpayments with respect to the remaining claims, and Aetna may pursue those

claims.

IV. BREACH OF CONTRACT DAMAGES

The Agreement is governed by Texas law. Agreement, § 11.2. Under Texas law, “[t]he
elements of a breach-of-contract cause of action are (1) the existence of a valid contract, (2)
performance or tendered performance by plaintiff, (3) breach of the contract by the defendant, and
(4) damages sustained by the plaintiff as a result of the breach.” Mays v. Pierce, 203 S.W.3d 564,
575 (Tex.App.—Houston [14™ Dist.] 2006, pet. denied). “A breach occurs when a party fails or
refuses to do something he has promised to do.” /d.

“In an action for breach of contract, actual damages may be recovered when the loss is the
natural, probable, and foreseeable consequence of the defendant’s conduct.” Mead v. Johnson
Group, Inc., 615 S\W.2d 685, 687 (Tex. 1981). “Courts distinguish between uncertainty as to the
fact of damages, which may preclude recovery, and uncertainty as to the amount of damages,
which ‘will not defeat recovery.”” Qaddura v. Indo-European Foods, Inc., 141 S.W.3d 882, 890
(Tex.App.—Dallas 2004, pet. denied] quoting S.W. Battery Corp. v. Owen, 131 Tex. 423, 115
S.W.2d 1097, 1099 (1938).

10 Tex. Ins. Code §§ 843.338 (HMOs), 1301.103 (PPOs).

11 SAPA did not seek penalties for services provided by Subcontracted Providers. CX-2000, p. 22.

12 The TPPA’s overpayment provisions permit recovery of overpayments only if notice of the overpayment is given
in writing within 180 days of when the payments were received and only if the provider refuses to return the payment
within 45 days. Tex. Ins. Code § 1301.132.



CaseGazé-¢v2316848-210-L OocubenuMént Rited onARAD2R251ZEXS[Pagade bl 86 BagelD
738

“With respect to damages in breach-of-contract cases, the general rule is that ‘the
complaining party is entitled to recover the amount necessary to put him in as good a position as
if the contract had been performed.” Bowen v. Robinson, 227 S.W. 3d 86, 96 (Tex.App.—Houston
[1% Dist.] 2006, pet. denied) (citation omitted). “Put another way, in a breach-of-contract case, the
normal measure of damages is just compensation for the loss or damage actually sustained,
commonly referred to as the benefit of the bargain.” /d.

“When the fact of damages is clear, the plaintiff is required to prove his damages with
only ‘reasonable certainty.”” Qaddura, 141 S.W.3d at 890 quoting S. W. Battery Corp., 115 S.W.2d
at 1099. “A party who breaks his contract cannot escape liability merely because it is impossible
to state or prove a perfect measure of damages.” Id. “[T]he trier of fact has the discretion to award
damages within the range of evidence presented at trial.” City of Houston v. Harris County
Outdoor Advertising Association, 879 S.W.2d 322, 334 (Tex.App.—Houston [14™ Dist.] 1994,

writ denied).
V.  SAPA’S BREACH OF CONTRACT CLAIMS

SAPA seeks to recover damages for underpayments of its Core Claims for two categories
of SAPA physicians: employees/locums and Subcontracted Providers.

A. Employees/Locums

Aetna breached the contract when it failed to pay claims for services provided by SAPA
employees and locums at the agreed rate of]| - of billed charges during the Core Claim Period.!?
“The universal rule for measuring damages for the breach of a contract is just compensation for
the loss or damage actually sustained.” Stewart v. Basey, 245 S.W.2d 484, 486 (Tex. 1952). The
most common interest protected in breach of contract cases is the expectation or benefit of the
bargain interest, which “seeks to restore the non-breaching party to the same-economic position in
which it would have been had the contract not been breached.” Qaddura, 141 S.W.3d at 888-89.

SAPA contends that Aetna owes $1,949,845 for services provided by employees and
locums during the Core Claims Period. Aetna responds that SAPA failed to prove that the services
at issue were provided by SAPA’s employees and locums and, accordingly, should recover no
damages. Aetna’s contention was addressed and largely rejected in section I11(A) of this Order and
is rejected here, unless otherwise noted.

Without conceding its contention that SAPA failed to meet the burden of proof on the
employee/locum issues, Aetna argues in the altemative that the underpayments for services
provided by employees and locums is less than the 1,949,845 alleged by SAPA.

13 See Phase One Order, p. 44 (“employees™) and Phase Two Order, § 111(a) supra (locums).
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The starting point for Aetna’s calculations is the $1,949,845 alleged by SAPA and testified

—
o
[~ ui
<

Next, - removed 355 additional services, which he described as “Potential Non-
Employee Services per Aetna.” A-1242, p. 45. [Jffremoved these services because Aetna said
the designations were “unclear.” These adjustments are rejected.

Finally, Aetna contends that the underpayment figure should be reduced by the patient-
share. That argument is rejected. See Qaddura, 141 S.W.3d at 888-89. The issue here is not how
much Aetna would have paid SAPA but, rather, how much SAPA was damaged by Aetna’s
underpayment. Aetna caused SAPA to sustain direct damages,'® which includes the amount that
it underpaid SAPA and the patient-share amount that SAPA in reasonable probability will not be
able to collect due to Aetna’s breach.

14 For convenience, reference will be made to a demonstrative that summarizes the opinions of

Aetna’s retained expert. A-1242, That demonstrative summarizes the data contained in four reports (A-964,
966, 967, 968). - used the demonstrative as he explained his opinions.

15 Claims for denied services are preempted by ERISA. Lone Star OB/GYN, 579 F.3d at 530, 531.

16 See Arthur Andersen & Co. v. Perry Equip. Corp. 945 S.W.2d 812, 816 (Tex. 1997) (“Direct damages are the
necessary and usual result of the defendant’s wrongful act; they flow naturally and necessarily from the wrong™).
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Accordingly, with respect to underpayments for the employee/locum claims, SAPA proved
by a preponderance of the evidence that it was entitled to damages in the amount of $1,543,669
for services provided by SAPA’s employees/locums during the Core Claim Period.

B. Subcontracted Providers

“Based upon the contract and the preponderance of the evidence, SAPA breached the
Agreement with respect to its use of Subcontracted Providers without preapproval from Aetna.”
Phase One Order, p. 13. “Aetna did not breach the Agreement to the extent that it failed to pay for
services of Subcontracted Providers.” /d. at p. 44.

Despite the finding that Aetna did not breach the Agreement with respect to Subcontracted
Providers, SAPA argues that Aetna owes $1,617,923 for services provided by unapproved
Subcontracted Providers during the Core Claims Period.!” SAPA argues that the Arbitrator has
discretion to fashion a remedy and that the Arbitrator can imply a price.

1. Arbitrator Discretion

SAPA argues that “Texas law provides wide latitude to an Arbitrator to fashion a remedy
to reach a fair solution, including determining the reasonable value of services rendered in
circumstances such as this one.” SAPA’s [Amended Proposed] Interim (Phase Two) Order, p. 1.
SAPA provides these cites and quotations to support its position:

See, e.g. Lodge No. 12, Dist. 37, Int’l Ass’n of Machinists v. Cameron
Iron Co Works, Inc., 292 F.2d 112, 119 (5" Cir 1961) (quoting United
Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564, 597 (1960) (. . .
in the absence of clearly restrictive language, great latitude must be
allowed in fashioning the appropriate remedy constituting the
arbitrator’s ‘decision.””; permitting arbitrator to bring “informed
judgment to bear in order to reach a fair solution of a problem. This
is especially true when it comes to formulating remedies. There the
need is for flexibility in meeting a wide variety of situations.’”

Id. These cases do not support SAPA’s position that Texas law provides wide latitude to the
Arbitrator “to fashion a remedy to reach a fair solution, including determining the reasonable value

17 SAPA notes that Aetna stated, on several occasions, that it was not trying to get radiology services for nothing.
Aetna contends that its statements were made in the context of its tort claims, not its breach-of-contract claims.
Regardless, SAPA filed a breach-of-contract claim and was required to present a legal basis for the Arbitrator to award
damages when there was a finding that Aetna did not breach the Agreement by failing to pay for the services of
unapproved Subcontracted Providers and, if a legal basis existed, then SAPA was required to prove by a preponderance
of the evidence the appropriate measure and amount of damage.

10
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of services rendered in circumstances such as this one.” Jd. These cases do not address Texas law;
they are federal cases concerning arbitration of labor disputes arising under collective bargaining
agreements. Moreover, even in the context of collective bargaining agreements, the Supreme
Court acknowledged the importance of adhering to the language of the agreement in the Enterprise
Wheel case.'® After stating that, in collective bargaining cases the arbitrator needs flexibility in
fashioning remedies, the Court added: “Nevertheless, an arbitrator is confined to the interpretation
and application of the collective bargaining agreement; he does not sit to dispense his own brand
of industrial justice.” 363 U.S. at 597.

Section 11.2 of the Agreement expressly states that this “Agreement shall be governed in
all respects by the laws of the State of Texas, without regard to conflict of law principles.” As
previously discussed, under Texas law, a claimant must prove a breach of contract to recover
damages for the breach. This Agreement does not give the Arbitrator wide latitude to fashion
remedies when there was no breach. In fact, this Agreement imposes limitations on recoverable
damages even if a breach is found. Agreement, § 11.3. The Agreement requires the Arbitrator to
apply Texas law to the dispute at hand, and, under the A greement and the law, the Arbitrator cannot
use the theory of arbitrator discretion to award SAPA the reasonable value of services provided by
a Subcontracted Providers when there was no breach found.

2 Implied Price

The Agreement provides a reimbursement rate for employees, sharcholders, and partners.
SAPA says: “The Agreement does not specify the exact rate for an unapproved Subcontracted
Providers.” SAPA’s Initial Post-Hearing Brief, p. 9. Not only does the Agreement not provide an
exact rate for Subcontracted Providers, it also does not provide a reimbursement rate for
Subcontracted Providers at all. Nevertheless, SAPA contends that the Arbitrator should award
damages on SAPA’s Subcontracted Providers’ breach-of-contract claim based on an “implied
price.”? SAPA’s Initial Brief, p. 9, citing Texas Mut. Ins. Co. v. PHI Air Med., LLC, 610 S.W.3d

839, 849 (Tex. 2020).

Texas Mutual is not a breach-of-contract case; it is a preemption case arising under the
Airline Deregulation Act. /d. at 842. The issues were “(1) whether Texas’s exercise of its police
power to require that private insurance companies reimburse the fair and reasonable medical
expenses of injured workers is preempted by federal law deregulating aviation; and, if so, (2)
whether that federal law requires Texas to mandate reimbursement of more than a fair and
reasonable amount for air ambulance services.” Id. The Texas Mutual parties did not have a
contract. Id. at 850. The court said: “Absent a contract, the reimbursement amount is governed by

18 The Lodge court quoted United Steel Workers of America v. Enterprise Wheel and Car Corp., 363 U.S, 593, 597

(1960).
12 SAPA argues that the implied price (or rate) should be thefJjjjjjjj of billed charges rate that is used for employees.

11
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fee guidelines promulgated by the [Workers Compensation] Division” of the Texas Department of
Insurance. /d.

SAPA also cites Bendalin v. Delgado, 406 S.W.2d 897, 890 (Tex. 1966) for its reasonable
price argument. Berdalin was an action by a former employee against a corporation’s president for
specific performance of an alleged oral contract to purchase an employee’s stock on termination of
his employment. /d. at 898. The Court held that, “[w]here the parties have done everything else
necessary to make a binding agreement for the sale of goods or services, their failure to specify the
price does not leave the contract so incomplete that it cannot be enforced,” and “[i]n such a case it
will be presumed that a reasonable price was intended.” Id. at 900.

Unlike Texas Mutual where there was no contract, or Bendalin, where there was an oral
contract but no price, the parties here had a contract that specified the price that was available to
persons who were authorized to provide services and be paid under the Agreement (i.e., employees,
partners, shareholders). This is not a situation where the parties failed to set a price. The parties
set a price for the parties who were authorized to provide services under the Agreement. The
Agreement did not specify a price (nor would it be expected to provide a price) for Subcontracted
Providers because they were not authorized to provide services absent preapproval from Aetna.

In conclusion, the Phase One Order found that Aetna did not breach the contract by failing
to pay unapproved Subcontracted Providers. That being the case, the Arbitrator cannot exercise
her discretion to ignore the Agreement and award breach-of-contract damages and cannot imply a
contract price when there was a contract price for the only providers who were authorized to

provide services.
VI. TEXAS PROMPT PAY ACT PENALTIES

SAPA seeks prompt-pay penalties on Aetna’s underpayments for services provided by
employees and locums to patients or members covered by Aetna’s fully insured Texas Plans.
Texas law provides that plans that fail to pay for physician services within the statutory deadlines
owe specific penalties set forth in the Texas Insurance Code.?’ Tex. Ins. Code §§ 1301.137(d)-(g);
843.342(d)-(g). SAPA’s TPPA claim is not preempted because it is limited to Aetna’s fully insured

Texas plans. CX-2000, p. 22.

SAPA’s expert, [}, retiably calculated the TDI penalties to be $24,847. CX-2000, p.
23, Table 15. Aetna argues that TPPA penalties cannot be awarded because the number of services
provided by SAPA-designated employees/locum tenens during the Core Claim Period was reduced

20 SAPA does not seek to recover pre-judgment interest on TPPA penalties as it contends that any interest on the
penalties is due to the State of Texas. SAPA’s Initial Brief, p. 20 n. 3.

12
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for various reasons.”! However, the evidence does not establish that any reductions were for
services provided under Aetna’s fully insured plans, which were a very small percentage of the
total services. SAPA proved by a preponderance of the evidence that it is entitled to recover
$24,847 in prompt-pay penalties from Aetna.

VII. AETNA’S BREACH OF CONTRACT CLAIMS

SAPA breached the Agreement when it failed to obtain preapproval for the use of
Subcontracted Providers as required by section 2.2 of the Agreement. As stated in the Phase One
Order, this was a material breach. Phase One Order, p. 12. It was not a technical breach. In Phase
Two, Aetna was required to prove by a preponderance of evidence that it sustained damages as a
result of the breach and the measure and amount of damages it sustained. “Courts distinguish
between uncertainty as to the fact of damages, which may preclude recovery, and uncertainty as
to the amount of damages, which ‘will not defeat recovery.”” Qaddura, 141 S.W.3d at 890 quoting
S.W. Battery Corp. v. Owen, 115 S.W.2d at 1099. Aetna proved the fact of damages and the amount
of damages by a preponderance of the evidence.

A. Fact of Damages

SAPA contends that Aetna did not sustain any damage caused by the breach, because its
Subcontracted Providers provided the same services as its employees and locums. SAPA’s
argument that the services provided by its Subcontracted Providers were of the same value as those
provided by its employees/locums ignores the fact that there is a value to the Subcontracted
Provider preapproval provision. Under this Agreement, preapproval of Subcontracted Providers
was a principal method that Aetna had to manage its network and reimbursement rates and be
competitive in the marketplace. Phase One Order, p. 13 (preapproval for the use of Subcontracted
Providers “was part of Aetna’s network management including its efforts to have reimbursement
rates that allowed it to be competitive in the marketplace”). While SAPA correctly observes that
Aetna’s current contract template does not distinguish between employees and Subcontracted
Providers, Aetna’s newer templates have other ways for Aetna to keep track of and manage its
network and assure that it is being used in appropriate markets at appropriate rates. See e.g.,
“Service and Pay to (Remittance) Location Form” in Exhibit A-247, pp. A000118-A.028 to A.031.

Next, SAPA contends that Aetna was required to prove and failed to prove that, had SAPA
requested preapproval, “it [Aetna] could have negotiated a lower rate for services from Singleton,
including that it would have terminated the Agreement, when it would have done so, and that
terminating the Agreement would have resulted in Singleton paying less.” SAPA’s Reply Brief, p.
1. SAPA offers virtually no legal support for its argument that Aetna had to prove it sustained
damages in the step-by-step fashion that SAPA alleges. SAPA cites Ryder Integrated Logistics,

I Aetna also argues that SAPA cannot recover penalties for these employee/locums for the reasons previously
addressed and rejected in section III(A) supra.

13
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Inc. v. Fayette County, 453 S.W.3d 922, 929 (Tex. 2015) for the proposition that the “causation
standard for a breach of contract claim includes causation-in-fact, also referred to as ‘but-for’
causation.” SAPA’s Initial Brief, p. 21. But Ryder is not a breach of contract case. Rather, Ryder
is a tort case, specifically a negligence case arising out of a motor vehicle accident.??

While the law does not require the Arbitrator to play out what might have happened (or
engage in “hypotheticals” about what might have happened) had SAPA requested preapproval,

SAPA’s contentions will be addressed.
1. Approval/Disapproval of Subcontracted Providers

SAPA asserts that, “[h]ad Singleton performed and sought preapproval, the factual record
reveals either that Aetna would have granted such approval or apparently communicated such
approval through claims processing.” SAPA’s Initial Brief, p.27, #4 (capitalizations omitted).

Disposing of SAPA’s second assertion first, SAPA’s contention that Aetna would have
communicated approval of the use of Subcontracted Providers through claims processing was
rejected in Phase One. Phase One Order, p. 11 (“after-the-fact approval of a physician by payment
of a claim is not the pre-approval required by the Agreement, which is approval ‘prior to utilizing
any subcontractor to provide services to Members’”).

Turning then to SAPA’s first assertion, which is that Aetna would have approved the use
of Subcontracted Providers, this issue must be considered with the backdrop of the Phase One
Order:

. . . the preponderance of the evidence established that the
breach of the provision requiring SAPA to obtain
preapproval for the use of Subcontracted Providers was
material. It was part of Aetna’s network management,
including its efforts to have reimbursement rates that
allowed it to be competitive in the marketplace. If SAPA
had requested preapproval of Subcontracted Providers,
many of whom were providing services outside the Houston
Market, Aetna Network would have learned that (1) SAPA
was using the services of Subcontracted Providers, who were
current or former members of groups that had lower

14
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reimbursement rates, but was billing to radiologists at the
Agreement’s higher reimbursement rate, and (2) SAPA was
billing under its TIN for services provided outside of the
Houston Market, which Aetna believed was prohibited
under the Agreement, and was being paid at rates above the
market rate in those markets. Based upon the preponderance
of the evidence, upon learning this information, Aetna would
have attempted to renegotiate its Agreement with SAPA to
have separate Agreements for each market at competitive
rates in each market and, if negotiations were unsuccessful,
Aetna would have terminated the Agreement.

Phase One Order, pp. 12-13.

As discussed below, Aetna proved by preponderance of the evidence that if SAPA had
sought preapproval for the use of Subcontracted Providers, Aetna would have denied the request
for two independent reasons. First, Actna would have learned that SAPA was using the
Agreement’s lucrative percentage of billed charges reimbursement rate for Subcontracted
Providers who were in Groups that had contracts with lower reimbursement rates.?> Second, Aetna
would have learned that the Agreement was being used outside of the Houston Market, which

Aetna believed was improper.?*

These conclusions are supported by the testimony of Aetna personnel and by the events in

Looking first at the events from 2013 to 2015. In 2013, [Jjjjffbecame the first entity in the
country to execute a management agreement with a Radiology Partners’ entity. At that time, -
was billing Aetna under a Hospital-Based Physician Group Agreement executed in 2011. The
reimbursement rate under that agreement was [JJJjj of the ||
The facilities listed in the Agreement were all located in [ although, by
2014, [l 21so provided services at facilities in [JJ The second entity that became a

B had a 2002 Physician Group

2 “[TThe preponderance of the evidence established that Aetna did not know that SAPA was using Subcontracted

Providers.” Phase One Order, p. 12.

24 SAPA correctly observes that some Aetna Network personnel knew that SAPA was providing services outside of
Houston. But the preponderance of the evidence established that the Aetna network personnel did not know that SAPA
was using this Agreement, which Aetna considered to be an Agreement for the Houston Market, in other markets such

as the Austin and El Paso Markets.

15
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Agreement with Aetna with a reimbursement rate of- of billed charges, which it used until it
merged into SAPA in October 2014 and began billing under SAPA’s TIN.

Aﬁer_ became affiliated with Radiology Partners, Aetna was contacted by

I 10 was & consultant for “Radiology

Partners.”” [Jj communicated to Aetna that he wanted to negotiate a single agreement
covering both entities with a reimbursement rate for commercial products of-of billed charges.

The emails reveal that, by as early as 2014, Aetna communicated to RPM’s consultant that
Aetna was “working diligently to reduce the overall network rates in order to increase sales
opportunities.” A-235, p. A000011 (Aetna email to ) (emphasis in the original email).
Aetna was not willing to agree to a percent of billed charges reimbursement rate.*® Aetna stated:
“Changing the financial methodology to a percent of billed agreements is an unacceptable method
of contracting and will not be considered.” A-235, p. AO00012.

The emails also reveal that Aetna was not willing to negotiate a single agreement that
would cover several markets. [JJffecknowledged: “Actna is now asking for us to deal with

you, [}, for the Oklahoma market, [} for the North Texas market, and ||| [ | N

for the Houston market.” A-235, p. A000010.

And, finally, the emails reveal that, in 2014, Aetna was willing to allow an agreement to
terminate rather than agree to a percent of billed charges reimbursement rate:

I remember we discussed the provider during one of my one
on ones and I indicated that the provider was on the old R85
fee schedule and wanted - of billed charges. We discussed
that we should not offer the provider no more than [ of
TXHTC and if he terminate it would be okay. I know the
negotiation was also not going well from the with Dallas and

_ called off their negotiation and from what

I know [ was issued a term also.

A-265, p. A000449 (intemal Aetna email). The [JFActna negotiations failed, and [
contract with Aetna terminated in 2014.

In 2015, SAPA “subcontracted with - to staff facilities in _ nearer to
I v here Singleton won the facility contract.” SAPA’s Initial Brief, p. 24. Based on the

2 Il id not name a specific Radiology Partners’ entity, but it was likely RPM or its predecessor.
26 This dispels the notion that Aetna began refusing percentage of billed charges reimbursement rates only after the
federal No Surprises Act was on the horizon.

16
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Regardless, the preponderance of the evidence establishes that, as early as 2014 and through 2021,
Aetna would not have negotiated a new agreement with SAPA or any other RPM or RPI entities

unless the new agreements had reimbursement rates that were lower than the Agreement’s rates.
b. Termination

SAPA contends that, even though it would not have agreed to a lower reimbursement rate,
Aetna would not have terminated the Agreement or acquiesced in SAPA’s termination of the
Agreement because Aetna wanted SAPA to remain in network for a variety of reasons, including
the fact that SAPA had many exclusive provider agreements with hospitals across the state.

In 2014, SAPA did not have a large number of exclusive provider agreements with
hospitals across the state. As previously discussed, even in 2014, Aetna was unwilling to negotiate
a percentage of billed charges agreement with RPM’s consultant and terminated or allowed the
I 2greement to terminate.

It is far from certain that SAPA would have been able to obtain the large number of
exclusive hospital agreements that it ultimately obtained if it had asked Aetna for approval when
it started using [Jj Subcontracted Providers in 2015. Some of SAPA’s hospital agreements
required SAPA to use best efforts to stay in network and some required it. Being in network with
Aetna from 2017 through early 2021 helped SAPA obtain hospital contracts.

By 2019, SAPA did have a large number of exclusive hospital agreements. While Aetna
preferred to be in network with hospital-based physicians, Aetna would not ignore financial
considerations. Aetna was willing to terminate contracts when it believed that that the rates were
too high and were not sustainable as they put Aetna at a competitive disadvantage in the
marketplace. That was true in 2014. It was also true in 2019-2020.

I /o2 unilaterally lowered SAPA’s reimbursement rate

substantially and did not try to dissuade SAPA from terminating when it did so in 2020.3°

Had Aetna been aware that SAPA was using Subcontracted Providers under the
Agreement and that they were being paid at the Agreement’s higher reimbursement rates, when
those same providers had previously been billed at lower rates, Aetna would have disapproved the

30 SAPA argues that Aetna was empowered to terminate because the federal No Surprises Act (NSA) was on the
horizon, but the preponderance of the evidence does not support that conclusion anymore than it supports the
conclusion that Aetna refused to negotiate percent of billed charges reimbursement rates because of the federal

NSA. 42 U.S.C.§§ 300gg et seq.
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Having considered all of the evidence, including th_ analysis of amounts
actually paid on OON claims during the relevant time period, the preponderance of the evidence
establishes that if SAPA had gone out of network it would have received less, not more, than the

Agreement’s rates.

4. Aetna Proved Fact of Damages

Aetna proved by a preponderance of the evidence that it was sustained damages caused by
SAPA’s failure to request preapproval because it paid more on SAPA claims than it would have
paid had SAPA complied with the Agreement by requesting preapproval. See also section VII(B)
infra.

Furthermore, SAPA provided no sound legal basis for requiring Aetna to prove that it
sustained damage by going through the step-by-step analysis that SAPA advocated. But, even if
Aectna was required to prove that it was damaged in the step-by-step fashion alleged by SAPA, it
did so. The preponderance of the evidence established that from 2014 through 2021 if SAPA had
requested preapproval of Subcontracted Providers, Aetna would have denied the request and
attempted to ncgotiate a new agreement at rates below the Agreement’s rates. Aetna would not
agree to a new agreement unless the rates were lower than those in the existing Agreement. If
negotiations were unsuccessful, the preponderance of the evidence shows that Aetna would have
terminated the Agreement and would have paid SAPA at rates that were lower than the rates in the

Agreement.

B. Amount of Damages

Phase One established that SAPA breached the Agreement “to the extent it added, used,
and billed for Subcontracted Providers who were not approved by Aetna.” Phase One Order at
p.44. Aetna proved by a preponderance of evidence that SAPA’s use of unapproved Subcontracted
Providers caused Aetna to sustain damages.

The remaining issues are the determination of the proper measure and amount of damages.
Aetna contends that, as a result of SAPA’s breach, “SAPA must pay damages to restore plan
benefits for the amounts paid for these unapproved physicians of at least $38.6 million (using an
in-network analysis) or up to $51.8 million (using an out-of-network analysis) or, alternatively,
$44.6 million (using the value Actna assigned to the services of unauthorized physicians once it
discovered the breach).”* Aetna’s Initial Brief, pp.1-2.

3 As previously discussed, SAPA contended Aetna sustained no damages, arguing that services provided by
Subcontracted Providers would have been paid at or more than the Agreement’s reimbursement rate if preapproval
had been requested or if the Agreement had been renegotiated or terminated. See Section VII(A) supra.
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Here, Aetna proved by a preponderance of the evidence that the proper measure of damages
is based on the non-SAPA median in network rate (“Network Rate™), determined the Network
Rate, and calculated damages based on the Network Rate with reasonable certainty by competent
and reliable evidence.>*

1 /2 Measure of Damages

As previously discussed, “[tJhe most common interest protected in breach of contract cases
is the expectation, or benefit of the bargain, interest.” Qaddura, 141 S.W.3d at 888. “Protecting
this interest seeks to restore the non-breaching party to the same economic position in which it
would have been had the contract not been breached—thus giving the party the benefit of its
bargain.” /d. at 888-889. “The benefit of the bargain is measured by the prevailing party’s
anticipated receipts and losses caused by the breach less any other loss he has avoided by not
having to perform.” /d. at 889.

Aetna offers its customers (the plan sponsors) a network of health care providers to provide
services to employees and beneficiaries of the plans at predicable, agreed upon rates and limited
out-of-pocket costs.> Aetna sells in-network benefits. Aetna does not offer out-of-network
services.’® Accordingly, the value to Aetna (including on behalf of the plans) in the provision of
services by unapproved physicians is the value of network services at reasonable market-based

rates.

Aetna’s expectation was that SAPA would request preapproval before adding, using, and
billing for Subcontracted Providers. Thus, the appropriate measure of damages is the difference
between the amounts paid for unapproved physicians under the Agreement and reasonable
Network Rates at the relevant time and for the relevant period. Aetna’s damages were the

34 Aetna argues that the proper measure of damages was the Network Rate but, in the altemative, argued for thejjjjj
I ($44.6 million per Aetna) or the “Return of All Monies Paid” ($51.8 million per Aetna) measures of damage.
Because Aetna argues for the Network Rate measure of damages, Aetna’s alternative theories need not be addressed.
Nevertheless, thh measure of damages is rejected on the grounds that Aetna’s [ Rate is nothing more
than the rate that Aetna offers to a provider at the start of a negotiation and is substantially below what Aetna typically
pays as well as its market rates. The “Return of All Monies Paid” measure of damages is also rejected. In support of
this alternative theory of recovery, Aetna relies principally on the Texas Supreme Court decision in Tex. Med. Res.,
LLP v. Molina Healthcare of Tex. Inc., 659 S.W.3d 424 (Tex. 2033) as well as the Dallas Court of Appeals decision
in Dallas Med. Ctr., LLC. v. Molina Healthcare of Tex. Inc., No. 05-19-01583-CV, 2021 WL 5071830, at * 7
(Tex.App.—Dallas Nov. 2, 2021, pet. denied). Both cases primarily involve the issue of whether certain statutes create
private causes of action; they do not decide the proper measure of damages for a breach-of-contract case. Additionally,
both courts addressed equitable clams such as quantum meruit and unjust enrichment, but those are not at issue in
Phase Two.

35 A comparatively small percentage of these claims were fully insured plans.

36 Customers determine if they want out-of-network benefits and design their plans on how they want to pay for
those. When employees or plan members use out-of-network providers, the plahs reimburse the members for any

covered costs incurred.
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and foreseeable consequence of SAPA’s conduct and were proven by a competent expert with
reasonable certainty. Mead, S.W.2d at 685.

VIII. AETNA’S SECTION 21.225 CLAIMS

Aetna’s First Amended Counterclaim and Third-Party Complaint and Demand in
Arbitration alleged an alter ego theory of recovery to impose liability on RPI, RPM, and Matrix.*!
See Aetna’s First Amended Counterclaim, 91 176-]181. Alter ego was an issue to be decided in
Phase Two. After the Phase One Order was issued, RPI, RPM, and Matrix moved for summary
disposition on Aetna’s alter ego claim. Following extensive briefing and a hearing, SAPA’s
dispositive motion was granted as to Aetna’s alter ego cause of action, which is governed by section
21.223 of the Texas Business Organizations Code. See Order on RP’s Motion for Summary
Disposition on Aetna’s Alter Ego Claim (October 10, 2023). The order did not grant summary
disposition on Aetna’s alternative claim under section 21.225 of the Texas Business Organizations
Code.*? Id. Thereafter, RPI, RPM, and Matrix filed a Motion for Summary Disposition on Aetna’s
Section 21.225 Claim; that motion was denied on February 28, 2024.

Aetna argues that RPM is jointly and severally liable to Aetna for damages caused by
SAPA’s breach of contract under sections 21.225(1) and (2) of the Texas Business Organizations

Code.

A. Section 21.225(1)

Section 21.225 provides: “Section 21.223 or 21.224 does not limit the obligation of a
holder, beneficial owner, subscriber, or affiliate to the obligee of the corporation is that person: (1)
expressly assumes, guarantees, or agrees to be personally liable to the obligee for the obligation.”
Tex. Bus. Orgs. Code § 21.225(1). The issue here is whether RPM expressly agreed to be liable
for SAPA’s obligations, particularly its overpayment obligations. This requires a careful study of
the relevant contract and application of the rules of contract construction. See Devon Energy
Production Co., LP v. Sheppard, 668 S.W.3d 332, 343 (Tex. 2023).

In construing a contract, the fundamental objective is to ascertain the parties’ intent as
expressed in the Agreement. /d. Instruments are construed as a whole. Jd. To the extent possible,
courts (and arbitrators) “strive to harmonize and give effect to all . . . provisions so that none will

*1 In Phase One, Aetna also sought to impose liability on Counter-Respondents based on their own alleged fraudulent
or negligent conduct and sought to impose joint and several liability on certain Counter-Respondents on the grounds
that they aided, abetted, assisted, encouraged and/or conspired with one another to commit fraudulent or negligent
conduct. Aetna’s First Amended Counterclaim and Third-Party Complaint and Demand in Arbitration § 182. In Phase
One, the Arbitrator found that Aetna failed to prove its causes of action for fraud, negligence, or any other tort by a
preponderance of the evidence. Accordingly, the Arbitrator finds that the Counter-Respondents did not aid, abet,
encourage, or conspire with one another to commit such conduct. by a preponderance. The Arbitrator holds that these
grounds cannot be the basis of joint and several liability.

42 Aetna did not plead this cause of action but was permitted to assert it.
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be rendered meaningless.” Id. “When . . . a contract can be given a definite and certain meaning,
it is not ambiguous even though the parties advance competing constructions.” 7d. “Unambiguous
contracts must be enforced as written without considering external evidence bearing on the parties’

subjective intent.” Id.

Aetna argues that [

I ctna cites provisions

from Article I of the Agreement in support of its contention that RPM expressly assumed,
guaranteed, or agreed to be personally liable to the obligee (Aetna) for the obligation (the

overpayment). |

Actna contends [
I A0, Actna contends that, as a result of that

“designation,” “RPM assumes Singleton’s obligations under the Agreement on or after the
Contribution’s Effective Date, September 28, 2014.” /d.

But Schedule 1.1(a) does not use the term “designate.” ||| GGG
Y I Actna argues that

because “Assumed Assets” includes “accounts receivable” and “rights to proceeds under insurance

That is a strained interpretation of the Contribution Agreement, and it ignores section 1.1(c)
which states:
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— These sections and schedule do not expressly set forth an intent on the

part of the parties to transfer SAPA’s liability for overpayments to RPM’s predecessor.

Moreover, Section 1.1(a), (b), and (c) and Schedule 1.01(a) and schedule are not the only
relevant provisions of the Contribution Agreement. The Recitals state: “as a condition to the
consummation of the transaction contemplated by, and as a material inducement to the willingness
of SAPA to enter into, this Agreement, SAPA and Company are entering into a Management
Services Agreement in substantially the form attached hereto as Exhibit A (the “MSA™)...” CX-
2040, p. SAPA_Aetna_017607. The executed MSA is a part of the Contribution Agreement. CX-
2040, p. SAPA_Aetna 017627 to SAPA_Aetna_017656.

The MSA is specifically provides that “Manager [RPM’s predecessor RDPM Texas, Inc.]
shall, or shall arrange for a third-party billing company to, submit claims on behalf of Practice
[SAPA] to appropriate governmental or non-governmental payers.” CX-2040, p.
SAPA _Aetna 017638 (§5.6.1). The MSA also provides:

5.6.2 Manager shall conduct, on behalf of the Practice, regular
reimbursement-related audits of Practice and the Services. If
Practice [SAPA] has received overpayments from third-party payers
[such as Aetna] or submitted claims for payments that would result,
or have resulted, in overpayments from third-party payers
(collectively, “Overpayments”), including without limitation from
Medicare or Medicaid, Manager shall, upon consultation with the
Practice, be empowered to negotiate and execute repayment by
Practice of the Overpayments to such third party payers . . .*

The executed MSA, which was a part of the Contribution Agreement, clearly provides that, if
overpayments exist, repayment will be made by Practice, which is SAPA. RPM, in consultation
with SAPA, may negotiate the overpayments, but SAPA is responsible for repayments.

43 This - was later amended or amended and restated several times. At the time of the alleged overpayments in
this matter, the [ G - in ffect with similar, if not identical,

provisions.
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Reading the |||} 2s 2 who!e, there is no ambiguity; the parties intended

that the overpayment obligations remain with SAPA.** RPM did not expressly assume, guarantee,
or agree to be personally liable for SAPA’s breach of contract or overpayments. RPM is not jointly
and severally liable for SAPA’s breach of contract based on section 21.225(1) of the Texas
Business Organizations Act.

B. Section 21.225(2)

Aetna also contends that RPM is “otherwise liable to the obligee under this code or other
applicable statute.” Tex. Bus. Orgs. Code § 21.225(2). Aetna contends that (||| G

B (:ici o comply with section 10.008(b) of the Texas Business

Organizations Act, which provides:

(b) If the plan of merger does not provide for the allocation and
vesting of the right, title, and interest in any particular real estate or
other property or for the allocation of any liability or obligation of
any party to the merger, the unallocated property is owned in
undivided interest by, or the liability or obligation is the joint and
several liability and obligation of, each of the surviving and new
organizations, pro rata to the total number of surviving and new
organizations resulting from the merger.

Moreover, the -Agreemem has a provision that acknowledges the requirements of
the Texas Business Organizations Act and complies with it.

4 “Unambiguous contracts must be enforced as written without considering extrinsic evidence bearing on the

parties’ subjective intent.” Devon, 668 S.W. 3d at 343. [ IIEGNGNGNGNGEEEEEEEEEEEEEEEE

will not be considered on this issue.
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Based on language of the ||| ] ]l and the preponderance of the evidence, Aetna failed

to meet its burden of proving that the ||| | | QBB did not comply with section 10.008 of
the Texas Business Organizations Code.

For these reasons, Aetna failed to prove by a preponderance of the evidence that RPM (or
any Co-Respondent) is jointly and severally liable for SAPA’s breach of contract under sections
21.225(1) and 21.225(2) of the Texas Business Organizations Code.

IX. FINDINGS AND CONCLUSIONS

1. Singleton Associates, P.A. shall recover of and from Aetna Health Inc. and Aetna
Life Insurance Company the total amount of $1,543,669 plus interest for breach-
of-contract damages for claims during the Core Claims Period.

2. Singleton Associates, P.A. shall recover of and from Aetna Health Inc. and Aetna
Life Insurance Company the total amount of $24,847 in penalties for violation of
the Texas Prompt Pay Act for claims during the Core Claims Period.

. 2 Aetna Health Inc. and Aetna Life Insurance Company (including on behalf of the
plans that it administers) shall recover of and from Singleton Associates, PA the
total amount of $14,104,578, plus interest.

4. Aetna Health Inc. and Aetna Life Insurance Company (including on behalf of the
plans that it administers) shall recover nothing from Radiology Partners, Inc.,
Radiology Partners Management LLC, and Radiology Partners Matrix, PLLC for
the Core Claims.

3. Radiology Partners Management LLC, Radiology Partners, Inc., and Radiology
Partners Matrix, PLLC are not jointly and severally liable for the awards against
Singleton Associates, PA.

6. All pending motions, including motions for summary judgment, are denied.

g The parties have a scheduling order on Phase Three, but they are ordered to confer
on any necessary revisions within seven business days after receipt of this Order
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and are ordered to submit an agreed scheduling order within fourteen business days
of receipt of this Order.*’

8. The Phase Three hearing is scheduled to start at 9:00 a.m. on October 14, 2024 in
Houston and continue through October 19, 2024, if necessary.

Signed this > dayof ~T“/LY 2024,

- — -

i E—E g
Patricia Chamblin, Arbitrator T

4 If the parties cannot reach an agreement on the Phase Three scheduling order, then they are to submit their own
proposed scheduling orders within 14 days of receipt of this Order.
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION

SINGLETON ASSOCIATES, P.A.

Plaintiff,

V.
CASE NO.

AETNA U.S. HEALTHCARE INC,,

Defendant.

LO» O L L LN LR LR LN LR LN

Claimant Singleton Associates, P.A. (“Singleton”) brings this arbitration demand
against Respondent Aetna U.S. Healthcare Inc. and its Affiliates,! (“Aetna”) as a direct
result of Aetna’s improper reimbursement practices for medically necessary services
rendered pursuant to the Physician Group Agreement (“Agreement”). A copy of the
Agreement is attached hereto as Exhibit 1. Section 10.2.2 of the Agreement specifies the

basis for arbitration:

Any controversy or claim arising out of or relating to this Agreement or the breach,
termination, or validity thereof, except for temporary, preliminary, or permanent injunctive
relief or any other form of equitable relief, shall be settled by binding arbitration
administered by the American Arbitration Association (“AAA”) and conducted by a sole
arbitrator in accordance with the AAA’s commercial Arbitration Rules (“Rules”). The
arbitration shall be governed by the Federal Arbitration Act, 9 U.S.C. §§ 1-16, to the
exclusion of state laws inconsistent therewith or that would produce a different remit, and

! Aetna signed the Agreement on behalf of all its “Affiliates.”
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NOTICE OF REQUEST FOR INTERIM DECLARATORY RELIEF

The Demand includes a request for interim declaratory relief at Count One. (See
Count One below; AAA Rule R-37.)

FACTUAL BACKGROUND

1. Singleton is a medical group of employed and contracted radiologists who
are the hospital-based radiologists at top hospitals and health systems across Texas.

2. In 2002, Singleton entered a contract with Aetna. The Agreement requires
Aetna to promptly process and pay Singleton for Covered Services rendered to Aetna for
members of health plans (“Plan Members”) that Aetna insures and/or administers.

3. For nearly twenty years, Aetna had an obligation to and generally did
reimburse Singleton at the mutually negotiated and agreed-upon discounted contract rates
for radiology services provided at various hospital and other service locations. During that
period, the parties allowed the Agreement to be renewed annually on more than 15
occasions.

4. Aetna manufactured the basis for this legal dispute during the middle of the
COVID-19 pandemic in fall 2020 as part of its broader contract negotiating strategy to try
to unilaterally impose substantial rate reductions. Specifically, Aetna mandated an
approximately 65% reduction to the already discounted contract rates if Singleton wanted
to keep the Agreement in place. Singleton rejected Aetna’s unilateral drastic rate reduction,
and responded pursuant to the Agreement with a 120-day notice of termination, to take

effect if the parties could not reach a mutually acceptable resolution.
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5. Once Aetna realized it could not unilaterally impose the rates, it sought to
pressure Singleton by targeting Singleton’s bills through a third-party vendor. The vendor
started issuing letters to Singleton contending that the vendor, supposedly, had detected
more than $29 million in incorrect payments to Singleton, and asserting a right by Aetna
to recoupment. But the stated rationale for the recoupment was untenable. Specifically,
Aetna’s vendor wrongly asserted that the bills had been billed under the incorrect Tax
Identification Number (“TIN”), based on the false notion that the Agreement supposedly
did not apply to Singleton physicians outside of Houston. In fact, the Agreement can and
does apply to physicians outside of Houston.

6. Moreover, many of the bills targeted by Aetna through its vendor had been
processed and paid long ago. The recoupment demands were well beyond any reasonable
or appropriate time period to make such assertions. Aetna’s recoupment argument also
involved no new information. Singleton is informed and believes that Aetna knew when
it processed and paid those bills, in the ordinary course of business, that the physicians
were outside Houston. The bills used the correct TIN, and Aetna knew full well for many
years that the Agreement applies to physicians outside of Houston. The Agreement does
not limit its use to only services rendered in Houston. Moreover, Aetna certainly knew and
also easily could have confirmed before processing and paying each of these bills that these
physicians were at locations outside of Houston. Therefore, the basis for overpayments
was and remains a sham.

7. Coincidentally, the third-party vendor’s stated rationale for recoupment

starting in November 2020 mimics a negotiating position that Aetna’s contract negotiators
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had first asserted a year earlier, in September 2019 — i.e., that Aetna supposedly had
intended the Agreement to be limited to Houston. Yet, Aetna continued to use the
Agreement for over a year after that untenable assertion, processing and paying bills for
services by Singleton physicians that Aetna clearly knew were at locations outside
Houston. Furthermore, Aetna and its third-party vendor also have ignored the many prior
years of the parties’ course of dealings using the Agreement outside of Houston.

8. Aetna’s claim that the Agreement was limited to Houston, and the suggestion
that Aetna did not know the Agreement was used outside of Houston, is dubious at best.
Each bill that Singleton submitted to Aetna included not only Singleton’s TIN, but also the
treating physician’s unique NPI, and the location where the services were rendered. Thus,
Aetna always knew the physician’s identity, medical group, and servicing address. Until
around August-September 2020, Aetna repeatedly paid Singleton the contracted rate for
radiology services that Singleton provided both in and outside of Houston. There is a
nearly two-decade course of conduct in which Singleton billed and received payment from
Aetna for professional radiology services this way.

0. But then Aetna materially changed its payment practices to substantially
underpay Singleton compared to how Aetna had paid all those years. Since then, Aetna
has persisted with the false contention that the Singleton TIN and the Agreement only could
be used for a very limited subset of Singleton’s more than 500 physicians, based on the
fiction that the Agreement applied to only Singleton’s physicians in Houston.

10.  Singleton objected timely to the improper notices of recoupment from

Aetna’s vendor. But Aetna ignored these objections and inappropriately recouped
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payments that it made to Singleton on past bills under the Agreement. These recoupments
converted those previously paid bills into unpaid/underpaid ones.

11.  To date, Singleton has identified wrongful recoupments by Aetna of close to
$500,000. Recently, Aetna indicated that it would pause the improper recoupments, but
the threat that Aetna may resume recoupments at any time remains. Aetna has not
demonstrated that it intends to work in good faith with Singleton to resolve these contract
disputes. On the contrary, Aetna repeatedly delayed engaging with Singleton in efforts to
reach a negotiated resolution, largely ignored Singleton’s positions, and failed to recognize
or admit to the mountain of incontrovertible evidence of Aetna’s years of voluntarily and
knowingly using the Agreement to pay only discounted rates for radiology services outside
of Houston.

12.  Singleton filed this Arbitration Demand only after making extensive efforts
over the course of many months to reach a negotiated resolution with Aetna. Singleton’s
diligent efforts have proven unsuccessful.

Singleton’s Hospital-Based Professional Radiology Services

13.  Singleton and Aetna are signatories to the Agreement, which remained in
effect from 2002 until February 2021 — i.e., almost two decades. Singleton is a well-
respected Texas professional association that provides professional radiology services at
more than 100 hospitals across Texas, in addition to other locations.

14.  Aetna is a Pennsylvania corporation with its principal place of business in
Hartford, Connecticut. Aetna has “Affiliates” throughout the United States and has

expanded the number of its “Affiliates” accessing the Agreement throughout the years.
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Aetna is one of the largest for-profit health plans in the nation, and was recently acquired
by CVS Health, which now ranks No. 5 on the Fortune 500.? Thus, Aetna is a sophisticated
contracting party that can negotiate a more limited contract. It also possesses plenty of
resources, experience and infrastructure to know the location of the physician rendering
services for each bill received from Singleton.

15.  During the contract period, Singleton provided professional radiology
services to Aetna. The Plan Members select Aetna based on Aetna’s representations to
them, their families, and where applicable their employers, that Aetna has a robust network
of contracted providers to serve their health care needs. Singleton and its physicians were
an important part of Aetna’s ability to offer radiology services to Plan Members at
discounted contracted rates. Aetna willingly accepted the benefits of having Singleton in-
network in Texas, including paying only discounted rates throughout the contracted time
period and being able to advertise that Singleton’s physicians were in-network providers
and part of its network.

16.  This arbitration seeks to recover damages for all of the incorrect non-
payments, underpayments and recoupments that Aetna has caused. This includes, without

limitation, the full principal amounts owed under the Agreement, all available interest and

2 Like other publicly traded health plans, the COVID-19 pandemic has been good to Aetna’s stock price, due to the
widely reported decrease in scheduled services from patients not seeking services, while Aetna continued to collect
premiums from government and private sources. For example, when Aetna in September 2020 demanded a 65%
decrease in the already discounted contract rates, Aetna’s stock was around $60, just as it was a year earlier in
September 2019; by the first week of January 2021, Aetna’s stock was around $70; by the first week of May it was in
the $80s. This further reflects that Aetna’s demands against Singleton are not driven by some dire financial crunch at
the company. At the same time, providers like Singleton have experienced significant declines in volume of services
and revenues.
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penalties, the administrative expenses necessary to deal with Aetna’s improper conduct,
and any and all other relief available under the applicable laws, regulations, and AAA rules.

Timeline of Negotiations

17.  From 2002 until fall of 2020, the Agreement with Singleton renewed
annually after its initial three-year term. During each renewal period, Singleton submitted
bills to Aetna, and Aetna received those bills from Singleton. The bills reflected the name
of the Plan Member, date of service and type of service, as well as the name of the physician
treating the patient, place of service, service facility location (including city), group TIN,
and physician NPI. Singleton submitted many thousands of bills to Aetna for work
performed by its various physicians from 2002 to the present.

18.  On information and belief, for each bill for professional services that
Singleton submitted to Aetna throughout this time period for the physician services, Aetna
also typically received a parallel facility bill from the hospital or other locations where
those patient encounters occurred for the associated technical services. Those parallel
facility bills also would typically reflect parallel facility codes for the parallel facility
radiology services, as well as identifying the facility TIN and location. These facility bills
are another source through which Aetna knew it routinely was receiving services from
Singleton physicians at locations outside Houston.

19.  Singleton also periodically advised Aetna of increases to its chargemaster, as
allowed by the Agreement. On multiple occasions, Aetna responded that the increases
permitted Aetna to make a specifically calculated reduction in the contract rates pursuant

to the Agreement provision addressing chargemaster increases. Singleton is informed and
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believes that Aetna calculated these specific reductions by modeling Aetna’s prior
utilization of Singleton’s services, based on bills submitted by Singleton in a prior time
period, including bills for services from locations other than Houston. This modeling by
Aetna occurred periodically over the course of the Agreement. In this way, Aetna further
relied on its use of Singleton’s physicians in locations outside Houston.

20.  On information and belief, sometime after permitting the renewal of the
Agreement in 2019, Aetna determined it did not want to maintain the Agreement with
Singleton as currently drafted, and Aetna sought to manufacture a strategy to force
Singleton to enter into a different agreement with far lower rates.

21.  Aetna first attempted to strong-arm Singleton into a dramatic reduction of
approximately 65% in the rate of payment for services. On September 23, 2020, Aetna
mandated changes to the Agreement fee schedule _ which amounted to an
approximately sixty-five percent (65%) reduction to current reimbursement rates. This
mandated reduction was inappropriate under any circumstances, and particularly so in the
middle of a pandemic, which caused widely reported disruptions to health care providers
like Singleton, while generally boosting profits of health plans like Aetna.

22.  Singleton could not accede to the dramatic rate decrease. Moreover, pursuant
to the terms of the Agreement, Aetna’s decision to impose the change unilaterally, rather

than through negotiation, effectively left Singleton with no option other than to respond
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with a notice of termination, which it sent on or about October 13, 2020, to take effect 120
days later if Aetna refused to negotiate.?

23.  Aetna would not budge at all. Accordingly, termination of the Agreement
became effective on February 10, 2021.

24.  Less than a month after the termination notice was sent, but before
termination became effective, Aetna tried to squeeze Singleton further by subjecting
Singleton to an expansive post-payment bills “audit.” Aetna’s third-party vendor, Equian,
started bombarding Singleton — still in the middle of the already disruptive COVID-19
pandemic — with cursory “audit” letters demanding tens of millions of dollars in
recoupments. The first of these recoupment requests occurred on or about November 11,
2020. Many of the bills were several years old and had been processed and paid by Aetna
with full knowledge of the identity of the medical group, the rendering radiologist, and the
location of the service. Singleton timely and appropriately objected to these untimely and
unjustified demands for recoupment.

25.  The recoupment demands did not assert anything that Aetna did not know in
the ordinary course of business when it processed and paid these bills. Moreover, if Aetna
felt it needed more information to process and pay these bills, then it had a duty to request

that information in the ordinary course of business before paying them, within the
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applicable timeframes to ask a provider for more information. Otherwise, the deadlines to
process and pay bills would be rendered a nullity.

26. Texas state law also expressly prohibits plans from making recoupment
demands more than 180 days from the date of payment. Tex. Ins. Code §§ 843.350(b),
1301.132(b). The same law requires the plan to give written notice within this 180-day
period of both the basis and specific reasons for seeking recoupment. Equian’s demands
also fell short of these requirements to pursue alleged overpayments.

27.  Texas law also reflects not only public policy, but also industry standard in
this geography for plans to provide these details within this time period. These standards
also make sense given the payor-provider dynamic, under which the payor wields far more
control over the decision to make payments, and the plan has ample time and resources to
investigate bills before paying them.

28.  Notwithstanding Singleton’s timely and appropriate objections to Equian’s
improper and untimely demands, Aetna has started to recoup money from Singleton on
bills that were paid using the Agreement. In Remittance Advices (“RAs”) sent to
Singleton, Aetna has included message codes stating that reductions in reimbursement are,
allegedly, “overpayment recoveries.” In fact, Aetna is just creating more unpaid/underpaid
bills under the Agreement.

29.  Aetna also has improperly failed to pay bills covered by the Agreement,
based on an alleged incomplete or invalid Tax Identification Number (“TIN”). Singleton
is informed and believes that this non-payment reason is driven by Aetna’s frivolous

attempt to redefine the contract as only applying to physicians in Houston. Ironically,
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Aetna non-payments on these bills further reflect that Aetna can tell from the bills
themselves where the physicians are located, just as Aetna has been able to do throughout
the past two decades under the Agreement.

30.  Singleton is informed and believes that Aetna’s recoupment efforts also
constitute improper cross-offsets among the health plans that Aetna administers for other
health plans. See Peterson v. UnitedHealth Group Inc. (8™ Cir. 2019) 913 F.3d 869.%

IMPROPER AUDIT AND RECOUPMENT PRACTICES

31.  Singleton also seeks redress against Aetna for instituting improper post-
payment audits, sending notices of recoupment, and engaging in illegal recoupment
practices against bills for which it already paid and/or still owes Singleton under the
Agreement.

32.  First, the Agreement did not give Aetna the right to conduct an audit, much
less a post-payment audit, in support of any alleged recoupment initiative. The Agreement
contains limited audit rights that apply in limited circumstances when auditing the quality
or necessity of medical care. There is no basis to conduct an audit based on services that
are indisputably “Covered Services.”

33.  Second, Aetna’s recoupment efforts also ignore the statutory framework
governing insurance overpayments and refund requests that was agreed upon in the

Agreement. Section 11.2 of the Agreement provides that it “shall be governed in all

4 A cross-offset occurs when a health plan administrator comingles the bills of one administered health plan against
the bills of another administered health plan. When Aetna entered the business of administering health plans, it took
on the obligation to handle each bill for each of them on its own merits, not to cross-offset bills from one plan against
another plan.
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29

respects by the laws of the State of Texas ...”. This includes the Texas Prompt Pay Act
(“TPPA”), codified in Chapters 843 and 1301 of the Texas Insurance Code, and
promulgated by the Texas Insurance Department’s Regulations in Title 28 of the Texas
Administrative Code. Notably, the TPPA explicitly prohibits its terms from being waived,
voided, or nullified by contract. Tex. Ins. Code §§ 843.353, 1301.107.

34.  Therefore, Aetna is prohibited from now claiming that the bills for which it
seeks recoupment were not “clean” when submitted by Singleton for payment. Aetna must
determine whether a bill submitted by Singleton is “clean” (in other words, that the bill
was submitted properly) within thirty (30) days of the date of submission of the bill. See
28 Tex. Admin. Code § 21.2808. If Aetna believed that Singleton’s submission of bills
was inappropriate, inaccurate, or insufficient in some way, including because a bill was
submitted under an allegedly incorrect TIN, it had thirty (30) days from the date of
submission to review the bill and notify Singleton of this contention. See Tex. Ins. Code
§§ 843.338, 1301.103. In this case, Singleton never received notice from Aetna that any
of Singleton’s bills processed and paid in the ordinary course of business were not “clean”
or payable pursuant to Texas law or the Agreement. On the contrary, Aetna made the
determination that the bills were clean and payable when processing and paying them.
Therefore, Aetna’s conduct waived any argument that it is entitled to recoupment based on
alleged submission of bills that were not “clean.”

35.  Under the TPPA, an insurer has only 180 days after the date a provider

receives payment from the insurer to provide written notice of a suspected overpayment.

Tex. Ins. Code §§ 843.350(a)(1), 1301.132(a)(1); see also 28 Tex. Admin. Code §
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21.2818(a). Thus, even if Aetna were entitled to recoupment on its concocted theory of
trying to limit the Agreement’s geography — which Singleton does not concede — Aetna
still could only have done so for bills paid within 180 days of Aetna’s notices —the first of
which came from Equian dated November 11, 2020.

36.  Third, the TPPA places the basis for recoupment requests on a bill-by-bill
basis. Therefore, the notice of recoupment from Aetna to Singleton had to be in written
form identifying each of the specific bills, and for each bill the specific amounts for which
a refund allegedly is due, in addition to the basis and specific reasons for the request for
refund for each bill identified. Tex. Ins. Code §§ 843.350(a)(1), 1301.132(a)(1); see also
28 Tex. Admin. Code § 21.2818(a). Aetna’s demands to Singleton fall woefully short of
the mark on these legal requirements.

37.  The demand from Aetna’s vendor, Equian, state only that an incorrect TIN
allegedly was submitted with Singleton’s bills. The demand fails to say how the TIN was
allegedly incorrect, specify which Group TIN(s) Aetna contends should have been applied,
or how the bill can be corrected. Thus, Aetna has failed to meet the minimum requisite
level of specificity on a bill-by-bill basis under the TPPA.

38.  Furthermore, Aetna’s conduct also would — according to the Department of
Labor — constitute an “adverse benefit determination” for any bills that fit within the scope
of the federal claims handling regulations. Federal law broadly imposes detailed claims
handling regulations on most commercial insurers. Plans bound by these federal rules are
required to process, deny, contest and/or request any needed information on bills within no

more than thirty (30) days, and must do the following:
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(1) Provide a specific reason or reasons for any adverse determination;

(i1) Provide reference to the specific plan provisions on which the

determination is based;

(ii1) Provide descriptions of any additional material or information
necessary to perfect the bills and explanations of why such material or

information is necessary;

(iv) Provide with the response to the bill a description of each plan’s review
procedures and the time limits applicable to such procedures, including
a statement of the claimant’s right to bring a civil action following an
adverse benefit determination on review.

(v) If an internal rule, guideline, protocol, or other similar criterion was
relied upon in making the adverse benefit determinations, then identify
the specific rule, guideline, protocol, or other similar criterion; or state

that such a rule, guideline, protocol, or other similar criterion was relied
upon in making the adverse determination, and offer that a copy of such
rule, guideline, protocol, or other criterion will be provided free of
charge to the claimant upon request.

(29 C.F.R. § 2560.503-1 [originally imposing procedures on ERISA plans, starting in 2003]
(emphasis added); 29 C.F.R. §2590.715-2719 [Affordable Care Act (“ACA”) extending
these requirements to non-ERISA commercial health plans, starting in 2010].) These
federal rules can and often do apply to Aetna in addition to any applicable state law rules.
In this way, the federal regulators preclude health plans from paying first without diligently
and timely reviewing a bill, and then later asserting that something the health plan did
know, or could have learned through due diligence during the time period to process the
bill, was not known. Otherwise, the federal deadlines would be rendered a nullity.

39.  In 2010, the federal government added a “strict compliance” standard to the
federal claims handling regulations, with the only exception being de minimis failures that

are non-prejudicial, with good cause, and beyond the plan’s control. (29 C.F.R. §
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2590.715-2719(b)(2)(1i1).) This enhancement occurred because some health plans
previously had tried to avoid the original regulations by convincing courts to accept a lesser
“substantial compliance.” Now health plans are bound by a “strict compliance” standard.
This change reflects once again that the regulators recognized the undue power of
companies like Aetna, and the need to hold these companies to a less forgiving standard
when it comes to bills processing and payment.

40.  Aetna woefully failed to comply with the federal claims handling regulations
for any bills that are governed by those rules. Aetna did not give notice of the overpayment
to the beneficiary or cite any plan provisions that would allow for recouping overpayments
in the manner and timeframe that Aetna has attempted against Singleton.>

41.  Fourth, Aetna’s assertion that the rates in the Agreement apply to a limited
subset of radiologists located in Houston is not supported by the Agreement’s plain
language. The Agreement does not contain a geographic limitation.

42.  The information that Aetna receives from Singleton on a bill identifies the
group and contains the name of the treating physician. In addition, there is a longstanding
course of conduct that conflicts with Aetna’s interpretation of the Agreement. For years,
Aetna has credentialed and paid bills for hundreds of Singleton physicians serving clients
across the State of Texas, without ever raising concerns regarding Singleton’s bill

submission or locations.

3 When both federal and state law apply to a bill, ACA confirmed that whichever is more protective controls. Thus,
Aetna cannot evade applicable state or federal law by trying to argue for whichever one it may feel is more forgiving.
In any event, Aetna’s attempt to revisit long ago paid bills is inappropriate under both state and federal law.
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IMPROPER NON-PAYMENTS AND UNDERPAYMENTS

FOR OTHER REASONS

43. In addition to the above-described failures to correctly pay based on the
arguments about non-Houston physicians, Singleton seeks redress against Aetna for non-
payment, underpaying, or causing to be underpaid, any and all bills under the Agreement
for medically necessary services.

44.  Singleton performed every obligation required of it under the Agreement.
Aetna is contractually obligated to pay Singleton for the health care services that Singleton
provided to Aetna at the contractually agreed-upon rates.

45.  Aetna has breached the Agreement by failing and refusing to pay Singleton
the agreed-upon rates for bills correctly submitted by Singleton to Aetna for health care
services Singleton provided to Aetna.

46.  Singleton has suffered damages as a result of this breach of the Agreement
and 1s entitled to recover for all of those damages, including without limitation, both the
principal owed and interest thereon.

47.  The TPPA provides that insurers that fail to pay clean bills are liable to
providers for statutory penalties and interest. See Tex. Ins. Code §§ 843.342, 1301.137.

48.  Singleton informed Aetna of the unpaid or underpaid bills and demanded
immediate payment, but Aetna has, to date, failed and refused to pay Singleton the

contracted rate for services provided by Singleton.
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SINGLETON’S REQUEST FOR INFORMAL DISPUTE RESOLUTION

49.

I -

Acetna failed to comply with this requirement.

50.  On January 22, 2021, Singleton sent Aetna a letter that raised concerns,
issues, and controversies that had arisen under the Agreement. Singleton also requested in
this letter that Aetna provide a copy of any dispute resolution process that Aetna felt applied
to these disputes. Aetna did not timely respond to that letter. There was no response at all
in February 2021 or March 2021. See Exhibit 2.

51.  OnMarch 26,2021, having received no response, Singleton followed up with
a second letter, to which Aetna also failed to timely respond. See Exhibit 3.

52. Only on April 26, 2021 — which was more than three months from
Singleton’s first letter and a full month after Singleton’s second letter — did Aetna finally
provide a response. Aetna’s untimely response letter attached a copy of what appears to
be solely an internal Aetna policy document. The attachment purported to outline how
Aetna handles network participation agreements, but only if the appropriate market heads
adopt the policy. The attachment also contained no date, had not been distributed to
Singleton during term of the Agreement, and has no indicia of having been adopted or
approved by any Aetna marketing head or otherwise.

53. Moreover, if that document were, in fact, to have been an appropriate dispute

resolution procedure, Aetna provided it far too late for it to be effectively implemented.
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For example, the document states that Aetna would have been required to respond within
no more than 15 business days to Singleton’s letter from January 22, 2021 — i.e., by mid-
February.

54.  Inshort, either Aetna failed to timely comply with its own dispute resolution
procedure by not providing it before the dispute and not following the deadlines contained
in the document, or this document does not apply to Singleton (if anyone).°

COUNT ONE: INTERIM DECLARATORY RELIEF

55.  Aetna’s untimely response letter creates a controversy between Singleton and
Aetna concerning Section 10.2.1 of the Agreement for which time is of the essence.
Singleton therefore seeks an interim declaratory ruling on the parties’ rights, status, and
other legal relations under the Agreement, Texas law and the applicable AAA rules as it
relates to Section 10.2.1 of the Agreement. Specifically, Singleton requests AAA
determine, on an interim declaratory basis, pursuant to AAA Rule R-37, the following:

(a)  The internal policy that Aetna sent in its April 26, 2021 letter
is not applicable to Singleton and no other pre-arbitration dispute
resolution processes are needed by Singleton at this point to proceed
with this arbitration;

(b)  Singleton has substantially complied with any and all
applicable pre-arbitration dispute resolution processes, and has no
further duty to engage in any other dispute resolution efforts prior to
proceeding with this arbitration;

(c)  Singleton is excused from compliance with the internal policy
and any other allegedly applicable pre-arbitration dispute resolution

6 The internal policy does not have the appearance of a document for distribution outside Aetna. Instead, it has
language indicating that this is meant to be a document used only by Aetna, perhaps as language to propose in
contracts, rather than as anything that got distributed to Singleton.
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processes, such that this arbitration can proceed without any further
pre-arbitration efforts;

d The provision in

(e) Aetna did not timely provide any pre-arbitration dispute
resolution process to Singleton in accordance with Section 10.2.1.

56.  Alternatively, Singleton seeks an interim declaratory ruling as follows:

(a)  Aetna is ordered to immediately engage in any pre-arbitration
dispute resolution process found to be required under the specific
deadlines of that pre-arbitration dispute resolution process;

(b)  Any failure by Aetna to comply with the specific timeframes
ordered was a material breach by Aetna that excuses Singleton from
any need to engage in any further pre-arbitration dispute resolution
efforts before this arbitration proceeds; and

(c)  The rest of this arbitration is held in abeyance for no longer
than the time period necessary to complete such pre-arbitration
dispute resolution efforts.

COUNT TWO: CONTRACT UNDERPAYMENT (NON-RECOUPMENT)

57. The Agreement is a valid and enforceable contract that requires Aetna to
reimburse Singleton at the rates specified in the Agreement at relevant times.

58. Singleton performed all covenants and conditions required by contract.

59. Aetna breached the Agreement by failing to pay the amounts owed pursuant
to the Agreement for Singleton’s provision of services to Aetna.

60.  Asadirect and proximate result of the breaches of the Agreement, Singleton
has been damaged in an amount to be proved at hearing, currently believed to exceed at

least $10 million.
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COUNT THREE: CONTRACT UNDERPAYMENT (RECOUPMENT)

61. The Agreement is a valid and enforceable contract that requires Aetna to
reimburse Singleton at the rates specified in the Agreement at relevant times.

62.  Singleton performed all covenants and conditions required by the
Agreement.

63.  Aectna breached the Agreement by failing to pay the amounts owed pursuant
to the Agreement for Singleton’s provision of services to Aetna.

64. These underpayments arose because Aetna recouped amounts that were
previously paid to Singleton pursuant to the rates in the Agreement while in effect. Each
recoupment is a breach of contract because it reverses a payment made under the
Agreement for a service rendered while the Agreement was in effect.

65. In addition, each notice of recoupment that Aetna issued or caused to be
issued constitutes an anticipatory breach of the contract because it threatens to reduce or
eliminate reimbursement for a medically necessary service that was rendered under the
Agreement.

66. As a direct and proximate result of the past and future breaches of the
Agreement, Singleton has been damaged in an amount to be proved at hearing, currently
believed to exceed $ 10 million.

COUNT FOUR: TEXAS PROMPT PAY ACT

67. The TPPA, as codified in the Texas Insurance Code, mandates that insurers
or health maintenance organizations promptly pay health care providers for properly

submitted bills within thirty (30) days of the electronic submission of the bill.
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68.  Despite this obligation, as alleged above, Aetna has failed to reimburse
Singleton at the contracted rate within thirty (30) days of submission of the bills. Because
Aetna failed to reimburse Singleton at the contractually mandated rate within thirty (30)
days of submission of the bills, Aetna is liable to Singleton for statutory penalties.

69.  Singleton has suffered damages as a result of Aetna’s failure to promptly pay
Singleton and is therefore entitled to recover full payment on Singleton’s bills and statutory
penalties as authorized by Sections 843.342 and 1301.137 of the Texas Insurance Code,
along with reasonable attorney’s fees and costs pursuant to Sections 843.343 and 1301.108
of the Texas Insurance Code, in an amount to be proved at hearing.

COUNT FIVE: DECLARATORY RELIEF (AUDITS AND RECOUPMENT)

70.  The Agreement does not permit Aetna to conduct post-payment audits or to
demand post-payment adjustments of the amounts paid to Singleton after the period
permitted in the Agreement and/or after the period permitted by Texas law.

71.  The Agreement required Aetna to provide required post-payment audit
notices within the time limits required by law, to conduct post-payment audits and make
claims for refunds within the time limits required by law, and to provide notice to Singleton
if any bills were deemed to be submitted incorrectly or not “clean” within the time limits
required by law.

72.  There is a justiciable controversy between Singleton and Aetna concerning
whether Aetna is entitled to demand repayment of sums per Aetna’s demands, and whether
the notices containing those demands were made in accordance with the parties’

agreements and Texas law.
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73.  Singleton therefore seeks the following declarations of the parties’ rights,
status, and other legal relations under the Agreement and Texas law:
(@) The rates in the Agreement apply to professional services

rendered by Singleton physicians that are licensed to treat patients in
Texas;

(b)  Singleton correctly submitted “clean” bills for payment to
Aetna pursuant to the terms of the Agreement and Texas law;

(c)  Aetna is prohibited from conducting post-payment audits that
do not conform with the provisions of the Agreement and Texas law;
and

(d)  Aetna is prohibited from making claims for refunds or
recoupment from Singleton beyond the time limits set by Texas law.

PRAYER
WHEREFORE, Claimant Singleton respectfully requests that the panel enter
judgment in its favor and against Respondent, and grant the following relief:

a) Count One: Enter an order granting interim declaratory relief stated in

Count One.
b) Count Two: Singleton is entitled to recover all damages sustained as a result
of Aetna’s non-recoupment-driven underpayment breaches of the

Agreement.
c) Count Three: Singleton is entitled to recover all damages sustained as a
result of Aetna’s recoupment-driven underpayment breaches of the

Agreement.
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d) Count Four: Singleton is entitled to recover all reasonable and necessary
attorneys’ fees as are equitable and just under Chapter 37 of the Texas Civil
Practice and Remedies Code.

e) Count Five: Enter an order granting the declaratory relief stated in Count
Two.

f) All Counts: Enter an order declaring that Defendant Aetna’s conduct
constitutes a violation of the Texas Prompt Pay Act and awarding Singleton
damages in the form of full payment of the contracted rate for health care
bills, along with statutory penalties and interest, as a result of such violation;

g) All Counts: An award of attorneys’ fees and costs, as allowed by law; and

h) All Counts: Such other and further relief, in law, equity, and/or under the
applicable AAA rules, to which Singleton may show itself justly entitled
and/or that the Arbitrator or Panel deems proper.

Respectfully submitted:

GLENN SOLOMON & VINAY KOHLI
King & Spalding LLP

633 West Fifth Street, Suite 1600

Los Angeles, CA 90071

and

JOHN S. POLZER & JAMES EARL
Duane Morris

100 Crescent Court, Suite 1200
Dallas, TX 75201

ATTORNEYS FOR CLAIMANT
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AMERICAN ARBITRATION ASSOCIATION

SINGLETON ASSOCIATES, P.A.,
Claimant,

V. Case No. 01-21-0004-0763

AETNA HEALTH INC. AND

AETNA LIFE INSURANCE
COMPANY,

LN LD L LD LN L S L S S LN

Respondents.

AETNA’S FIRST AMENDED COUNTERCLAIM

Respondents Aetna Health Inc. and Aetna Life Insurance Company (“Aetna”) file this

Amended Counterclaim against Claimant Singleton Associates, P.A. (“Singleton”).!
I. INTRODUCTORY STATEMENT

1. When Aetna contracted with Singleton in 2002, Singleton was a Houston-based
radiology group staffing two hospitals in Houston. Consistent with the parties’ intent, Singleton,
for years, submitted healthcare claims under its physician group agreement with Aetna (“Houston
Group Agreement” or “Agreement”) for services of physicians located in Houston and who were
employees or owners of the group, as required under the Agreement. At some point after 2014—
but unbeknownst to Aetna at the time—Singleton began improperly submitting claims for services
of unauthorized physicians from outside of Houston and even Texas, using Singleton’s Federal
Tax Identification Number (“TIN”). In 2020, Aetna uncovered this misconduct and tried to further
investigate Singleton’s relationships with the unauthorized physicians, as well as its relationship

with one or more entities known collectively as “Radiology Partners,” who had some sort of

I Aetna’s Answer and Affirmative Defenses are not withdrawn but are not amended at this time.
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elusive affiliation with Singleton at that point.

2. When Aetna could not get the requested information—or straight answers—from
Singleton about these relationships, Aetna stopped paying the unauthorized physicians under the
Agreement. Aetna also demanded the return of overpayments made prior to this discovery. By this
time, persons acting on behalf of both “Singleton” and “Radiology Partners” terminated the
Agreement and then filed this arbitration in the name of “Singleton” in an effort to stop the
overpayments. They did so with shameless allegations of Aetna’s efforts to take advantage of
physicians during a pandemic, when, as it turns out, Radiology Partners has been gouging Aetna
and its members for years based on the submission of false medical claims under the Agreement.

3. As it turns out, Radiology Partners—a ‘“national radiology practice” backed by
billion dollar investment firms—acquired Singleton in 2014. Since then, Radiology Partners—
who claims not to employ physicians—has controlled Singleton and, on information and belief,
attempted to assume obligations under the Agreement (albeit invalidly), without telling Aetna. But
worse, Radiology Partners engaged in a fraudulent scheme to obtain payments from Aetna
(including from the employee-funded benefit plans it administers) that were not due to Radiology
Partners under the Agreement, in order to maximize profits for its own corporate financial gain
and those of its investors.

4. First, Radiology Partners exploited the Agreement’s percentage-of-billed-charges
payment methodology by significantly raising billed charges on claims to obtain exceedingly high
reimbursement rates. Furthermore, in order to obtain the Agreement’s lucrative reimbursement for
all of Radiology Partners’ affiliated physicians interpreting images at Texas hospitals—including
hospitals located far outside of the Houston area and radiologists practicing remotely in other

states—Radiology Partners submitted the claims for those services under the Singleton TIN. These

-

EMF_US 88503103v1
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were not “Singleton” physicians, however, and most of them were part of physician groups under
separate contracts with Aetna (i.e., under different TINs). Nevertheless, Radiology Partners
knowingly submitted medical claims using the Singleton TIN for all of these physicians, causing
claims to pay under the Agreement that were payable, if at all, under a different provider agreement
and at a lower rate. Aetna did not know the truth regarding these claims at the time of payment.
But despite Radiology Partners’ continued efforts to hide the truth to this day, Aetna knows now,
at least, that these claims should not have been paid to Radiology Partners as described herein.

5. Aetna seeks to recover the payments it made as a result of the wrongful conduct of
not only Singleton, but also Radiology Partners, based on their breaches of the Agreement and
fraudulent billing scheme. Further, Aetna seeks the return of these payments on behalf of the
employee benefit plans it administers and that Singleton and Radiology Partners defrauded. Aetna
is entitled to recovery of these damages.

II. PARTIES

6. Counterclaimant Aetna Health Inc. is a Texas corporation with a principal place of
business in Texas.>

7. Counterclaimant Aetna Life Insurance Company, Inc. is a Connecticut corporation
with a principal place of business in Hartford, Connecticut.

8. Claimant/Counterclaim-Respondent Singleton Associates, P.A., is a Texas
professional association, formerly with a principal place of business in Houston, Texas, until it
was acquired by Radiology Partners. It now lists its principal place of business in El Segundo,

California.

2 Aetna and its affiliates, including Aetna Life Insurance Company, offer access to health plans to more than 1.8
million people in Texas. Aetna Health Inc. contracted on “behalf of itself and its Affiliates,” including Aetna Life
Insurance Company, and, further, under Section 11.7 of the Houston Group Agreement, Aetna is entitled to assign,
delegate or transfer the Agreement to any affiliate. (See Agreement § 11.7.).

3.

EMF_US 88503103v1
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0. For identification of Radiology Partners, the entities affiliated with Singleton
include Radiology Partners, Inc. (“RPI”’), Radiology Partners Management, LLC (“RP
Management”), and Radiology Partners Matrix, PLLC (“RP Matrix). All of these entities
collectively, including Singleton, are referred to herein as “Radiology Partners.”

III. JURISDICTION AND VENUE

10. Pursuant to Section 10.2.2 of the Houston Group Agreement, “[a]ny controversy or
claim arising out of or relating to this Agreement or the breach, termination, or validity thereof”
shall be settled by arbitration administered by the American Arbitration Association. (Agreement
§ 10.2.2.) All claims asserted herein arise out of and are related to the Agreement.

11. Singleton is a signatory to the Houston Group Agreement.

12. Venue is proper in Houston because a substantial part of the events or omissions
giving rise to the claims alleged herein occurred in Houston. When the contract was negotiated,
Singleton’s principal office was located at 6720 Bertner, MC 2-270, Houston, Texas, in St. Luke’s
Episcopal Hospital; the Agreement was negotiated, at least in part, in Houston; the service
locations listed in the Agreement are St. Luke’s Episcopal Hospital and Texas Children’s Hospital,
both in Houston; Singleton represented to Aetna that physicians were being added to the
Agreement to provide services at 6720 Bertner, in Houston; representations were made to Aetna
about physicians being added to the Agreement by persons working and/or residing in Houston,;

Aetna witnesses are located in Houston; and some services at issue were provided in Houston.

3 Any controversy or claim seeking injunctive or any other form of equitable relief is expressly not to be settled by the
arbitration. (/d.)
-

EMF_US 88503103v1
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IV.  FACTUAL STATEMENTS
A. The Impacted Health Plans

13. Aetna is authorized to bring this action to recover overpayments caused by
Radiology Partners’ illegal and tortious conduct on behalf of Aetna’s fully insured and self-funded
health plans.

14. Aetna brings these counterclaims on its own behalf as the provider of fully-insured
health plans through which individuals, employees and employers pay Aetna premiums in
exchange for Aetna agreeing to pay their healthcare claims using Aetna’s money. A small portion
of the claims at issue in this case are fully insured claims. Thus, Aetna was induced to pay its own
funds to Radiology Partners using Singleton’s TIN as part of the improper billing scheme.

15. Significantly, Aetna also brings these counterclaims as claims administrator for
self-funded, employer-established health plans that retain Aetna as a third-party administrator to
process employees’ and their families’ healthcare claims and to pay those claims out of funds
contributed by employers and their employees. For these self-funded plans, Aetna does not
underwrite or insure the benefits being paid. Rather, claims covered under self-funded health plans
are paid directly by employers and employees using their own money. Accordingly, Radiology
Partners profited as part of the improper billing scheme at the expense of the employers and
employees, who fund these self-funded health plans.

16. Any monies recovered by Aetna in this action will be distributed, after costs, to the
impacted fully insured and self-funded health plans.

B. Aetna’s Managed Care System Is Designed To Contain Health Care Costs
17. Aetna is a managed care company that offers a broad range of integrated healthcare

and related plans and services to its plan sponsors and member employees.
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18. Aetna’s network of contracted medical providers is a key component of Aetna’s
efforts to ensure that healthcare benefits are affordable to its plan sponsors and member employees.

19. Through contracts with physicians and medical facilities, Aetna can establish
predictable rates of payment for medical care that are less costly.

20. Health benefit plans encourage members to use in-network providers, an
arrangement beneficial to both the provider, who enjoys increased member volume, and the
member, who receives appropriate healthcare services, at a discounted cost.

21. When an Aetna member receives in-network healthcare, the Aetna member is
responsible for the payment of a co-pay, deductible and/or co-insurance. Whether a member must
pay more out of pocket can be impacted by the amounts allowed for a claim by Aetna if the co-
pay, deductible or co-insurance amounts have not been previously met.

22. To encourage Aetna members to seek care at in-network providers, healthplans
often require a member to pay significantly higher co-pays, deductibles or co-insurance when they
see an out-of-network provider.

23. This participating provider network structure provides predictable costs to Aetna,
its plan sponsors and their member employees and helps keep their healthcare affordable.

C. The Houston Group Agreement

24. Singleton and Aetna entered into the Houston Group Agreement effective
September 15, 2002.

25. At the time, Singleton was a radiology group made up of individual radiologists or
“Group Providers” that provided services in Houston at two facilities: St.Luke’s Episcopal
Hospital and Texas Children’s Hospital.

26. Under the limited scope of the Houston Group Agreement, Aetna agreed to
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reimburse Singleton at a high rate of reimbursement using a percentage of billed charges.

27. To ensure that the Agreement protected Aetna and its plan sponsors from
inappropriate billing, the Houston Group Agreement included various provisions.

28. One of those provisions is the Service and Billing Location form, which specified
the service location and billing addresses for Singleton as St. Luke’s Episcopal Hospital and Texas
Children’s Hospital while using the Singleton TIN.

29. Under Section 4.1, Singleton also agreed to comply with Aetna’s Participation
Criteria and Policies regarding, among other things, measures designed to control healthcare costs
and ensure member safety, such as quality improvement/management/assessment, and utilization
management, including precertification of elective admissions and procedures, and credentialing.
(See Agreement § 4.1.)

30. Importantly, the Houston Group Agreement did not provide unlimited access for
any radiologist in the United States to bill under the Agreement.

31. Under Section 1.3, Singleton agreed that each Participating Group Provider shall
execute an individual participation agreement with Aetna.

32. Under Section 1.4, Singleton agreed to provide notice, at the earliest possible time,
of any significant changes in Singleton’s capacity to provide services to Aetna members, including,
“but not limited to,” any significant reduction in the number of participating Group Providers.
(Agreement § 1.4.)

33. Likewise, under Section 1.5, Singleton agreed to provide Aetna with a complete
list of Singleton’s Group Providers, including, but not limited to, names and office addresses. (See
Agreement § 1.5.) Singleton was required to notify Aetna of “any change in this information”

within ten (10) days of acquiring such knowledge. (/d.)
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34, Under Section 2.2, if Singleton chose to use subcontractors to provide any services
to Aetna members, where appropriate under the Agreement, Singleton further agreed to provide
notice to Aetna and obtain its approval. (See Agreement § 2.2.) Section 12.19 defined a
“Subcontracted Provider” as “[a]ny provider contracted with Group or a Participating Group
Provider to provide services to [Aetna] Members.” (Agreement § 12.19.)

35. Pursuant to Section 2.8, a Group Provider was a “duly licensed and qualified health
care provider who is employed by, or who is a partner or shareholder of Group.” (Agreement §
2.8))

36. Section 12.10, in turn, provided that a “Participating Group Provider” was a Group
Provider who has been accepted as a Participating Provider by Aetna. (Agreement § 12.10.)

37. Singleton also could not share confidential information with third party providers
or other entities, without Aetna’s permission. Under Section 4.6, Singleton agreed to keep any
Proprietary Information “strictly confidential,” except for governmental authorities having
jurisdiction. (Agreement § 4.6.) Section 12.15 specifically defined Proprietary Information as
including, but not limited to, Aetna’s “payment rates.” (Agreement § 12.15.)

38. Under Section 11.7, Singleton further agreed not to assign, subcontract, delegate or
transfer the Agreement in any manner to third party providers or other entities. (See Agreement §
11.7.)

39. To provide Aetna with additional protection from inappropriate billing, Singleton
agreed to return or arrange the return of any overpayments after becoming aware of them pursuant

to Section 3.1. (See Agreement § 3.1)
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D. The Rise of Private Investment-Backed Entities Like Radiology Partners In Hospital-
Based Physician Groups

40.  Based on its website, “Radiology Partners (RadPartners) is a national radiology
practice consisting of a group of radiology practices across the U.S. that are licensed to practice
medicine and provide patient care. RadPartners refers to all practices owned and/or managed by
subsidiaries of Radiology Partners, Inc. . . .” Radiology Partners is backed by billion dollar private
investment firms and grown rapidly to relationships with more than 1,000 radiologists today (from
only 180 radiologists reportedly in 2014).

41.  Hospital-based physicians, like radiologists, emergency room doctors or
anesthesiologists, are typically not chosen by a patient.

42. Recognizing the opportunity to exploit the healthcare system, large private
investment firms have invested heavily to acquire or invest in hospital-based physician practice
groups, while attempting to skirt the edges of the illegal practice of medicine and, at the same
time, causing hospital-based physician costs to skyrocket out of control.*

43.  Radiology Partners is no stranger to this world. In addition to the sizeable
investments in Radiology Partners by massive private investment firms, Radiology Partners is run

by former DaVita executives, who have touted Radiology Partners’ use of an organizational

4 This phenomenon has led to state and federal legislation to combat the problem. See Surprise Medical Bills Cost
Americans Millions. Congress Finally Banned Most of Them., The New York Times, December 22, 2020
(https://www.nytimes.com/2020/12/20/upshot/surprise-medical-bills-congress-ban.html); Surprise Billing
Protections: Help Finally Arrives For Millions Of Americans, The Commonwealth Fund, December 17, 2020,
https://www.commonwealthfund.org/blog/2020/surprise-billing-protections-cusp-becoming-law; Private Equity Is
The Driving Force Behind Surprise Medical Billing, Americans for Financial Reform, March 30, 2020,
https://ourfinancialsecurity.org/2020/03/fact-sheet-private-equity-  driving-force-behind-surprise-medical-billing/;
Investors’ Deep-Pocket Push To Defend Surprise MedicalBills, Kaiser Health News, https://khn.org/news/investors-
deep-pocket-push-to-defend-surprise- medical-bills/. This legislation has been opposed by the private investment
firms using sham lobbying entities to hide their identities. See Mystery Solved: Private-Equity Backed Firms Are
Behind Ad Blitz On ‘Surprise Billing’, The New York Times, September 16, 2019,
https://www.nytimes.com/2019/09/13/upshot/surprise-billing-laws-ad-spending-doctor-patient- unity.html.

9.
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structure used in “other areas of healthcare.” DaVita is, of course, a notorious dialysis provider
blamed for exponentially increasing the costs of dialysis in the United States.
E. Radiology Partners’ Misconduct And Violations Of The Houston Group Agreement

44.  In 2014, RPI acquired Singleton from its physician owners in Houston. Based on
public reports, RPI acquired a “majority interest” in Singleton.

45, Based on information and belief, at that time, Anthony Gabriel, M.D., a California
resident and RPI’s Co-Founder and Chief Operating Officer, became the sole physician owner and
manager of Singleton. As Aetna knows now, through “management contracts,” RPI assumed
control and management of all operations of Singleton, including, but not limited to, functions
such as medical billing and administration of Singleton’s contracts with third-party payers,
including Aetna.

46.  Based on information and belief, through Dr. Gabriel’s ownership of Singleton, the
P.A. became what is known as a “captive” professional association. Through this common
ownership, the P.A. is and was controlled by RPI, with the P.A.’s profits effectively running
through RPI’s management companies and back to the equity investors.

47. Through various contracts, RPI and RP Management share in the revenue generated
under the Singleton TIN, including payments made by Aetna under the Houston Group Agreement.

48. Singleton did not notify Aetna of this change in ownership.’

49. Having taken control of Singleton, Radiology Partners willfully and intentionally

obscured the true nature of its acquisition from Aetna.

5 Although Radiology Partners has alleged that Aetna “knew” that RPI and its subsidiaries were managing and
controlling Singleton, Radiology Partners did not give Aetna notice of this acquisition or the facts regarding its alleged
“management” of Singleton. Although “radpartners” email addresses and “Radiology Partners” branding appeared on
occasional correspondence over time, it is not uncommon for consultants to act on behalf of providers. As it turns out,
however, Radiology Partners was much more than that. Moreover, as explained below, Radiology Partners
intentionally obscured the true nature of its relationship with Singleton for years—and still tries to in this arbitration.

-10-
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50. Prior to the acquisition, Aetna previously had refused to provide the same lucrative
rates under the Agreement to other physician groups that had recently been acquired by Radiology
Partners. Radiology Partners, therefore, acquired Singleton, hid the true nature of the acquisition
from Aetna—which was a complete change in ownership—and then started billing those other
physicians under the Agreement. Based on information and belief, Singleton disclosed Aetna’s
confidential proprietary information to Radiology Partners and its affiliates prior to the acquisition.
What Radiology Partners did next, however, was even more egregious.

51. After the acquisition, RPI acquired other group radiology practices throughout the
State of Texas, ranging from the Rio Grande Valley to the Dallas metropolitan area, for example,
as well as all over the country. Based on information and belief, RPI’s acquisition of these practices
and assumption of control and management, including through RP Management, were structured
in the same or in a similar manner as Singleton.

52. Importantly, Aetna had separate provider agreements with most, if not all, of these
acquired provider groups. Aetna negotiated these separate agreements based on the local market
and competitive data in that market, as well as that group’s historical service and billing profile,
e.g., most frequent types of services and billed charge amounts.

53. Furthermore, RPI recruited physicians and staffed the administrative support for
the Singleton P.A. and all of RPI’s other subsidiaries across the country, including those persons
who performed the billing and credentialing under the various payer agreements. RPI and/or RP
Management set the billing rates for Singleton, and, based on information and belief, as well as
RPI’s other subsidiaries, including RP Matrix.

54. In most if not all instances, the Houston Group Agreement provided a higher rate

of payment for the same services as Aetna’s other group agreements. This is particularly true
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because Radiology Partners charged exceedingly high billed charges after the acquisition, thereby
exploiting the percentage-of-billed charge methodology in the Agreement.

55. Furthermore, RP Matrix was established by Radiology Partners to employ and
provide teleradiology through remote, offsite radiologists.

56. At some point after acquiring Singleton, Radiology Partners started submitting
claims for services for hundreds of radiologists who were neither employees of, nor shareholders
nor partners in, Singleton. Rather, these physicians were affiliated with Radiology Partners through
other group practices and/or other Radiology Partners affiliates. A significant number of these
services (many thousands) were provided at facilities outside of the Houston market.

57. Most, if not all, of these radiologists were part of separate and existing in-network
contracts with Aetna that paid substantially less, and often negotiated in other non-Houston
markets.

58. Based on information and belief, Radiology Partners also billed for the remote
services of physicians employed by RP Matrix—and not Singleton—under the Singleton TIN.

59. To get past Aetna’s claims processing system, the claims from these other
radiologists were submitted to Aetna using the Singleton TIN. Radiology Partners submitted these
claims, knowing that Aetna’s claims processing system would automatically adjudicate and pay
those claims relying on the use of the Singleton TIN in the claim form. Radiology Partners
submitted these false claims in which they posed as Singleton to obtain the higher reimbursement
rates under the Agreement.

60. Aetna had not approved most of these physicians to be added to the Agreement.
And for the relatively few that it did, Aetna relied on representations made by Radiology Partners,

including employees of RPI and RP Management, that these physicians were Group Providers who
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would be providing services in Houston, particularly at the 6720 Bertner address. For several
physicians, this was not true; in fact, these physicians were not providing services anywhere near
Houston.

61. After the merger, Aetna was contacted from time to time by various persons
purported acting on behalf of Singleton about adding physicians to the Agreement, making the
misrepresentations described above. At least one of these representatives used a “radpartners”
email address, but during the same 2016-2017 timeframe, also wrote letters on “Singleton
Associates, P.A.” letterhead. When Aetna asked if Radiology Partners had acquired Singleton,
however, the representative dodged the question.

62. Network managers at Aetna handle the day-to-day administration of the
Agreement. On several occasions, Aetna network managers told Singleton’s representatives to
notify Aetna of changes to the practice group through them, the network managers. Even after
being told, however, these representatives would attempt an end-run around network managers
and try to add the physicians through other operations at Aetna.

63. On several occasions over time, Aetna also asked various representatives of
Singleton for a complete or current roster of Singleton physicians. Nevertheless, they uniformly
failed to provide one, indicating a deliberate decision to withhold this information from Aetna.®

64. Regardless of whether Aetna had added the physician to the Agreement, the claim
system paid claims under the Singleton contractual rate based on the TIN reported on the claim
until Aetna discovered (in part) Radiology Partners’ wrongdoing. Additionally, Aetna relies on

information received in its claim system, including information from billing providers, for

¢ Based on information and belief, these representatives were employees of RPI or its subsidiaries. Some worked out
of Radiology Partners’ California operations. Furthermore, RP Management provided “credentialing” services for
Radiology Partners subsidiaries, such as Singleton.
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reporting and other operations.

65. Aetna relies on its providers—particularly its contracted providers, who are,
typically, trusted partners—to bill honestly and accurately represent their practice group. As it
turns out, once acquired and controlled by RPI and its subsidiaries, Aetna could no longer trust
this provider.

66. In the summer of 2020, Aetna detected aberrational claims activity from providers
billing with the Singleton TIN but seemingly located outside of Houston. Aetna began
investigating the matter to better understand this suspicious claim activity, which Aetna later
learned were false claim submissions.

67. Even before that, however, Aetna identified that the claims spend for the Houston-
based Singleton had grown in size significantly. Due to the unexpectedly high spend, Aetna
attempted to engage Singleton over a new contract rate in early 2020 in an effort to reset the
Agreement to a market competitive and sustainable rate. Singleton largely ignored those attempts.

68. To reduce the exposure to Singleton’s contract rate, on September 23, 2020, Aetna
formally proposed a new contract rate pursuant to Section 8.1 of the Houston Group Agreement.
(See Agreement § 8.1.) This rate sought to align the 18-year old Agreement with the current market
rate for radiology providers in the Houston market.

69. In October 2020, Aetna responded to a purported Singleton representative named
Fredricka Richards, who, because of her email address, Radiology Partners seemingly employed.
When asked by Aetna to identify her employer, Ms. Richards stated that both Singleton and
Radiology Partners separately employed her.

70. When Aetna raised the issue of its rate proposal with Ms. Richards, she claimed

that the Singleton high percentage of billed charge contract rate was, in her view, market
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competitive across Texas. Aetna reminded her that the Agreement was Houston-based, a position
with which she disagreed, notwithstanding the fact that neither she nor Radiology Partners had
negotiated the Agreement. Aetna also disagreed that the Singleton rate was market competitive,
another fact only highlighted by Singleton’s efforts to run claims from all over Texas and
elsewhere through the Agreement. The parties left off with Aetna requesting a physician roster for
Singleton, a non-disclosure agreement with Radiology Partners, and a counter-proposal.

71. In response to Aetna’s September rate proposal, on October 13, 2020, Radiology
Partners provided notice of its intention to terminate the Houston Group Agreement effective
February 2021, while, at the same time, continuing discussions with Aetna in an effort to reach
agreement. The termination letter was on “Singleton Associates, P.A.” letterhead and signed by
Fredricka Richards as “Vice President, Payor Strategy and Contracting, and Corporate Counsel.”

72. On October 23, 2020, Ms. Richards promised that Radiology Partners would
provide the requested physician roster within a short period of time.

73. Meanwhile, Aetna began paying claims for the claims for the unauthorized
physicians (based on what Aetna could discern at the time) at a reduced rate in an effort to mitigate
the damages to Aetna, its plan sponsors and members, pending resolution of the parties’
discussions. Aetna also retained a third party vendor, Equian, to start providing formal notice of
past overpayments and to start the process of recouping the overpayments.

74. On November 5, 2020, Ms. Richards provided Radiology Partners’ comments to a
draft non-disclosure agreement from Aetna but did not provide the promised physician roster. This
refusal to provide a roster was consistent with Radiology Partners’ past practices of refusing to do
so when Aetna had requested that information.

75. Thereafter, Aetna provided Ms. Richards with courtesy copies of letters regarding
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the false billings under the Agreement, including claims lists.

76. On December 8, 2020, rather than provide the promised physician roster, Singleton
disclosed to Aetna the Texas hospital locations purportedly staffed by Singleton, including those
located outside of Houston. In an attempt to gain leverage, Ms. Richards made clear that
terminating the Agreement would cause significant disruption to Aetna and its members, given
Singleton’s extensive footprint. When questioned about the fact that one of the identified practices,
Austin Radiology Associates (“ARA”), had a separate in-network agreement with Aetna but had
billed using the Singleton TIN, Ms. Richards responded that ARA continued as a separate entity.
At that time, she disclosed that Singleton (apparently many months before) had acquired ARA’s
hospital-based radiology business, thereby implying that ARA physicians were billing for services
under multiple Aetna contracts, using different TINs, including the Singleton TIN. Rather than
negotiate over a market competitive rate, Ms. Richards refused to accept anything other than the
inordinately high rate under the Houston Group Agreement.

77. On December 17, 2021, Aetna sent a formal letter to Singleton accepting its
termination of the Agreement.

78. Thereafter, the parties had discussions about Aetna’s efforts to collect the
overpayments resulting from the falsely submitted claims.

79. Those discussions culminated on January 22, 2021, when Radiology Partners sent
a letter to Aetna, objecting to any attempt by Aetna to recoup the overpayments resulting from the
false claims. Notably, among other things, Radiology Partners claimed that the Texas Prompt Pay
Act (“TPPA”) barred the collection of most of the overpayments as untimely even though the
TPPA does not apply to self-funded claims (the majority of the overpayments), that Aetna had

“ratified” the false claims, and that Singleton had provided notice to Aetna of the unauthorized
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providers billing to the Houston Group Agreement in any event. None of this is true.

80. Contrary to Radiology Partners’ argument, the TPPA does not apply to self-funded
claims as a matter of law. The Texas Legislature passed the TPPA in 1997, and subsequently
charged the Texas Department of Insurance with the TPPA’s enforcement. See Tex. Ins. Code
Ann. §§ 36.001, 1301.007. According to the Department of Insurance, the TPPA is not applicable
to “[s]elf-funded ERISA plans.”” Likewise, the website’s “Prompt Pay FAQs” section instructs
that “[t]he prompt pay laws . . . are not applicable to self-funded ERISA plans.”®

81. In addition to the Texas Insurance Department’s view, the Fifth Circuit Court of
Appeals has squarely held that the “[the TPPA] does not apply to a third-party administrator of
self-funded employer plans.” Aetna Life Ins. Co. v. Methodist Hosps. of Dallas, 640 Fed Appx.
314, 318 (5th Cir. 2016) (citing Health Care Serv. Corp. v. Methodist Hosps. of Dallas, 814 F.3d
242 (5th Cir. 2016).

82. Finally, the TPAA does not bar attempts, like those of Aetna, to recover
overpayments induced through fraud, even with regard to fully-insured plans.

83. Worse yet for Singleton, the Houston Group Agreement itself made clear that the
TPAA did not apply to self-funded claims. Under Section 3.1 of the Agreement, if Aetna paid a
Clean Claim later than forty-five (45) days of submission, upon appropriate written notice to
Aetna, Aetna agreed to pay a contracted penalty of 1.5 percent per month simple interest on the
eligible, unpaid portion of that Clean Claim. (See Agreement § 3.1.) But in the event of a late

payment by Aetna of a Clean Claim for a self-funded plan, Singleton agreed that Aetna did not

7 Tex. Dep't of Ins., Finding Your Way to Prompt Pay,
https://www.tdi.texas.gov/hprovider/documents/pp_fywtpp.pdf (last visited Apr. 5, 2021).

8 Tex. Dep't of Ins., Prompt Pay FAQs, Other Questions, https://www.tdi.texas.gov/hprovider/ppsb418faq.html (last
visited Apr. 5, 2021).
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need to pay either Singleton’s billed charges or the contracted penalty.

84. Radiology Partners’ argument that Aetna had “ratified” its false claims fared no
better. Ratification is “the adoption or confirmation by a person, with knowledge of all material
facts, of a prior act that did not then legally bind that person and which that person had the right
to repudiate.” Lesikar v. Rappeport, 33 S.W.3d 282, 300 (Tex. App. - Texarkana 2000, no pet.)
(emphasis added). Here, Aetna did not knowingly approve Radiology Partners billing multiple
hundreds of physicians, regardless of the location of the physicians or whether they were Group
Providers, through the Agreement using Singleton’s TIN. Nor was there any request for Aetna to
approve any Subcontractors under the Agreement, and, in any event, it did not approve of any such
Subcontractors or Subcontractor contracts. Moreover, it would be impossible for Aetna to approve
something it was not made aware of.

85. Additionally, any purported waiver by Aetna of a breach of the Agreement (even if
Aetna had known the facts, which it did not) did not operate as a waiver of any subsequent breach
thereof under the plain terms of the Agreement. (See Agreement § 11.1.)

86. Similarly, under Section 8.1, no amendment of the Agreement is effective unless
signed and agreed by authorized representatives of both parties. Radiology Partners has produced
no such amendment. (See Agreement § 8.1.)

87. Indeed, Radiology Partners failed to provide Aetna with the requested proof that it
sent appropriate notice to Aetna of the intent to add the unauthorized physicians, or that Aetna
knowingly agreed to add those physicians. Section 11.10 of the Agreement required Singleton to
send any notice required under the Agreement in writing by overnight delivery service with proof
of receipt, or by certified mail return receipt requested. (See Agreement § 11.10.) Only upon

mutual agreement of the parties, could notices be given by email or by other electronic means. The
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parties had to send notices to the addresses designated in Section 11.10.

88. Upset that Aetna had stopped its scheme, in February 2021 Radiology Partners
attempted to frighten Aetna’s members by mailing letters to them, claiming that Aetna had tried
to force Singleton out-of-network unless it accepted an unacceptable contract rate. Radiology
Partners urged those members to call and pressure Aetna, complain to the Texas Department of
Insurance, or change their health coverage altogether, thus interfering with Aetna’s relationships
with those members and plan sponsors in violation of the Houston Group Agreement. Under
Section 9.3 of the Agreement, Singleton had expressly agreed not to interfere with Aetna’s
contractual relations with plan sponsors. (See Agreement § 9.3.)

89. Equally inappropriate and misleading was Radiology Partners’ failure to inform the
members that it had been billing their claims under the Houston Group Agreement in an effort to
take advantage of the inordinately high reimbursement rate, a portion of which would be borne by
these members. Singleton also neglected to inform the members that Aetna, in fact, had proposed
a market-level rate to Singleton under the terms of the Agreement to control the members’
healthcare costs.

90. While on March 3, 2021, Singleton finally provided Aetna with a physician roster
of approximately 500 physicians billing under the Houston Group Agreement (with many outside
of Houston and even Texas) for the last twelve (12) months after multiple requests by Aetna,
Radiology Partners maintained its refusal to produce copies of the notices that Radiology Partners
claimed to have sent to Aetna to add providers. Nor did Radiology Partners provide an explanation
of the relationship between Singleton (or, as Aetna now understands) Radiology Partners and the
physicians whose services were billed under the Houston Group Agreement, including examples

of the agreements, if any, with those physicians. Similarly, Radiology Partners provided only the
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previously described vague and evasive description of its relationship with Singleton: it is a
“management services relationship, through which Radiology Partners provides support to
Singleton to help Singleton achieve its clinical goals.” Since then, however, Aetna has discovered
that Radiology Partners provides much more than support; rather, Radiology Partners, Inc., itself
or directly through its affiliates, exercises complete control.

91. In short, Radiology Partners’ billing scheme has victimized Aetna, its plan sponsors
and their member employees, causing them to pay millions of dollars to which it was not entitled.
Accordingly, it is particularly galling that instead of returning Aetna the overpayments, Radiology
Partners, in the name of Singleton, initiated this arbitration against Aetna, using the false narrative
that Aetna manufactured this dispute in the middle of a pandemic in an effort to force Singleton
into an unreasonably low contract rate.

92. Singleton, working under the control of, at the direction of, and/or in concert with,
Radiology Partners, has engaged in wrongful conduct intended to maximize its profits, including,
but not limited to: (a) breaching the Houston Group Agreement; (b) causing other Aetna in-
network providers to breach their contracts with Aetna; and (c) fraudulently billing for services
under the Houston Group Agreement by unauthorized providers, including physicians who are not
part of Singleton altogether.

93. Because of this conduct, Aetna has been damaged in an amount to be determined at
trial.

V. CONDITIONS PRECEDENT
94, Aetna has met all conditions precedent to recover in this case, or alternatively, those

conditions have been waived by Claimant.
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VI. COUNTERCLAIM ONE (BREACH OF CONTRACT)

95. Aetna realleges and incorporates by reference the foregoing paragraphs.

96. Pursuant to Section 1.4 of the Houston Group Agreement, Singleton agreed to
provide notice, at the earliest possible time, of any significant changes in Singleton’s capacity to
provide services to Aetna members. (See Agreement § 1.4.)

97. Under Section 1.5, Singleton agreed to provide Aetna with a complete listof
Singleton’s Group Providers, including, but not limited to, names and office addresses. Singleton
agreed to notify Aetna of “any change in this information” within ten (10) days of acquiring such
knowledge. (Agreement § 1.5.)

98. Under the Agreement, Singleton also agreed to provide and bill for services at St.
Luke’s Episcopal Hospital and Texas Children’s Hospital, using the Singleton TIN.

99. Under Section 2.2, if Singleton chose to use subcontractors to provide Covered
Services to Aetna members, where appropriate, Singleton agreed to provide notice to Aetna and
obtain its approval. (See Agreement § 2.2.) The Agreement further carried specific subcontracting
responsibilities for the use of subcontractors, as well as Aetna’s approval.

100. Pursuant to Section 2.8, a Group Provider may only be a “duly licensed and
qualified health care provider who is employed by, or who is a partner or shareholder of Group.”
(Agreement § 2.8.)

101.  Section 12.10, in turn, provided that a “Participating Group Provider” is a Group
Provider who has been accepted as a Participating Provider by Aetna. (See Agreement § 12.10.)

102.  Under Section 4.6, Singleton also agreed to keep any Proprietary Information
“strictly confidential,” except for governmental authorities having jurisdiction. Section 12.15

specifically defined Proprietary Information as including, but not limited to, Aetna’s “payment
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rates.” (Agreement § 4.6.)

103.  Under Section 11.7, Singleton further agreed not to assign, subcontract, delegate or
transfer the Agreement in any manner to third party providers or other entities. (See Agreement §
11.7.)

104. Under Section 2.1, Singleton agreed to comply with all applicable laws and
regulations related to the Agreement, including, but not limited to, laws related to fraud,
confidentiality, false claims and prohibition on kickbacks.’? (See Agreement § 2.1.)

105. Inviolation of its duties and obligations under the Agreement, Radiology Partners '’
billed for services performed by unauthorized physicians using the Singleton TIN without
providing appropriate notice and obtaining the prior approval of Aetna, and by improperly
assigning, subcontracting and/or delegating the Agreement to third party providers.

106. The submission of a claim to Aetna constitutes a certification and representation
that the information shown on the claim is true, accurate and complete.

107. By submitting claims for the services of unauthorized providers, as well as
physicians who were not actually Singleton radiologists, Radiology Partners represented that the

physicians were employees and owners of Singleton and were entitled to bill under the Agreement.

9 For example, Texas law mandates that health care providers only charge proper and reasonable fees, as follows:

(a) A hospital, treatment facility, mental health facility, or health care professional
may not submit to a patient or a third party payor a bill for a treatment that the
hospital, facility, or professional knows was not provided or knows was improper,
unreasonable, or medically or clinically unnecessary.

Tex. Health & Safety Code § 311. 0025(a). Texas law also prohibits health care providers from engaging in
unprofessional conduct. Tex. Occ. Code § 105.002. The law prohibits a health care provider, in connection with the
provider’s professional activities, from knowingly presenting (or causing to be presented) a false or fraudulent claim
for the payment of a loss under an insurance policy. It further prohibits a health care provider, in connection with its
professional services, from knowingly preparing, making, or subscribing to any writing, with the intent to present or
use the writing, or allow it to be presented or used, in support of a false or fraudulent claim under an insurance policy.

10 Again, “Radiology Partners” is defined herein collectively to include Singleton.
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They also falsely represented the correct TIN of the provider, resulting in breaches of the
Agreement and payments under the Agreement to which they were not entitled.

108. Singleton has also violated its duties and obligations under the Agreement by
disclosing Proprietary Information to third parties, including, but not limited to, RPI, RP
Management and RP Matrix, and third party providers.

109. In further violation of its duties and obligations under the Agreement, Singleton
failed to provide Aetna with access to information relating to its compliance with the Agreement
under Section 6.2, including, but not limited to, information relating to Singleton’s relationship
with the third party providers billing under the Agreement as well as Radiology Partners. (See
Agreement § 6.2.)

110. Singleton, acting under the control of Radiology Partners, including RPI and RP
Management, breached the Agreement, including the Specialist Physician Participation Criteria
Schedule and other Forms and Schedules, and including but not limited to, breach of each of the
contractual provisions listed herein.

111.  Furthermore, RPI, RP Management and Singleton designed this scheme to exploit
the Agreement for higher-rate payments to which they were not entitled.

112.  As a direct and proximate result of Singleton’s breaches of the Agreement, Aetna
has been damaged in an amount to be determined at trial.

113.  Singleton, RPI, and RP Management are jointly and severally liable for each of the
respective breaches.

VII. COUNTERCLAIM TWO (TORTIOUS INTERFERENCE)

114. Aetna realleges and incorporates by reference the foregoing paragraphs.

115. During the relevant time period, Aetna had valid in-network contracts with

3.
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providers whose services were submitted improperly under the Houston Group Agreement.

116. These contracts contained provisions that required the in-network providers to bill
for all services provided by those providers to Aetna members pursuant to the terms of the
contracts.

117. Radiology Partners (each of them) knew of the existence of these in-network
contracts.

118.  Despite this knowledge, Radiology Partners intentionally interfered with, attempted
to defeat, and procured the breach of Aetna’s network contracts by causing the non-Singleton
providers to bill for services under the Houston Group Agreement using the Singleton TIN.

119. Radiology Partners’ conduct constitute wrongful interference with Aetna’s
contractual relationships with its in-network providers.

120. There was no proper justification for the interference and procurement ofthese
breaches by Radiology Partners.

121.  Because of the breach of the in-network contracts caused by Radiology Partners,
Aetna has been damaged in the form of improper payments to Radiology Partners. The amount of
Aetna’s damages will be determined at trial.

122.  Singleton, RPI and RP Management are jointly and severally liable for the tortious
conduct.

VIII. COUNTERCLAIM THREE (FRAUD)

123.  Aetna realleges and incorporates by reference the foregoing paragraphs.

124. Radiology Partners engaged in a fraudulent billing scheme that included
intentionally submitting false medical claims to Aetna under Singleton’s TIN for the purpose of

obtaining lucrative payments for services under the Agreement that they were not entitled to

4.
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receive. The medical claim submissions contained material misrepresentations about the servicing
physician, and Aetna relied upon those misrepresentations in paying the claims at the rate in the
Agreement.

125. Radiology Partners knowingly made material misrepresentations and omissions to
Aetna on claims that they submitted, or caused to be submitted, with the intent to induce Aetna to
rely on those misrepresentations and omissions and to pay the claims.

126. The submission of a claim to Aetna constitutes a certification and representation
that the information shown on the claim is true, accurate and complete, and the submitter did not
knowingly or recklessly disregard or misrepresent or conceal material facts.

127. Based on information and belief, Singleton, RPI, RP Management and RP Matrix
conspired to design this scheme, and the billing and coding on the claims was performed by RPI
and/or RP Management.

128. Each time Radiology Partners submitted, or caused to be submitted, a claim, it
represented that the provider was entitled to bill under the Agreement for the services.

129. Each time Radiology Partners submitted, or caused to be submitted, a claim, it
represented that the physician was a Group Provider.

130. As discussed above, the Agreement imposed certain conditions before Singleton
could bill for physicians under the Agreement.

131. In submitting claims to Aetna, Radiology Partners, among other things, represented
that the servicing/billing location of the servicing provider was Houston, Texas, which is data used
to process and pay the claim.

132.  That the physicians whose services that Radiology Partners was billing under the

Agreement were not authorized to bill under the Agreement, and/or that the physicians were not
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employees of, or partners or shareholders in, the Singleton P.A., was information material to
Aetna’s determination of whether claims submitted by Radiology Partners were payable.

133. Radiology Partners made the aforementioned misrepresentations and omissions
with the intent to induce Aetna to make payment on the claims under the Agreement that were not
payable as billed.

134. RP Matrix, also controlled by RPI, employed physicians who provided remote
services, including for example, interpreting images for services provided at Texas hospitals by
physicians living and working in other states. These physicians were not employees or owners of
Singleton but were billed by Radiology Partners as though they were.

135. Aetna reasonably relied on the aforementioned misrepresentations and omissions
and paid the submitted claims.

136. Because Aetna processes over one million claims per workday, the vast majority
are auto-adjudicated by Aetna’s claims systems. Due to the volume of claims that Aetna processes,
Aetna does not investigate every medical record for accuracy before payment — doing so would
grind the healthcare system to a halt. Instead, Aetna reasonably relied on Radiology Partners’
representations that the information submitted in the claims was true, accurate and complete, and
did not know that Radiology Partners was misrepresenting or concealing material facts.

137.  In furtherance of the fraudulent scheme, Singleton, RPI and RP Management each
made continuing false or misleading statements to Aetna regarding the service locations of the
physicians, the ownership of Singleton and the physicians’ affiliation with Singleton when
attempting to add certain physicians to the Agreement and/or in Aetna’s investigation of the facts.
Additionally, or alternatively, Radiology Partners intentionally omitted material information

leaving a false impression of the truth.
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138. Radiology Partners knowingly submitted false medical claims to Aetna. Radiology
Partners knew that Aetna did not intend to pay for non-Singleton physicians or non-Houston
services under the Agreement. Accordingly, Radiology Partners submitted false claims such that
Aetna would pay those non-Singleton and non-Houston services under the Agreement.

139. Additionally, or alternatively, Radiology Partners was deliberately silent when it
had a duty to speak and intended for Aetna to rely upon its omissions or concealment in
processing, paying and/or investigating the medical claims, and well as when Aetna was trying to
investigate Singleton’s relationship with physicians and/or Radiology Partners.

140. As a direct and proximate result of Singleton and Radiology Partners’
misrepresentations and omissions, Aetna has been damaged in an amount to be determined at trial.

141.  Aetna pleads common-law fraud, and, alternatively, pleads fraud by nondisclosure
based on the foregoing.

142.  Singleton, RPI, RP Management, and RP Matrix are jointly and severally liable for
the tortious conduct.

IX. COUNTERCLAIM FOUR (FRAUDULENT INDUCEMENT)

143.  Aetna realleges and incorporates by reference the foregoing paragraphs.

144. Radiology Partners knowingly made the aforementioned misrepresentations and
omissions to Aetna on claims that they submitted, or caused to be submitted, with the intent to
induce Aetna to rely on those misrepresentations and omissions, to pay the claims, and to continue
the parties’ contractual relationship, which Aetna would not have otherwise done without
Radiology Partners’ misrepresentations.

145.  Aetna was injured by the payments that it made to Singleton because Aetna paid for

the claims based on Radiology Partners’ material misrepresentations.
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146. Aetna was also injured by continuing a contractual relationship with Singleton
based on Radiology Partners’ misrepresentations.

147. As a direct and proximate result of Radiology Partners’ misrepresentations and
omissions, Aetna has been damaged in an amount to be determined at trial.

148.  Singleton, RPI, RP Management, and RP Matrix are jointly and severally liable for
the tortious conduct.

X. COUNTERCLAIM FIVE (NEGLIGENT MISREPRESENTATION)

149.  Aetna realleges and incorporates by reference the foregoing paragraphs.

150. Radiology Partners knowingly made the aforementioned material
misrepresentations and omissions to Aetna on claims that they submitted, made them without
regard to their truth or falsity, made them under circumstances in which Radiology Partners ought
to have known of their falsity, or made them negligently and without the exercise of reasonable
care or competence.

151. Radiology Partners intended and expected that Aetna would rely on its
misrepresentations and omissions.

152.  Aetna justifiably relied on the aforementioned misrepresentations and omissions
and paid the submitted claims.

153. Radiology Partners had superior and special knowledge of its practice of submitting
claims from unauthorized providers without proper notice to and approval by Aetna.

154. Radiology Partners had a duty to disclose to Aetna information material to the
claims that it submitted for reimbursement.

155. Radiology Partners understood that it had a special relationship of trust and

confidence toward Aetna that gave rise to a duty to speak and disclose material information
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regarding the claims being submitted.

156. As a direct and proximate result of Radiology Partners’ misrepresentations and
omissions, Aetna has been damaged in an amount to be determined at trial.

157. Singleton, RPI, RP Management and RP Matrix are jointly and severally liable for
the tortious conduct.

XI. COUNTERCLAIM SIX (MONEY HAD AND RECEIVED - in the alternative)

158. Aetna realleges and incorporates by reference the foregoing paragraphs.

159. In addition, or in the alternative, Radiology Partners are all liable under money had
and received. Aetna paid claims to Singleton that it would not have paid but for the wrongful
conduct of Radiology Partners as described herein. Based on information and belief, those monies
were further distributed to RPI, RP Management and/or RP Matrix, who each received profits from
their fraudulent scheme, including the monies paid by Aetna on behalf of the plans and Aetna’s
own policies.

160. Radiology Partners—each of them—entered into a conspiracy to bill unauthorized
providers under the Houston Group Agreement.

161. Without revealing to Aetna the truth, Radiology Partners gouged Aetna, its plan
sponsors and their member employees.

162. The excessive amounts paid by Aetna should be returned to Aetna in good
conscience. Accordingly, Aetna seeks the return of money had and received to compensate Aetna,
its plan sponsors and their member employees.

XII. COUNTERCLAIM SEVEN (UNJUST ENRICHMENT - in the alternative)

163. Aetna realleges and incorporates by reference the foregoing paragraphs.

164. In addition, or in the alternative, Radiology Partners is liable under the principle of

9.
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unjust enrichment. Aetna may recover based on unjust enrichment because Radiology Partners
used fraud and undue advantage to obtain a benefit to which it was not entitled.

165. Radiology Partners submitted claims to Aetna that Aetna would not have paid but
for the wrongful conduct of Radiology Partners as described herein.

166. When Aetna paid Singleton for services it was not obligated to pay, Singleton
received a benefit from Aetna through its fraudulent billing practices. Based on information and
belief, those monies were further distributed RPI, RP Management and/or RP Matrix, who each
received profits from their fraudulent scheme, including the monies paid by Aetna on behalf of the
plans and Aetna’s own policies. As a result, Radiology Partners have been unjustly enriched and
Aetna, its plan sponsors and their member employees have been injured.

167. It would be inequitable for Radiology Partners to retain amounts Aetna paid as a
result of their wrongful conduct alleged herein.

168.  Accordingly, Aetna seeks the return of that money to compensate Aetna, its plan
sponsors and their member employees.

XIII. ALTEREGO

169. Aetna realleges and incorporates by reference the foregoing paragraphs.

170. RPI assumed ownership and control of Singleton to use it as a sham business for
the purpose of perpetuating a fraud on Aetna by submitting false and misleading healthcare
claims that induced Aetna to pay millions of dollars in higher in-network rates for radiology
services for RPI’s affiliated physicians than would otherwise be due. RPI, directly and through its
subsidiary, RP Management, used Singleton to engage in this scheme to defraud Aetna and
avoided or delayed Aetna’s discovery of the fraud by submitting medical claims under

Singleton’s TIN when, in fact, the radiology services were provided by physicians who were
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employed by other Radiology Partners subsidiaries operating under different TINs and in
different markets outside of Houston.

171. In addition, or in the alternative, RPI acquired and operated Singleton as a mere
tool or business conduit through which it perpetuated a fraud on Aetna for its own profits. RPI,
directly and through its subsidiary, RP Management, controlled Singleton by carrying out various
executive and operational responsibilities. RPI, RPI Management, RP Matrix and Singleton
operate as a single unit. There is no separate website and Singleton has no separate identity from
Radiology Partners. Upon information and belief, Radiology Partners finances Singleton, pays the
salaries of personnel acting on behalf of Singleton, as well as other expenses of Singleton, and
uses Singleton’s property (if any) as its own. But RPI, directly and through its subsidiaries, used
Singleton’s TIN to defraud Aetna, as described herein.

172.  As aresult of the fraudulent scheme and improper claims submissions, RPI, RP
Management, and RP Matrix were paid tens of millions of dollars for services under the plans
to which they were not entitled.

173. In addition, or in the alternative, RPI acquired Singleton to hide and/or prevent
Aetna or its affiliates from discovering that Radiology Partners was wrongfully and
fraudulently submitting medical claims. By doing so, RPI, RP Management and RP Matrix
used Singleton to justify the wrongful and improper billing practices.

174.  Accordingly, no legally valid corporate shield exists between RPI and Singleton,
and Singleton’s existence and activities in Texas, including its tortious conduct, are properly

imputed to RPI.
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XIV. JOINT AND SEVERAL LIABILITY

175.  Alternatively, each Singleton, RPI, RP Management and RP Matrix, aided, abetted,
assisted, encouraged and/or conspired with one another to commit the fraudulent and/or negligent
conduct described herein. As a consequence, their wrongful conduct was a substantial factor in
causing harm to Aetna.

176. They conspired to take over separate provider groups, significantly raised billed
charges, then cherry-picked the most lucrative contract(s) under which to bill their new provider
groups, while consistently evading Aetna’s questions about the true nature of their operations.

177. Aetna seeks to recover its actual damages incurred from Radiology Partners’
wrongful actions, and Singleton, RPI, RP Management, and RP Matrix are each liable for its own
torts and for the acts of the other. Thus, Aetna is entitled to an award of damages from Radiology
Partners, jointly and severally.

XV.  DISCOVERY RULE

178. To the extent necessary, Aetna affirmatively pleads the discovery rule applies to
applicable claims.

XVI. ATTORNEYS’ FEES

179. Aetna is entitled to an award of its attorneys’ fees and costs under the Agreement
and pursuant to Section 38.001 of the Texas Civil Practice and Remedies Code.

XVII. RESERVATION OF RIGHT TO AMEND

180. Aetna reserves the right to amend and supplement its claims as appropriate.

-3)-

EMF_US 88503103v1



Case 3:24-cv-01343-BJD-LLL  Document 29-6  Filed 02/25/25 Page 34 of 35 PagelD
819

XVIII. PRAYER
WHEREFORE, Aetna respectfully requests an award in its favor and granting the

following relief:

a. That all relief requested by way of the Claimant’s Demand be denied with prejudice;
b. That Singleton take nothing in this action;
c. That judgment be entered in Aetna’s favor and awarding it compensatorydamages

as requested herein, and any and all other damages to which it is entitled;

d. That Aetna be awarded its attorneys’ fees and costs; and

€. Any other relief the Arbitrator deems appropriate under the law.
Respectfully submitted,

By: /s/ John B. Shely
JOHN B. SHELY
Texas State Bar No.18215300
Jjshely@HuntonAK.com
M. KATHERINE STRAHAN
Texas State Bar No. 24013584
kstrahan@HuntonAK.com
HUNTON ANDREWS KURTH LLP
600 Travis, Suite 4200
Houston, Texas 77002
Telephone: (713) 220-4200

ATTORNEYS FOR COUNTERCLAIMANTS
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CERTIFICATE OF SERVICE

I hereby certify that on January 27, 2022, a true and correct copy of the foregoing was
served by email on all counsel of record.

/s/ M. Katherine Strahan
M. Katherine Strahan
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AMERICAN ARBITRATION ASSOCIATION

SINGLETON ASSOCIATES, P.A.,
Claimant,

V. Case No. 01-21-0004-0763

AETNA HEALTH INC. AND

AETNA LIFE INSURANCE
COMPANY,

LN LD L LD LN L S L S S LN

Respondents.

AETNA’S MOTION FOR LEAVE TO FILE THIRD-PARTY CLAIMS AGAINST
RADIOLOGY PARTNERS AFFILIATES

Respondents Aetna Health Inc. and Aetna Life Insurance Company (“Aetna”) move for
leave to file third-party claims against Radiology Partners, Inc., Radiology Partners Management,
LLC, and Radiology Partners Matrix, PLLC (collectively, “Radiology Partners” or “Radiology
Partners Affiliates™).

I. BACKGROUND

Since Singleton filed this arbitration, Aetna has uncovered a fraudulent pattern of conduct
that Radiology Partners has tried to hide from Aetna since 2014. Before that time, Singleton was
a Houston-based radiology group staffing two hospitals in Houston. Consistent with the parties’
2002 Physician Group Agreement (“Agreement”), Singleton, for years, submitted healthcare
claims for services of authorized physicians who were located in Houston and were employees or
owners of the group, to be paid under the Agreement. Aetna later learned that, after some sort of
elusive affiliation with Radiology Partners, Singleton began improperly submitting claims for
services of unauthorized physicians from outside of Houston, and even outside of Texas, using

Singleton’s Federal Tax Identification Number (“TIN”). In 2020, Aetna uncovered this misconduct
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and tried to investigate Singleton’s relationships with the physicians and Radiology Partners.

When Aetna could not get the requested information—or straight answers—about these
relationships from Singleton, Aetna stopped paying the unauthorized physicians under the
Agreement. Aetna also demanded the return of overpayments made prior to this discovery. By this
time, persons acting on behalf of both “Singleton” and “Radiology Partners” terminated the
Agreement. Then, still without providing requested information or exhausting Aetna’s dispute-
resolution process, Radiology Partners filed this arbitration in the name of “Singleton” in an effort
to stop the recovery of overpayments. During the arbitration, however, Radiology Partners has
insisted that it controls Singleton and must be part of the arbitration process. Yes, it should.

What Aetna has since been able to uncover is that Radiology Partners acquired control of
Singleton in 2014, and then, in breach of the Agreement, wrongfully used the Agreement to benefit
its equity-backed “national radiology practice.” Among other things, Radiology Partners exploited
the Agreement’s reimbursement methodology by raising billed charges to obtain exceedingly high
reimbursement rates. Then, in order to secure those rates for all of Radiology Partners’ affiliated
physicians who interpret images at Texas hospitals—including hospitals located far outside of the
Houston area and radiologists practicing remotely in other states—Radiology Partners billed all of
those services under the Singleton TIN. These were not “Singleton” physicians, however, and most
of them were part of physician groups under separate contracts with Aetna (i.e., under different
TINs). Radiology Partners knowingly submitted medical claims using the Singleton TIN for non-
Singleton physicians, causing Aetna to pay claims under the Agreement that were payable, if at
all, under different provider agreements and at lower rates.

These fraudulent claims have resulted in excessive payments to “Singleton” that were not

due. Aetna asserted counterclaims in this arbitration to recover these payments on behalf of the
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health benefit plans it administers, including employee-funded health plans. Aetna now seeks to
join the real party in interest to its claims, Radiology Partners, Inc., who, through its ownership
and control of Singleton, including through its other subsidiaries—Radiology Partners
Management, LLC, and Radiology Partners Matrix—perpetrated fraud on Aetna to wrongfully
obtain benefits under the Agreement. Additionally, based on information and belief, Radiology
Partners purported to assume Singleton’s contractual obligations under the Agreement in
connection with their acquisition of Singleton (though prohibited by the Agreement), and received
the monies paid by Aetna.

Aetna’s specific allegations against each of the Radiology Partners Affiliates are set forth
in Aetna’s First Amended Counterclaim and Third-Party Complaint and Demand in Arbitration
(“Third-Party Complaint”).! Each of the Radiology Partners Affiliates is subject to the
Agreement’s arbitration provision, and Aetna intends to pursue these claims against each of them.
Therefore, in the interest of avoiding duplicative legal proceedings and ensuring a fair and
equitable final arbitration hearing, this tribunal should respectfully grant this Motion and permit
Aetna to join the Radiology Partners Affiliates to this arbitration, as opposed to separate actions.?

II. ARGUMENT AND AUTHORITIES
A. The law favors resolution of Aetna’s third-party claims in these proceedings.

The most efficient way to resolve Aetna’s claims against Radiology Partners is by

including them in this arbitration. Texas law favors joinder of related claims in arbitration

proceedings to prevent multiple determinations of the same matter. Jack B. Anglin, Inc. v. Tipps,

! See Exhibit 1, Third-Party Complaint.

2 Aetna files its Amended Counterclaim as a matter of right prior to the deadline in Preliminary Order No. 4, and seeks
leave only to file the Third-Party Complaint against the Third-Party Respondents, upon which they can be served and
properly joined.
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842 S.W.2d 266, 271 (Tex. 1992); Branch Law Firm L.L.P. v. Osborn, 532 SW.3d 1, 21 (Tex.
App.—Houston [14th Dist.] 2016, pet. denied). Generally, courts will compel arbitration of claims
that are “factually intertwined” with claims subject to an arbitration agreement. See Tipps, 842
S.W.2d at 271 (compelling arbitration of non-contract claims that were factually intertwined with
breach of contract claim); Osborn, 532 S.W.3d at 18-21 (allowing joinder of nonsignatory’s claims
to prevent multiple proceedings).

As set forth in the Third-Party Complaint, Aetna’s claims against Radiology Partners arise
out of the same transactions and occurrences as its counterclaims against Singleton. Indeed, since
Aetna’s claims against Radiology Partners are, at least, factually intertwined with its claims against
Singleton (and Singleton’s claims against Aetna), joining Radiology Partners to this arbitration
serves the interest of judicial efficiency and avoids duplicative proceedings over the same matter.
See id.

Moreover, as explained in more detail herein, Radiology Partners has made representations
in these proceedings that it “manages” and “controls” Singleton as a basis to inject itself into this
arbitration, and has effectively participated all along. It, therefore, should be joined in the interest
of fairness to avoid any attempt to play a shell game in discovery and the final hearing—i.e., later
claiming that the party performing the relevant conduct is not present.> See AAA Commercial Rule
23 (authorizing arbitrator “to issue any orders necessary to...achieve a fair, efficient and
economical resolution of the case”). Tribunal, therefore, should allow the joinder of Aetna’s claims

against Radiology Partners in this arbitration.

3 As such, Radiology Partners should be estopped from arguing otherwise.

4.
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B. Radiology Partners is the real party in interest in this arbitration.

Although it brought this arbitration only in Singleton’s name, based on representations
made in advancing its positions on disputed issues before this tribunal, Radiology Partners has
been claiming control of Singleton since the outset of this proceeding. For instance, Singleton’s
counsel has repeatedly emphasized the need for Radiology Partners to access documents under the
Agreed Protective Order (notably, over Aetna’s objections) and to attend the IDR meeting because
of its management and control over Singleton. Examples of such representations from Singleton’s
counsel include:

e arguing that Radiology Partners is an “affiliate” under Texas law
because it has “managerial control” of Singleton;*

e stating that “the manager Singleton has contracted with for many
years to manage Singleton’s business, Radiology Partners, must be
at the IDR”;°

e stating that “it would be counterproductive to exclude the
management company individuals who have been interfacing with
Aetna, handling the contracting, and managing [Singleton’s]

business affairs”;®

e stating that “[e]lmployees of Radiology Partners are the ones
analyzing claims data and legal positions for the medical group they
manage, Singleton,” and “Singleton’s manager [i.e., Radiology

Partners] has always handled these issues for many years”;’

e stating that “there can be no meaningful IDR without Singleton’s
manager [Radiology Partners] seeing the documents and
attending.”®

Tellingly, no one from Singleton attended the IDR meeting—only representatives of

4 Exhibit 2, Email from Vinay Kohli to Arbitrator Chamblin, Nov. 23, 2021.
5 Exhibit 3, Email from Vinay Kohli to Arbitrator Chamblin, Nov. 19, 2021.
®Ex. 2.

"1d.

$1d.
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Radiology Partners. Therefore, since Radiology Partners has acted as the real party in interest in
this arbitration, they cannot credibly claim any prejudice or that Aetna’s claims against them
should be litigated separately.

C. Radiology Partners is bound by the arbitration agreement even as a nonsignatory.

The Radiology Partners Affiliates are bound by the arbitration agreement under Texas law
regardless of whether they signed the Agreement. “[CJourts have held that so long as there is some
written agreement to arbitrate, a third party may be bound to submit to arbitration.” Bridas
S.A.P.1.C. v. Gov’t of Turkmenistan (“Bridas 1), 345 F.3d 347, 355 (5th Cir. 2003). “Ordinary
principles of contract and agency law may be called upon to bind a nonsignatory to an agreement
whose terms have not clearly done so.” Id. at 356. In cases where, as here, the FAA applies, state
law still governs who is “bound” by an arbitration agreement, and under Texas law, the Radiology
Partners Affiliates are bound to the one here under direct-benefits estoppel and/or the alter ego
doctrine. See id. at 355-56, 358-60; Bridas S.A.P.1.C. v. Gov't of Turkmenistan (“Bridas 11”), 447
F.3d 411, 416-20 (5th Cir. 2006); Wood v. PennTex Res., L.P., 458 F. Supp. 2d 355, 369-73 (S.D.
Tex. 2006), aff’d sub nom. Wood v. PennTex Res., L.P., 322 Fed. Appx. 410 (5th Cir. 2009); In re
Weekley Homes, 180 S.W.3d 127, 130-35 (Tex. 2005).

a. Direct-benefits estoppel.

Under direct-benefits estoppel, even if a nonsignatory to an arbitration agreement has “not
asserted a claim under the contract containing the arbitration clause, arbitration could be compelled
if that nonparty ‘deliberately seeks and obtains substantial benefits from the contract itself” in other
ways.” Wood, 458 F. Supp. 2d at 366 (quoting Weekley Homes, 180 S.W.3d at 132). The Texas
Supreme Court ‘“agree[s] with the federal courts that when a nonparty consistently and

knowingly insists that others treat it as a party, it cannot later turn its back on the portions of the
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contract, such as an arbitration clause, that it finds distasteful.” Weekley Homes, 180 S.W.3d at
135 (internal quotations and citations omitted). ““A nonparty cannot both have his contract and
defeat it too.” Id. “The keys are whether the nonsignatory demanded and received substantial and
direct benefits under the contract containing the arbitration clause, by suing the signatory under
that contract or otherwise; the relationship between the claims to be arbitrated and the contract;
and whether equity prevents the nonsignatory from avoiding the arbitration clause that was part of
that contract.” Wood, 458 F. Supp. 2d at 371.

Here, direct-benefits estoppel prevents Radiology Partners from avoiding the arbitration
provision in the Agreement. See id. at 369-73; Weekley Homes, 180 S.W.3d at 131-35. As more
fully set forth in the Third-Party Complaint, Radiology Partners, through the control of Singleton,
knowingly demanded and obtained direct and substantial benefits under the Agreement by billing
Aetna for services provided by unauthorized physicians using Singleton’s TIN. By intentionally
submitting these false medical claims to Aetna, Radiology Partners sought and obtained over $83
million in payments from Aetna at the lucrative rates authorized only for Group Physicians as
defined in the Agreement.® Finally, as further explained in the Third-Party Complaint, the claims
that Aetna seeks to arbitrate against Radiology Partners are directly related to the Agreement, as
they include breach of the Agreement, the fraudulent submission of claims under the Agreement,
and joint and several liability for other wrongful actions taken with respect to the Agreement.

Radiology Partners breached the Agreement, or caused Singleton to breach the Agreement,

9 Singleton has not produced its operative agreements with Radiology Partners, but presumably, it attempted to assume
Singleton’s obligations under the Agreement. Though no actual assumption/assignment could have occurred since
section 11.7 of the Agreement prohibits such assumptions/assignments, Radiology Partners should be estopped from
avoiding the arbitration agreement to the extent it attempted to assume Singleton’s obligations under the Agreement.
Indeed, such a purported assignment would be additional proof that Radiology Partners “deliberately
[sought] . . . substantial benefits from the contract itself. ...” See Wood, 458 F. Supp. 2d at 366 (citing Weekley
Homes, 180 S.W.3d at 132).
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and obtained benefits from that breach which they would not have obtained but for their use of the
Agreement. Therefore, even as a nonsignatory, Radiology Partners is bound by the arbitration
provision in the Agreement under direct-benefits estoppel. See Wood, 458 F. Supp. 2d at 369-73;
Weekley Homes, 180 S.W.3d at 131-35.

b. Alter ego.

Likewise, Radiology Partners is bound by the arbitration agreement as the alter ego of
Singleton. See Bridas I, 345 F.3d at 358-60. “Under the alter ego doctrine, a corporation may be
bound by an agreement entered into by its subsidiary regardless of the agreement’s structure or the
subsidiary’s attempts to bind itself alone to its terms, when their conduct demonstrates a virtual
abandonment of separateness.” Id. at 358-59 (internal quotation marks omitted). The alter ego
doctrine is distinct from agency law because the laws of agency “are not equitable in nature, but
contractual, and do not necessarily bend in favor of justice.” Id. at 359. “Courts are thus
comparatively free from the moorings of the parties’ agreements when considering whether an
alter ego finding is warranted.” Id. “The corporate veil may be pierced to hold an alter ego liable
for the commitments of its instrumentality only if (1) the owner exercised complete control over
the corporation with respect to the transaction at issue and (2) such control was used to commit a
fraud or wrong that injured the party seeking to pierce the veil.” Id.

Here, and as further described in the Third-Party Complaint, the “control” prong is satisfied
because Radiology Partners’ and Singleton’s conduct demonstrated a virtual abandonment of
separateness. See Bridas II, 447 ¥.3d at 417-20; Bridas I, 345 F.3d at 358-59. By their own
admissions, Radiology Partners, Inc. is an affiliate that—either itself or directly through its
subsidiaries—“manages” and ‘“controls” all operations of Singleton under circumstances

indicating that Radiology Partners is the real party in interest as to the claims asserted by and
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against Singleton. Indeed, Singleton and Radiology Partners have common ownership, officers,
and directors, as shown on the Texas Secretary of State website. !°

Although Radiology Partners hid and refused to provide Aetna with relevant information
regarding its relationship with Singleton, upon information and belief, Radiology Partners finances
Singleton, pays the salaries of personnel acting on behalf of Singleton and other expenses of
Singleton, and uses Singleton’s property (if any) as its own. Likewise, the business departments
and daily operations of Singleton and Radiology Partners operate as a single unit, as evidenced by,
inter alia, the same person—Fredricka Richards—negotiating with Aetna as an “employee” of
both Radiology Partners and Singleton. And, upon information and belief, Radiology Partners
receives the profits generated by Aetna’s payments under the Agreement.

The “fraud or injustice” prong is likewise satisfied. See Bridas II, 447 F.3d at 416-17.
Radiology Partners exercised complete control over Singleton with respect to the transactions
under the Agreement, and such control was used to perpetuate a fraud against Aetna by billing it
for services provided by unauthorized physicians using Singleton’s TIN. Radiology Partners’
conduct caused substantial injury to Aetna—specifically, over $83 million in payments.
Considering all aspects of the relationship between Radiology Partners and Singleton, Radiology
Partners is bound by the arbitration provision in the Agreement because it is an alter ego of
Singleton. See id. at 416-20; Bridas I, 345 F.3d at 358-60.

III. CONCLUSION
Aetna respectfully requests that the Arbitrator grant Aetna written consent to add

Radiology Partners, Inc., Radiology Partners Management, LLC, and Radiology Partners Matrix,

10 See Exhibit 4, Management Pages from Texas SOS Website for Singleton and Radiology Partners, Inc., showing
that Dr. Anthony Gabriel is an officer and/or director of both entities.

9.
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PLLC, to this arbitration with the filing of the Third-Party Complaint. Aetna further requests all

other relief to which it is entitled.

Respectfully submitted,

By: /s/ John B. Shely
JOHN B. SHELY
Texas State Bar No. 18215300
Jjshely@HuntonAK.com
M. KATHERINE STRAHAN
Texas State Bar No. 24013584
kstrahan@HuntonAK.com
HUNTON ANDREWS KURTH LLP
600 Travis, Suite 4200
Houston, Texas 77002
Telephone: (713) 220-4200

ATTORNEYS FOR
RESPONDENTS/COUNTERCLAIMANTS

CERTIFICATE OF SERVICE

I hereby certify that on January 27, 2022, a true and correct copy of this document was
served by email on all counsel of record.
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