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IN THE UNITED STATES COURT OF APPEALS  

FOR THE EIGHTH CIRCUIT 

 

 

State of KANSAS, et al.,  

 

Plaintiffs-

Appellees, 

 

v. 

 

UNITED STATES of AMERICA, et 

al., 

 

Defendants-

Appellants. 

 

Case No. 24-3521 

 

On appeal from the United States 

District Court for the District of 

North Dakota 

Case No. 1:24-cv-00150-DMT 

 

RESPONSE IN OPPOSITION TO MOTION TO HOLD APPEAL 

IN ABEYANCE AND PLAINTIFFS’ REQUEST  

TO EXPEDITIOUSLY DECIDE THIS APPEAL ON THE BRIEFS 

KRIS W. KOBACH  

Attorney General of Kansas 

    

Anthony J. Powell 

Solicitor General  

Adam T. Steinhilber 

Assistant Solicitor General 

James R. Rodriguez 

Assistant Attorney General 

Office of the Kansas Attorney General 

Topeka, Kansas 66612-1597 

Phone: (785) 296-7109  

Email: anthony.powell@ag.ks.gov 

adam.steinhilber@ag.ks.gov  

jay.rodriguez@ag.ks.gov 

Counsel for the State of Kansas 

 (additional counsel on signature page)
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Plaintiffs respectfully request this Court deny Defendants’ Motion 

to Hold Appeal in Abeyance, allow the current abeyance to expire, and 

expeditiously decide this case on the briefs. 

BACKGROUND1 

This appeal stems from an effort by Plaintiffs to enjoin an 

unlawful Rule, 89 Fed. Reg. 39,392 (May 8, 2024), that allows Deferred 

Action for Childhood Arrivals (DACA) recipients to enroll in health 

insurance through Patient Protection and Affordable Care Act (“ACA”) 

exchanges. See generally Kansas v. United States, 124 F.4th 529 (8th 

Cir. 2024) (per curiam) (declining to stay preliminary injunction of Rule 

pending appeal).  

On February 11, 2025—after the opening brief, response brief, and 

two amicus briefs were submitted—Defendants filed a consent motion 

to hold this appeal in abeyance so the new Administration could 

evaluate the issues. On February 19—the day on which their reply brief 

was due—Defendants notified the Court that they would not file a reply 

because the abeyance motion remained pending. On February 24, this 

                                              
1 To avoid unnecessary recitation of facts with which this Court is 

familiar, Plaintiffs provide an abbreviated background. 
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Court granted the motion and ordered the appeal be held in abeyance 

for 60 days. 

On March 19, Defendants published a notice of proposed 

rulemaking; the Proposed Rule would make DACA recipients ineligible 

to use ACA exchanges. 90 Fed. Reg. 12,942 (Mar. 19, 2025). In light of 

this development, Defendants asked Plaintiffs to consent to holding this 

appeal in abeyance pending final action on the Proposed Rule. Plaintiffs 

opposed the request, and Defendants filed the instant Motion. 

ARGUMENT 

This Court should not indefinitely delay a decision when the 

issue—whether the district court correctly preliminarily enjoined the 

Rule—is ripe for review. Plaintiffs are sensitive to the issues facing a 

new Administration; that is why they agreed to a relatively short 60-

day abeyance. And Plaintiffs greatly appreciate that Defendants, as 

shown by the Proposed Rule, recognize the myriad legal and policy 

flaws in the challenged Rule. Indeed, they seem to have determined 

that the Rule is unlawful, in which case they should advise this Court 

and the district court. Instead, they seek to hold this Court, the parties, 

and other impacted individuals in an indefinite state of uncertainty. 
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Plaintiffs never agreed to an indefinite stay of the appeal.2 This 

case is not moot, and it may never be moot. Accordingly, this Court has 

a duty to decide the case in accordance with the expedited schedule it 

already determined was appropriate. 

First, there is no indication of when—if at all—a new final rule 

will be issued that excepts DACA recipients from being able to access 

ACA exchanges. Defendants received over 25,000 comments on the 

Proposed Rule.3 It will take time for Defendants to consider the 

comments, respond to them, and revise the Proposed Rule as necessary 

until a final rule is issued. Thus, it may be a while before the Proposed 

Rule (if it ever does) becomes law.4 Although the district court’s 

                                              
2 After agreeing to Defendants’ request for an abeyance, Plaintiffs filed 

a Rule 28(j) letter in which they identified a recent decision by this 

Court that supports their arguments in this case. See Entry 5486818 

(Feb. 18, 2025). This action illustrates Plaintiffs’ belief that any 

abeyance would be temporary and that this appeal would proceed to a 

resolution on the merits. 

 
3 See Ctrs. for Medicare & Medicaid Servs., Patient Protection and 

Affordable Care Act; Marketplace Integrity and Affordability CMS-9884-

P, Dkt. CMS-2025-0020, https://www.regulations.gov/document/CMS-

2025-0020-0011/comment (last visited April 22, 2025). 

 
4 Defendants first proposed the challenged Rule in April 2023, but did 

not adopt it until May 2024. If the Proposed Rule takes that same time, 

then the resulting final regulation will not be issued until April 2026. 
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preliminary injunction will remain effective for the States in this suit, 

the Rule will continue its harm elsewhere. This Court should not allow 

the administrative rulemaking process (which can be quite lengthy) to 

indefinitely interfere with its review. 

Second, it is worthwhile for this Court to decide this appeal. A 

swift opinion by this Court would provide certainty for Plaintiffs, 

Defendants, and other impacted individuals and organizations while 

the rulemaking process plays out.  

It would also clarify the proceedings in the district court, where 

the case has been stayed pending this Court’s decision on the merits of 

the preliminary injunction. See Dist Ct. Dkt. 143. An indefinite 

abeyance of the present appeal could result in the intervenor-

defendants, see Dist. Ct. Dkt. 171, moving to lift that stay. If the district 

court agreed to lift the stay, the preliminary injunction would remain 

effective while the case proceeded on the merits. Practically, that result 

would be tantamount to this Court affirming without this Court’s 

considered judgment, depriving courts and litigants of meaningful 

guidance. And that is harmful. 
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And this Court’s analysis of the legal issues—particularly the 

likelihood-of-success factor—will be invaluable, especially because 

Plaintiffs anticipate litigation over any new final rule, which may result 

in that new rule (i.e., the effective recession of this Rule) being enjoined 

or vacated.5 This Court can bypass uncertainty by deciding this appeal 

now. 

Finally, this case, like this Court, is ready for a decision. This 

Court has already recognized the significance of this case—and the need 

for a prompt decision—by imposing an expedited briefing schedule. See 

Entry 5469591 at 1 (Dec. 23, 2024). Defendants have filed an opening 

brief in which they vigorously defend the Rule and argue that the 

district court erred in preliminarily enjoining it. They are joined by two 

amicus briefs that strongly urge this Court to reverse. Plaintiffs have 

filed a response brief in which they thoroughly argue that the Rule is 

unlawful and this Court should affirm, and they later filed a supportive 

Rule 28(j) letter. Defendants’ failure to file a reply brief should not 

impede this Court’s consideration of the merits. 

                                              
5 See, e.g., Comment Letter (Apr. 11, 2025), https://perma.cc/M9U6-

V4KE.  

https://perma.cc/M9U6-V4KE
https://perma.cc/M9U6-V4KE
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“A reply brief . . . generally is not essential for appellate review.” 

United States v. Birtle, 792 F.2d 846, 848 (9th Cir. 1986). Indeed, 

although Defendants “may” file a reply brief, they are not required to do 

so. See Fed. R. App. P. 28(c); Birtle, 792 F.2d at 848 (recognizing that 

Rule 28(c) “indicates that the filing of a reply brief is discretionary” and 

noting that “parties often decide not to file a reply brief”). All the 

relevant arguments are before this Court. There is “no need” for a reply 

brief, and this case is ready for disposition.6 Cf. Birtle, 792 F.2d at 848. 

Plaintiffs initially agreed with Defendants that this case warrants 

oral argument (and this Court then set the case for argument). But 

after further consideration and in light of Defendants’ subsequent 

proposed rulemaking and request for further abeyance, Plaintiffs 

                                              
6 In their Notice Regarding the Filing of a Reply Brief, Plaintiffs asked 

this Court to grant them “an adequate period . . . to determine the 

appropriate next steps in this appeal” if the Court lifts the abeyance. 

Entry 5487390 at 2 (Feb. 19, 2025). Given the 60-day abeyance, 

Plaintiffs believe Defendants have had sufficient opportunity to 

determine their strategy and that no additional time is warranted. And 

as previously noted, it is not necessary for Defendants to file a reply 

brief. This undercuts Defendants’ concern for party resources. But if 

this Court orders Defendants to file a reply or otherwise grants them 

additional time, it should limit Defendants to the time they initially had 

to file their reply: 12 days. 
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believe this Court can—and should—proceed to decide the case on the 

existing briefs. See 8th Cir. R. 34A(c) (authorizing hearing panel to 

reclassify case as suitable for disposition without oral argument); see 

also Fed. R. App. P. 34(a)(2)(C).7  

* * * 

This expedited appeal raises important issues stemming from an 

unlawful Rule that, for the foreseeable future, remains the law of the 

land (albeit with its effects stayed in certain States). The parties, other 

affected individuals and organizations, and the district court are 

waiting for this Court’s determination of the merits. Accordingly, this 

Court should proceed to expeditiously decide this appeal based on the 

briefs. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request this 

Court deny Defendants’ Motion to Hold Appeal in Abeyance, allow the 

current abeyance to expire, and expeditiously decide this case based on 

the filed briefs. 

                                              
7 If this Court still believes argument is warranted, then Plaintiffs 

request the argument be scheduled for the earliest available 

opportunity. 
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Dated: April 23, 2025  

Respectfully submitted, 

 

KRIS W. KOBACH  

Attorney General of Kansas  

 

/s/Anthony J. Powell  

Anthony J. Powell 

Solicitor General  

Adam T. Steinhilber 

Assistant Solicitor General 

James R. Rodriguez 

Assistant Attorney General 

Office of the Kansas Attorney General 

Topeka, Kansas 66612-1597 

Phone: (785) 296-7109  

Email: anthony.powell@ag.ks.gov 

adam.steinhilber@ag.ks.gov  

jay.rodriguez@ag.ks.gov 

Counsel for the State of Kansas 
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DREW H. WRIGLEY 

North Dakota Attorney 

General  

  

/s/ Philip Axt     

Philip Axt 

Solicitor General 

Office of Attorney General 

600 E. Boulevard Ave Dept. 125 

Bismarck, North Dakota 58505 

Phone: (701) 328-2210 

Email: pjaxt@nd.gov 

Counsel for the State of North 

Dakota 

 

 

 

STEVE MARSHALL    

Alabama Attorney General 

 

/s/ Robert M. Overing 

Robert M. Overing 

Deputy Solicitor General 

Office of the Attorney General 

State of Alabama 

501 Washington Avenue 

P.O. Box 300152 

Montgomery, Alabama 36130-

0152 

Phone: (334) 242-7300 

Fax: (334) 353-8400 

Email: 

Robert.Overing@alabamaag.gov 

Counsel for the State of Alabama 

 

 

 

 

 

TIM GRIFFIN 

Arkansas Attorney General 

 

/s/ Autumn Hamit Patterson 

Solicitor General 

Office of the Arkansas Attorney 

General 

323 Center Street, Suite 200 

Little Rock, AR  72201 

Phone: (501) 682-2007 

Email: 

autumn.patterson@arkansasag.gov 

Counsel for the State of Arkansas 

JAMES UTHMEIER 

Florida Attorney General  

 

/s/Allen Huang                          

Allen Huang 

Deputy Solicitor General 

Florida Attorney General’s Office 

PL-01 The Capitol 

Tallahassee, FL 32399 

Phone: (850) 414-3300 

Fax:  (850) 487-2564 

Email:  

allen.huang@myfloridalegal.com 

Counsel for the State of Florida  
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RAÚL R. LABRADOR  

Attorney General of Idaho  

 

/s/ Alan Hurst   

Alan Hurst 

Solicitor General 

Matthew L. Maurer 

Deputy Attorney General 

Sean M. Corkery 

Assistant Solicitor General 

Office of the Attorney General   

PO Box 83720,  

Boise, Idaho 83720  

Phone: (208) 334-2400  

Email: Alan.Hurst@ag.idaho.gov 

Matthew.Maurer@ag.idaho.gov   

Jack.Corkery@ag.idaho.gov  

Counsel for the State of Idaho  

 

 

THEODORE E. ROKITA 

Attorney General of Indiana 

 

/s/ James A. Barta  

James A. Barta 

Solicitor General 

Indiana Attorney General’s 

Office 

IGCS – 5th Floor 

302 W. Washington St. 

Indianapolis, IN 46204 

Phone: (317) 232-0709 

Email: james.barta@atg.in.gov 

Counsel for the State of Indiana 

 

 

 

 

BRENNA BIRD  

Attorney General of Iowa  

 

/s/ Eric H. Wessan     

Eric H. Wessan 

Solicitor General  

1305 E. Walnut Street  

Des Moines, Iowa 50319  

Phone: (515) 823-9117  

Email: Eric.Wessan@ag.iowa.gov   

Counsel for the State of Iowa  

 

 

 

 

 

 

 

RUSSELL COLEMAN 

Attorney General of 

Kentucky 

 

/s/ Matthew F. Kuhn 

Matthew F. Kuhn 

Solicitor General 

Kentucky Office of the Attorney 

General   

700 Capital Avenue, Suite 118  

Frankfort, Kentucky    

Phone: (502) 696-5617   

Email: Matt.Kuhn@ky.gov 

Counsel for the Commonwealth of 

Kentucky 
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ANDREW BAILEY 

Attorney General of Missouri 

 

/s/ Joshua M. Divine   

Joshua M. Divine 

Solicitor General 

Office of the Missouri Attorney 

General 

Supreme Court Building 

207 West High Street 

Jefferson City, Missouri 65102 

Phone: (573) 751-8870 

Email: Josh.Divine@ago.mo.gov 

Counsel for the State of Missouri 

 

 

AUSTIN KNUDSEN 

Attorney General of Montana 

 

/s/ Peter M. Torstensen, Jr. 

Peter M. Torstensen, Jr. 

Deputy Solicitor General 

Christian B. Corrigan 

Solicitor General 

Montana Department of Justice 

215 North Sanders 

P.O. Box 201401 

Helena, Montana 59620-1401 

Phone: (406) 444.2026 

Email: peter.torstensen@mt.gov 

Counsel for the State of Montana 

 

 

 

 

 

 

MICHAEL T. HILGERS 

Attorney General of Nebraska  

 

/s/ Zachary B. Pohlman 

Zachary B. Pohlman 

Assistant Solicitor General  

Office of the Nebraska Attorney 

General  

2115 State Capitol  

Lincoln, Nebraska 68509  

Phone: (402) 471-2682  

Email: 

Zachary.Pohlman@Nebraska.gov 

Counsel for the State of Nebraska  

 

 

 

 

 

 

 

JOHN M. FORMELLA  

Attorney General of New 

Hampshire 

 

/s/Brandon F. Chase  

Brandon F. Chase  

Assistant Attorney General  

New Hampshire Department of 

Justice  

1 Granite Place – South  

Concord, New Hampshire 03301  

Phone: (603) 271-3650  

Email: 

brandon.f.chase@doj.nh.gov  

Counsel for the State of New 

Hampshire  
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DAVE YOST 

Attorney General of Ohio 

 

/s/ T. Elliot Gaiser 

T. Elliot Gaiser 

Ohio Solicitor General 

30 East Broad Street, 17th Floor 

Columbus, Ohio 43215 

Phone: (614)466-8980 

Fax: (614) 466-5087 

Email: thomas.gaiser@ohioago.gov 

Counsel for the State of Ohio 

 

 

 

 

 

ALAN WILSON 

Attorney General of South 

Carolina  

 

/s/ Joseph D. Spate  

Joseph D. Spate 

Assistant Deputy Solicitor 

General 

Office of the South Carolina 

Attorney General 

1000 Assembly Street 

Columbia, South Carolina 29201 

Phone: (803) 734-3371 

Email: josephspate@scag.gov 

Counsel for the State of South 

Carolina 

 

 

 

 

MARTY J. JACKLEY 

Attorney General of South 

Dakota 

 

/s/ Jonathan K. Van Patten 

Jonathan K. Van Patten 

Assistant Attorney General 

Office of the Attorney General 

State of South Dakota  

1302 E. Hwy. 14, Suite #1 

Pierre, South Dakota 57501 

Phone: (605) 773-3215 

Email: 

jonathan.vanpatten@state.sd.us 

Counsel for the State of South 

Dakota 

 

 

 

 

JONATHAN SKRMETTI 

Attorney General and 

Reporter of Tennessee 

 

/s/ Whitney D. Hermandorfer 

Office of Tennessee Attorney 

General 

P.O. Box 20207 

Nashville, Tennessee 37202 

Phone: 615-741-1400 

Email: 

whitney.hermandorfer@ag.tn.gov 

Counsel for the State of Tennessee 
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KEN PAXTON 

Attorney General of Texas 

 

Brent Webster 

First Assistant Attorney General 

Ralph Molina 

Deputy First Assistant Attorney 

General 

Austin Kinghorn 

Deputy Attorney General, Legal 

Strategy 

Ryan D. Walters 

Chief, Special Litigation Division 

 

/s/ David Bryant 

David Bryant 

Senior Special Counsel 

Munera Al-Fuhaid 

Special Counsel 

Office of Attorney General of Texas 

P.O. Box 12548 

Austin, Texas 78711 

Phone: (512) 936-1700 

Email: 

David.Bryant@oag.texas.gov 

Munera.Al-Fuhaid@oag.texas.gov 

Counsel for the State of Texas  

 

JASON S. MIYARES 

Attorney General of Virginia  

 

/s/ Kevin M. Gallagher     

Kevin M. Gallagher 

Principal Deputy Solicitor 

General 

Virginia Office of the Attorney 

General 

202 North 9th Street 

Richmond, Virginia 23219 

Phone: (804) 786-2071 

Fax: (804) 786-1991 

Email: 

kgallagher@oag.state.va.us 

Counsel for the Commonwealth of 

Virginia 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this 23rd day of April 2025, I electronically 

filed the foregoing with the Clerk of the Court using the CM/ECF system, 

which will send a notice of electronic filing to all counsel of record. 

       

 /s/Anthony J. Powell  

Anthony J. Powell 

Counsel for the State of Kansas  
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CERTIFICATE OF COMPLIANCE 

 

I hereby certify that the foregoing complies with the type-volume 

limit of Federal Rule of Appellate Procedure 27(d)(2)(A) because it 

contains 1,402 words. It also complies with the typeface and type-style 

requirements of Federal Rule of Appellate Procedure 27(d)(1)(E) 

because it was prepared using Word in Century Schoolbook 14-point 

font, a proportionally spaced typeface. 

Pursuant to Eighth Circuit Rule 28A(h)(2), I further certify that 

the foregoing has been scanned for viruses, and the foregoing is virus 

free.       

 /s/ Anthony J. Powell   

Anthony J. Powell 

Counsel for the State of Kansas  
 


