
 

 

 

IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF PENNSYLVANIA  

  

  

MYLAN PHARMACEUTICALS INC. ET AL,  

  

Plaintiffs,  

  

v.  

  

SANOFI-AVENTIS U.S. LLC ET AL,  

  

Defendants.  

  

  

  

  

  

 2:23-cv-00836-MRH  

 

 Chief Judge Mark R. Hornak  

  

 Oral Argument Requested  

  

 

PLAINTIFFS’ NOTICE OF SUPPLEMENTAL AUTHORITY 

IN SUPPORT OF ITS OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 
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1 

 

Plaintiffs Mylan Pharmaceuticals Inc., Mylan Specialty L.P., and Mylan Inc. (collectively 

“Mylan”) respectfully submit this Notice of Supplemental Authority to apprise the Court of three 

motion to dismiss decisions that bear on several issues in the case at bar—Federal Trade 

Commission v. Syngenta Crop Protection AG, 2024 WL 149552, at *1, *8-12, *17-19 (M.D.N.C. 

Jan. 12, 2024) (Ex. A) (plaintiffs need not explain why certain products are excluded from the 

market definition, price-cost test does not apply where plaintiffs alleged sufficient non-price 

mechanisms of exclusion, and judicial notice is inappropriate where the referenced documents 

raise factual questions); Blue Cross and Blue Shield of Vermont v. Teva Pharmaceutical Industries, 

Ltd., 2024 WL 323775, at *14-17, n.21, *21-22, *26-29 (D. Vt. Jan. 22, 2024) (Ex. B) (declining 

to apply Noerr-Pennington immunity at the motion to dismiss stage, withdrawal of a product is 

not the only means to be coercive, the absence of a litigation barrier to market entry does not defeat 

plaintiffs’ causation arguments, and a monopolization scheme may be upheld after only assessing 

part of an overall scheme claim); and Azurity Pharmaceuticals, Inc. v. Bionpharma Inc., 650 F. 

Supp. 3d 269, 277-79, 281-82 (D. Del. 2023) (Ex. C) (antitrust claim premised on sham petitioning 

may not accrue until the FDA approves the plaintiff’s drug, plaintiff’s allegations of delay must 

be taken as true at the pleading stage, and the serial petitioning rule for identifying sham litigation 

is applicable in the Hatch-Waxman context). 

For the Court’s convenience, Plaintiffs submit all three opinions with highlighting to 

identify the passages that are particularly instructive to the issues raised by Plaintiffs’ Opposition 

to Defendants’ Motion to Dismiss.  D.I. 59.  
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Dated: February 13, 2024 Respectfully submitted, 

/s/ John A. Schwab 

John A. Schwab (PA Bar No. 89596)  

JOHN A. SCHWAB ATTORNEY  

AT LAW, LLC  

300 Koppers Building  

436 Seventh Avenue, Suite 300  

Pittsburgh, Pennsylvania 15219  

Telephone: (412) 235-9150  

Email: jas@johnschwablaw.com  

Seth C. Silber (admitted pro hac vice) 

Brendan J. Coffman (admitted pro hac vice) 

Garrett R. Atherton (admitted pro hac vice) 

Rachel G. Gray (admitted pro hac vice) 

WILSON SONSINI GOODRICH & ROSATI 

Professional Corporation 

1700 K Street, NW, Fifth Floor 

Washington, D.C. 20006 

Telephone: (202) 973-8800 

Facsimile: (866) 974-7329 

Email: ssilber@wsgr.com 

Email: bcoffman@wsgr.com 

Email: gatherton@wsgr.com 

Email: rgray@wsgr.com  

 

Stuart A. Williams (PA Bar No. 28063) 

Staci E. Cox (admitted pro hac vice) 

WILSON SONSINI GOODRICH & ROSATI 

Professional Corporation 

1301 Avenue of the Americas, 40th Floor 

New York, New York 10019 

Telephone: (212) 999-5800 

Facsimile: (866) 974-7329 

Email: swilliams@wsgr.com 

Email: staci.cox@wsgr.com  

 

Melissa E. Mills (admitted pro hac vice) 

Ariel Christen Green Anaba (admitted pro hac vice) 

WILSON SONSINI GOODRICH & ROSATI 

Professional Corporation 

953 East Third Street, Suite 100 

Los Angeles, California 90013 

Telephone: (323) 210-2900 

Facsimile: (866) 974-7329 

Email: mmills@wsgr.com 
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Email: aanaba@wsgr.com   

 

Counsel for Plaintiffs Mylan Pharmaceuticals 

Inc., Mylan Specialty L.P., and Mylan Inc. 
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CERTIFICATE OF SERVICE 

I, John A. Schwab, herby certify that on February 13, 2024, I caused a true and correct 

copy of the foregoing to be filed electronically with the Clerk of the Court using the CM/ECF 

system. Notice of this filing will be sent to counsel of record by operation of the Court’s CM/ECF 

automated filing system. 

 

Dated: February 13, 2024 Respectfully submitted, 

 

/s/ John A. Schwab 

John A. Schwab (PA Bar No. 89596)  

JOHN A. SCHWAB ATTORNEY  

AT LAW, LLC  

300 Koppers Building  

436 Seventh Avenue, Suite 300  

Pittsburgh, Pennsylvania 15219  

Telephone: (412) 235-9150  

Email: jas@johnschwablaw.com 
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WILSON SONSINI GOODRICH & ROSATI 

Professional Corporation 

1700 K Street, NW, Fifth Floor 

Washington, D.C. 20006 

Telephone: (202) 973-8800 

Facsimile: (866) 974-7329 

Email: ssilber@wsgr.com 

Email: bcoffman@wsgr.com 

Email: gatherton@wsgr.com 

Email: rgray@wsgr.com  
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

 











































          

        

     





      

      

        



        

        

       



         

         







       

         
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   

       



         

         


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

 

        



        

       

      

        







        

  

       

         





 

          

      



         

        

        

       

       

        







      

       

       

       

         

       

     

         







      
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      



       



       
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







   

        

 



     

    

          

        

  





         



            







       

         



         



   



        

       



          



        






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    

        

        
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       



    

          

         

       

        

         
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

        



 





       

       

       



      





 

        



         

          
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



     

        



     

   



        


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







         

      

     

        

       

       

        

     

    

       

      

       

      



 

 

       

        

       

       

         

 

        

         

 

 

  

         

        

         

    

        

        

       

     

  

      



     

        

 

       







         

        

    
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
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 
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        

       

 

         
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        

       

       

        

          





         

         

      



        

       

   

        

        

       

   



           


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



  



   

 

         

        





      









        

       













  

 





 



   

  



         

            













         

       
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      

        





     


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

   





        

 



 





      

     

    



      



       













      

            

         



         

       

        





      



     





       

       





          















   

      

            





   




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

 

        

   

 



        

        

      



       

        









    

   









       









 

       





   





 

 







       


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

         
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        
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         



 



        

        

        

        

        

        

        

         

        

         
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 

      

        

       

         

  



      

        





     
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       

       

        

          







        

      

      

 

           



 

        

       

      

       

        





 





         

        

        

       

       

        

     

        

         

          

       

      

      



      

   





  





Case 2:23-cv-00836-MRH   Document 67-2   Filed 02/13/24   Page 19 of 29





 

      

        

        

    



         

       



        



       





        

      

       



       

        





         

  











       

      

      

        

         





 

       





        

      

      



        

       

        



        

         



     



          



        

       

         

         



         

  



 



          

        

         

        





         



       





  









      



      

      

      



 





       

   

Case 2:23-cv-00836-MRH   Document 67-2   Filed 02/13/24   Page 20 of 29





 

      

     

         

          

        



       



       

      

     

   



    



      



       

       

        

      

         

         

 

         



       







      

   





   

        

        

        



    







         

        

       

          

        

        

     



       

         

     

       



 

         



 

         

         

 

        





        

         

       

   



     

         

       

         



      

 

       

      

         

       







   

Case 2:23-cv-00836-MRH   Document 67-2   Filed 02/13/24   Page 21 of 29





 







 





         



       

         



         

          

 

      

       

 

  





      

        

      

      

          

       

       

        

       

       



 











          

        

        

       

      

       





        

       

        

      

      

       





        

     



        

       

        







        





        

           



         



         

      

 

        

       

      

         

        

         

         

   

       

   











Case 2:23-cv-00836-MRH   Document 67-2   Filed 02/13/24   Page 22 of 29





 





          







      



   



       



       







        















  



        

        

          

     

 

       

         

  

 

        

         



       

         

 



      

        

        









   

       

         

          




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

          

          
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       



       

        
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
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        
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         
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        

        
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













Footnotes

1 Limited portions of the complaint and briefs remain under seal. (See Doc. 148 (granting parties’ motions to seal).)

Citations are to the unsealed versions, except where the court references sealed and redacted material. While the court

preliminarily granted motions to seal portions of the complaint in this case, the court discloses here those portions of the

pleadings necessary for a full understanding of the allegations and legal issues raised. Courthouse News Serv. v.

Schaefer, 2 F.4th 318, 327 (4th Cir. 2021) (“[A]ccess to [allegations in] complaints ... is crucial to ‘not only the public's

interest in monitoring the functioning of the courts but also the integrity of the judiciary.’ ” (quoting Doe v. Pub. Citizen,

749 F.3d 246, 266 (4th Cir. 2014)); Doe, 749 F.3d at 271 (“When parties call on the courts, they must accept the

openness that goes with subsidized dispute resolution by public (and publicly accountable) officials.” (internal quotation

marks omitted)).

2 To the extent the complaint includes allegations involving Corteva's predecessor corporations, the court will simply refer

to all such entities as “Corteva.”

3 Syngenta produces “s-metolachlor,” which was phased in by 2001 over the original metolachlor. (Doc. 149 ¶ 114.)

However, Syngenta allegedly includes sales of generic original metolachlor in the denominator of its calculation of a

distributor's loyalty figure. (Id. ¶ 115.)

4 Acetochlor is manufactured by a joint venture of Corteva and Bayer. (Doc. 149 ¶ 142.) Corteva apparently treats the sale

or purchase of Bayer acetochlor as it would a sale or purchase of Corteva acetochlor. (Doc. 81 ¶ 146.)

5 Separate similar actions brought by farmers have been consolidated by the United States Judicial Panel on Multidistrict

Litigation and transferred to this court for pretrial proceedings. (See Doc. 78 in l:23-md-3062 (amended consolidated

complaint); In re Crop Protection Prods. Loyalty Program Antitrust Litig., 655 F. Supp. 3d 1380 (J.P.M.L. 2023).

6 Specifically, the state law claims arise under California's Cartwright Act, California Business and Professions Code §

16700 et seq., and California's Unfair Competition Law, California Business and Professions Code § 17200 et seq.;

the Colorado Antitrust Act, C.R.S. § 6-4-104 and C.R.S. § 6-4-105; Section 7 of the Illinois Antitrust Act, 740 ILCS

10/1 et seq.; the Indiana Deceptive Consumer Sales Act, Ind. Code § 24-5-0.5-1 et seq. and the Indiana Antitrust

Act, Ind. Code § 24-1-2-1; the Iowa Competition Law, Iowa Code Chapter 553, and the Iowa Consumer Fraud Act,

Iowa Code § 714.16; the Minnesota Antitrust Law of 1971, Minnesota Statutes Sections 325D.49-.66; the Nebraska

Consumer Protection Act, Neb. Rev. Stat. §§ 59-1602 et seq., and Neb. Rev. Stat. § 84-212; the Oregon Antitrust Law,
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 

Oregon Revised Statutes 646.705 to 646.836; the Tennessee Trade Practices Act, Tenn. Code Ann. §§ 47-25-101 etet

seq.; Sections 15.20(a) and 15.20(b) of the Texas Business and Commerce Code and Section 402.006 of the Texas

Government Code; the Washington Consumer Protection Act, RCW 19.86.030 et seq.; and the Wisconsin Antitrust

Act, Wis. Stat. Ch. § 133.03 et seq.

7 The ZF Meritor court indicated that the price-cost test is a “specific application of the rule of reason” when applied in the

context of exclusive dealing. ZF Meritor, 696 F.3d at 273; see also In re EpiPen (Epinephrine Injection, USP) Antitrust

Litig., 44 F.4th 959, 983 n.7 (10th Cir. 2022) (quoting ZF Meritor’s “specific application” language and referring to the

Tampa Electric analysis as the “full rule of reason analysis”); UniStrip Techs., LLC v. LifeScan, Inc., 153 F. Supp. 3d 728,

736 (determining whether to apply the “ ‘price cost test’ or the ‘rule of reason’ ”); In re Surescripts Antitrust Litig., 608

F. Supp. 2d 629, 636 (N.D. Ill. 2022) (describing the “apt test” as the “rule of reason,” as opposed to the “price-cost test”);

cf. Atl. Richfield, 495 U.S. at 342 (“Per se and rule-of-reason analysis are but two methods of determining whether a

restraint is “unreasonable,” i.e., whether its anticompetitive effects outweigh its procompetitive effects.”).

8 In dissent, Judge Greenberg disagreed with the majority's view that the agreements were exclusive dealing and instead

would have applied the price-cost test. ZF Meritor, 696 F.3d at 349 (Greenberg, J., dissenting). He principally disagreed

with the majority's characterization of Eaton's conduct as coercive, as he viewed the agreements as neither exclusive

nor mandatory and contended that there was no evidence “that Eaton would have refused to supply transmissions to

the [manufacturers]” if they failed to meet the market share targets. Id. at 312. Moreover, Judge Greenberg took the

position that the price-cost test should apply in a situation such as this because the agreements themselves — with or

without non-price features — would not exist “without the reduced prices that Eaton offered” as an incentive to enter the

agreement in the first place. Id. at 321.

9 Corteva argues that this litigation was filed well over four years after the loyalty programs were allegedly put in place,

outside the four-year statute of limitations provided for in the Sherman Act and Clayton Act. (Doc. 95 at 29-30.)

In its briefing on its motion to dismiss the original complaint, Corteva argued that those claims therefore “long ago

expired.” (Doc. 70 at 23-24.) Though Corteva does not claim that now, and while Plaintiffs responded to Corteva's

suggestion by noting, among other bases, the continuing violation doctrine, (Doc. 150 at 67-68), the court concludes that

the issue is not fairly raised in Corteva's brief and therefore does not consider it.

1010 Plaintiff FTC argues that its section 5 claim is a “standalone” claim. (Doc. 150 at 45.) In particular, the FTC argues that the

price-cost test should not apply to its section 5 claim, regardless of how the court rules on the Sherman Act and Clayton

Act claims. (Id. at 47.) Because Plaintiffs plausibly allege violations of the Sherman Act and Clayton Act, the court will

deny Defendants’ motion to dismiss Plaintiff FTC's section 5 claim for the same reasons as for the Sherman Act and

Clayton Act claims. Therefore, whether or not the court may find it necessary to parse distinctions between the statutes

at a later stage in this action, it need not do so now.

1111 Rule 12(g) (2) provides:

Except as provided in Rule 12(h) (2) or (3), a party that makes a motion under this rule must not make another motion

under this rule raising a defense or objection that was available to the party but omitted from its earlier motion.

1212 Even so, there is hardly a consensus, as Corteva contends, that Humphrey's Executor is wrong in light of the FTC's

greater scope of authority since the case was decided. See, e.g., Seila Law, 140 S. Ct. at 2198 (“Rightly or wrongly,

the Court viewed the FTC (as it existed in 1935) as exercising ‘no part of the executive power.’ ” (quoting Humphrey's

Executor, 295 U.S. at 628)); id. at 2200 n.4 (“Perhaps the FTC possessed broader rulemaking, enforcement, and

adjudicatory powers than the Humphrey's Court appreciated. Perhaps not. Either way, what matters is the set of powers

the Court considered as the basis for its decision, not any latent powers that the agency may have had not alluded to by

the Court.”); id. at 2239 n. 10 (Kagan, J., concurring in the judgment with respect to severability and dissenting in part)
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(describing the FTC's authority in 1935 as including the power to “run investigations, bring administrative charges, and

conduct adjudications”). Simply put, this court is not at liberty to “read the tea leaves” of the Supreme Court with respect

to settled precedent. Stewart v. Justice, 518 F. Supp. 3d 911, 917 (S.D.W. Va. 2021).

1313 While the Meyers court announced this rule in light of its self-described “liberal pleadings standard,” Meyers, 735 N.W.3d

at 320, Defendants have not provided any authority to suggest that a different result should obtain under the federal rules.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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

 

































 













        



      

       







         

        







      

      

 





        

         

        



         



         

 









      













       



       

       

 









  





 



 



        
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

 

 


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
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
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 
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       
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       

        











       





      









       

 

     

       



     
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        

         



       



 





      



 







  

  

          









        

   

 

   
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      
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


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       
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
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          



       

          
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
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         

    
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      
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 
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         
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          

      

 

        
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         
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       

      

          

       





        

Case 2:23-cv-00836-MRH   Document 67-3   Filed 02/13/24   Page 11 of 52





 

        





 

 



        

 

         

       



       

      



        

 



        









       

         



         

   

       





            

      

















    

         

         

       

       



       

        

        



        



 









        

   



          

        

          

        





 



    

      



 





       



 

   

         



          







          


    

         

         

       

  



       

        

        



        













        

   



          

        

          

        





 



   

     



 





       









          





    
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

 



      

  

         



         

       
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        

  

  











          

       

         

        

        



  

          



        

           

   





        





    

         

     

       

      



 
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

 





   

    

        

 

      

         





 








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



         





         

        

         

          

         

        







Petition No. Filed Days Since Denial of Prior
Petition

Denied (or Withdrawn)

1 09/26/2008 ---- 03/25/2009
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

 

2 11/13/2009 233 05/11/2010

3 12/10/2010 213 06/08/2011

4 06/04/2012 362 11/12/2012

5 09/12/2013 304 01/03/2014 (withdrawn)

6 12/05/2013 ---- 05/02/2014

7 07/02/2014 6161 11/26/2014

8 03/31/2015 125 04/16/2015

           

      







        

   











        









  

      

 

         



    

  



    





        
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





    





 



      



          









        



          

       



 

        



           

 

         

    

          



 

          







          







   

            







 




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      



       





    











         



   













 

         



        

       

  



      







      

      

        



  

        

      

          



 

           

       

      

         



        

           

      
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   











       



























          

     



 

       

   



       



 













  

    

        

 



        

           

          

         



        

  

         

         
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

         

       

       



         
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
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 


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

       









       



 

         

         





 



      





         

 

    



    

         

           



 

 





   









        

   





 





      





 


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





        

 





        



 





 



      

      

       

        





       

       

        

       

         

       

        



       

     

       

         

          

       

        

         

     

     

        

      

     

         

      

       







  
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      
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    
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     
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

    
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        

    

     

 



        





    

        

       

      

 



       


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



 



       





      

      





         

       

      













        





       

       

     

      





      

        

        

       

        

        







 

        

       



         



          





        



         

      


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 


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
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         
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 

        



        

 

 









          



      







 

         

       





     

         

        



         





         





        











      





       















           



        








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



  

 



 

  





   







Footnotes

1 And extensive—in briefing the Rule 12(b)(6) motion, the parties have used every page of the overlength memoranda that

the court authorized in a prior order (Doc. 43).

2 Many of the allegations in the complaint draw on a September 2020 report from the United States House Committee on

Oversight and Reform. See Staff of H. Comm. on Oversight & Reform, 116th Cong., Rep. on Drug Pricing Investigation:

Teva—Copaxone (Sept. 2020), https://oversightdemocrats.house.gov/sites/democrats.oversight.house.gov/files/Teva%

20Staff% 20Report% 2009-30-2020.pdf [https://perma.cc/N5BJ-HGXX] [hereinafter “House Report”]. The parties agreed

at the July 2023 hearing that the House Report is incorporated into the complaint by reference and that the court can

consider statements and allegations in the House Report and draw inferences from that report for purposes of the Rule

12(b)(6) motion.

3 Although the complaint includes allegations on this topic (see Doc. 1 ¶¶ 76–80), the court cites legal authorities below

for background on these undisputed points regarding the relevant regulatory framework.

4
There are also “section viii” certifications, see 21 U.S.C. § 355(j)(2)(A)(viii), but that type of certification is not at issue

in this case.

5 Defendants assert that “the way it works to treat MS is not fully understood.” (Doc. 49 at 25.)

6 See also, e.g., Letter from Acting Deputy Director, FDA Center for Drug Evaluation and Research, Offices of Regulatory

Operations and Generic Drugs, to Sandoz, Inc. regarding ANDA 090218 (Apr. 16, 2015) (referencing December 27,

2007 filing date), available at https://www.accessdata.fda.gov/drugsatfda_docs/appletter/2015/090218Orig1s000ltr.pdf

[https://perma.cc/2NFY-NG6Q].

7 “Person” is defined to include “an individual, partnership, corporation, association, or other legal entity.” 21 C.F.R. §

10.3(a).

8 See, e.g., Michael A. Carrier & Carl Minniti, Citizen Petitions: Long, Late-Filed, and At-Last Denied, 66 Am. U. L. Rev. 305,

314 (2016) (asserting that “[b]rand firms’ use of citizen petitions could be a valuable addition” to a strategy of delaying

generic entry); see also Michael A. Carrier & Daryl Wander, Citizen Petitions: An Empirical Study, 34 Cardozo L. Rev.

249, 251 (2012) (citizen petitions are a “potentially delaying activity”).

9
A “505(b)(2) application” is an application under the second abbreviated pathway mentioned above: 21 U.S.C. §

355(b)(2).

1010
GA is also known as “copolymer 1.” In re: Copaxone Consol. Cases., 906 F.3d 1013, 1017 (Fed. Cir. 2018).

1111
Teva filed a motion to dismiss, which the district court granted in part and denied in part. 560 F. Supp. 3d at 416. The

district court denied Teva's motion for summary judgment on July 14, 2023. United States v. Teva Pharms. USA, Inc.,
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 

No. 20-11548, ––– F.Supp.3d ––––, 2023 WL 4565105 (D. Mass. July 14, 2023). The First Circuit granted permission

to appeal the summary judgment ruling in November 2023. United States v. Teva Pharms. USA, Inc., No. 23-8028 (1st

Cir. Nov. 17, 2023).

1212 See generallyHigh Mountain Corp. v. MVP Health Care, Inc., 592 F. Supp. 3d 325, 338–39 (D. Vt. 2022) (discussing

specialty pharmacies).

1313 PBMs “manage[ ] and administer[ ] prescription drug benefits on behalf of” health benefit plans. (Doc. 1 ¶ 71); see also,

e.g., 8 V.S.A. § 4089j(a)(2) (defining PBM for purposes of Vermont law regarding prescription drug purchasing).

1414 PBMs design “formularies,” which are essentially “lists of drugs that are available to members of a health plan.” (Doc.

1 ¶ 73.) “Formularies are typically ‘tiered,’ meaning that certain drugs are preferred over others for various medical

conditions.” (Id.)

1515 In addition to the “sham” exception, there is also a “corruption” exception to the Noerr-Pennington doctrine. See360

Mortg. Grp., LLC v. Fortress Inv. Grp. LLC, No. 19 Civ. 8760, 2020 WL 5259283, at *4 (S.D.N.Y. Sept. 3, 2020). Plaintiffs

do not rely on that exception.

1616 Courts have arrived at various conclusions on this point. See 3 Antitrust Laws and Trade Regulation § 50.05[4][a] (2d ed.)

(recognizing that some courts have held “that the burden is on the plaintiff to establish that the defense does not apply,

although the scope of the burden has varied”); see alsoTakeda Pharm. Co. v. Zydus Pharms. (USA) Inc., No. 21-2608,

2022 WL 17546949, at *2 n.3 (3d Cir. Dec. 9, 2022) (“Zydus had the burden of proving that Takeda is not entitled to Noerr-

Pennington immunity ....”). This court finds that 360 Mortgage Group is persuasive on the issue. Ultimately, however, the

court's conclusion would be the same in this case regardless of the applicable burden.

1717 For the Noerr-Pennington discussion below, the court analyzes authorities from within the Second Circuit, the Federal

Circuit, and elsewhere. The court recognizes that some authorities hold that “whether conduct in procuring or enforcing

a patent is sufficient to strip a patentee of its immunity from the antitrust laws is to be decided as a question of Federal

Circuit law.” Applera Corp. v. MJ Res. Inc., 303 F. Supp. 2d 130, 133 n.11 (D. Conn. 2004) (quoting Nobelpharma

AB v. Implant Innovations, Inc., 141 F.3d 1059, 1068 (Fed. Cir. 1998) (en banc in relevant part)); see alsoXerox Corp.

v. Media Sciences Int'l, Inc., 511 F. Supp. 2d 372, 387 n.9 (S.D.N.Y. 2007) (parties agreed that “Federal Circuit law is

controlling on substantive issues of patent law implicated in the antitrust counterclaim”; citing Nobelpharma).). It does

not appear that the Second Circuit Court of Appeals has ruled on this choice-of-law question, and it is possible that

the Second Circuit might decline to follow Nobelpharma and apply its own precedent. Cf.Amphastar Pharms. Inc.

v. Momenta Pharms., Inc., 850 F.3d 52, 56–57 (1st Cir. 2017) (noting that “ Nobelpharma is not binding on us” and

applying First Circuit precedent). In any case, the parties have not articulated any material difference between Federal

Circuit and Second Circuit law on the issues discussed below.

1818 As relevant to the subjective prong, Plaintiffs allege that “Teva misused patent litigation to interfere with competitors’

business relationships and stifle competition.” (Doc. 1 ¶ 96.) Defendants do not challenge the plausibility of Plaintiffs’

allegations on the subjective prong.

1919 See also Esther H. Steinhauser, Is Noerr-Pennington Immunity Still a Viable Defense Against Antitrust Claims Arising

from Hatch-Waxman Litigation?, 61 Food & Drug L. J. 679, 693 (2006) (asserting that recent decisions in Hatch-Waxman

litigation show that “courts are less willing to allow antitrust charges to be dismissed on a defense of Noerr-Pennington

protection”).

2020 Citizen Petitions and Petitions for Stay of Action Subject to Section 505(q) of the Federal Food, Drug, and Cosmetic Act,

2011 WL 2836582 (June 2011).

2121 Teva argues that the PTAB's unfavorable decision carries no weight, in part because the PTAB applies a standard “far

less favorable to patentees than governs civil litigation.” (Doc. 66 at 16.) But courts evaluating the applicability of the

Teva argues that the PTAB's unfavorable decision carries no weight, in part because the PTAB applies a standard “far

less favorable to patentees than governs civil litigation.” (Doc. 66 at 16.) But courts evaluating the applicability of the
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Noerr-Pennington defense consider PTAB action as part of their analysis. See, e.g., In re Xyrem (Sodium Oxybate)

Antitrust Litig., 555 F. Supp. 3d 829, 881 (N.D. Cal. 2021).

2222 Those Hatch-Waxman lawsuits are: the consolidated GA 20 mg patent-infringement cases filed against Sandoz in 2008

and against Mylan in 2009 that ended with the Federal Circuit's decision in Teva Pharmaceuticals USA, Inc. v. Sandoz,

Inc., 789 F.3d 1335, 1338 (Fed. Cir. 2015), and the consolidated GA 40 mg cases that were at issue in In re: Copaxone

Consolidated Cases., 906 F.3d 1013 (Fed. Cir. 2018).

2323
The court recognizes that at least one district court within the Third Circuit has interpreted AbbVie as holding that the

serial-petitioning exception categorically “does not apply in the Hatch-Waxman context.” Louisiana Health Serv. & Indem.

Co. v. Janssen Biotech, Inc., No. 19-cv-14146, 2021 WL 4988523, at *8 n.20 (D.N.J. Oct. 27, 2021).

2424
See 5 U.S.C. § 706(2).

2525
The deadline has since been shortened to 150 days. 21 U.S.C. § 355(q)(1)(F).

2626 The court recognizes that some definitions of product-hopping might not require withdrawal of the legacy product. See,

e.g., In re Loestrin 24 Fe Antitrust Litig., 433 F. Supp. 3d 274, 328 (D.R.I. 2019) (describing a “hard switch” as only

“[o]ne example” of conduct constituting a product hop); Lina Khan & Sandeep Vaheesan, Market Power and Inequality:

The Antitrust Counterrevolution and Its Discontents, 11 Harv. L. & Pol'y Rev. 235, 253 (2017) (“To ensure that the

product hop is successful, some branded drug makers have even withdrawn the old version from the market ....”). The

Namenda decision itself does not state whether withdrawal of the old product is essential to “product hopping” and

instead defines that phrase generally as “conduct by a monopolist to perpetuate patent exclusivity through successive

products.” Namenda, 787 F.3d at 643. The court applies the narrower definition of a “product hop” in this case but

notes that the conclusion about potential Sherman Act liability in connection with Teva's introduction and promotion of its

40 mg product turns on the particular allegations in the complaint, not on the precise definition of the phrase “product hop.”

2727 Some of the jurisdictions discussed below are not states but are United States districts or territories. For simplicity, the

court refers to the claims in Counts I–III and V–VI as “state” law claims.

2828 Teva has provided a summary of the grounds upon which it relies for dismissal of Plaintiffs’ state-law claims. (Doc. 49-2.)

2929 In a Notice of Supplemental Authority (Doc. 76), Plaintiffs cite Mayor & City Council of Baltimore v. Merck Sharp & Dohme

Corp. for the proposition that “state antitrust laws are generally interpreted ‘in parallel, if not identically’ to the federal

antitrust law.” No. 23-828, 2023 WL 8018980, at *11 (E.D. Pa. Nov. 20, 2023) (quoting In re Suboxone, 2017 WL

4642285, at * 11). But nothing about that general observation supports a simplistic conclusion that all of Plaintiffs’ state-

law antitrust claims are plausible merely because the Sherman Act claim is plausible.

3030 SeeMerck, 2023 WL 8018980, at *13 (“No federal circuit has squarely addressed whether this rule bars class actions in

federal court, and district courts are divided over the issue.”); In re Dealer Mgmt. Sys. Antitrust Litig., No. 18 C 864, –––

F.Supp.3d ––––, ––––, 2023 WL 4305901, at *47 (N.D. Ill. June 29, 2023) (noting “conflicting district court opinions”);

In re Effexor Antitrust Litig., 357 F. Supp. 3d 363, 391 (D.N.J. 2018) (“District courts are divided on whether the [IAA]

precludes indirect purchasers from filing class actions.”); Contant v. Bank of Am. Corp., No. 17 Civ. 3139, 2018 WL

5292126, at *11 (S.D.N.Y. Oct. 25, 2018) (same).

3131
See, e.g., Staley v. Gilead Scis., Inc., 446 F. Supp. 3d 578, 626 (N.D. Cal. 2020); In re Lipitor Antitrust Litig., 336

F. Supp. 3d 395, 418 (D.N.J. 2018); In re Opana ER Antitrust Litig., 162 F. Supp. 3d 704, 723 (N.D. Ill. 2016); InIn

re Solodyn (Minocycline Hydrochloride) Antitrust Litig, No. 14-md-02503, 2015 WL 5458570, at *17 (D. Mass. Sept. 16,

Noerr-Pennington defense consider PTAB action as part of their analysis. See, e.g., 

.
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2015); In re Nexium (Esomeprazole) Antitrust Litig, 968 F. Supp. 2d 367, 408–09 (D. Mass. 2013); In re Digit.Music

Antitrust Litig, 812 F. Supp. 2d 390, 416 (S.D.N.Y. 2011) (“Illinois’ restrictions on indirect purchaser actions must be

applied in federal court.” (quoting In re Wellbutrin XL Antitrust Litig, 756 F. Supp. 2d 670, 677 (E.D. Pa. 2010))).

3232
See, e.g., Contant v. Bank of Am. Corp., No. 17 Civ. 3139, 2018 WL 5292126, at *12 (S.D.N.Y. Oct. 25, 2018) (“[T]he

IAA allows for class actions in federal court.”); In re Propranolol Antitrust Litig., 249 F. Supp. 3d 712, 728 (S.D.N.Y.

2017); In re Aggrenox Antitrust Litig, No. 14-md-2516, 2016 WL 4204478, at *5 (D. Conn. Aug. 9, 2016). In their Notice

of Supplemental Authority (Doc. 76), Plaintiffs also cite Merck, 2023 WL 8018980, at *13–14.

3333 The court in Merck cited Momenta to conclude that class certification is “a more appropriate stage” to resolve the question

of whether a Utah resident or citizen must be among the named plaintiffs when a class action includes claims under the

Utah Antitrust Act. Merck, 2023 WL 8018980, at *14. This court elects to address the issue now.

3434 As noted above, Plaintiffs concede that they cannot recover antitrust damages under Utah law before May 1, 2006.

3535 The complaint includes a specific definition of the “CPA Subclass.” (Doc. 1 ¶ 251.)

3636 Plaintiffs do not appear to rely on the other two statutory pathways for qualification as a “consumer.” The court concludes

that it is unnecessary at this time to decide whether Plaintiffs purchased Copaxone for the “use” or “benefit” of their

business.

3737 Other courts have adopted the Aggrenox analysis on this point but have also not supplied any rationale for finding the “in

connection with the operation” clause inapplicable. SeeIn re Restasis (Cyclosporine Ophthalmic Emulsion) Antitrust Litig,

355 F. Supp. 3d 145, 161 (E.D.N.Y. 2018); see also Sergeants Benevolent Ass'n Health & Welfare Fund v. Actavis,

PLC, No. 15 Civ. 6549, 2018 WL 7197233, at *52 (S.D.N.Y. Dec. 26, 2018) (citing Restasis).).

3838 These are the jurisdictions listed in footnote 35 of Teva's motion (Doc. 49 at 86 n.35), except for Illinois, which—as the

court concludes above—does not apply the Illinois Brick rule.

3939 Citing Bonin v. Vannaman, 261 Kan. 199, 929 P.2d 754 (1996), Teva also asserts that Kansas does not recognize

the doctrine of fraudulent concealment at all with respect to statutory violations. (Doc. 49 at 90.) The court agrees with

Plaintiffs, however, that Teva overreads Bonin. The Bonin court relied on the statement in McCoy v. Wesley

Hospital & Nurse Training School that the fraudulent concealment doctrine applied “only when relief is sought on the

ground of fraud.” 188 Kan. 325, 362 P.2d 841, 847 (1961). But as the Tenth Circuit observed, “that statement of the

law no longer appears to be true.” Baker v. Bd. of Regents, 991 F.2d 628, 633 (10th Cir. 1993) (citing Friends

Univ. v. W.R. Grace & Co., 227 Kan. 559, 608 P.2d 936, 941 (1980)). The Bonin decision postdates both Baker

and Friends, but the holding in Bonin appears to be limited to causes of action for fraud, which is not present in

this case. See Bonin, 929 P.2d at 762 (stating that the fraudulent-concealment doctrine “only tolls the time in which a

fraud action may be filed if the plaintiff's claim for relief is validly grounded in fraud on its face” (emphasis added)).

4040
Although the test set forth in Hendrickson applies to antitrust claims, Teva does not argue that any different test applies

to Plaintiffs’ consumer-protection and unjust-enrichment claims.

4141 At least one of the listed jurisdictions explicitly demonstrates that the “affirmative act” requirement can coexist with the

recognition that certain forms of conduct are inherently self-concealing. See Vichi v. Koninklijke Philips Elecs., N.V.,

85 A.3d 725, 789 & n.399, 797 & n.436 (Del. Ch. 2014) (recognizing the rule that an “affirmative act” is required as stated
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 

in In re Tyson Foods, Inc., 919 A.2d 563, 585 (Del. Ch. 2007), and simultaneously stating that “price fixing schemes

are inherently self-concealing”).

4242
Inquiry notice is “often called ‘storm warnings’ in the securities context.” Lentell v. Merrill Lynch & Co., 396 F.3d 161,

168 (2d Cir. 2005).

4343 As the court noted in its 2022 Order on Teva's Motion to Transfer or Stay (Doc. 45), Mylan sued Teva in June 2021. See

Complaint, Mylan Pharms. Inc. v. Teva Pharms. Indus. Ltd., No. 21-cv-13087 (D.N.J. June 29, 2021), ECF No. 1.

4444 Plaintiffs assert that there is a second, distinct form of the continuing-violations doctrine that is also applicable in antitrust

cases. (See Doc. 58 at 86 & n.54.)

4545 Also referred to as “Teva Ltd.” in the complaint. (Doc. 1 ¶ 21.)

4646 Courts also recognize a doctrine of “general” jurisdiction, but that is not at issue in this case. (See Doc. 57 at 23 (asserting

that the question of general jurisdiction is “inapposite”).)

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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     
Cite as 650 F.Supp.3d 269 (D.Del. 2023)

       

    



       



     

 



     

     





       

   

      

       

    

 

     

      



        

     

     

       



       

       

    

      

   

      



        



        

  

     

      





,






 



 

   





   

     

       

     

 

     

     



      

   

     

      

       

     

    

      

   

    



   

    

   



     





     

  

      



     





   

    
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     

     NoerrPen-

nington

  





 

    

     NoerrPen-

nington

  

   

    





   O 



    







      

      



    



  



 O

     

     

     

      

 

 O

     

      

      

      

       

      

       



 O

   

    



    

O

    

       

       

     



      





 O

   

      

     

      

     

    

       

      

    



     

     

       

      

      

     

  



  



    

O

    

      

     

     

      

   

      

    

Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 3 of 15



     
Cite as 650 F.Supp.3d 269 (D.Del. 2023)

     

    

     

    

      

      

      

        

        

    

O

    

     

  

       

    

    

       

    

    

    

     

    

 

     

      

         



    

O

 O

  NoerrPennington 

     

       

 

      

      

    

 

     

     

       

 

     

 

    

O

 O





      

     

      

      

 

    

    

    

     

  

     

     

    NoerrPen-

nington

   

       

    

      





    

O

 O





      

     

    

     

     

    

   

     

     

     

    

     Noerr

Pennington

    

     

     

     

Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 4 of 15



     

      

       

        



    

O

 O

  

   NoerrPennington

    

       

    

 

 

        

O

   

   

 

    

       

    

     

      



      

     

      

      

      

      







     



   

   

   

    



    

    

      

       

      

    

   

      

      

       

    





     

      



   



     

   

     

     

    





       



    



  

      

     

1. 







2.      
     
     
       

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     

    

      

 TTT   




     

   

    

  



3.      
     
      
     
      


      



4. 

     


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     

    



     

       

     

       

      

     

     

      



    

     

    

      

    



       

    



  

      

     





     

     

      

     



   



  

     

    

    

      



       





     

      

     



   



    

    

    







      

      

 

   

  





     

      



   

     



     

       

     

      





Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 7 of 15



     
Cite as 650 F.Supp.3d 269 (D.Del. 2023)

     

     

       

     

       





     



 







     

   

      





    

       

     

    



   

     

      

    

    

      

    

    

   



     

     

    

    

    

     

     

     

      

     



   

    



      

     



      

    

  

     



    

   

     

      

     

      



 

 



    

        

       

       

     

      

     



 

      

     

      

     

      

     



      

     

 

  

      

      

 

   

 TTT    
    
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     

      

      

       

  





 

     

     

      





 

    

      

      



 

    

     

    

    



      

      

      

     

     

      

 

       

     

     

      

     

     

    

      





      



       

    

       

       





       

     

    

      

     

  

      

        

      

       

     

     

      

     

      



      

     

TTT 

     

      

  

      

      



     

       

     

     

    

     

       

      



      



     

       

     

      

     

     

    

Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 9 of 15



     
Cite as 650 F.Supp.3d 269 (D.Del. 2023)

     

    

    

      

     

      

     

     

    

      

     



     

    

    

 

      

    



      

    

    



   



        

     

      

    



    



      

    

   



       

     

     



      

      

       



      

      

    

   

     

     

     

   

     

      

 

      

    

      

  



     

      



     

        

     

       

       

     

  

     

       

    

      

     

       





      

       

      

       

     

      

      

     

     

       

       

  

      

     

     

      

      

      

    

   

     

     

     

   

     

      

 

      

    

      

  



     

      



     

        

     

       

       

     

  

     

       

    

      

     

       





Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 10 of 15



     

      

       



     

     

     

       

     

     



       

   

      



    



      





    

      

    





 

 

     

     



     

    

      



     

       

      

   

       

    

    



  

  

      

    

     

     

    

      

      

     

 

     

   

    



       

       

     

     





    

       

    

     

     

      

 

        

        

      

     



 

    

      

 

    

   

    

     

       



      

    

      

    

      

      



    

      

    





Case 2:23-cv-00836-MRH   Document 67-4   Filed 02/13/24   Page 11 of 15



     
Cite as 650 F.Supp.3d 269 (D.Del. 2023)

     



    

       

       

         



 

      

   

      

      



     

     

       

    

 



     

     



       

     



    

       

       

  



    



     

      

   

      

   





 



     



    

     

     

       

     

    

      

      

    

      

      

      

     

     

      

      

    

      

      



      



       



     



    

      

     

     





      

    

    

    

     

     

    

       

      

    



      

       



      

      

   

    

       

       

         



 

      

   

      

      


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     
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

 



     

      

    

    

      

       

 

     

    

     



     

       

      

      

     

  

     

         

    

     

      

       

    

       





     

      

      

   



      

    

  

     

     



    



     

 

       

     

      

     

     

   

     



      



    


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      

      

     

     

   TTT 
     

     

       

 



TTTT
      

      





    

     

     



   

       

     

       





     

       

    

    



      

        



    

     

        

     

 

    

    

     

       



     

       

      

    

    

     

  

       

     





     



     

       

      

    

    

     

  

       

     





     


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     

      

     

     

      

      

     

 TTT     
     

      

      

     



    

   



 

     

     

     

 

   

     

      

     

      

    



       

   

     

TTT
    

    

     

   

   



 

    





,

      

     

  



 

  

 





  

   



    

     



    

      

     

     

      



    



     



      

     

      

     

      

    



      

      

      

      

     

  



       

      



      

      

     

     

      

      

     

 TTT     
     

      

      

     



    

   



 

     

     

     
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