
  IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

 

 

AMERICAN ASSOCIATION OF 

ANCILLARY BENEFITS, A FLORIDA 

NOT-FOR-PROFIT CORPORATION, 

 

                                 Plaintiff, 

 

                     v. 

 

XAVIER BECERRA, in his official 

capacity, as SECRETARY OF THE 

UNITED STATES DEPARTMENT OF 

HEALTH AND HUMAN SERVICES, 

JULIE A. SU, in her official capacity, as 

acting UNITED STATES SECRETARY 

OF LABOR, and JANET YELLEN, in 

her official capacity, as SECRETARY OF 

THE UNITED STATES DEPARTMENT 

OF THE TREASURY, 

 

                                  Defendants. 
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Case No. 24-cv-783 

 

Honorable Judge Sean D. Jordan 

 

 

 

 

 

 

AMENDED MOTION FOR A PRELIMINARY INJUNCTION 

 

Plaintiff, AMERICAN ASSOCIATION OF ANCILLARY BENEFITS, a Florida Limited 

liability company (“AAAB” or “Plaintiff”), by and through its attorneys, Gonzales Taplin, P.A. 

and Peterson, Johnson and Murray LLC, and for Plaintiff’s Amended Motion for a Preliminary 

Injunction related to the new Rule for Short-Term, Limited Duration Insurance Plans promulgated 

by XAVIER BECERRA, in his official capacity, as SECRETARY OF THE UNITED STATES 

DEPARTMENT OF HEALTH AND HUMAN SERVICES, JULIE A. SU, in her official capacity, 

as acting UNITED STATES SECRETARY OF LABOR, and JANET YELLEN, in her official 

capacity, as SECRETARY OF THE UNITED STATES DEPARTMENT OF THE TREASURY, 

(individually referred to respectively as “CMS”, “DOL” or “TREASURY” and collectively 

referred to as “Defendants”), state as follows: 
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1. AAAB seeks a preliminary injunction1 in order to prevent the irreparable harms detailed 

in Plaintiff’s Memorandum of Law in support of the motion at bar. This motion is not seeking ex 

parte relief under Fed. R. Civ. Proc. 65(b).  Specifically, AAAB seeks an order staying the 

effective date of the Short-Term, Limited Duration Insurance Rule released by the Defendants in 

CMS-9904-F and preliminarily enjoining Defendants from enforcing the STLDI Rule, including, 

but not limited to, through any ongoing or future administrative action. The Rule will become 

effective on September 1, 2024. 

2. As explained in the attached Memorandum of Law in support of this Motion, this 

Honorable Court should grant the motion and the relief sought therein because AAAB has a 

likelihood of success on the merits, has demonstrated irreparable harm to itself, its association and 

members of the public, has shown that the balance of equities favors AAAB, and has shown that 

granting an injunction is in the public interest. 

Respectfully submitted, 

 

/s/ Dominick L. Lanzito                  

 

Gonzales Taplin PA 

Alex Gonzales 

Texas State Bar No. 08118563 

Dominick L. Lanzito  

Illinois State Bar No. 6277856 

Attorneys for the AMERICAN ASSOCIATION OF ANCILLARY BENEFITS, 

Gonzales Taplin PA 

P.O. Box 171267 

Austin, Texas 78717 

Tele:  (512) 492-5251 (for A. Gonzales) 

Tele: (312)724-8035 (for D. Lanzito) 

agonzales@gonzalestaplin.com 

dlanzito@pjmlaw.com  

 

 
1 Plaintiff initially sought a Temporary Restraining Order as part of the injunctive relief sought; however, after 

conferring with counsel for Defendants and agreeing to a briefing and oral argument schedule (as reflected in the 

Proposed Order) for Plaintiff’s Motion for a Preliminary Injunction, Plaintiff has withdrawn that particular request for 

relief. 
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CERTIFICATION OF CONFERENCE 

I, Dominick L. Lanzito, one of the attorneys for Plaintiff, hereby certify that from August 

28-30, 2024, I have exchanged email correspondence with counsel for Defendants regarding 

Plaintiff’s motion for injunctive relief.  The undersigned then had multiple phone calls with U.S. 

Department of Justice Attorney, John T. Lewis III  on August 30, 2024, in order to further comply 

with the meet and confer requirement in Local Rule CV-7(h) for Plaintiff’s OPPOSED motion. 

The nature of those communications were reduced to email memorialization between Dominick 

Lanzito and U.S. Department of Justice Attorney, John T. Lewis III.  

Parties expressed their views and engaged in a meaningful and sincere discussion in an 

attempt to resolve those differing views prior to coming to court. 

Undersigned counsel affirmatively states that the personal conferences regarding this 

motion, as required by this rule, had also been conducted on this subject in good faith. Based upon 

those discussion counsel for both parties have reached an agreement for the briefing and hearing 

schedule, subject to the Court’s approval. The substantive resolution of the underlying motion for 

preliminary injunction is an open issue necessary for resolution of this Court.  

Respectfully submitted,

 __________________________________ 

Dominick L. Lanzito 

Gonzales Taplin PA 

Alex Gonzales 

Texas State Bar No. 08118563 

Dominick L. Lanzito  

Illinois State Bar No. 6277856 

Attorneys for the AMERICAN ASSOCIATION OF ANCILLARY BENEFITS, 

Gonzales Taplin PA 

P.O. Box 171267 

Austin, Texas 78717 

Tele:  (512) 492-5251 (for A. Gonzales) 

Tele: (312)724-8035 (for D. Lanzito) 

agonzales@gonzalestaplin.com 

dlanzito@pjmlaw.com  
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CERTIFICATE OF SERVICE 

I hereby certify that, on August 30, 2024, I caused the foregoing documents to be filed with the 

Clerk for the Eastern District of Texas through the ECF system. Participants in the case who are not 

registered ECF users will be served through email. 

Dated: August 30, 2024 

Respectfully submitted, 

       s/Dominick L. Lanzito    

 
 

Gonzales Taplin PA 

s/Dominick L. Lanzito    

Alex Gonzales 

Texas State Bar No. 08118563 

Dominick L. Lanzito  

Illinois State Bar No. 6277856 

Attorneys for the AMERICAN ASSOCIATION OF ANCILLARY BENEFITS, 

Gonzales Taplin PA 

P.O. Box 171267 

Austin, Texas 78717 

Tele:  (512) 492-5251 (for A. Gonzales) 

Tele: (312)724-8035 (for D. Lanzito) 

agonzales@gonzalestaplin.com 

dlanzito@pjmlaw.com  

 

Local Counsel for Plaintiff 

THE FOWLER LAW FIRM, P.C. 

/s/ Michael J. Smith    

Michael J. Smith 

Texas State Bar No.24037517 

3301 Northland Drive, Suite 101 

Austin, Texas 78731 

Telephone: 512.441.1411 

Facsimile: 512.469.2975 

Email: msmith@thefowlerlawfirm.com 
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Plaintiff, AMERICAN ASSOCIATION OF ANCILLARY BENEFITS, a Florida not-for-

profit corporation (“AAAB” or “Plaintiff”), by and through its attorneys, Gonzales Taplin, P.A. 

and Peterson, Johnson and Murray LLC, and for Plaintiff’s Memorandum of Law in support of its 

Amended Motion for a Preliminary Injunction related to the New Rule for Short-Term, Limited 

Duration Insurance Plans promulgated by XAVIER BECERRA, in his official capacity, as 

SECRETARY OF THE UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 

SERVICES; JULIE A. SU, in her official capacity, as acting UNITED STATES SECRETARY 

OF LABOR; and JANET YELLEN, in her official capacity, as SECRETARY OF THE UNITED 

STATES DEPARTMENT OF THE TREASURY, (individually referred to respectively as 

“CMS”, “DOL” or “TREASURY” and collectively referred to as “Defendants”), states as follows: 

REQUEST FOR EXPEDITION: 

As detailed in AAAB’s concurrently filed motion to expedite, Plaintiff respectfully 

requests that the Court shorten the briefing schedule on AAAB’s Amended Motion for a 

Preliminary Injunction. Expedition is necessary, and proceeding under Local Rule CV-7(e) 

inadequate, in order to avoid immediate and irreparable injury to AAAB, its association members, 

and countless other employers as their business operations will be massively and needlessly 

disrupted by the loss of vital revenue from the sale of STLDI plans. Also, hundreds of thousands 

of policy holders nationwide will suffer immediate and irreparable harm from becoming uninsured.  
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INTRODUCTION: 

Consistent with the recent history of this Administration’s (and its agencies’) 

impermissible attempts to legislate by Executive Order and Administrative Rules1, Defendants 

have promulgated Rule CMS-9904-F (the “New Rule”) (89 Fed. Reg. 23338 (April 3, 2024) / 

CMS-9904-F attached hereto as Exhibit 1), which is scheduled to become effective on September 

1, 2024. The New Rule takes aim at Short-Term, Limited Duration Insurance (“STLDI”). 

Without Congressional action, Defendants have limited the term and duration of STLDIs 

in such a manner that renders those plans functionally useless. The New Rule’s intent is to force 

consumers to choose Affordable Care Act (“ACA”) insurance plans by eliminating the practical 

use of STLDI plans. The catalyst for the New Rule was President Biden’s Executive Order 14009, 

executed on January 28, 2021, which sought revocation of Former President Trump’s Executive 

Order, entitled Promoting Healthcare Choice and Competition Across the United States. See Exec. 

Order 13813. Executive Order 13813 stated, in pertinent part, 

(ii) STLDI is exempt from the onerous and expensive insurance mandates 

and regulations included in title I of the PPACA. This can make it an 

appealing and affordable alternative to government-run exchanges for many 

people without coverage available to them through their workplaces. The 

previous administration took steps to restrict access to this market by 

reducing the allowable coverage period from less than 12 months to less 

than 3 months and by preventing any extensions selected by the 

policyholder beyond 3 months of total coverage. 

 

See Exec. Order 13813, Sect. 1(b)(i). 

 

The prior Executive Order also noted, 

 

The PPACA2 has also largely failed to provide meaningful choice or 

competition between insurers, resulting in one-third of America's counties 

 
1 See, Biden, President of the United States, et al. v. Nebraska, et al.,   600 U.S. 477, 143 S. Ct. 2355 (holding that 

Secretary of Education’s student loan forgiveness plan was invalid and an unauthorized attempt to rewrite a statute). 

See also, Ryan, LLC v. Federal Trade Commission, 24-cv-9896, Dkt. No. 211 (N.D. Texas) (enjoining Defendant 

FTC’s Administrative Rule banning non-competition agreements and granting summary judgment in favor of Plaintiff. 
2 The PPACA stands for Patient Protection and Affordable Care Act but will be referred to herein as the “ACA.” 
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having only one insurer offering coverage on their applicable government-

run exchange in 2017. 

 

On July 12, 2024, years after President Biden’s Executive Order, Defendants proposed and 

approved CMS-9904-F with an effective date of September 1, 2024. Curiously, Defendants believe 

they have the authority to take this momentous step because provisions of Sections 2701 through 

2728 of the Public Health Service (“PHS”) Act that authorizes procedural rules purportedly also 

authorizes a sweeping substantive regulation restricting STLDI plans.  

The New Rule’s change in STLDI plan duration has removed an option for insurance 

coverage from the market. See Exhibit 3, 83 Fed. Reg. 38212 at 38214 - 38215 (August 3, 2018). 

It will leave hundreds of thousands without access health coverage, will harm small businesses, 

and will remove competition from the insurance market. As a result, CMS 9904-F violates the 

Constitution, is procedurally and substantively deficient, and is arbitrary, capricious, and unlawful 

under the Administrative Procedure Act (“APA”) and Regulatory Flexibility Act (“RFA”).  

This immensely disruptive New Rule should be stayed and prevented from taking effect 

during the pendency of this litigation. Irrespective of the goals of this impatient agency diktat, 

Defendants must operate exclusively within the authority granted to them by Congress. Allowing 

the New Rule to go into effect only to later vacate it would cause irreparable harm in the form of 

the loss of insurance coverage during dire times. Even if the New Rule were to be later 

countermanded, not only would the market have become already strained by erratic 

accommodation and reversion, but also hundreds of thousands of consumers will have needlessly 

suffered. AAAB, therefore, seeks an immediate stay of the effective date for Defendants’ changes 

and a preliminary injunction against their enforcement.  
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BACKGROUND:3 

Congress has recognized STLDI plans for decades. Pursuant to the PHS Act, “[t]he term 

‘individual health insurance coverage’ means health insurance coverage offered to individuals in 

the individual market, but does not include short-term, limited-duration insurance.” See 42 U.S.C. 

§ 300gg-91(b)(5) (emphasis added). STLDI plans are a type of health plan designed to help provide 

short-term coverage as a flexible stopgap measure for individuals who need coverage for a short 

duration during transition of various life changes—such as job loss, waiting for other insurance 

coverage to begin, or transitioning between plans.  

STLDI serves as a vital lifeline for individuals navigating transitions between ACA or 

employer sponsored plans, offering temporary healthcare coverage during periods of change (See 

Declaration of Michelle Delany, attached hereto as Exhibit 2, ¶8). STLDI plans provide crucial 

assistance for those encountering scenarios such as missing open enrollment periods or facing 

unexpected life events resulting in coverage gaps exceeding four months. Id. But Defendants’ New 

Rule eliminates the elasticity necessary in administering STLDI plans and eliminates a product 

that competes with comprehensive ACA plans. To be clear, Plaintiff is not arguing that STLDI 

plans provide the same benefits or coverage as a comprehensive ACA plan. For some members of 

the public, however, it is either a personal choice to obtain STLDI plans or an absolute necessity 

to secure an STLDI plan to avoid gaps in health coverage. But regardless of the reason, the New 

Rule harms the health insurance industry and members of the public by limiting choices for health 

insurance. It also usurps the ability of State regulators to regulate the business of insurance as set 

forth in the McCarran-Ferguson Act. 

 
3 The facts set forth in this Memorandum include facts which are taken from the public record, which this Court can 

take judicial notice of; facts set forth in the Complaint, which are incorporated herein; and facts supported by the 

accompanying declaration. See Boudreaux v. Louisiana State Bar Ass’n, 86 F.4th 620, 635, n.12 (5th Cir. 2023) 

(noting judicial notice may be taken of public records and a government agency’s website). 
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Defendants’ New Rule seeks to restrict STLDI plans to a strict three-month term with one 

renewal for a total of four months of coverage. Conversely, the earlier Rule allowed the STDI 

plans to be renewed for a total of 36 months. Defendants’ New Rule impermissibly rewrites 

legislation and transcends each Defendant’s respective statutory authority. Under these 

circumstances, Defendants cannot promulgate substantive rules re-writing the definition of STLDI 

plans.  

Even if Congress did, in fact, grant Defendants authority to promulgate some changes, it 

did not invest Defendants with unfettered authority to sweepingly decide major policy questions 

regarding STLDI plan duration—questions that have seismic consequences that affect millions of 

potentially uninsured persons, and billions of dollars in economic productivity. Indeed, Congress 

could not constitutionally have conferred this authority upon Defendants with the open-ended 

language the Defendants employed. 

I. AAAB and STLDI plans 

AAAB is a nonprofit trade association that services the ancillary benefits industry. 

Corrected Complaint at ¶ 7 (hereinafter Comp. at ¶#), Doc. No. 2.4 AAAB advocates for the 

ancillary benefits industry on behalf of carriers, vendors, third parties, and distributors, as well as 

for specialty carriers, prepaid legal services, and other niche products in the insurance business 

segment. Id. AAAB members are industry leaders providing STLDI plans. Id. AAAB members 

are located throughout the country, including in the State of Texas. Id. AAAB routinely conducts 

business in Texas, including hosting educational and regulatory seminars for its members. Id. 

There are well over 200,000 STLDI plans written through AAAB’s 15 association 

members (See Ex. 2, Dec. Delany, ¶9). AAAB Association members work with and provide the 

 
4 The Correct Complaint and exhibits thereto are incorporated by reference herein. 
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STLDI plans and the platforms on which those products are sold to the consumer. Id. There are 

approximately 1,000 agents and brokers who market and sell the STLDI plans for and through the 

AAAB’s association membership. Id. at ¶10.  

STLDI Plans, marketed by and sold through AAAB membership, serve a key role—

providing a vehicle/product for consumers to obtain health coverage for periods when they would 

otherwise have a coverage gap, such as leaving one place of employment for another. Comp. at 

¶7. STLDI and FII Plans also provide consumers with a less expensive option to ACA plans and 

allow the public to select a plan that may suit their immediate personal and financial needs. Id.  

Plaintiff does not argue that STLDI plans provide the same coverage as a traditional ACA 

Plan. Comp. at ¶20. But the Plans do afford consumers options that are tailored to their needs. Id. 

STLDI plans do not have any enrollment periods, so a consumer is critically able to obtain these 

plans regardless of the time of the year. Id. at ¶¶6, 18, 21, 23. 

The benefits of STLDI plans for the consumer were judicially recognized in Assoc. for 

Community Affiliated Plans v. U. S. Dept. of Treasury, 392 F. Supp. 3d 22, 37 (D.C. Dist. Ct. July 

18, 2019), aff’d 966 F.3d 782 (D.C. Cir. 2020). Comp. at ¶22. In that case, the United States Court 

for the D.C. Circuit Court of Appeals had affirmed the District Court opinions, which recognized 

that STLDI’s presence in the marketplace would promote competition with ACA marketplaces 

and could ultimately reduce premiums to compete with other products. Assoc. for Community 

Affiliated Plans v, 392 F. Supp. 3d at 37. Similarly, in Ketayi v. Health Enrollment Grp., No. 20-

CV-1198-RSH-KSC, 2023 WL 6373071, at *17 (S.D. Cal. Sept. 14, 2023), the District Court 

acknowledged that limited benefit plans provide a more affordable option of health insurance, 

allow consumers to avoid stop-gap coverage outside of an ACA enrollment period, and could serve 

as a supplemental source of health benefits. 

Case 4:24-cv-00783-SDJ   Document 11-1   Filed 08/30/24   Page 13 of 33 PageID #:  2209



7 

Although Defendants baselessly assert that STLDI plans are problematic because they 

cause consumer confusion, Congress has recognized STLDI plans for decades. Comp. at ¶97. See 

Assoc. for Community Affiliated Plans, 392 F. Supp. 3d, at 15. Pursuant to the PHS Act, “[t]he 

term ‘individual health insurance coverage’ means health insurance coverage offered to 

individuals in the individual market, but does not include short-term, limited-duration insurance.” 

Comp. at ¶14. See 42 U.S.C. § 300gg-91(b)(5) (emphasis added). STLDI has been excepted from 

individual market regulations since the passage of the Health Insurance Portability and 

Accountability Act of 1996 (See Pub. L. No. 104-191, 110 Stat. 1936), which protects STLDI from 

individual market regulations. Id. at 15.   

There can be no dispute that the New Rule determined that STLDI plans have “an 

expiration date specified in the policy, certificate, or contract of insurance that is no more than 3 

months after the original effective date of the policy, certificate, or contract of insurance, and 

taking into account any renewals or extensions, has a duration no longer than 4 months in total.” 

See Ex. 1, 89 Fed. Reg. 23338 at 23413 (April 3, 2024) codified at 29 CFR § 2590.701-2; Comp. 

at ¶16. But nowhere in any statutory authority is there a prohibition against purchasing an 

additional, different STLDI plan after the expiration of the prior STLDI plan. Id. at ¶58. That is a 

process that has been referred to as “stacking.” Id. 

The 2018 Rule allows for multiple renewals of STLDI plans for up to 36 months. See Ex. 

3, 83 Fed. Reg. 38212 (Aug. 3, 2018); Comp. at ¶28. Given the obvious disdain for STLDI plans 

by the current administration—and with the intention to eradicate all competition with ACA health 

plans—Defendants promulgated their New Rule limiting STLDI plans to three months with only 

one renewal for a total duration of the plan for four months. Id. at ¶¶4, 22, 25, 80. But contrary to 

Defendants’ New Rule, the PHS Act and similar statutory authority do not apply a time limit for 
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either the term or duration of STLDI plans. Id. at ¶17. Under the 2018 Rule, STLDI denotes health 

insurance coverage provided pursuant to a contract with an issuer that has an expiration date 

specified in the contract that is less than 12 months after the original effective date of the contract. 

Id. This construction was deemed consistent with the STLDI plan definition—offering consumers 

genuine choices when it came to their health insurance needs. Id. at ¶¶4, 6, 20, 22. 

II. 2018 Rule related to STLDI plans. 

 In the eleventh hour of the current Administration, Defendants have turned the rule making 

process related to STLDI plans into a political football that will change any time that there is a 

change in administration. Id. at ¶26. By way of background, on August 3, 2018, these same 

Departments, under a prior administration, promulgated the current 2018 Rule related to the 

duration and number of renewals that could be obtained by a consumer for STLDI plans. Id. at ¶27 

(See 83 Fed. Reg. 38212/CMS-9924-F). That Rule became effective October 2, 2018, and as 

previously stated, withstood judicial scrutiny. Id. at ¶27. 

 The 2018 Rule defined STLDI as  

health insurance coverage provided pursuant to a contract with an issuer 

that has an expiration date specified in the contract that is less than 12 

months after the original effective date of the contract and, taking into 

account renewals or extensions, has a duration of no longer than 36 months 

in total. 

 

See 83 Fed. Reg. at 38212, 38214 - 38215.  

 

The 2018 Rule extended the STLDI initial term to less than 12 months, which ultimately  

(1) helped individuals more easily maintain an uninterrupted period of prior 

“creditable coverage” to become eligible for the law's protections (and 

avoid the “significant break in coverage” that could negate eligibility), and  

(2) in some cases, reduced the period during which a new issuer could refuse 

benefits to a participant relating to preexisting conditions 
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Community Affiliated Plans, 392 F. Supp. 3d at 37. 

 

 The 2018 Rule has been in place for nearly six years, without issue. Comp. at ¶ 30. Indeed, 

prior to embarking on the promulgation of their New Rule, Defendants did not cite any specific 

direct evidence, rampant fraud, or any inability of the States to regulate STLDI plans. Id. Instead, 

they promulgated a Rule to cure a nonexistent illness. 

 It became clear that the New Rule only manifested after multiple failed attempts by 

Congress to legislate to override or invalidate both the current 2018 Rule and the D.C. Circuit 

ruling that validated the 2018 Rule. Id. at ¶31. See Community Affiliated Plans, 966 F.3d 782. 

There were six separate proposed bills between the U.S. House of Representatives and Senate, 

respectively to modify STLDI or invalidate the 2018 Rule—all of which ultimately failed, largely 

along party lines, between 2019 and 2021. Id. at ¶32. See, e.g. (Proposed Legislation, attached 

hereto as Group Exhibit 4: H.R. 987, 116th Congress (2019); S. 1556, 116th Congress (2019); 

H.R. 1010, 116th Congress (2019), H.R. 1425, 116th Congress (2019); S. 352, 117th Congress 

(2021); S. 942, 117th Congress (2021)). In addition, one bill designed to eliminate STLDI 

altogether failed in the 2021-2022 session. See H.R. 1875, 117th Congress (2021). These multiple 

failed attempts to modify/eliminate STLDI plans and override the 2018 Rule demonstrates that it 

would take an “Act” of Congress, via passed legislation, to significantly modify the 2018 Rule or 

eliminate STLDI plans from the health insurance marketplace. Comp. at ¶ 33. 

a.  Defendants’ New Rule 

After these multiple failed attempts to legislate changes to STLDI plans, Defendants 

published the 2024 New Rule on July 12, 2023. Id. at ¶ 34. Ex. 1, 89 Fed. Reg. 23338. Their New 

Rule also included regulatory amendments covering FII Plans, which are not at issue in this 

Motion. Nonetheless, the New Rule was advanced on a patently false narrative. According to the 
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text of the New Rule, “[t]he provisions finalized in these final rules will help ensure that consumers 

can better understand and properly distinguish STLDI and fixed indemnity excepted benefits 

coverage from comprehensive coverage, and access resources to learn more about their health 

coverage options.” Comp. at ¶ 35 (Ex. 1, 89 Fed. Reg. 23338 (April 3, 2024)). 

The New Rule further maintains that one of its “benefits” is that the changes are “expected 

to reduce the harm caused to consumers who are misled into enrolling in STLDI or fixed indemnity 

excepted benefits coverage as an alternative to or replacement for comprehensive coverage.” 

Comp. at ¶ 36 (See Ex. 1,  89 Fed. Reg. 23338 at 23339 (April 3, 2024). But rather than requiring 

additional disclosures or notices to alleviate any consumer confusion, the New Rule eliminates 

consumer choice by impermissibly rendering STLDI plans functionally useless and putting 

consumers at risk of gaps in coverage. Comp. at ¶37. The New Rule does not even attempt to cloak 

its true purpose. Id. at ¶ 38. Rather, the very next sentence in the New Rule states, “[t]hese final 

rules will encourage enrollment in comprehensive coverage and lower the risk that STLDI and 

fixed indemnity excepted benefits coverage are viewed or marketed as a substitute for 

comprehensive coverage.” Id. (See Ex. 1, 89 Fed. Reg. 23338 at 23393 (April 3, 2024) (emphasis 

added). The New Rule points to no empirical evidence showing that consumers were confused as 

to the nature of STLDI Plans, and it does not demonstrate concern of State insurance regulators 

who have the duty to address any inappropriate marketing of these products. Id. at ¶97. Thus, to 

accomplish their end goal of eliminating a product that may be selected by consumers in lieu of an 

ACA product, Defendants circumvented or paid short shrift to rulemaking requirements of both 

the APA and the RFA. Id. at ¶¶ 41-53, 87, 91, 101. 
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i. Rule making process. 

5 U.S.C. § 553(b) sets forth the Defendants’ pertinent rule-making responsibilities, which 

include that general notice of any proposed rulemaking is to be published in the Federal Register, 

and which—unless an exception applies—must include: the time, place, and nature of rulemaking 

proceedings; underlying legal authority; terms of the proposed rule; and an online link to a brief 

plain language version. Id. The agency also must give interested persons an opportunity to 

participate in such rulemaking. Id. at (c). Each agency is generally granted the authority to comply 

with those responsibilities. 5 U.S.C. § 559. 

The administrative rule making process requires administrative agencies to accept and 

address concerns submitted via public comment. In this instance, Defendants received comments 

from Plaintiff, industry leaders, and even state regulators. Comp. ¶¶39-40, 45. Copies of the 

submitted comments from industry members, state regulators, including the National Association 

of Insurance Commissioners, and elected officials, are attached hereto as Group Exhibit 5, sub-

parts A-G. Defendants acknowledged that they received public comments regarding the text of the 

New Rule; however, there was never a meaningful, substantive response to any of the public 

comments from industry representatives or state regulators. Id. (See Ex. 1, 89 Fed. Reg. 23338  at 

23340) (acknowledging receipt of public comments). The New Rule indicates that Defendants had 

considered those public comments, yet there is no indication: 1) that Defendants responded to the 

public comments5, or 2)  that their actions satisfied the legal concerns raised in the public 

comments, or 3) how the modified New Rule addresses industry or customer concerns. Id. ¶40. 

Indeed, at one point in the New Rule, Defendants state, “The Departments appreciate these 

comments and suggestions and will take them into consideration in any future regulations or 

 
5 The New Rule sets forth one instance of a modification related to the word “Warning”, which was removed after 

consumer testing. This was an insignificant modification given the gravity of the remaining portion of New Rule. 
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guidance defining STLDI.” Id. at ¶48 (See Ex. 1, 89 Fed. Reg. 23338 at 23367 (April 3, 2024)). 

Defendant’s utter disregard for the administrative rule making process is front and center in the 

New Rule’s rejections. See generally Ryan LLC v. Fed. Trade Comm’n, No. 3:24-CV-00986-E, 

2024 WL 3297524, at *12 (N.D. Tex. July 3, 2024) (granting injunctive relief, noting FTC’s 

administrative requirements to consider alternative courses of action). 

Unfortunately for Defendants, the RFA remains in full force and effect. 5 U.S. § 601, et. 

seq. The RFA requires that Defendants conduct a regulatory flexibility analysis. 5 U.S.C. § 603. 

Part of that analysis requires “a description of and, where feasible, an estimate of the number of 

small entities to which the proposed rule will apply § 603(b)(3). It also requires that “any 

significant alternatives to the proposed rule which accomplish the stated objectives of applicable 

statutes and which minimize any increase in the cost of credit for small entities.” § 603(d)(1)(b). 

Defendants’ New Rule feigns compliance with the RFA by including superficial data. Comp. ¶43. 

But Defendants’ New Rule is replete with admissions that the regulatory flexibility analysis was 

not done in an attempt to satisfy the requirements of the RFA, in a section entitled, “Costs to 

Agents and Brokers,” the New Rule notes that “The Departments sought information on the 

number of agents and brokers who sell STLDI, fixed indemnity excepted benefits coverage, and 

individual health insurance coverage, respectively, and how their compensation might be affected 

by the provisions proposed in the 2023 proposed rules.” Id. at 43-45 (See Ex.1, 89 Fed. Reg. 23338 

at 23301 (April 3, 2024). 

By way of example—and not an exhaustive itemization of each tacit admission of 

insufficiency of their analysis in the New Rule—the following statements demonstrate the lack of 

data and inauthentic attempts to perform a proper analysis:  

• “However, the Departments lack data about the number of agents 

and brokers that currently enroll individuals in STLDI or fixed indemnity 
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excepted benefits coverage and did not receive any additional data from 

commenters.” See Ex. 1, 89 Fed. Reg. 23338 at 23398 - 23399 (April 3, 

2024). 

• “However, due to a lack of data, the Departments were unable to 

precisely estimate how many agents and brokers might be affected by the 

2023 proposed rules and the magnitudes of the potential changes in 

compensation.350 The Departments solicited comments on the number of 

agents and brokers who sell STLDI, fixed indemnity excepted benefits 

coverage, and individual health insurance coverage, respectively, and how 

their compensation might be affected by the 2023 proposed rules.” See Ex. 

1, 89 Fed. Reg. 23338 at 23407 (April 3, 2024) (footnote omitted). 

 

• The New Rule ultimately concluded that “due to a lack of data and 

information, there are several areas of uncertainty regarding the potential 

market impacts of these final rules. As a result, there is also some 

uncertainty about the potential impact on the compensation of agents and 

brokers.” .” See Ex. 1, 89 Fed. Reg. 23338 at 23408 (April 3, 2024). 

 

Comp. ¶45. Defendants’ New Rule, on its face, establishes that their analysis is incomplete and 

flawed. Id. ¶46. One need not look past Table 1, entitled “Accounting Table,” that unequivocally 

establishes that the New Rule cannot quantify the following “Costs”: 

• Potential increase in premium costs for individuals who switch from STLDI 

or fixed indemnity excepted benefit coverage (when used as a substitute for 

comprehensive coverage) to comprehensive coverage and who are not 

eligible for the PTC.  

• Potential increase in the number of uninsured individuals or the number of 

individuals experiencing a coverage gap, if some individuals with STLDI 

coverage purchased after the applicability date are no longer able to renew 

or extend their current policy, choose not to purchase a new policy from 

another issuer of STLDI, and can only obtain comprehensive coverage 

during open enrollment, or choose not to purchase comprehensive coverage.  

• Potential decrease in compensation for agents and brokers if there is a 

reduction in sales of STLDI and fixed indemnity excepted benefits coverage.  

• Potential increase in health care spending, if individuals switch from 

STLDI or fixed indemnity excepted benefits coverage (when used as a 

substitute for comprehensive coverage) to comprehensive coverage and 

increase their use of health care as a result.  

• Potential costs to States, if States enact or implement new legislation in 

response to these final rules. 

 • Potential costs to State departments of insurance associated with reviewing 

amended marketing materials and plan documents filed by issuers of STLDI 

and fixed indemnity excepted benefits coverage in response to these final 

rules. Id., ¶46 (See Ex. 1, 89 Fed. Reg. 23338 at 23394, Table 1: Accounting 
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Table, Non-Quantified (April 3, 2024)).  

 

The New Rule does not provide any objective analysis of: (1) the numbers of consumers 

of the public who may lose coverage, experience a gap in coverage, or have an increase in 

premiums to obtain coverage elsewhere; (2) what the cost to agents and brokers will be; or (3) 

even what the costs will be to the States, which bear the ultimate legislative authority to regulate 

the business of insurance. Id., ¶47. 

Next, Defendants’ New Rule does not satisfy the Significant Alternative requirements of 

the RFA because, if the intent of the New Rule was to distinguish STLDI plans and FII plans from 

comprehensive health insurance and to “increase consumer awareness of coverage options,” There 

was a whole host of Significant Alternatives provided to Defendants as part of the comments 

submitted. Id. ¶48 (See Ex. 1, 89 Fed. Reg. 23338 at 23346 (April 3, 2024)). But in response, 

Defendants simply noted that “[t]he Departments appreciate these comments and suggestions and 

will take them into consideration in any future regulations or guidance defining STLDI.” Id.; See 

Ex. 1, 89 Fed. Reg. 23338 at 23367 (April 3, 2024). 

Given the unknown potential impact of this substantial sudden shift from the existing 2018 

Rule for STLDI plans, the RFA requires Defendants to look at Significant Alternatives. Id. ¶49; 5 

U.S.C. § 603(c). Initial regulatory flexibility analysis, in accordance with the Regulatory 

Flexibility Act of 1980, as amended, is taken from Title 5 of the United States Code, sections 601–

612. Id. ¶49. Yet despite these edicts, Defendants’ New Rule only provides a conclusory, passing 

statement regarding the Significant Alternatives requirement. The New Rule states, in pertinent 

part: 

“The regulatory alternatives considered in developing these rules are 

discussed in section V.C of this preamble. The Departments are of the view 

that none of these alternatives would both achieve the policy objectives and 

goals of these final rules as previously stated and be less burdensome to 
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small entities.” Comp., ¶50 (See Ex. 1, 89 Fed. Reg. 23338 at 23408 (April 

3, 2024)). 

 

Remarkably, the Preamble does not set forth any Significant Alternatives to satisfy RFA 

requirements. Id. ¶51. There is also no substantive analysis whether there is an acceptable 

Significant Alternative to fulfill the purported purpose behind Defendants’ New Rule. Id. ¶¶52-

53.  Rather than taking a less draconian position—as was suggested by commentors—Defendants 

promulgated a rule that 1) does not accomplish the intended goal of the revision to the rule, and 2) 

renders a long-recognized insurance product functionally useless. Id. ¶¶4, 12, 37, 42, 79 (See 

generally 89 Fed. Reg. 23338 (April 3, 2024)). 

Given the lack of a substantive flexibility analysis, the New Rule also does not satisfy § 

608 of the RFA, in that there is no emergency to warrant a waiver of RFA requirements. Id. ¶52. 

Indeed, the current rule has been in place since 2018, and there is no evidence of a dire or 

emergency situation that would alleviate Defendants’ obligation to promulgate administrative 

rules in accordance with the RFA. Id. Ultimately, the New Rule equates duration and renewals 

with consumer awareness, without any explanation of how limiting duration of STLDI plans or 

requiring different coverage for FII Plans fosters “consumer awareness of coverage options.” Id. 

¶53. Thus, the New Rule is a de facto prohibition of these plans, and both the creation process and 

the substance of the New Rule violates the necessary rulemaking requirements. Id. 

ii. Defendants exceeded their authority. 

The New Rule seeks to re-write legislation so that Defendants can implement their four-

month STLDI definition within a given coverage-year relying upon section 2791(b)(5) of the PHS 

Act. Id. ¶54. But the PHS Act does not vest Defendants the authority to legislate vis-à-vis the rule 

making process. Id. ¶55. Rather, this statutory provision provides that “[t]he term ‘individual 

health insurance coverage’ means health insurance coverage offered to individuals in the 
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individual market, but does not include short-term, limited-duration insurance.” Id. ¶56 (Section 

2791(b)(5) (Emphasis added)). The meaning of this express statutory definition—directed by 

Congress decades prior—is clear: “Short-term, limited-duration insurance” is not individual health 

insurance coverage. Id. Defendants’ New Rule seeks to create two legislative definitions from one 

term. Defendants take the term, “short-term, limited-duration insurance,” and subdivide it to create 

more restrictive definitions. Id. ¶57. 

There is no authority supporting Defendants’ interpretation of the limited term duration. 

Id. ¶58. Defendants’ New Rule takes umbrage with “stacking” the STLDI plans, but the limitation 

on stacking is nowhere to be found in the PHS Act, nor is it prohibited in any other legislation. Id. 

Defendants’ New Rule to limit the duration and number of renewals for STLDI plans is more 

properly a legislative act that is unauthorized by administrative fiat. Id. ¶59. Defendants’ attempt 

to create a limitation where none exists in the statute is unlawful, beyond Defendants’ rule making 

authority, arbitrary, and capricious. Id.  

STATEMENT OF NATURE AND STAGE OF PROCEEDING 

AAAB filed its Complaint on August 28, 2024 (ECF #1). AAAB’s claims arise under the 

APA, 5 U.S.C. § 706, and the Declaratory Judgment Act, 28 U.S.C. §§ 2201, 2202. The 

Department has not yet responded to the amended complaint. 

STATEMENT OF ISSUES AND STANDARD OF REVIEW 

The issue presented is whether a preliminary injunction prohibiting Defendants from 

enforcing the Rule is warranted. AAAB is entitled to a preliminary injunction if “(1) [it is] likely 

to succeed on the merits, (2) [it is] likely to suffer irreparable harm in the absence of preliminary 

relief, (3) the balance of equities tips in [its] favor, and (4) an injunction is in the public interest.” 

McDonald v. Longley, 4 F.4th 229, 255 (5th Cir. 2021) (quotation marks omitted). 
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The likelihood of success is a prima facie showing and not a burden of summary judgment. 

Janvey v. Alguire, 647 F.3d 585, 595–96 (5th Cir. 2011). Nor does it mean “certain.” Ryan LLC, 

No. 3:24-CV-00986-E, 2024 WL 3297524, at *6 (quoting Byrne v. Roemer, 847 F.2d 1130, 1133 

(5th Cir. 1988)). Irreparable harm “must be more than ‘speculative,’” and “there must be more 

than an unfounded fear on the part of the applicant.” Louisiana v. Biden, 55 F.4th 1017, 1034 (5th 

Cir. 2022) (affirming district court’s finding in granting motion for preliminary injunction). 

ARGUMENT: 

Defendants’ New Rule is a gross abuse of statutory and constitutional limits on government 

power. It runs roughshod over the preexisting scheme and will massively and needlessly disrupt 

the business operations of AAAB and countless other U.S. employers, as well as displace coverage 

for hundreds of thousands of policyholders nationwide. The Defendants should be prohibited from 

enforcing the New RUle, unless and until the agency can justify the Rule on the merits before this 

Court. 

I. AAAB has made a prima facie showing of likelihood to succeed on the merits. 

AAAB is likely to succeed because Defendants’ New Rule is patently unlawful. The text, 

history, and structure of Defendants’ latent rule make clear that Defendants lacked the sweeping 

power to issue such rules restricting STLDI. Were there any doubt, the major questions doctrine 

would resolve it. But even if Defendants’ approach were correct, it would be an unconstitutional 

delegation of legislative authority because Defendants lacked an intelligible principle guiding their 

exercise of such rulemaking authority. 

 

a. Defendants lack textual authority to effect this STLDI substantive rulemaking, 

and deference is presumptively not appropriate.  
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 The Department claims authority under the PHS Act Section 2701 through 2728, but it 

does not grant the substantive rulemaking authority the Defendants seek to exercise. After decades 

of required judicial deference to administrative agencies, the U.S. Supreme Court recently struck 

that deference in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244. See Texas v. United 

States Dep’t of Labor, 4:24-CV-499-SDJ, 2024 WL 3240618, at **6, 15-16 (E.D. Tex. June 28, 

2024) (“carefully following Loper Bright’s controlling guidance and the APA,” granting a 

preliminary injunction, where Department changed overtime exemption statuses for millions of 

employees). Loper Bright Enterprises ended the forty-year-old “Chevron deference,” which had 

directed courts to defer to the expertise of agencies on how to interpret ambiguous statutory 

language as pertaining to their work. Id.  

The Loper Bright Court looked to the fishery conservation Act for the bounds of 

administratively regulating fishery resources. Loper Bright Enterprises, 144 S. Ct. at 2254. Along 

with the mandatory provisions, the Act allowed additional discretionary provisions, including the 

specification that observers be carried on board domestic vessels for the purpose of collecting data 

necessary for fishery conservation and management. Id. at 2254-55. But several years later, the 

Department of Commerce’s National Marine Fisheries Service promulgated a rule approving an 

amendment to management plans to require fishermen to pay for those observers whenever federal 

funding became unavailable. Id. at 2255. Petitioners challenged that Rule under the Act, which 

incorporated the APA. They argued that the Act did not authorize NMFS to mandate that 

Petitioners pay for observers required by a fishery management plan. Id. at 2256. 

The Court noted in its analysis that under the prior Chevron doctrine, courts sometimes 

deferred to “permissible” agency interpretations of administrative statutes—even when a 

reviewing court read the statute differently. Id. at 2247. But the Court reasoned that such deference 
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could not be squared with the APA, and Chevron deference accordingly failed. Id. at 2244, 2247. 

Consequently, it held that courts must always exercise independent judgment in deciding whether 

an agency acted within its statutory authority, and held that under the APA, courts cannot defer to 

an agency’s interpretation of the law simply because a statute may be ambiguous. Id. at 2244. 

Rather, under the APA, it “remains the responsibility of [a] court to decide whether the law means 

what the agency says.” Id. at 2261 (quoting Perez v. Mortgage Bankers Assn., 575 U.S. 92, 109 

(2015).  

i. Lack of statutory authority. 

Under the APA, statutory interpretation is primarily a judicial function. See Loper Bright 

Enterprises, 144 S. Ct. at 2261-62 (“Courts are tasked with exercising independent judgment to 

determine the meaning of statutory provisions, even when those provisions are ambiguous.”). The 

APA reinforces this principle, specifying that courts, not agencies, will decide all relevant 

questions of law arising on review of agency action, and Courts must set aside any action 

inconsistent with the law as interpreted by the courts. See Id. (explaining that “[t]he APA thus 

codifies for agency cases the unremarkable, yet elemental proposition reflected by judicial practice 

dating back to Marbury.”); see also Ryan LLC, No. 3:24-CV-00986-E, 2024 WL 3297524, at *7 

(“The judiciary remains the final authority with respect to questions of statutory construction and 

must reject administrative agency actions which exceed the agency’s statutory mandate or frustrate 

congressional intent.”) (citing Am. Fin. Servs. Ass'n v. FTC, 767 F.2d 957, 968 (D.C. Cir. 1985)).  

Under the APA, “the reviewing court shall decide all relevant questions of law, [and] 

interpret constitutional and statutory provisions,” and wherever statutory terms “are not defined 

by the statute and their exact meaning is in dispute, the courts ultimately determine as a matter of 

law what th[ose terms] include.” Obremski v. Office of Pers. Mgmt. & Merit Sys. Prot. Bd., 699 
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F.2d 1263, 1269 (D.C. Cir. 1983) (quoting 5 U.S.C. § 706 (1976) and FTC v. Gratz, 253 U.S. 421, 

427 (1920)). When a court’s inquiry concerns an agency’s statutory interpretation, the threshold 

question is whether Congress has directly spoken to that precise question at issue. Lipsman v. Sec’y 

of Army, 335 F. Supp. 2d 48, 52 (D.D.C. 2004). If Congressional intent is clear, then it is 

determinative. Id. But if the statute is silent or ambiguous, the court must determine whether the 

agency’s action is based on a permissible construction of the statute. Id. Thus, questions of law are 

without deference and a reviewing court must set aside agency policymaking and factfinding that 

is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law. Loper 

Bright Enterprises, 144 S. Ct. at 2261. Resolution of statutory ambiguities involves policymaking 

with legal interpretation and remains the domain of the Judiciary. See Id. at 2267-68 (“the view 

that interpretation of ambiguous statutory provisions amounts to policymaking suited for political 

actors rather than courts is especially mistaken because it rests on a profound misconception of the 

judicial role. Resolution of statutory ambiguities involves legal interpretation, and that task does 

not suddenly become policymaking just because a court has an ‘agency to fall back on.’”). 

The ultimate impact of the Final Rule is to require members of the public to secure an ACA 

Plan or forego health coverage. Congress previously eliminated the penalty for the individual 

mandate requirement, which ultimately led to the invalidation of the individual mandate. But the 

timing of the effective date of this New Rule is of no coincidence. If the STLDI plans are only 

effective for a total duration of four months, then consumers could not renew a STLDI plan on 

January 1, 2025, and would be forced to secure an ACA or equivalent plan from a private carrier, 

with no regard to the premium or deductibles to be borne by the consumer.  

In essence, Defendants are using the rule making process to override a Congressional act 

and judicial precedent, which is not allowed and is beyond Defendants’ authority. “[T]here is a 
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substantial likelihood” that a “Rule is arbitrary and capricious [when] it is unreasonably overbroad 

without a reasonable explanation.” Ryan LLC, No. 3:24-CV-00986-E, 2024 WL 3297524, at *11 

(finding FTC’s “one-size-fits-all approach . . . fails to establish a ‘rational connection between the 

facts found and the choice made’”). 

1. Text and history 

“Congress … does not alter the fundamental details of a regulatory scheme in vague terms 

or ancillary provisions.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001). But this is 

exactly what Defendants contend Congress is to have done. There is no doubt that 

“[a]dministrative agencies are creatures of statute,” which “possess only the authority that 

Congress has provided.” Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 595 U.S. 109, 117 (2022). 

See Ryan LLC, No. 3:24-CV-00986-E, 2024 WL 3297524, at *9 (Brown, J., cautioning, “Agencies 

are creatures of Congress—‘an agency literally has no power to act . . . unless and until Congress 

confers power upon it.’”) (quoting Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 374 

(1986)). 

But here, there is no authority in the statutory text. Congress cannot be understood to have 

also granted substantive rulemaking authority over STLDI terms to the Department. See Whitman 

v. Am. Trucking Ass’ns, 531 U.S. 457, 468, 471 (2001) (no statutory authority for EPA to consider 

costs of air quality standards when not included in statute). 

2. The major questions doctrine confirms the Department’s lack of 

authority in this massive power exercise.  

 

Were there any doubt remaining, it would be resolved by the major questions doctrine. W. 

Virginia v. Envtl. Prot. Agency, 597 U.S. 697, 716 (2022). This doctrine embodies the “common 

sense” principle that Congress does not delegate massive powers in “vague terms.” Id. at 716. 

Agencies cannot regulate “a question of deep economic and political significance” absent “clear” 
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authority from Congress. Biden v. Nebraska, 600 U.S. 477, 505-06 (2023) (reasoning that in King 

v. Burwell, 473, 485 (2015), “we declined to defer to the Internal Revenue Service’s interpretation 

of a healthcare statute, where the provision at issue affected ‘billions of dollars of spending each 

year and . . . the price of health insurance for millions of people.”). As in Burwell, the Court will 

not assume that Congress entrusted any task to an administrative agency—an agency whose 

outlook on policy matters could fluctuate with each election and change in administration—

without a clear statement to that effect. Id. at 506. 

Defendants’ New Rule bears similar “‘economic and political significance’” to recent 

applications of the major questions doctrine. Id. at 505. The West Virginia Court applied the major 

questions doctrine to an EPA plan to shift power generation away from fossil fuels that would 

have: “entail[ed] billions of dollars in compliance costs,” “require[d] the retirement of dozens of 

coal-fired power plants, and eliminate[d] tens of thousands of jobs.” West Virginia, 597 U.S. at 

714. In Biden v. Nebraska, 143 S. Ct. 2355 (2023), the Court applied the major questions doctrine 

to a plan “to release 43 million borrowers from their obligations to repay $430 billion in student 

loans.” Id. at 2372. The doctrine was similarly applied to a federal eviction moratorium that had 

been estimated to cause an “economic impact” of approximately $50 billion. Ala. Ass’n of Realtors 

v. Dep’t of Health & Hum. Servs., 594 U.S. 758, 764 (2021).  

Here, it is estimated that the economic impact will cost billions of dollars. Such an 

“exercise [of] control over ‘a significant portion of the American economy’” triggers application 

of the major questions doctrine. Nebraska, 143 S. Ct. at 2372. Defendants’ New Rule, changing 

the landscape of STLDI, indisputably has enormous economic significance. The major questions 

doctrine also applies when an agency—such as here—seeks to effectuate “fundamental revision 
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of [a] statute, changing it from one sort of scheme of regulation into an entirely different kind.” W. 

Virginia, 597 U.S. at 728 (brackets and ellipsis omitted). 

b. Such a delegation would be unconstitutional as effected. 

The Constitution vests “[a]ll [the] legislative Powers” that it grants in Congress. U.S. 

Const. art. I, § 1. Congress “is not permitted to abdicate or to transfer to others the essential 

legislative functions with which it is thus vested.” A.L.A. Schechter Poultry Corp. v. U.S., 295 U.S. 

495, 529 (1935). Consequently, Congress may not “delegate . . . powers which are strictly and 

exclusively legislative.” Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42 (1825). 

Rather, Congress can only delegate power to an agency if it first provides an “intelligible 

principle” by which the agency could exercise that power. Mistretta v. U.S., 488 U.S. 361, 372 

(1989). More precisely, Congress may authorize agencies only to “fill[] up details and find[] facts.” 

See Gundy v. U.S., 588 U.S. 128, 179 (2019) (Gorsuch, J., dissenting, “while Congress can enlist 

considerable assistance from the executive branch in filling up details and finding facts, it may 

never hand [legislative power] off . . . That ‘is delegation running riot.’”) (quoting A.L.A. Schechter 

Poultry, 295 U.S. at 553) (Cardozo, J., concurring)). 

Congress did not provide an intelligible principle to guide any rulemaking that would 

define STLDI terms. At minimum, Defendants’ interpretation of its authority for exercise of power 

urges caution post-Loper Bright. In the aftermath of Loper Bright’s overturn of Chevron deference, 

the U.S. District Court for the Eastern District of Texas—when granting a motion for a preliminary 

injunction against the D.O.L’s 2024 Rule that raised the minimum salary levels for the executive, 

administrative, and professional (EAP) employee exemption under the Fair Labor Standards Act—

admonished that “[a]dministrative agencies are creatures of statute;” therefore, they “must point 

to explicit Congressional authority justifying their decisions.” State of Texas v. U.S. Dept. of 
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Labor, No. 4:24-CV-499-SDJ, 2024 WL 3240618, at *7 (quoting Nat'l Fed'n of Indep. Bus. v. 

Dep’t of Lab., Occupational Safety & Health Admin., 595 U.S. 109, 117). In determining whether 

a statute granted an agency the authority it claims to have, the court looked at the statute’s text, as 

explaining the statutory interpretation “begins with the statutory text, and ends there as well if the 

text is unambiguous.” Id. Even then, “ambiguous statutory language [must] be construed to avoid 

serious constitutional doubts.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516 (2009). 

Those constitutional doubts are such that this structure does not provide authority for Defendants 

to promulgate their New Rule.  

II. AAAB will suffer imminent, irreparable harm without a stay or preliminary 

injunction, which also renders proceeding under Local Rule CV-7(e) inadequate. 

 

First, AAAB and its membership (not to mention the public) have incurred the 

“nonrecoverable costs of complying with a putatively invalid regulation” before the Final Rule 

goes into effect. Rest. Law Ctr. v. U.S. Dep’t of Labor, 66 F.4th 593, 597 (5th Cir. 2023). This 

includes costs associated with new notices, efforts to assist consumers with new options in a 

compressed timeframe or risk exposing consumers to gaps in coverage, and AAAB will lose 

STLDI policies that would otherwise be valid. A district court has “general discretionary power 

to stay proceedings before it in the control of its docket and in the interests of justice,” and “[t]he 

same standards apply ‘to prevent irreparable injury’ under the APA.” See Ryan LLC, No. 3:24-

CV-00986-E, 2024 WL 3297524, at **5, 14 (concluding irreparable harm, where compliance 

with the Rule would result in unrecoverable financial injury) (quoting McKnight v. Blanchard, 

667 F.2d 477, 479 (5th Cir. 1982) and citing 5 U.S.C. § 705). 
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III. The balance of equities and public interest favor preliminary relief. 

The balance of equities and public interest “merge when the Government is the opposing 

party.” Nken v. Holder, 556 U.S. 418, 435 (2009). Here, those merged interests support a 

preliminary injunction. There is “no public interest in the perpetuation of unlawful agency action.” 

Texas v. Biden, 10 F.4th 538, 560 (5th Cir. 2021). And “our system does not permit agencies to 

act unlawfully even in pursuit of desirable ends.” Ala. Ass’n of Realtors, 594 U.S. at 766. 

More than that, a nationwide preliminary injunction will “maintain[] … the status quo.” 

Dayton Bd. of Educ. v. Brinkman, 439 U.S. 1358, 1359 (1978). Namely, that status quo is the 

current 2018 Rule. Millions of insured persons and countless businesses, including AAAB, “have 

serious reliance interests on preserving the status quo,” which allows them to ensure temporary 

insurance coverage. See Texas v. Becerra, 577 F. Supp. 3d 527, 561 (N.D. Tex. 2021) (granting 

preliminary injunction where interim final rule imposing COVID mask and vaccine mandate 

“constitute[d] a drastic change from . . . ‘precedent.’”); see also Ryan LLC, No. 3:24-CV-00986-

E, 2024 WL 3297524, at *5, n. 4, **14-16 (finding great public interest to maintain the status quo 

and no harm on the agency, acknowledging Fifth Circuit’s affirmances of nationwide injunctive 

relief, and granting order staying the September 4, 2024 effective date of the FTC’s Non-Compete 

Rule and preliminarily enjoining the FTC from enforcing the Rule—including, but not limited to, 

ongoing or future administrative action.). 

In contrast to the public interests, a preliminary injunction for the government “will do [the 

Department] no harm whatsoever.” BST Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 

2021). A few months’ wait to enforce a change of this magnitude is a small apprehension for a big 

step. In short, the risk of error is ultimately greater to Plaintiff, the insurance industry and the 

public, if a preliminary injunction is denied than if it is granted. The question in the case is whether 
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the Court—at the behest of unelected, unaccountable bureaucrats—should uphold the eradication 

of insurance policies for millions of Americans or should vacate one unprecedented and illegal 

Rule. Until this matter is fully litigated, the appropriate course is plain. 

CONCLUSION 

For the foregoing reasons, AAAB respectfully requests that this Court enter a preliminary 

injunction of the enforcement of Rule CMS-9904-F (89 Fed. Reg. 23338 (April 3, 2024)). 

       Respectfully submitted: 

By:  /s/ Dominick L. Lanzito     
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

 

 

AMERICAN ASSOCIATION OF 

ANCILLARY BENEFITS, A FLORIDA 

NOT-FOR-PROFIT CORPORATION, 

 

                                 Plaintiff, 

 

                     v. 

 

XAVIER BECERRA, in his official 

capacity, as SECRETARY OF THE 

UNITED STATES DEPARTMENT OF 

HEALTH AND HUMAN SERVICES, 

JULIE A. SU, in her official capacity, as 

acting UNITED STATES SECRETARY 

OF LABOR, and JANET YELLEN, in 

her official capacity, as SECRETARY OF 

THE UNITED STATES DEPARTMENT 

OF THE TREASURY, 

 

                                  Defendants. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

Case No. 24-CV-783 

 

Honorable Judge Sean D. Jordan 

 

 

 

 

 

 

AGREED PROPOSED BRIEFING SCHEDULE ORDER FOR PLAINTIFF’S 

AMENDED MOTION FOR A PRELIMINARY INJUNCTION 

 

 The court has considered parties proposed agreed briefing schedule for Plaintiff’s 

Amended Motion for a Preliminary Injunction. Based upon the agreement of the parties: 

 

It is ORDERED that: 

 

1. Defendants shall have until Tuesday, September 10, 2024 to file their response brief in 

opposition to Plaintiff’s Amended Motion for a Preliminary Injunction. 

2. Plaintiff shall have until Friday, September 13, 2024 to file its reply brief in support of 

its Amended Motion for a Preliminary Injunction. 

3. Counsel for Plaintiff and Defendants request a two-hour hearing the week of September 

16, 2024, subject to the Court’s availability. 

4. Defendant is reserving the right to seek an amendment of the briefing schedule and 

brief page limitations should additional parties intervene. 

 

______________________________  _______________________________ 

DATE  PRESIDING JUDGE 
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