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INTRODUCTION

Proposed Intervenor-Defendants, the City of Columbus, Ohio (“Columbus”), the City of
Madison, Wisconsin (“Madison™), and Doctors for America (“DFA™) (collectively, “Proposed
Intervenors™) move to intervene as of right as defendants under Rule 24(a) of the Federal Rules of
Civil Procedure to protect their legal interests in upholding the two regulations at issue in this case.
In the alternative, Proposed Intervenors seek permissive intervention under Rule 24(b).

Texas challenges two regulations promulgated by the Department of Health and Human
Services (the “Department”) under the Health Insurance Portability and Accountability Act
(“HIPAA”), Appx. 0037 (Pub. L. 104-191, 110 Stat. 1936). Texas alleges they exceed the
Department’s statutory authority and are arbitrary and capricious, an abuse of discretion, and not
in accordance with law, all in violation of the Administrative Procedure Act. Appx. 0162 (5 U.S.C.
§ 706(2)). Texas asks this Court to declare both violative of the APA and vacate and set them
aside.

The first challenged rule, the Standards for Privacy of Individually Identifiable Health
Information, is a 24-year-old regulation that serves as the foundation for medical privacy
nationwide. Appx. 0164 (65 Fed. Reg. 82462-01 (Dec. 28, 2000) (codified at 45 C.F.R. pts. 160,
164)) (the “2000 Privacy Rule”). Ifit were vacated, it would drastically increase levels of medical
mistrust, inhibit the ability of health care providers to protect the confidentiality of patient
information, impair the ability of public health authorities to protect the public health, and throw
the nation’s health care system into chaos.

The Department promulgated the second challenged rule, the HIPAA Privacy Rule to
Support Reproductive Health Care Privacy, to provide heightened protections for sensitive
medical information sought to investigate the provision and reception of lawful reproductive health

care. Appx. 0776-934 (89 Fed. Reg. 32976-01 (Apr. 26, 2024) (codified at 45 C.F.R. pts. 160,
1
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164) (the “2024 Rule”) (both rules together, the “Privacy Rules). The 2024 Rule offers providers
and their patients additional critical assurances and protections at a time when patients are
increasingly concerned about the confidentiality of their discussions with and treatment by health
care providers.

Proposed Intervenors are entitled to intervene as of right to defend both Privacy Rules. The
Rules regulate health care providers such as the public health departments of the City of Columbus
and the City of Madison and, in the case of DFA, its members. They are vital for protecting patient
confidentiality and, in turn, ensuring that patients trust their clinicians and that their clinicians can
provide them with needed medical care. And fostering trust and honesty between clinicians and
their patients is essential to overall public health: accurate data allows providers and public health
departments to identify and address troubling public health trends. Proposed Intervenors’ motion
is timely; absent successful intervention, Proposed Intervenors’ interests will be impaired by the
relief Texas seeks; and these unique interests cannot be adequately defended by the federal
government, both because Proposed Intervenors and the government have divergent interests in
this litigation and because the government is unlikely to defend the Privacy Rules after President-
Elect Donald J. Trump takes office. In the alternative, Proposed Intervenors should be permitted
to intervene.

“Federal courts should allow intervention where no one would be hurt and the greater
justice could be attained.” Texas v. United States, 805 F.3d 653, 657 (5th Cir. 2015) (quoting
Sierra Club v. Espy, 18 F.3d 1202, 1205 (5th Cir. 1994)). These two principles dictate one result
here: the Court should grant Proposed Intervenors’ motion.

PROPOSED INTERVENORS

City of Columbus, Ohio. Proposed Intervenor City of Columbus is a municipal corporation

organized under Ohio law. See Appx. 0936 (Ohio Const. art. XVIII § 1). Columbus has all the
2
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powers of local self-government and home rule under the constitution and laws of the State of
Ohio, which are exercised in the manner prescribed by the Charter of the City of Columbus.
Columbus’s public health department, Columbus Public Health, operates HIPAA-covered clinics,
expends significant resources ensuring HIPAA compliance by its relevant staff, and provides a
wide range of health care services on behalf of its residents, including sexual and reproductive
health care. Because Columbus Public Health relies on HIPAA protections to preserve trust
between its clinicians and patients as well as to protect the public health, the City of Columbus
opposes Plaintiff’s efforts to erode the privacy protections in the HIPAA Rules.

City of Madison, Wisconsin. Proposed Intervenor City of Madison is a municipal
corporation organized under Wisconsin law. See Appx. 1023-29 (Wis. Stat. Ch. 66.0201-03).
Madison has all the powers of local self-government and home rule under the constitution and
laws of Wisconsin, which are exercised in the manner prescribed in the ordinances of the City of
Madison. Madison’s public health department, Public Health Madison and Dane County,'
operates as a HIPAA-covered entity, expends significant resources ensuring HIPAA compliance
by its relevant staff, and provides a wide variety of health care services to its residents, including
sexual and reproductive health care. Because Public Health Madison and Dane County relies on
HIPAA protections to preserve trust between its clinicians and patients as well as to protect the
public health, the City of Madison also opposes Plaintiff’s efforts to erode the privacy protections
in the HIPAA Rules.

Doctors for America. Proposed Intervenor DFA is a nonpartisan, nonprofit organization
comprised of more than 27,000 physicians, medical students, and other health professionals across

the country, representing all medical specialties. DFA members are subject to HIPAA, and they

! The City of Madison jointly operates Public Health Madison and Dane County with Dane County.
3
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rely on the law’s protections to help preserve the physician-patient relationship and maintain trust
with their patients. Because trust between providers and their patients is a critical component to
delivering effective care, DFA vehemently opposes Plaintiff’s efforts to erode the privacy
protections in the Privacy Rules.

LEGAL STANDARD

Rule 24(a) of the Federal Rules of Civil Procedure governs intervention of right and
requires intervention be granted where (1) the motion to intervene is timely; (2) the movant claims
an interest relating to the property or transaction that is the subject of the action; (3) the disposition
of the action may impair or impede the movant’s ability to protect that interest; and (4) the
movant’s interest is inadequately represented by the existing parties to the suit. Fed. R. Civ. P.
24(a)(2); La Union del Pueblo Entero v. Abbott, 29 F.4th 299, 305 (5th Cir. 2022); Edwards v.
City of Houston, 78 F.3d 983, 999 (5th Cir. 1996) (en banc). These factors are “measured by a
practical rather than technical yardstick.” Edwards, 78 F.3d at 999 (internal quotation marks and
citation omitted); see Brumfield v. Dodd, 749 F.3d 339, 341 (5th Cir. 2014) (“Rule 24 is to be
liberally construed.”); NBIS Constr. & Transp. Ins. Servs. v. Kirby Smith Mach., Inc., No. 5:20-
CV-182-H, 2021 WL 4227787, at *1 (N.D. Tex. Apr. 8, 2021) (citation omitted) (“The inquiry is
a flexible one, and a practical analysis of the facts and circumstances of each case is appropriate.”).
While would-be intervenors bear the burden of establishing all four elements, that burden is
“minimal.” Texas, 805 F.3d at 661.

Federal Rule of Civil Procedure 24(b) allows a court to permit intervention where the
movant makes a timely motion and “has a claim or defense that shares with the main action a
common question of law or fact,” Fed. R. Civ. P. 24(b)(1)(B), taking into consideration “whether
the intervention will unduly delay or prejudice the adjudication of the original parties’ rights,” Fed.

R. Civ. P. 24(b)(3).
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ARGUMENT

Proposed Intervenors satisfy all requirements for intervention as of right and, accordingly,
are entitled to intervene. Alternatively, Proposed Intervenors should be permitted to intervene, as
their motion is timely, their defense of the Privacy Rules shares common questions of law and fact
with this case, and their intervention will not delay or prejudice the existing parties’ rights.

I. Proposed Intervenors are entitled to intervention as of right.

a. Proposed Intervenors’ motion is timely.

Whether a motion to intervene is timely is assessed on (1) the length of time the movant
waited to file after knowing its interests were unlikely to be protected; (2) the prejudice to existing
parties resulting from any delay in the movant’s filing; (3) the prejudice to the movant that would
result if intervention were denied; (4) and the existence of any other unusual circumstances
weighing for or against timeliness. Stallworth v. Monsanto Co., 558 F.2d 257, 263—66 (5th Cir.
1977). Courts do not assess these factors in a rote manner. They are “a framework and not a
formula,” and a motion may be timely even where all factors do not weigh in favor of timeliness.
John Doe No. I v. Glickman, 256 F.3d 371, 376 (5th Cir. 2001).

On all counts relevant here, Proposed Intervenors’ motion is timely. 2

First, start with an easy metric: Motions, such as this one, made before a trial or final
judgment are generally considered timely. See John Doe No. I v. Glickman, 256 F.3d 371, 378
(5th Cir. 2001); Edwards v. City of Houston, 78 F.3d 983, 1001 (5th Cir. 1996) (“[M]ost of our
case law rejecting petitions for intervention as untimely concerns motions filed after judgment was
entered in the litigation.”); Alliance for Hippocratic Med. v. U.S. Food & Drug Admin., No. 2:22-

CV-223-7Z,2024 WL 1260639, at *2 (N.D. Tex. Jan. 12, 2024).

2 No unusual factors militate against timeliness here. Stallworth, 558 F.2d at 266.

5
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Proposed Intervenors seek to join this case in its still early stages, and before anything of
substance has occurred, because the government—obligated to consider a diverse array of interests
in defense of this rule—cannot adequately represent the more specific interests of Proposed
Intervenors in this litigation. See infra Section I(d).

Proposed Intervenors have another reason to intervene at this time: The statements and
actions of leaders in the incoming administration have made it apparent that, following the change
in presidential administration on January 20, 2025, the federal government will likely cease
defending the challenged regulations and will not adequately represent Proposed Intervenors’
interests moving forward. See infra Section I(d). This anticipated change in defensive posture is
something that Proposed Intervenors have been able to glean as the incoming administration has
moved from election to office—announcing cabinet nominees and firming up its policy agenda.
See Appx. 1415 (Texas’s Memo. In Support of Mot. to Intervene at 4, Commonwealth of
Pennsylvania et al. v. Devos et al., 1:20-cv-01468 (D.D.C. Jan. 19, 2021), ECF No. 130-1) (“The
motion is timely because it was filed close in time to the change in circumstances requiring
intervention: President-elect Biden’s inauguration on January 20.”); Cook County v. Mayorkas,
340 F.R.D. 35,45 (N.D. I1l. 2021), aff’d sub nom. Cook County v. Texas, 37 F.4th 1335 (7th Cir.
2022) (noting that until the end of the “administration that soon would leave office, Texas could
count on [the federal agency] to defend the challenged regulation™).

Second, intervention will not cause any prejudice to the existing parties as a result of
“delay.” Edwards, 78 F.3d at 1002. Proposed Intervenors move before any responsive pleading
has been filed. The only activity in this litigation so far has been on a proposed schedule for the
resolution of the case, with which Proposed Intervenors intend to comply. Proposed Intervenors

concurrently file a proposed dispositive motion—on the date the Court had originally ordered the
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existing parties to file theirs—to avoid disruption to the briefing schedule. See ECF No. 15, Order
Granting Motion to Enter Briefing Schedule and Hold Defendants’ Deadline to Respond to
Complaint In Abeyance. If this motion is granted, no deadlines will need to be moved, no portions
of the litigation that have already occurred will need to be rehashed or delayed, and no discovery
will be disrupted. See Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm 'n, 834 F.3d 562,
565-66 (5th Cir. 2016); NBIS Constr. & Transp. Ins. Servs., 2021 WL 4227787, at *1 (“Here, the
second factor weighs in favor of timeliness because no deadlines will need to be moved, no
additional discovery will be necessary, and no delay will occur, and, therefore, the parties will not
be prejudiced by [the applicant’s] intervention.”); Alliance for Hippocratic Med., 2024 WL
1260639, at *3 (“Any delay in filing a motion to intervene ‘cause[s] no prejudice whatsoever’
where, during the period in question, ‘the parties to [the] litigation did nothing except anticipate
and prepare to address’ arguments to be presented later on.” (quoting Edwards, 78 F.3d at 1002)).

Third, by contrast, Proposed Intervenors’ interests will be severely prejudiced if
intervention is denied at this juncture. Without intervention, Proposed Intervenors will lose out on
the “legal rights associated with formal intervention,” such as the ability to brief the issues, appeal,
and raise objections to a settlement (and appeal a decision granting a settlement agreement). See
Espy, 18 F.3d at 1207. And without the participation of Proposed Intervenors actively defending
the rules at stake, a decision in this case could result in significant harm to Columbus, Madison,
and DFA and its members, parties with interests that are not adequately defended by the federal
government. See infra Section I(d).

b. The Proposed Intervenors have a legally protectable interest in this matter.

To intervene under Rule 24(a)(2), an intervenor must have a “direct, substantial, legally
protectable interest in the proceedings.” Edwards, 78 F.3d at 1004 (internal quotation marks and

citation omitted). This requirement is less stringent than that of Article III standing. Texas, 805

7
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F.3d at 659; see Alliance for Hippocratic Med., 2024 WL 1260639, at *3 (citation omitted).
Instead, the inquiry “turns on whether the intervenor has a stake in the matter that goes beyond a
generalized preference that the case come out a certain way.” Id. at 657. And where, as here, the
case involves a public interest question, “the interest requirement may be judged by a more lenient
standard.” Brumfield, 749 F.3d at 344 (citation omitted) (noting that the en banc Fifth Circuit has
compared the interest requirement to the “zone of interest” test in public law cases); Alliance for
Hippocratic Med., 2024 WL 1260639, at *4 (quoting id.).

Organizational intervenors may seek to intervene to protect the interests of their
organization, and they may also seek to intervene to assert the “interests of their individual
members.” Franciscan Alliance, Inc. v. Azar, 414 F. Supp. 3d 928, 937 (N.D. Tex. 2019). DFA
seeks to do both.

i. The Cities of Columbus and Madison and DFA’s members are regulated
by the Privacy Rules.

Parties, like the Cities of Columbus and Madison and DFA’s members, plainly have an
interest in a suit “challenging the regulatory scheme that governs” them. Wal-Mart, 834 F.3d 562;
see Nat’l Horsemen's Benevolent & Protective Ass'n v. Black, No. 5:21-CV-071-H, 2022 WL
974335, at *5 (N.D. Tex. Mar. 31, 2022); accord Michigan State AFL-CIO v. Miller, 103 F.3d
1240, 124448 (6th Cir. 1997).

DFA’s members include providers who themselves are “covered entities” subject to the
Privacy Rules. Appx. 1429-30 (45 C.F.R. § 160.103); Appx. 0008 (Petrin Decl. § 10). DFA’s
members are subject to both civil and criminal liability for violating HIPAA. See Appx. 1438—43
(42 U.S.C. § 1320d-5); Appx. 1444-45 (42 U.S.C. § 1320d-6(b)). They may also be subject to
professional discipline for violating the patient privacy rules of the hospitals and practices in which

they work. See Appx. 0008 (Petrin Decl. § 11). And they expend significant time and money on















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































