
 

 

 
February 6, 2024 

 
Via Electronic Filing 
 
Molly C. Dwyer, Clerk of Court 
U.S. Court of Appeals for the Ninth Circuit 
P.O. Box 193939 
San Francisco, CA 94119-3939 
 
RE:  State of Washington, et al. v. FDA, et al., Case No. 23-35294 
        Scheduled for oral argument on March 13, 2024 
 
Dear Ms. Dwyer, 
 

I am writing in response to Plaintiffs-Appellees’ January 19, 2024 Rule 28(j) 
letter. That letter alerts the Court to Alliance for Hippocratic Medicine v. FDA, No. 2:22-
cv-223-Z (N.D. Tex.), attached as Exhibit A, which Plaintiffs-Appellees say is a 
“significant ruling.” And indeed it is, but not for the reasons they assert. 

 
This appeal addresses a motion to intervene by Idaho, Iowa, Montana, Nebraska, 

South Carolina, Texas, and Utah. By constrast, the Alliance order granted intervention 
to Missouri, Idaho, and Kansas. So contrary to Plaintiffs-Appellees’ contention, Alliance 
does not “undercut[]” intervention by each proposed intervenor here. Iowa, Montana, 
Nebraska, South Carolina, Texas, and Utah all have legally protectible interests in this 
case, and those interests aren’t being advanced in Alliance.  

 
Nor does Idaho’s intervention in Alliance divest it of any protectible interest here. 

The State Intervenors (Idaho included) assert different claims and legal theories that 
aren’t being litigated in Alliance, like Claim I, which alleges a violation of the APA’s 
notice and comment requirement under 5 U.S.C. § 553. The intervening states in 
Alliance assert no such claim. The State Intervenors here also seek to represent and 
defend against interests not present in Alliance. Here, Plaintiffs-Appellees agree with 
State Intervenors that the 2023 REMS are unlawful and should be set aside. But they 
disagree regarding relief: State Intervenors pray for reinstatement of the pre-2023 



REMS and Plaintiffs-Appellees pray for elimination of any REMS whatsoever while 
mifepristone remains marketable. In Alliance, no party is advocating for elimination of 
mifepristone REMS. So State Intervenors’ presence in this case involves interests 
distinct from those in Alliance.    

 
Plaintiffs-Appellees’ arguments aside, the Alliance order showcases a sound, 

thorough Rule 24 analysis, in stark contrast to the district court’s analysis below. The 
Alliance court held that the three intervening states have protectible interests given their 
“economic, sovereign, and parens patriae interests” related to mifepristone regulations. 
Dkt. #175 at 8-10. The court also found the state intervenors’ motion timely and their 
interests inadequately represented by existing parties. Id. 2-6, 10-12. The court further 
found permissive intervention appropriate. On all counts, so too here. 

 
The body of this letter contains 345 words. 

 
Respectfully submitting, 
 

 
Joshua N. Turner 
Chief of Constitutional  
Litigation and Policy  
(208) 332-3548 
Counsel for State of Idaho et al. 
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