IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

STATE OF TEXAS; STATE OF MONTANA,

Plaintiffs-Appellees,
V.

ROBERT F. KENNEDY, JR., Secretary, U.S.
Department of Health and Human Services;
MELANTE FONTES RAINER, Director; CENTERS No. 24-40568
FOR MEDICARE AND MEDICAID SERVICES;
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES,

Detendants-Appellants.

JOINT MOTION TO HOLD APPEAL IN ABEYANCE
FOR 90 DAYS

Pursuant to Federal Rule of Appellate Procedure 27, the federal government
and the States respectfully jointly move to hold this appeal in abeyance for 90 days,
until and including Monday, May 19, 2025. In support of this motion, the parties
state the following:

1. This appeal involves a rule issued by the U.S. Department of Health and
Human Services (HHS) promulgating regulations to implement the prohibition on sex
discrimination in health programs and activities that receive federal financial assistance

under Section 1557 of the Affordable Care Act. See Nondiscrimination in Health Programs



and Activities, 89 Fed. Reg. 37,522 (May 6, 2024). The district court stayed the
effective date of the rule with respect to certain challenged provisions under 5 U.S.C.
§ 705. The federal government appealed and filed its opening brief on November 27,
2024. The States’ response brief is currently due February 26, 2025.

2. Due to the recent change in administration on January 20, 2025, the
Department of Justice and HHS are now under new leadership. New agency officials
are still in the process of onboarding and familiarizing themselves with all of the
issues presented by pending litigation.

3. To allow new officials sufficient time to become familiar with the issues
in these cases and determine how they wish to proceed, the federal government and
the States respectfully move to place this appeal in abeyance for 90 days, until and
including Monday, May 19, 2025. The federal government proposes to update the

Court with a status report by May 19.!

! The requested abeyance would, if granted, remove the States’ obligation to file
a response brief by the current deadline of February 26.
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FEBRUARY 19, 2025

KEN PAXTON
Attorney General of Texas

BRENT WEBSTER
First Assistant Attorney General

AARON L. NIELSON
Solicitor General

JacoB C. BEACH
Assistant Solicitor General
Texas Bar No. 24116083

Jacob.Beach@oag.texas.gov

KATHLEEN T. HUNKER

Special Counsel

Texas Bar No. 24118415
Kathleen.Hunker(@oag.texas.gov

[ s/ Garrett Greene

GARRETT GREENE

Special Counsel

Texas Bar No. 24096217
Garrett. Greene(@oag.texas.gov

Office of the Attorney General of Texas
P.O. Box 12548, Capitol Station

Austin, Texas 78711-2548

Telephone: 512-463-2100

Fax: 512-457-4410

Counsel for Plaintiff-Appellee State of Texas

Respecttully submitted,
CHARLES W. SCARBOROUGH

/s/ McKaye 1. Neumeister
McKAYE L. NEUMEISTER
Attorneys, Appellate Staff
Ciuvil Davision, Room 7231
U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, D.C. 20530
(202) 514-8100

Counsel for Defendants-Appellants



AUSTIN KNUDSEN
Montana Attorney General

CHRISTIAN B. CORRIGAN
Solicitor General

/s/ Peter M. Torstensen, Jr.
PETER M. TORSTENSEN, JR.
Deputy Solicitor General

Montana Department of Justice
P.O. Box 201401

Helena, MT 59620-1401
406-444-2026
christian.corrigan(@mt.gov
peter.torstensen@mt.gov

Counsel for Plaintiff-Appellee State of Montana
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