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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
WESTERN DIVISION

The State of KANSAS et al.,
Plaintiffs,

V.
Civil Action No. 1:24-cv-00150-DMT-CRH
UNITED STATES of AMERICA and the
CENTERS FOR MEDICARE &
MEDICAID SERVICES,

Defendants.

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ EXPEDITED MOTION FOR
RECONSIDERATION

On October 15, 2024, this Court issued an “Order for Supplemental
Information” (ECF 87) (“Order”) which requested Defendants to provide, under seal
and by October 29, names and address of DACA recipients residing in North
Dakota. North Dakota will use this information to establish evidence of the direct
and indirect costs of those residents’ continued presence in the state, and will
submit that evidence by November 12.

In their expedited motion for reconsideration of the Order (ECF 90),
Defendants fail to demonstrate that they merit reconsideration. Instead, they re-
litigate their prior arguments about Plaintiffs’ standing and misconstrue the
standards for jurisdictional discovery. But reconsideration is a “special case,”

Hardie v. Cotter & Co., 819 F.2d 181, 182 (8th Cir.1987), used to correct manifest
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errors of law or fact, Doctor John’s, Inc. v. City of Sioux City, IA, 456 F.Supp.2d
1074, 1076 (N.D. Iowa 2006) which Defendants cannot and do not identify.
Defendants arguments boil down to disagreement with the Court’s decision which
does not suffice. Their request for reconsideration should be denied.

LEGAL STANDARD

Generally, “[t]he district court has the inherent power to reconsider and
modify an interlocutory order any time prior to the entry of judgment.” Murr
Plumbing, Inc. v. Schere Bros. Fin. Servs. Co., 48 F.3d 1066, 1070 (8th Cir. 1995).
However, “as a rule courts should be loathe to do so in the absence of extraordinary
circumstances such as where the initial decision was clearly erroneous and would
work a manifest injustice.” Christianson v. Colt Indus. Operating Corp., 486 U.S.
800, 817 (1988) (internal quotations omitted).

Fed. R. Civ. P. 54(b) guides the court when a party seeks reconsideration of
any order that is not a final judgment. However, “[a] Rule 54(b) determination [to
reconsider] should not be made routinely; it is only the ‘special case’ that warrants
an immediate appeal from a partial resolution of the lawsuit.” Hardie, 819 F.2d at
182.

“The exact standard applicable to the granting of a motion [to reconsider]
under Rule 54(b)... is typically held to be less exacting than would be a motion
under Federal Rule of Civil Procedure 59(e), which is in turn less exacting than the
standards enunciated in Federal Rule of Civil procedure 60(b).” Wells’ Dairy, Inc. v.

Travelers Indem. Co. of Illinois, 336 F.Supp.2d 906, 909 (N.D. Iowa 2004). Rule
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60(b) motions for reconsideration are granted “only upon an adequate showing of
exceptional circumstances.” U.S. v. Tracts 10 & 11 of Lakeview Heights, 51 F.3d
117, 120 (8th Cir. 1995). Accordingly, courts have reconsidered interlocutory orders
when necessary to “correct any manifest errors of law or fact.” Doctor John’s, 456
F.Supp.2d at 1076.

Finally, “[a] motion to reconsider under Rule 54(b), however, may not serve
as a vehicle to identify facts or raise legal arguments which could have been, but
were not, raised or adduced during the pendency of the motion for which
reconsideration was sought.” Roemen v. U.S., 343 F.R.D. 619, 624 (D.S.D. 2023).

ARGUMENT
I. Defendants fail to meet the standard for the extraordinary remedy of
reconsideration of a prior order

Defendants do not describe any standard of review that would apply to Rule
54(b) motions for reconsideration, and instead imply that the decision is purely
discretionary. That is because they cannot meet any standard that would justify
reconsideration. The Order is not a “special case”—it is a routine order for
jurisdictional discovery and Defendants have identified no manifest errors of law or
fact which might warrant reconsideration. They do not allege that compliance with
the Order would be difficult or expensive. And they have not made a showing that
any exceptional circumstances or injustice applies to the Order.

In fact, the only reasons Defendants give in favor of reconsideration are that
North Dakota lacks standing and failed to properly request jurisdictional discovery.

But these are not errors or misapprehensions: the Order was designed to determine

3
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North Dakota’s standing for purposes of venue—it was not predicated on North
Dakota having standing. And the Court ordered additional information from
Defendants on the basis of discussion at oral argument, consistent with its
unchallenged authority to do so. That is certainly not a basis for reconsideration.
II. Defendants cannot re-argue their standing claims in a motion for

reconsideration

Defendants’ motion for reconsideration is predominantly a regurgitation of
their argument that North Dakota lacks standing. These arguments were fully
briefed (ECF 61) and argued (ECF 84). See also ECF 89. Yet Defendants’ first
statement of their argument once again asserts that North Dakota has not
demonstrated standing. And they repeat their prior standing arguments so often
that their 10-page motion cites their earlier brief five times.

A motion for reconsideration is not the place to repeat earlier arguments.
“The district court's discretion to reconsider a non-final ruling is...‘subject to the
caveat that where litigants have once battled for the court's decision, they should
neither be required, nor without good reason permitted, to battle for it again.”
Merry Maids, L.P., v. WWJD Enterprises, Inc., 2006 WL 2040245, at *1 (D. Neb.
2006), quoting In re Ski Train Fire in Kaprun, Austria, on November 11, 2004, 224
F.R.D. 543, 546 (S.D.N.Y. 2004).

Defendants have not offered any reason, let alone a good one, for the Court to
engage in another round of the same discussion of Plaintiffs’ standing. The Parties
already “battled for the court’s decision,” and the Court’s Order was the result.

There is no need to reconsider it.
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III. The Court has discretion to order Defendants to disclose information
necessary to determine jurisdiction

Finally, Defendants argue that North Dakota made an “untimely and
unsupported request for personally identifiable information regarding non-parties.”
And they cite Johnson v. U.S., 543 F.3d 958, 964 (8th Cir. 2008) as evidence that
plaintiffs must file affidavits and other things in order to request jurisdictional
discovery. ECF 90, at 9.

But these procedures are not actually required. “Because ‘there is no
statutory procedure upon an issue of jurisdiction, the mode of its determination is
left to the trial court.” Johnson v. U.S., 543 F.3d 958, 964 (8th Cir. 2008), quoting
Land v. Dollar, 330 U.S. 731, 735 n. 4 (1947). While a court may “look to decisions
under Rule 56 for guidance in determining whether to allow discovery on
jurisdictional facts,” id. at 965, the court’s procedure remains discretionary.
“Moreover, in resolving claims that they lack jurisdiction, courts have acted in a
fashion suggestive of 56(f): they have required that the party asserting jurisdiction
be permitted discovery of facts demonstrating jurisdiction, at least where the facts
are peculiarly within the knowledge of the opposing party.” Kamen v. American Tel
& Tel. Co., 791 F.2d 1006, 1011 (2d Cir. 1986) (emphasis added).

The information requested in the Order will establish the standing of
Plaintiff North Dakota. And that information is admittedly in the possession of the
United States, a Defendant in this case. North Dakota already knows that has
1ssued 12,879 driver’s licenses and identification cars to non-citizens. Rehborg Decl.

q 6. Each card is issued at a net cost to the state of $3.97 and $10.97, respectively.
5
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Id. at § 5. And these costs may be even higher, considering the added staff costs
related to administering written and road testing for the issuance of driver’s
licenses. Id at § 4. With the specific information requested in the Order, North
Dakota will produce exact costs to the state of issuing licenses to DACA recipients.

Moreover, Plaintiffs’ request to produce information about DACA recipients
residing in North Dakota came only after Defendants argued that Plaintiffs lacked
standing because they had not demonstrated—using the information that only
Defendants possess—particular knowledge of DACA recipients residing in North
Dakota. In other words, Defendants introduced the standing arguments that
prompted the Court’s Order. The Court was well within its discretion in ordering
Defendants to produce this jurisdictional information.

CONCLUSION

Because Defendants have not identified any compelling reason for the Court

to take the unusual step of reconsidering its Order, the Court should deny their

motion.
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CERTIFICATE OF SERVICE

This is to certify that on this 25th day of October, 2024, I electronically filed
the above and foregoing document with the Clerk of the Court using the CM/ECF

system, which will send a notice of electronic filing to all counsel of record.

/s/ James R. Rodriguez
James R. Rodriguez, Kan. SC No. 29172
Assistant Attorney General

Counsel for the State of Kansas
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