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FRAP 40(b)(2) STATEMENT
Plaintiffs-Appellants Dr. Azadeh Khatibi and Do No Harm

respectfully request rehearing en banc because the panel opinion
conflicts with binding decisions of the United States Supreme Court, as
well as other circuit courts of appeal. The issues raised in this case also
mvolve questions of exceptional importance.

The panel held that Continuing Medical Education (CME)
instruction constitutes government speech and statutory mandates for
CME instruction are thus immune from First Amendment scrutiny. That
holding conflicts with the Supreme Court’s decisions in Matal v. Tam,
582 U.S. 218 (2017), and Shurtleff v. City of Boston, 596 U.S. 243 (2022).
It also significantly undercuts—if not completely erodes—National
Institute of Family and Life Advocates v. Becerra, 585 U.S. 755 (2018)
(“NIFLA”), a decision the panel never cites. The panel disregarded the
limits those decisions impose on the government speech doctrine and
failed to apply settled compelled speech precedent. And in so doing, it
places the Ninth Circuit far outside the mainstream of appellate

consensus.
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Additionally, the panel’s decision presents questions of exceptional
importance: whether continuing professional education courses are
government speech, leaving states free to compel the private presenters
to convey controversial ideological messages. If allowed to stand, the
decision would give states sweeping power to impose compelled speech
mandates across all licensed professions—from doctors to lawyers to
veterinarians—so long as the speech is delivered in connection with a
credit-bearing course to maintain licensure.

Rehearing en banc is warranted to resolve these conflicts, clarify
the limits of the government speech doctrine, and reaffirm that licensed

professionals do not surrender their First Amendment rights.

INTRODUCTION AND FACTUAL BACKGROUND

May the State compel private professionals to adopt a contested
1deological message simply because they teach a course required for
licensure? The panel here answered yes, because it held that such private
instruction is government speech. This sweeping decision ignores binding
precedent, erases the boundary between government and private speech,
and threatens the First Amendment rights of countless professionals

whose livelihoods depend on state licensure.



Case: 24-3108, 08/08/2025, DktEntry: 64.1, Page 9 of 70

California mandates that every instructor of a CME course include
discussion of “implicit bias,” regardless of the course’s subject matter, the
instructor’s scientific judgment, or the relevance of the topic to the
material being taught. See Cal. Bus. & Prof. Code § 2190.1(d).
Specifically, every CME course must discuss either “how implicit bias
affects perceptions and treatment decisions” or “strategies to address
how unintended biases ... contribute to healthcare disparities.” Id.
§ 2190.1(e). The law applies across all specialties and subjects—from
surgery to dermatology to medical ethics—and disqualifies any course
that omits the mandatory content from counting toward biennial CME
reporting requirements. If a physician refuses to include the State’s
preferred message, the course is ineligible for CME credit—a professional
disqualification with real consequences for reputation, access, and
regulatory compliance.

Plaintiffs—Dr. Azadeh Khatibi, a board-certified ophthalmologist,
and Do No Harm, a national organization of physicians and healthcare
professionals—brought this First Amendment challenge to California’s
1mplicit bias mandate. ER-031. They allege that the State is compelling

them and their members to speak on a controversial topic they would not
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otherwise address, in their own voices, before professional audiences who
expect—and are entitled to—independent medical instruction. ER-030—
031; ER-039-042.

Plaintiffs object to the mandate on scientific and professional
grounds. Dr. Khatibi believes implicit bias trainings lack reliable
evidentiary support for being effective, that there is insufficient data that
such trainings improve clinical outcomes, and that data suggest that
such trainings may backfire. ER-037. She does not believe it is
appropriate to include such content in her ophthalmology courses when
it 1s not relevant and displaces more important material, including more
relevant causes of disparities in patient outcomes. ER-036—37. She does
not want her speech mischaracterized as promoting a state ideology. Id.
Nor do members of Do No Harm, who similarly object to being conscripted
to advance the government’s message as a condition of teaching. ER-039.

Plaintiffs allege that they create and deliver their own CME
content. ER-036, 039. The State does not draft, edit, or screen their
lectures. Id. It does not assign topics or instructors. California delegates

most enforcement to private accrediting bodies and conducts only limited,
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after-the-fact audits. ER-033. In Dr. Khatibi’s case, the State has never
reviewed her courses at all. ER-036.

The district court dismissed the complaint, and a panel of this Court
affirmed. The panel held that CME instruction constitutes government
speech and therefore any regulation thereof is categorically exempt from
First Amendment scrutiny. The panel reached this holding on a motion
to dismiss, without any factual development, accepting the State’s legal
theory over Plaintiffs’ well-pleaded allegations. In doing so, the panel not
only adopted an expansive view of government speech—it short-circuited
the factual inquiry necessary to resolve whether the government is truly
the speaker and whether the message is attributable to the State.

The panel’s holding—if left undisturbed—will allow governments
to compel speech through licensure regimes across the professions.
Lawyers, doctors, accountants, and other regulated professionals could
be required to promote state viewpoints in any educational setting
subject to regulation. That result conflicts with the Supreme Court’s
consistent warnings that compelled speech violates the First Amendment

and that the government speech doctrine must be narrowly applied. See

Tam, 582 U.S. at 235; NIFLA, 585 U.S. at 766—67.
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En banc review is necessary to bring this Court’s precedent into
alignment with binding authority and to ensure that professionals do not
lose their First Amendment rights when they teach.

REASONS FOR GRANTING THE PETITION

I. The Panel Decision Conflicts with Decisions of the United
States Supreme Court

The panel’s decision—holding that private CME instruction
constitutes government speech—cannot be reconciled with controlling
decisions of the United States Supreme Court. In particular, it conflicts
with the Court’s recent government speech cases Tam, Shurtleff, and
Walker v. Texas Div., Sons of Confederate Veterans, 576 U.S. 200 (2015).
Worse, it wholly ignores the Court’s recent compelled speech decision in
NIFLA. Each of those cases articulates constitutional limits on the
government speech doctrine and reaffirms core First Amendment
protections against compelled speech—Ilimits the panel here discarded.

Start with Tam, where the Court rejected the argument that
trademarks registered by the government were government speech. Even
though trademarks were subject to extensive regulation, reviewed by a
federal agency, and catalogued in a government registry, the Court held

they remained private expression. The key facts: the government did not
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create the marks, did not edit or control their content, and the public did
not reasonably perceive them as government-authored. Tam, 582 U.S. at
234-38. The Court expressly warned that the government speech
doctrine must be applied with “great caution,” lest the government
“silence or muffle the expression of disfavored viewpoints.” Id. at 235.

Here, the panel recognized that California does not create CME
courses, does not edit or preapprove them, and in many cases—such as
Dr. Khatibi’’s—has never even seen them. Slip Op. at 18. Yet the panel
still held that CM Es are government speech because California “dictates,
controls, and approves the provider, form, purpose, and content” of
CMEs. Id. at 6. That conclusion flatly contradicts Tam, which held that
regulatory involvement and eligibility criteria are not enough to
transform private expression into government speech. California’s
decision to condition CME credit on the inclusion of certain content—Ilike
1mplicit bias instruction—is no more constitutionally significant than the
PTO’s registration standards in Tam, which the Supreme Court found
msufficient to invoke the government speech exception.

Nor does Walker support the panel’s result. The Tam Court

expressly characterized Walker as marking the “outer bounds” of the
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government speech doctrine. Tam, 582 U.S. at 238. In Walker, specialty
license plates were government-issued, bore official insignia, and were
historically used to convey state messages. That is a far cry from private
physicians developing and delivering professional education courses to
their peers. CME lectures are not government-authored, are not
perceived as state publications, and—unlike license plates—do not carry
the imprimatur of the State.! The panel’s reliance on Walker to sweep in
thousands of privately produced CME courses obliterates the doctrinal
guardrails established in Tam.

Shurtleff underscores the point. There, the Court rejected Boston’s
claim that its flag-raising program outside City Hall was government
speech because the city had not historically used the flagpole to convey
messages and had allowed private groups to raise flags without review.
Shurtleff, 596 U.S. at 254-56. So too here: CME content is created and

delivered by private speakers at private locations, California does not

1 Indeed, most CME courses contain disclaimers that the content reflects
only the author’s viewpoints. See, e.g., Camillo Lamanna & Lauren
Byrne, Should Artificial Intelligence Augment Medical Decision Making?
The Case for an Autonomy Algorithm, AMA J. of Ethics
(Sep. 1, 2018), https://edhub.ama-assn.org/ama-journal-of-ethics/module/
2710222.
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pre-screen individual lectures, relies on private accreditors, and only
rarely audits courses after the fact. And when it does audit a course, the
review is high-level—limited to confirming that the course has been
certified or fits within approved subject matter categories. The content is
not reviewed for its specific message or viewpoint. As in Shurtleff, there
1s no evidence that the state “intended to speak for itself” through CME
istruction, nor does it meaningfully shape the messages being conveyed.
Id. at 252.

The panel also conflicts with the Supreme Court’s compelled speech
jurisprudence—particularly NIFLA. In NIFLA, the Court struck down a
California law that required licensed medical clinics to post government-
drafted notices about abortion access. The Court held that even in the
context of professional licensure and regulation, the First Amendment
forbids the State from conscripting private professionals to convey a
government message. 585 U.S. at 766—67. The Court rejected California’s
argument that professional regulation created a license to compel speech,
noting that “[t]he dangers associated with content-based regulations of

speech are also present in the context of professional speech.” Id. at 771.








































































































































































