
United States District Court 
Western District of Texas 
Midland/Odessa Division 

 
State of Texas, and Mayo 
Pharmacy, Inc., a North Dakota 
Corporation,  

Plaintiffs, 
 
v. 

 
Xavier Becerra, in his official capacity 
as Secretary of Health and Human Services; 
United States Department of 
Health and Human Services; 
United States Department of 
Health and Human Services 
Office for Civil Rights, 

Defendants.   

No. 7:23-cv-22-DC 

Plaintiffs’ Notice of Supplemental Authority 

Last week, the Supreme Court issued Fed. Bureau of Inv. v. Fikre, No. 22-1178 (March 19, 

2024), attached to this notice as Exhibit A. The plaintiff in Fikre alleged the federal government 

placed him on the No Fly List in violation of his constitutional rights, including his First 

Amendment rights. Fikre, slip op. 1. The federal government asserted that the plaintiff’s claims 

were moot for similar reasons to those asserted here—namely, that its administrative action 

removing the plaintiff from the No Fly List rendered the lawsuit moot. Id. at 4. The Supreme Court 

disagreed. This Court should as well.  

 The Court explained that mootness is a “formidable burden.” Id. at 6 (internal quotations 

omitted). It emphasized that this high bar “holds for governmental defendants no less than for 
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private ones.” Id. And the Court was particularly skeptical of mootness arguments where the 

government had allegedly infringed upon religious beliefs. Id. at 7.  

 If anything, this is an easier justiciability case than Fikre. In Fikre, the Supreme Court 

rejected the government’s mootness assertion, finding that neither the removal of the plaintiff 

from the No Fly List nor a sworn declaration that the plaintiff would “not be placed on the No Fly 

List in the future based on the currently available information” were sufficient to “prove” that 

there is “no reasonable expectation” that the government would “return to [its] old ways.” Fikre, 

slip op. 4, 6 (internal quotation marks omitted). Here, Defendants’ Revised Guidance does not 

alleviate any of the constitutional injuries or cure the procedural deficiencies. See Dkt. 57. And the 

government has not offered any sworn testimony assuring Plaintiffs that they will never be subject 

to onerous investigations for purported violations of the guidance. 

 Fikre confirms that Defendants’ justiciability arguments lack merit. This Court should 

therefore reject Defendants’ mootness argument and grant Plaintiffs’ Motion for Summary 

Judgment. 

Dated: March 26, 2024 Respectfully submitted. 
  
 Ken Paxton 

Attorney General of Texas 
 
Brent Webster 
First Assistant Attorney General 
 
Ralph Molina 
Deputy Attorney General for Legal Strategy 
 
Ryan D. Walters 
Chief, Special Litigation Division  
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/s/ Amy Snow Hilton  
Amy Snow Hilton 
Special Counsel 
Special Litigation Division 
Texas Bar No. 24097834 
 
William D. Wassdorf 
Assistant Attorney General 
General Litigation Division 
Texas Bar No. 24103022 
 
Office of the Attorney General of Texas 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
(512) 463-2100 
Amy.Hilton@oag.texas.gov 
Will.Wassdorf@oag.texas.gov 
 
COUNSEL FOR THE STATE OF TEXAS 
 
 
/s/ Matthew S. Bowman  
Matthew S. Bowman 
DC Bar No. 993261 
 
Alliance Defending Freedom 
440 First Street NW, Suite 600 
Washington, DC 20001 
(202) 393-8690 
mbowman@adflegal.org 
adill@adflegal.org 
 
COUNSEL FOR MAYO PHARMACY, INC. 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document was served on all counsel of record on March 

26, 2024,  via the court’s electronic filing system. 

  /s/ Amy Snow Hilton  
Amy Snow Hilton 
Special Counsel 
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