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UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF NEW YORK 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

NEUROLOGICAL SURGERY PRACTICE OF LONG 
ISLAND, PLLC, 

Plaintiff, 

vs 

UNITED STATES DEPARTMENT OF HEALTH AND 
HUMAN SERVICES; UNITED STATES 
DEPARTMENT OF THE TREASURY; UNITED 
STATES DEPARTMENT OF LABOR; XAVIER 
BECERRA, in his official capacity as Secretary, United 
States Department of Health and Human Services; JANET 
YELLEN, in her official capacity as Secretary, United 
States Department of the Treasury; and JULIE A. SU, in 
her official capacity as Acting Secretary, United States 
Department of Labor, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 

AMENDED COMPLAINT 

Case No. 23-cv-02977-BMC 

(Judge Cogan) 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -    
 

Plaintiff, Neurological Surgery Practice of Long Island, PLLC, by its attorneys, Harris 

Beach PLLC, for its Amended Complaint against the Defendants, United States Department of 

Health and Human Services; United States Department of the Treasury; United States Department 

of Labor; Xavier Becerra, in his official capacity as Secretary, United States Department of Health 

and Human Services; Janet Yellen, in her official capacity as Secretary, United States Department 

of the Treasury; and Julie A. Su, in her official capacity as Acting Secretary, United States 

Department of Labor (collectively, the Defendants will be referred to as the “Departments”, alleges 

as follows:  
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PRELIMINARY STATEMENT 

1. Plaintiff, Neurological Surgery Practice of Long Island, PLLC (the “Practice”), 

is one of the largest private neurosurgery practices in New York. It regularly provides medically 

necessary services on an out-of-network basis to enrollees of all the major health plans. The 

Practice’s provision of these services since January 2022 has been governed in most cases by the 

No Surprises Act (“NSA”), 42 U.S.C. §§ 300gg-111, et seq. 

2. Under the NSA, out-of-network providers are prohibited from billing patients 

for their services. Rather, health plans have the authority to initial determine whether, and what 

amount, to pay. Because health plans, if they pay at all, have decided to pay at rates far below what 

they historically paid – and far below the providers’ costs for rendering the services – out-of-

network providers have become heavily dependent on the independent dispute resolution (“IDR”) 

process established by the NSA to resolve disputes between plans and out-of-network providers, 

such as the Practice, regarding the appropriate reimbursement amount. 

3. The NSA set forth tight time limits and deadlines for the IDR process to ensure 

that there is a predictable and efficient process designed to enable providers to be timely and 

appropriately reimbursed for the medically necessary, and often lifesaving treatment, they provide 

health plan beneficiaries. One extremely important component of the IDR process is the 

Departments’ selection and certification of third-party IDR entities – essentially dispute resolution 

neutrals – charged with resolving disputes through a “baseball-style” arbitration proceeding in a 

tight timeframe. In the NSA, Congress specifically required that Defendants “shall ensure that a 

sufficient number of [IDR] entities are certified . . . to ensure the timely and efficient provision of 

[IDR] determinations. 42 U.S.C. § 300gg-111(c)(4)(E). 
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4. As alleged in detail below, the Departments have utterly failed to honor this 

statutory mandate regarding the certification of IDR entities. Indeed, the Departments’ have 

admitted – as recently as just last month – that they have only 1/4th of the IDR entities required to 

timely and efficiently process the volume of IDR proceedings. This is despite the NSA having 

been enacted 30 months ago, and in effect for over 18 months. 

5. This is not the only NSA provision that the Departments have violated. As we 

allege in detail below, the Departments have wrongly determined that New York has a “Specified 

State Law” that overrides the NSA for non-emergency services rendered by out-of-network 

providers to enrollees of New York-state-regulated health plans at in-network hospitals and 

ambulatory surgery centers. This determination violates the NSA’s definition of “Specified State 

Law” and has resulted in a category of out-of-network reimbursement disputes that are neither 

eligible for NSA IDR process nor the New York IDR process, creating significant delays in NSA 

IDR proceedings involving New York providers. 

6. These failures by the Departments have been a significant factor in the 

breakdown of the NSA IDR process. Nationally, as of March 2023, more than 91% of the 2022 

IDR claims remained unadjudicated, with  over 95% of open IDR claims more than five months 

old. This is despite the NSA’s statutory mandate that the IDR process take only 30 days to 

complete. 

7. The Practice’s specific experience with the IDR process is similar: Through 

March 15, 2023, the Practice submitted 1,050 claims to NSA IDR. Of these, only 204 have been 

decided, with the remaining 81% undecided. 
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8. These delays, and other processing issues have placed the Practice in serious 

financial jeopardy. The expenses of providers such as the Practice to provide medically necessary, 

lifesaving services to patients do not abate because the providers are waiting to be paid. In fact, if 

anything, because of current inflationary trends, supply chain issues, and staff shortages, these 

costs have soared. Accordingly, providers such as the Practice are heavily dependent on the fair, 

effective, and efficient operation of the No Surprises Act’s IDR process to balance the playing 

field and provide them sufficient reimbursement. Without this, the Practice and other similarly 

situated out-of-network providers have been placed in serious financial jeopardy. 

9. To avoid catastrophic consequences to the American healthcare system, this 

Court must exercise its statutory authority to compel the Departments to honor their specific 

statutory obligations under the No Surprises Act with respect to the establishment and operation 

of a fair, quick, and inexpensive federal IDR process. The Practice also asks this Court to remedy 

the Departments’ deprivation without due process in receiving compensation for the medically 

necessary services they provide without due process. . Without this relief, the Practice, and many 

other similarly situated out-of-network health care providers, will be forced out of business, 

thereby denying healthcare access to millions of Americans. 

PARTIES 

10. Plaintiff, Neurological Surgery Practice of Long Island, PLLC, is a New York 

professional service limited liability medical company with its principal place of business located 

at 100 Merrick Road, Suite 128W, Rockville Centre, New York. 
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11. Neurological Surgery Practice of Long Island, PLLC was formed in August 

2020, and, because of a merger in December 2020, is the corporate successor of Neurological 

Surgery, P.C. 

12. Defendant United States Department of Health and Human Services is one of 

the three federal executive departments that Congress charged with implementing and 

administering the No Surprises Act. 

13. Defendant United States Department of the Treasury is another one of the three 

federal executive departments that Congress charged with implementing and administering the No 

Surprises Act. 

14. Defendant United States Department of Labor is the final one of the three 

federal executive departments that Congress charged with implementing and administering the No 

Surprises Act. 

15. Defendant Xavier Becerra is the presidentially nominated and senatorially 

confirmed Secretary of the United States Department of Health and Human Services. Secretary 

Becerra is sued in his official capacity only. 

16. Defendant Janet A. Yellen is the presidentially nominated and senatorially 

confirmed Secretary of the United States Department of the Treasury. Secretary Yellen is sued in 

her official capacity only. 

17. Defendant Julie A. Su is the duly appointed Acting Secretary of the United 

States Department of Labor. Acting Secretary Su is sued in her official capacity only. 

Case 1:23-cv-02977-BMC   Document 22   Filed 07/31/23   Page 5 of 31 PageID #: 557



 

6 
 

JURISDICTION AND VENUE 

18. The Court has jurisdiction over this action under 28 U.S.C. § 1331 and the 

Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701–06. The Practice is entitled to the 

requested declaratory and injunctive relief under the APA and the Declaratory Judgment Act, 28 

U.S.C. §§ 2201–02. 

19. Venue is proper in this judicial district under 28 U.S.C. § 1391(e) because this 

is an action against officers and agencies of the United States, the plaintiff resides in this district, 

and no real property is involved in this action. 

FACTS COMMON TO ALL CAUSES OF ACTION 

NSPC 

20. Neurological Surgery Practice of Long Island, PLLC (the “Practice”), is one of 

the largest private neurosurgery practices on Long Island and in the New York metropolitan area. 

Its award-winning specialists are among the best neurosurgeons in New York City and on Long 

Island and serve as chiefs of neurosurgery in the most prestigious hospitals on Long Island. 

21. Historically, the Practice, like many other independent medical specialty 

groups, has chosen in most cases not to join health plan networks, because its small size makes it 

impossible to negotiate acceptable rates. Accordingly, neither the Practice nor its neurosurgeons 

are health plan participating providers in most cases. Notwithstanding this, the Practice regularly 

provides medically necessary, covered services on an “out of network” and often emergency basis 

to beneficiaries of all health plans. 
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NSA Overview 

22. In December 2020, the United States Congress enacted the NSA, which was 

signed into law as part of the Consolidated Appropriations Act of 2021 (Public Law 116-260; 

Division BB § 109) on December 27, 2020. It took effect on January 1, 2022. 

23. NSA § 103 amends 42 U.S.C. §§ 300gg et seq. to establish an IDR process for 

non-emergency services performed by non-participating physicians at in-network hospitals, 

hospital outpatient departments, critical access hospitals, and ambulatory surgical centers and out-

of-network emergency services in the emergency department of a hospital or independent 

freestanding emergency department. 

24. The NSA provides that the federal IDR process will apply and may be used by 

physicians and health plans to determine the out-of-network rate for emergency services in the 

emergency department of a hospital or independent freestanding emergency department and non-

emergency items and services furnished by non-participating providers during a visit to a 

participating health care facility when a “specified state law” does not apply (42 U.S.C. § 300gg-

111).  

NSA Balance Billing Ban 

25. Since the NSA became effective on January 1, 2022, the Practice’s 

reimbursement for many of these services has been governed by the provisions of the Act.  

26. The NSA prohibits out-of-network providers, such as the Practice, from balance 

billing or otherwise pursuing payments from health plan members. See 42 U.S.C. §§ 300gg-131(a) 
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(emergency services), 300gg-132 (non-emergency services performed by nonparticipating 

providers at participating facilities).  

27. Given this balance billing ban imposed on out-of-network providers, the Act 

requires health plans, within 30 calendar days after the out-of-network provider transmits its bill 

to the health plan, to either make an initial payment to the provider or issue a notice of denial of 

payment. See id. §§ 300gg-111(a)(1)(C)(iv) (emergency services), 300gg-111(b)(1)(C) (non-

emergency services). 

28. Since the NSA became effective in January 2022, the health plans have 

completely failed to comply with this 30-day period. When the plans do make initial payments – 

oftentimes beyond the statutory period – to the Practice as required by 42 U.S.C. §§ 300gg-

111(a)(1)(C)(iv) and 300gg-111(b)(1)(C), those initial payments are abysmally low, far below the 

out-of-network reimbursement payments that the Practice received in the months before the No 

Surprises Act became effective for the same services at the same location.  

29. There is no incentive for the health plans to provide anything but a de minimis 

initial payment, because, given the current delays in the IDR process (as we detail below), it will 

be many months, if not years, before there is any realistic chance for them to be held to account 

for their initial low payment. It is no doubt in their view that it far better to retain the appropriate 

reimbursement funds in their coffers – and thereby pressure the Practice and other similarly 

situated providers to accept low in-network rates – than to pay an appropriate amount in the first 

instance to providers such as the Practice.  

30. Of course, the obligations of the Practice to render medically necessary care 

and to incur and pay for the ever-increasing costs of providing that care continue unabated during 
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this process; the only thing that has changed is that the Practice is not receiving anything more 

than far-below cost, minimal reimbursement for providing that care. 

NSA Open Negotiations Period 

31. One of the biggest problems facing the Practice and other similarly situated 

providers is the long delays and uncertainty in the IDR process. Congress established an open 

negotiation period between health plans and providers coupled with a balanced IDR process 

employing tight time limits and deadlines to ensure that there is a predictable and efficient process 

designed to enable providers to be reasonably and appropriately reimbursed. However, this is not 

what has occurred. 

32. For example, it has been the Practice’s consistent experience during the 18 months 

that the No Surprises Act has been in effect that health plans have steadfastly refused to engage in 

meaningful open negotiations with it regarding reimbursement rates, as required by the Act. 42 U.S.C. 

§ 300gg-111(c)(1)(A). Accordingly, every reimbursement claim submitted to the health plans has 

been forced into the IDR process.  

General IDR Process Problems 

33. There has been a complete failure by the Departments to follow and observe the 

tight time limits established in the NSA for the IDR process. The NSA specifically states: 

Not later than 30 days after the date of selection of the certified IDR entity 
with respect to a determination for a qualified IDR item or service, the 
certified IDR entity shall— 

(i) Take into accout the considerations specified in subparagraph (C), 
select one of the offers submitted under subparagraph (B) to be the amount 
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of payment for such item or service determined under this subsection for 
purposes of subsection (a)(1) or (b)(1), as applicable; and 

(ii) notify the provider or facility and the group health plan or health 
insurance issuer offering group or individual health insurance coverage 
party to such determination of the offer selected under clause (i). 

42 U.S.C. § 300gg-111(c)(5)(A). 

34. Since the IDR process became mandatory in January 2022, this statutory time 

limit has been routinely ignored. Indeed, it took months after the IDR process became mandatory in 

January 2022 for the Departments to set up and open the portal that enabled the Practice to initiate 

the process and submit the required documents.  

35. Even after the portal opened, there were months on end when the entire process 

ground to a halt because of successful challenges that were made to the IDR determination 

methodology established by the Department’s regulations.2 These decisions are Texas Medical 

Association. v. United States Department of Health and Human Services, Case No. 6:21-cv-425 

(E.D. Tex. Feb. 23, 2022) (TMA I); LifeNet, Inc. v. United States Department of Health and Human 

Services, Case No. 6:22-cv-162 (E.D. Tex. Jul. 26, 2022) (LifeNet I), and Texas Medical Association 

v. United States Department of Health and Human Services, Case No. 6:22-cv-372 (E.D. Tex. Feb. 

6, 2023) (TMA II).  

Departments Failure To Certify Sufficient Number Of IDR Entities 

36. These delays, unfortunately, were only the tip of the iceberg. Even when the IDR 

process was up and running globally, the overloading of the IDR system – due in significant part to 

the Department’s failure to have sufficient IDR entities on board to meet the demand – has meant 

that the time from submission of all documentation to decision has not even remotely met the 

statutorily required 30-day deadline.  
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37. No doubt concerned about the potential for these delays and its negative 

consequences to out-of-network providers, Congress expressly and specifically commanded that 

the Departments “shall ensure that a sufficient number of [IDR] entities are certified . . . to ensure 

the timely and efficient provision of [IDR] determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

38. The entire statutory provision states: 

Sufficient number of entities. The process described in subparagraph (A) 1 
shall ensure that a sufficient number of entities are certified under this 
paragraph to ensure the timely and efficient provision of determinations 
described in paragraph (5).2 

Id. 

39. The Departments have failed to honor this clear statutory mandate. Indeed, the 

Departments have admitted – in this lawsuit –that they have certified only 26% of the IDR entities 

they needed based on estimated volume, and actual volume is 15.2 times what they anticipated. 

Thus, the Departments’ original estimate was that it needed one certified IDR entity for every 440 

IDR proceedings, but currently, it has only certified enough IDR entities to have one certified IDR 

entity for every 25,756 proceedings. 

40. A true and correct copy of the Departments’ Memorandum of Law in Opposition 

to Plaintiff’s Motion for a Preliminary Injunction and in Support of Defendants’ Motion to Dismiss 

 
1 Subparagraph (A) provides that : “(A) In general. The Secretary, in consultation with the Secretary of Labor and 
Secretary of the Treasury, shall establish a process to certify (including to recertify) entities under this paragraph. Such 
process shall ensure that an entity so certified—(i) has (directly or through contracts or other arrangements) sufficient 
medical, legal, and other expertise and sufficient staffing to make determinations described in paragraph (5) on a 
timely basis; (ii) is not— (I) a group health plan or health insurance issuer offering group or individual health insurance 
coverage, provider, or facility; (II) an affiliate or a subsidiary of such a group health plan or health insurance issuer, 
provider, or facility; or (III) an affiliate or subsidiary of a professional or trade association of such group health plans 
or health insurance issuers or of providers or facilities; (iii) carries out the responsibilities of such an entity in 
accordance with this subsection; (iv) meets appropriate indicators of fiscal integrity; (v) maintains the confidentiality 
(in accordance with regulations promulgated by the Secretary) of individually identifiable health information obtained 
in the course of conducting such determinations; (vi) does not under the IDR process carry out any determination with 
respect to which the entity would not pursuant to subclause (I), (II), or (III) of subparagraph (F)(i) be eligible for 
selection; and (vii) meets such other requirements as determined appropriate by the Secretary.” 42 U.S.C. § 300gg-
111(c)(4)(A). 
2 Paragraph (5) sets forth the IDR procedure that the entities must follows. See 42 U.S.C. § 300gg-111(c)(5).  
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[Dkt 15-1] is annexed hereto as Exhibit A and incorporated herein by reference. The Departments’ 

admissions are set forth at pages 7 and 8 of the Memorandum. 

41. The NSA became law in December 2020 and became effective in January 2022. 

Despite the time that has elapsed – 30 months from enactment and 18 months from effective date 

– the Departments have not resolved these issues and have therefore breached this clear and 

expressional Congressional mandate. 

42. This failure to have sufficient IDR entities in place has been a major contributing 

factor to the incredible delays that the IDR process has experienced. In March 2023, for example, 

the Emergency Department Practice Management Association surveyed more than 220,000 IDR 

reimbursement claims during the first year that the No Surprises Act became effective. 

43. A true and correct copy of the EDPMA survey is annexed hereto as Exhibit B and 

incorporated herein by reference. 

44. As of March 2023, of the 220,000+ IDR claims surveyed, more than 91% remained 

unadjudicated. 95.6% of open IDR claims surveyed were more than five months old. (Exhibit A.) 

45. The experience of the Practice, unfortunately, is very similar to what reported in 

the EDPMA survey. For example, from January 1, 2022, when the No Surprises Act became 

effective, through March 15, 2023, the Practice submitted 1,050 claims to No Surprises Act IDR. 

Of those submitted IDR claims, only 204 have been decided, with the remainder – 81% -- 

remaining undecided. 

Departments’ Violation of NSA Specified State Law Provisions 

46. The NSA’s IDR process does not apply when a state has a specified state law that 

meets certain criteria regarding the provision of an alternative IDR process. 42 U.S.C. §§ 300gg-

111(a)(3)(H)(i), 300gg-111(a)(3)(I).  
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47. The NSA defines a “specified State law” as: 

The term “specified State law” means, with respect to a State, an item or 
service furnished by a nonparticipating provider or nonparticipating 
emergency facility during a year and a group health plan or group or 
individual health insurance coverage offered by a health insurance issuer, a 
State law that provides for a method for determining the total amount 
payable under such a plan, coverage, or issuer, respectively (to the extent 
such State law applies to such plan, coverage, or issuer, subject to section 
514 of the Employee Retirement Income Security Act of 1974 [29 USCS § 
1144]) in the case of a participant, beneficiary, or enrollee covered under 
such plan or coverage and receiving such item or service from such a 
nonparticipating provider or nonparticipating emergency facility 

42 U.S.C. § 300gg-111(a)(3)(I). 

48. Since 2015, New York has had in effect its Surprise Bill and Emergency Medical 

Services Law, which is codified at article 6 of the New York Financial Services Law. It applies 

primarily to fully insured health plans in New York where the care underlying the dispute is rendered 

under circumstances that would meet the definition of a surprise bill or emergency medical services. 

See N.Y. Financial Services Law §§ 601-08. Disputes involving surprise bills and emergency 

medical services are submitted to a New York IDR process overseen by the New York Department 

of Financial Services. 

49. Elective non-emergency procedures, performed in a hospital or ambulatory 

surgery center, by an out-of-network provider, on a fully insured health plan beneficiary, who was 

aware before he or she came to the in-network hospital or ambulatory surgery center that the 

provider was out-of-network, but chose to proceed anyway, do not fall within the definition of a 

surprise bill or emergency medical services under article 6 of the Financial Services Law. 

50. Indeed, Section 603(h) of Financial Services Law states that a “’Surprise bill’ 

means a bill for health care services, other than emergency services, with respect to”: 
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an insured for services rendered by a non-participating provider at a 
participating hospital or ambulatory surgical center, where a participating 
provider is unavailable or a non-participating provider renders services 
without the insured’s knowledge, or unforeseen medical services arise at the 
time the health care services are rendered; provided, however, that a 
surprise bill shall not mean a bill received for health care services when a 
participating provider is available and the insured has elected to obtain 
services from a non-participating provider, 

N.Y. Financial Services Law § 603(h)(1); see also New York State Department of Financial 

Services, Circular Letter No. 10 (2021) (issued Dec. 17, 2021) (annexed hereto as Exhibit C). 

51. Applying this provision, the New York State Department of Financial Services 

has expressly stated in its Surprise Bill Guidelines that, for non-emergency services provided by 

out-of-network providers in an in-network hospital or ambulatory surgery center, “[i]t will not be 

a surprise bill if the out-of-network service was preauthorized in advance and the patient received 

notice that the service was out-of-network and other disclosures required by the Insurance Law. . 

. .” 

52. A true and correct copy of the New York State Department of Financial 

Services current Surprise Bill Guidelines are annexed hereto as Exhibit C and incorporated herein 

by reference. 

53. Based on the foregoing, there is no specified state law that applies in New York 

for elective non-emergency procedures, performed in a hospital or ambulatory surgery center, by 

an out-of-network provider, on a fully insured health plan beneficiary, who was aware before he 

or she came to the in-network hospital or ambulatory surgery center that the provider was out-of-

network, but chose to proceed anyway. 
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54. Accordingly, under the No Surprises Act, those disputes are therefore subject 

to federal IDR because there is not a specified state law that applies. 42 U.S.C. §§ 300gg-

111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

55. However, the Departments have specifically found – and publicly stated on 

their website – that the New York Surprise Bill Law is specified state law for all “non-emergency 

services provided by an out-of-network provider  at an in-network facility or surgical center.” 

56. A true and correct copy of the Department’s finding is annexed as Exhibit E 

and incorporated herein by reference. 

57. This finding is incorrect and in violation of the NSA’s definition of specified 

state law. As alleged above, a state law is a specified state law for purposes of the NSA only if it 

“provides for a method for determining the total amount payable . . . in the case of a participant, 

beneficiary, or enrollee covered . . . and receiving such item or service from such a nonparticipating 

provider. . .” 42 U.S.C. § 300gg-111(a)(3)(I). 

58.  As also alleged above, the New York Surprise Bill Law does not cover, and 

therefore does not provide for a method determining the total amount payable, for elective non-

emergency procedures, performed in a hospital or ambulatory surgery center, by an out-of-network 

provider, on a fully insured health plan beneficiary, who was aware before he or she came to the 

in-network hospital or ambulatory surgery center that the provider was out-of-network, but chose 

to proceed anyway.  

59. Thus, contrary to the Department’s finding annexed as Exhibit E, these types of 

elective non-emergency procedures are not covered by a specified state law, as that term is defined 
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in the NSA. Accordingly, disputes involving these services are subject to NSA IDR. 42 U.S.C. §§ 

300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I) 

60. The Department’s incorrect finding has caused significant issues for the 

Practice and other similarly situated out-of-network providers in New York. IDR entities and 

health plans have relied upon this incorrect finding to find disputes involving these elective non-

emergency procedures to be ineligible for NSA IDR because, based on the Departments’ erroneous 

finding, they conclude a specified state law applies. 

61. However, when disputes involving these elective non-emergency procedures 

are referred to New York IDR under the Surprise Bill Law – the specified state law that the 

Defendants refer to – the New York IDR entities and the New York Department of Financial 

Services find those disputes ineligible for New York IDR because these disputes, as alleged above, 

do not meet the definition of a surprise bill under New York law. 

62. Thus, the Departments’ erroneous interpretation has placed the Practice and 

other similarly situated out-of-network providers in an endless loop of failed IDR attempts and a 

classic Catch-22. This has increased the IDR process delays, and denied them proper – and in some 

cases, any – reimbursement for medically necessary elective non-emergency procedures that they 

performed.  

Refusal to Honor Additional Payment Obligations 

63. Additionally, even in cases where the IDR process has come to decision – long 

after the required 30-day time limit – the Practice and other similarly situated out-of-network 

providers still have not received their reimbursement.  
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64. For example, under the NSA, when the IDR entity has decided the IDR dispute 

by selecting the Practice’s offer, the plans have 30 days from the date on which the IDR entity 

makes its determination to pay the additional reimbursement due the Practice. Specifically, 42 

U.S.C. § 300gg-111(c)(6) provides: 

The total plan or coverage payment required pursuant to subsection (a)(1) or 
(b)(1), with respect to a qualified IDR item or service for which a 
determination is made under paragraph (5)(A) or with respect to an item or 
service for which a payment amount is determined under open negotiations 
under paragraph (1), shall be made directly to the nonparticipating provider 
or facility not later than 30 days after the date on which such determination 
is made. 

42 U.S.C. § 300gg-111(c)(6).  

65. There have been numerous claims involving medical services provided by the 

Practice to enrollees of the plans for which (a) an IDR proceeding was commenced; (b) the duly 

appointed IDR entity, after reviewing the parties’ offers and submissions, selected the Practice’s 

offers, resulting in an additional reimbursement due from the plans to the Practice; (c) more than 30 

days have elapsed since the IDR entity made these determinations; yet (d) the plans have breached 

their statutory obligation under 42 U.S.C. § 300gg-111(c)(6) to pay these additional reimbursement 

amounts.  

66. Making matters worse, the plans have persisted in failing to pay these additional, 

statutorily ordered reimbursement amounts notwithstanding numerous attempts by the Practice to 

have the plans honor their obligations. (And, in many cases, they have attempted to satisfy their 

obligations by sending the additional reimbursement to the patient/beneficiaries.)  

67. These failures have been brought to the attention of the Departments, but nothing 

has been done to redress these statutory violations. 
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Irreparable Harm Suffered by the Practice and the Public At Large 

68. By reason of all the foregoing, the Practice, and other similarly situated out-of-

network providers, have been grievously and irreparably harmed. 

69. As alleged above, under the NSA, out-of-network providers are forbidden from 

balance billing patients after providing those patients with medically necessary health care 

services. Relatedly, the NSA allows health plans to unilaterally determine the amount of 

reimbursement they pay in the first instance to those providers for the medically necessary health 

care services that the providers render to the plans’ members. Abusing this unilateral power, many 

health plans are initially reimbursing the Practice, and other similarly situated out-of-network 

providers, at minimal rates far below what these providers received before the effective date of the 

NSA. These reimbursement rates are also significantly below the providers’ costs of delivering the 

medically services, as well as far below the  usual, customary, and reasonable rates for the services 

established by the industry standard benchmarking services. 

70. Given these circumstances, the Practice, and other similarly situated out-of-

network providers, are heavily dependent upon the effectiveness, timeliness, and efficiency of the 

federal IDR process established by the NSA to “level the playing field” with the plans and ensure 

that the providers receive if not reasonable compensation for their services, at least compensation 

for their services that covers the costs for providing those services. 

71. Unfortunately, as outlined above, the Departments have failed to honor their 

statutory obligations under the NSA and have thereby destroyed the timeliness, effectiveness, and 

efficiency of the federal IDR process. Consequently, the Practice, and other similarly situated out-

of-network providers, have been forced to wait now for more than a year to receive anything but 
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minimal, far-below-cost reimbursement for the medically necessary services that they provided. 

The inefficiencies of the federal IDR process – created by the Departments’ inactions and actions 

outlined above – have also greatly increased the providers’ revenue cycle costs, at a time when 

reimbursements have been drastically cut. 

72. As a result of the foregoing, the Practice, and other similarly situated out-of-

network providers, have suffered significant and irreparable injury. They have been forced to 

confront a situation where, result from the Departments’ actions, their reimbursements have been 

drastically reduced and delayed, while their costs for providing their medically necessary services 

have significantly risen. 

73. No business – much less an independent medical practice in one of the most 

expensive regions of the country – can long sustain such financial difficulties. The Practice, and 

other similarly situated out-of-network providers, accordingly, have been forced to curtail and, in 

many cases, eliminate services and hold off hiring additional or replacement clinicians and support 

personnel.  

74. Some out-of-network providers have already gone out of business. If the current 

situation regarding the timeliness, effectiveness, and efficiency of the federal IDR process is 

allowed to continue, many more providers will have their businesses and livelihoods destroyed 

due to the Departments’ actions and inactions, as outlined above. 

75. In addition to damaging the providers, this will have the far greater impact of 

reducing the availability of high-quality and timely medically necessary health care services for 

the public. 
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76. There is no adequate remedy at law for these irreparable injuries. 

FIRST CAUSE OF ACTION 

77. Plaintiff repeats and re-alleges the allegations set forth above as if more fully 

set forth herein. 

78. When implementing and administering the No Surprises Act, and particularly 

the federal IDR process established by the Act, the Departments are subject to the express 

provisions of the Act as well as the requirements of the Administrative Procedure Act (“APA”), 5 

U.S.C. §§ 1 et seq. 

79. Pursuant to the provisions of the No Surprises Act and the requirements of the 

APA, the Departments are prohibited from: 

a. Unlawfully withholding or unreasonably delaying agency action, 5 
U.S.C. § 706(1). 

b. Acting arbitrarily, capriciously, in abuse of discretion, or otherwise not 
in accordance with law, id. § 706(2)(A). 

c. Acting contrary to constitutional right, power, privilege, or immunity, 
id. § 706(2)(B). 

d. Acting in excess of statutory jurisdiction, or limitations, id. § 
706(2)(C). 

e. Acting without observance of procedure required by law, id. § 
706(2)(D). 

80. By reason of all the foregoing, and as specifically alleged in detail above, the 

Departments have violated these obligations under the NSA and the APA by undertaking a series 

of inappropriate and illegal actions and inactions including, but not limited to, the following: 
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a. Failing to obey the Congressional mandate that the Departments “shall 
ensure that a sufficient number of [IDR] entities are certified . . . to 
ensure the timely and efficient provision of [IDR] determinations.”  42 
U.S.C. § 300gg-111(c)(4)(E). 

b. Wrongfully determining that the New York Surprise Bill Law is 
specified state law under the NSA for all “non-emergency services 
provided by an out-of-network provider  at an in-network facility or 
surgical center,” in direct violation of the NSA, . 42 U.S.C. §§ 300gg-
111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

81. By reason of all the foregoing, the Practice is entitled to a judgment under the 

Declaratory Judgment Act, 38 U.S.C. §§ 2201-02, declaring that the Departments have violated 

these obligations under the No Surprises Act and the APA by undertaking a series of inappropriate 

and illegal actions and inactions including, but not limited to, the following: 

a. Failing to obey the Congressional mandate that the Departments “shall 
ensure that a sufficient number of [IDR] entities are certified . . . to 
ensure the timely and efficient provision of [IDR] determinations.”  42 
U.S.C. § 300gg-111(c)(4)(E). 

b. Wrongfully determining that the New York Surprise Bill Law is 
specified state law under the NSA for all “non-emergency services 
provided by an out-of-network provider  at an in-network facility or 
surgical center,” in direct violation of the NSA, . 42 U.S.C. §§ 300gg-
111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

82. By reason of the all the foregoing, the Practice is entitled to an order under 5 

U.S.C. § 706 directing that the Departments: 

a. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

b. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 
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c. Direct the Departments to immediately issue a determination (and 
publish same on their websites) that there is no specified state law under  
42 U.S.C. §§ 300gg-111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  
applies in New York for elective non-emergency procedures, performed 
in a hospital or ambulatory surgery center, by an out-of-network 
provider, on a fully insured health plan beneficiary, who was aware 
before he or she came to the in-network hospital or ambulatory surgery 
center that the provider was out-of-network, but chose to proceed 
anyway. 

83.  By reason of all the foregoing, awarding such other and further relief under the 

No Surprises Act and the APA that the Court deems just, proper, and equitable. 

SECOND CAUSE OF ACTION 

84. Plaintiff repeats and re-alleges the allegations set forth above as if more fully 

set forth herein. 

85. By reason of all the foregoing, and as specifically alleged in detail above, the 

Departments have violated their obligations under the NSA and the APA by undertaking a series 

of inappropriate and illegal actions and inactions including, but not limited to, the following: 

a. Failing to obey the Congressional mandate that the Departments “shall 
ensure that a sufficient number of [IDR] entities are certified . . . to 
ensure the timely and efficient provision of [IDR] determinations.”  42 
U.S.C. § 300gg-111(c)(4)(E). 

b. Wrongfully determining that the New York Surprise Bill Law is 
specified state law under the NSA for all “non-emergency services 
provided by an out-of-network provider  at an in-network facility or 
surgical center,” in direct violation of the NSA, . 42 U.S.C. §§ 300gg-
111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

86. These actions, as alleged above, have significantly, grievously, and irreparably 

harmed the Practice. 

87. The Practice has no adequate remedy at law. 
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88. The Departments have no defense or explanation for their illegal, unauthorized, 

and ultra vires actions and inactions outlined above. 

89. By reason of the foregoing, the Practice is entitled to a writ of prohibition or 

mandamus, as appropriate, under the All-Writs Act, 28 U.S.C. § 1651(a), directing that the 

Departments: 

a. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

b. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

c. Direct the Departments to immediately issue a determination (and 
publish same on their websites) that there is no specified state law under  
42 U.S.C. §§ 300gg-111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  
applies in New York for elective non-emergency procedures, performed 
in a hospital or ambulatory surgery center, by an out-of-network 
provider, on a fully insured health plan beneficiary, who was aware 
before he or she came to the in-network hospital or ambulatory surgery 
center that the provider was out-of-network, but chose to proceed 
anyway. 

90. By reason of all the foregoing, awarding such other and further relief that the 

Court deems just, proper, and equitable. 

THIRD CAUSE OF ACTION 

91. Plaintiff repeats and re-alleges the allegations set forth above as if more fully 

set forth herein. 
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92. Since the NSA became effective on January 1, 2022, the Practice has provided 

medically necessary services to thousands of patients. 

93. The Practice provided many of these medically necessary services to patients 

under circumstances that rendered those services subject to the provisions of the NSA. 

94. Indeed, it is well recognized under New York law that, even in the absence of 

an express contractual agreement, a physician is entitled to be reimbursed when the services have 

been rendered at the request of the patient. See  McGuire v Hughes, 207 N.Y. 516, 521-22, 101 

N.E. 460 (1913); Crouse Irving Hosp. v City of Syracuse, 283 App. Div. 394, 128 NYS2d 433 (4th 

Dept 1954), aff’d, 308 N.Y. 844, 126 N.E.2d 179 (1955); UnitedHealthcare Servs., Inc. v. 

Asprinio, 49 Misc. 2d 985, 993, 16 N.Y.S.3d 139 (Sup. Ct. Westchester County 2015); Mercy 

Flight Cent., Inc. v Kondolf, 41 Misc. 3d 483, 973 N.Y.S.2d 521 (Canandaigua City Ct 2013). 

95. The legal principle in New York that a physician is entitled to be reimbursed 

for  medically necessary services rendered at the request of the patient is so fundamental and 

longstanding under New York law to amount to more than just a unilateral expectation, but from 

a legitimate claim of entitlement under New York law. 

96. For these reasons, the Practice has a cognizable property interest in being 

reimbursed for medically necessary services rendered at the request of the patient.  

97. This cognizable property interested is protected against federal government 

interference, without due process of law, pursuant to the Fifth Amendment of the United States 

Constitution.  
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98. Through the Departments’ actions, the Practice has been deprived of this 

federally cognizable property right to be reimbursed for medically necessary services rendered at 

the request of a patient, without due process of law.  

99. Specifically, as alleged above, for services governed its provisions, the NSA 

prohibits out-of-network providers, such as the Practice, from balance billing or otherwise 

pursuing payments from health plan members. See 42 U.S.C. §§ 300gg-131(a), 300gg-132.  

100. Given this balance billing ban, the NSA requires health plans, within 30 days 

to either make an initial payment to the provider or issue a notice of denial of payment. See id. §§ 

300gg-111(a)(1)(C)(iv), 300gg-111(b)(1)(C). 

101. Since the NSA became effective in January 2022, in many circumstances, the 

health plans have simply denied payment to the Practice.  

102. Accordingly, the only way that the Practice can receive payments the medically 

necessary services it provided to patients is through the IDR process established by the NSA. No 

doubt recognizing this, Congress established tight time limits and deadlines for the IDR process. 

103. However, as alleged above, the Departments have taken a series of actions and 

inactions that has rendered the IDR process untimely, ineffective, and inefficient, including but 

not limited to:  

a. Failing to compel health plans subject to the NSA to either make an 
initial payment to the provider or issue of notice of denial of payment 
within 30 calendar days after the out-of-network provider transmits its 
bill to the health plan. See 42 U.S.C. §§ 300gg-111(a)(1)(C)(iv) 
(emergency services), 300gg-111(b)(1)(C) (non-emergency services). 
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b. Failing to adopt procedures to monitor health plans’ compliance with 
their obligations under the NSA to either make an initial payment to the 
provider or issue of notice of denial of payment within 30 calendar days 
after the out-of-network provider transmits its bill to the health plan. See 
id. 

c. Failing to follow and observe the tight time limits established by the No 
Surprises Act for the IDR process. See 42 U.S.C. § 300gg-111(c)(5)(A). 

c. Failing to obey the Congressional mandate that the Departments “shall 
ensure that a sufficient number of [IDR] entities are certified . . . to 
ensure the timely and efficient provision of [IDR] determinations.”  42 
U.S.C. § 300gg-111(c)(4)(E). 

d. Wrongfully determining that the New York Surprise Bill Law is 
specified state law under the NSA for all “non-emergency services 
provided by an out-of-network provider  at an in-network facility or 
surgical center,” in direct violation of the NSA, . 42 U.S.C. §§ 300gg-
111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

d. Failing to require health plans to pay additional reimbursement due 
providers, as determined through the IDR process, within 30 days, as 
required by the NSA. See 42 U.S.C. § 300gg-111(c)(6). 

e. Failing to adopt procedures to monitor health plans’ compliance with 
their obligations to require health plans to pay additional reimbursement 
due providers, as determined through the IDR process, within 30 days, 
as required by the NSA. See id.  

104. As a result of all the foregoing, the Departments’ actions and inactions have 

deprived the Practice, and other similarly situated out-of-network providers, of their property 

without due process of law. 

105. The Practice has no adequate remedy at law. 

106. By reason of all the foregoing, the Practice is entitled to a judgment under the 

Declaratory Judgment Act, 38 U.S.C. §§ 2201-02, declaring that the Departments have deprived 

the Practice, and other similarly situated out-of-network providers, of their property without due 

process of law  in violation of the Fifth Amendment of the United States Constitution. 
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107. By reason of all the foregoing, the Practice is entitled to a permanent injunction 

directing that the Departments: 

a. Compel health plans subject to the NSA to either make an initial 
payment to the provider or issue of notice of denial of payment within 
30 calendar days after the out-of-network provider transmits its bill to 
the health plan. See 42 U.S.C. §§ 300gg-111(a)(1)(C)(iv) (emergency 
services), 300gg-111(b)(1)(C) (non-emergency services). 

b. Adopt procedures to monitor health plans’ compliance with their 
obligations under the NSA to either make an initial payment to the 
provider or issue of notice of denial of payment within 30 calendar days 
after the out-of-network provider transmits its bill to the health plan. See 
id. 

c. Follow and observe the tight time limits established by the NSA for the 
IDR process. See 42 U.S.C. § 300gg-111(c)(5)(A). 

d. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

e. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

f. Direct the Departments to immediately issue a determination (and 
publish same on their websites) that there is no specified state law under  
42 U.S.C. §§ 300gg-111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  
applies in New York for elective non-emergency procedures, performed 
in a hospital or ambulatory surgery center, by an out-of-network 
provider, on a fully insured health plan beneficiary, who was aware 
before he or she came to the in-network hospital or ambulatory surgery 
center that the provider was out-of-network, but chose to proceed 
anyway. 

d. Require health plans to pay additional reimbursement due providers, as 
determined through the IDR process, within 30 days, as required by the 
NSA. See 42 U.S.C. § 300gg-111(c)(6). 

e. Adopt procedures to monitor health plans’ compliance with their 
obligations to require health plans to pay additional reimbursement due 
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providers, as determined through the IDR process, within 30 days, as 
required by the NSA. See id.  

108. By reason of all the foregoing, awarding such other and further relief that the 

Court deems just, proper, and equitable. 

WHEREFORE, for all the reasons set forth above, the Plaintiff demands judgment against 

the Defendants, as follows: 

1. Declaring, pursuant to the Declaratory Judgment Act, 38 U.S.C. §§ 2201-02, 

that the Departments have violated their obligations under the No Surprises Act and the APA by 

undertaking a series of inappropriate and illegal actions and inactions including, but not limited to, 

the following: 

a. Failing to obey the Congressional mandate that the Departments “shall 
ensure that a sufficient number of [IDR] entities are certified . . . to 
ensure the timely and efficient provision of [IDR] determinations.”  42 
U.S.C. § 300gg-111(c)(4)(E). 

b. Wrongfully determining that the New York Surprise Bill Law is 
specified state law under the NSA for all “non-emergency services 
provided by an out-of-network provider  at an in-network facility or 
surgical center,” in direct violation of the NSA, . 42 U.S.C. §§ 300gg-
111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

2. An order under 5 U.S.C. § 706 directing that the Departments: 

a. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

b. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 
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c. Immediately issue a determination (and publish same on their websites) 
that there is no specified state law under  42 U.S.C. §§ 300gg-
111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  applies in New York for 
elective non-emergency procedures, performed in a hospital or 
ambulatory surgery center, by an out-of-network provider, on a fully 
insured health plan beneficiary, who was aware before he or she came 
to the in-network hospital or ambulatory surgery center that the provider 
was out-of-network, but chose to proceed anyway. 

3. A writ of prohibition or mandamus, as appropriate, under the All-Writs Act, 28 

U.S.C. § 1651(a), directing that the Departments: 

a. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

b. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

c. Immediately issue a determination (and publish same on their websites) 
that there is no specified state law under  42 U.S.C. §§ 300gg-
111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  applies in New York for 
elective non-emergency procedures, performed in a hospital or 
ambulatory surgery center, by an out-of-network provider, on a fully 
insured health plan beneficiary, who was aware before he or she came 
to the in-network hospital or ambulatory surgery center that the provider 
was out-of-network, but chose to proceed anyway. 

4. Declaring, pursuant to the Declaratory Judgment Act, 38 U.S.C. §§ 2201-02, 

that the Departments have deprived the Practice, and other similarly situated out-of-network 

providers, of their property without due process of law  in violation of the Fifth Amendment of the 

United States Constitution. 

5. A permanent injunction directing that the Departments: 
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f. Compel health plans subject to the NSA to either make an initial 
payment to the provider or issue of notice of denial of payment within 
30 calendar days after the out-of-network provider transmits its bill to 
the health plan. See 42 U.S.C. §§ 300gg-111(a)(1)(C)(iv) (emergency 
services), 300gg-111(b)(1)(C) (non-emergency services). 

g. Adopt procedures to monitor health plans’ compliance with their 
obligations under the NSA to either make an initial payment to the 
provider or issue of notice of denial of payment within 30 calendar days 
after the out-of-network provider transmits its bill to the health plan. See 
id. 

h. Follow and observe the tight time limits established by the NSA for the 
IDR process. See 42 U.S.C. § 300gg-111(c)(5)(A). 

g. Take all steps necessary to obey the Congressional mandate that the 
Departments “shall ensure that a sufficient number of [IDR] entities are 
certified . . . to ensure the timely and efficient provision of [IDR] 
determinations.”  42 U.S.C. § 300gg-111(c)(4)(E). 

h. Withdraw the Departments’ erroneous determination that the New York 
Surprise Bill Law is specified state law under the NSA for all “non-
emergency services provided by an out-of-network provider  at an in-
network facility or surgical center,” which is in direct violation of the 
NSA, . 42 U.S.C. §§ 300gg-111(a)(3)(H)(i), 300gg-111(a)(3)(I). 

i. Direct the Departments to immediately issue a determination (and 
publish same on their websites) that there is no specified state law under  
42 U.S.C. §§ 300gg-111(a)(3)(H)(i) and 300gg-111(a)(3)(I).that  
applies in New York for elective non-emergency procedures, performed 
in a hospital or ambulatory surgery center, by an out-of-network 
provider, on a fully insured health plan beneficiary, who was aware 
before he or she came to the in-network hospital or ambulatory surgery 
center that the provider was out-of-network, but chose to proceed 
anyway. 

i. Require health plans to pay additional reimbursement due providers, as 
determined through the IDR process, within 30 days, as required by the 
NSA. See 42 U.S.C. § 300gg-111(c)(6). 

j. Adopt procedures to monitor health plans’ compliance with their 
obligations to require health plans to pay additional reimbursement due 
providers, as determined through the IDR process, within 30 days, as 
required by the NSA. See id.  

6. Awarding attorney’s fees to the Plaintiff in accordance with the provisions of 

the Equal Access to Justice Act, 28 U.S.C. § 2412(d). 
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7. Awarding such other and further relief that the Court deems just, proper, and 

equitable including, but not limited to, costs, disbursements, and other allowances. 

Dated:   Uniondale, New York 
             July 31, 2023 
 
 

HARRIS BEACH, PLLC 
Attorneys for Plaintiff 
 

 
 
By:______________________________ 
 Roy W. Breitenbach 
 Daniel A. Hallak 
 Hannah Levine 
 
333 Earle Ovington Boulevard, Suite 900 
Uniondale, New York 11553 
(516) 880-8484 
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INTRODUCTION 

Millions of Americans, at one time or another, may face a critical decision whether to seek 

health care services “in network” or “out of network,” in other words, from a provider that has a 

contract with the patient’s health plan, or from a provider that does not. As anyone familiar with 

health insurance can attest, the cost difference between receiving care from an in-network versus 

an out-of-network provider can be substantial. And, in many cases, a patient might not be able to 

avoid extra costs by choosing an in-network provider.   

For example, in an emergency, the patient might be taken to an emergency department at 

a hospital that turns out not to be in-network. Or the patient might carefully schedule a procedure 

at an in-network facility but, unbeknownst to him or her, a portion of the services could be 

performed by an out-of-network provider. Cases like these have often led to staggering, and 

sometimes ruinous, medical bills. What is more, this phenomenon of surprise billing has also 

inflated the cost of in-network care, because many providers have simply refused to negotiate for 

fair payment rates in advance, knowing that they could fall back on the option of demanding 

exorbitant out-of-network payments.  

In late December 2020, Congress enacted the No Surprises Act (“NSA” or the Act). The 

principal aim of the Act is to address this “surprise billing” problem at a nationwide level. The Act 

limits a patient’s share of the cost of emergency services delivered by out-of-network providers, 

or of the cost of certain non-emergency services provided by out-of-network providers at in-

network facilities. The Act also addresses how a payment dispute in these situations between an 

out-of-network provider or facility and a group health plan or issuer will be resolved. If no 

applicable state law or All-Payer Model Agreement applies to the claim, and if the parties are 

unable to reach an agreement through negotiation, the Act creates an arbitration mechanism, called 

the Independent Dispute Resolution (“IDR”) process, whereby each party submits its proposed 

Case 1:23-cv-02977-BMC   Document 15-1   Filed 05/29/23   Page 8 of 33 PageID #: 327Case 1:23-cv-02977-BMC   Document 22-1   Filed 07/31/23   Page 9 of 34 PageID #: 592



 

2 
 

payment amount and an independent private arbitrator, known as a “certified IDR entity,” will 

select between the two.  

The principal provisions of the Act went into effect on January 1, 2022, and claims began 

to reach the arbitration process in April 2022. The Defendants here—the Departments of Health 

and Human Services, Labor, and the Treasury (the “Departments”)—have worked tirelessly over 

the past two years to build, from the ground up, the regulatory framework needed to implement 

the Act. This has been a tremendous, multifaceted undertaking. The Departments have, for 

example, issued regulations and guidance setting forth how to calculate patient cost-sharing, 

explaining how payers and providers can negotiate out-of-network payments and participate in the 

IDR process, and implementing other provisions of the law. And these efforts have been paying 

off for patients every month. See Press Release, Am. Health Ins. Plans, New Study: No Surprises 

Act Protects 9 Million Americans from Surprise Medical Bills, (Nov. 17, 2022) (the Act protects 

patients from one million surprise medical bills every month). 

 Plaintiff here makes a variety of vague and unsupported allegations that the Departments’ 

efforts to implement the Act and oversee regulated entities have been insufficient. It requests a 

sweeping injunction ordering the Departments to take a long list of actions, including devoting 

more financial resources to the IDR process, and asks the Court to oversee the Departments’ 

compliance with that injunction through intrusive weekly status reports. Plaintiff’s claims fail, 

however, because its alleged injuries result from delays by health plans and arbitrators, not the 

Departments, and it therefore lacks standing to pursue these claims against the Departments. 

Plaintiff’s claims also fail because it cannot point to any specific and unequivocal statutory 

command requiring the Departments to take the requested actions, as is required in a case 

challenging agency inaction. Furthermore, to the extent Plaintiff alleges that the Departments have 
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inadequately exercised their enforcement authority to compel these third parties to comply with 

statutory deadlines, an agency’s enforcement discretion is not subject to judicial review. What 

Plaintiff ultimately appears to seek is wholesale improvement of a government program by court 

order. But the APA does not permit such claims, and for good reason. The implementation of the 

No Surprises Act requires a careful balancing of limited resources and complex policy choices that 

Congress charged the Departments, not courts, to make. For these reasons, the Court should deny 

Plaintiff’s Motion for a Preliminary Injunction and dismiss this case for failure to state a claim.   

BACKGROUND 

I. Congress enacted the No Surprises Act to protect patients from devastating surprise 
medical bills.   

Congress passed the No Surprises Act in December 2020 to combat the growing crisis of 

surprise medical billing. Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134 Stat. 

1182, 2758-2890 (2020). Most health plans and health insurance issuers “have a network of 

providers and health care facilities (participating providers or preferred providers) who agree by 

contract to accept a specific amount for their services.” Requirements Related to Surprise Billing; 

Part I, 86 Fed. Reg. 36,872, 36,874 (July 13, 2021).1 When an individual receives care from a 

provider outside of their plan network, however, the plan could decline to pay for the services, or 

could pay an amount lower than the provider’s billed charges, leaving the patient responsible for 

the balance of the bill. Id. This practice, where the provider bills the patient for the difference 

between the charges the provider billed and the amount paid by the patient’s health plan, is known 

as balance billing or, where the patient did not select the provider, surprise billing. This out-of-

network billing phenomenon had been rapidly growing before Congress acted, indeed, “becoming 

 
1 For ease of reference, this brief uses “health plan” to refer to group health plans and health 
insurance issuers, and “provider” to refer to both providers and facilities. 
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more common and potentially more costly in both the emergency department and inpatient 

settings.” Eric C. Sun et al., Assessment of Out-of-Network Billing for Privately Insured Patients 

Receiving Care in In-Network Hospitals, 179 JAMA INTERN. MED. 1543, 1544 (2019) (finding 

mean potential liability to patients from balance bills increased from $804 to $2040 between 2010 

and 2016).  

The Act protects insured patients from unexpected liabilities arising from the most 

common forms of balance billing. If an insured patient receives emergency care, or receives care 

that is scheduled at certain types of in-network facilities, health care providers are generally 

prohibited (absent, in certain circumstances, the patient’s consent) from balance billing the patient 

for any part of their care that is furnished by an out-of-network provider or facility. See 42 U.S.C. 

§§ 300gg-131, 300gg-132, 300gg-135.2 Likewise, the patient’s cost-sharing responsibilities for 

out-of-network services may not exceed their financial responsibilities “that would apply if such 

services were provided by a participating provider or a participating emergency facility[.]” Id. § 

300gg-111(a)(1)(C)(ii), (b)(1)(A). For example, if the patient’s health insurance policy would 

require them to pay coinsurance of 20% of the cost of an in-network service, the patient’s 

responsibility for any out-of-network service would be limited to the same 20% co-insurance. Id. 

§ 300gg-111(a)(1)(C)(ii), (iii), (b)(1)(A), (B).   

In addition to setting the rules to determine a patient’s payment obligations for a particular 

 
2 The Act makes parallel amendments to the Public Health Service Act (“PHSA”) (administered 
by the Department of Health and Human Services (“HHS”)), the Employee Retirement Income 
Security Act (“ERISA”) (administered by the Department of Labor), and the Internal Revenue 
Code (administered by the Department of the Treasury). In addition, the Act requires the Office of 
Personnel Management to ensure that that its contracts with Federal Employees Health Benefits 
Program carriers require compliance with applicable provisions in the same manner as group 
health plans and health insurance issuers. 5 U.S.C. § 8902(p). For ease of reference, except where 
otherwise noted, this brief cites only to the Act’s amendments to the PHSA. 
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out-of-network medical service, the Act also establishes a procedure to resolve disputes between 

providers and plans over the amount of payment for such a service when no specified state law or 

All-Payer Model Agreement applies.3 The Act specifies that a plan will issue an initial payment, 

or notice of a denial of payment, to a provider within 30 calendar days after the provider submits 

a bill to the plan for an out-of-network service. Id. § 300gg-111(a)(1)(C)(iv), (b)(1)(C). If the 

provider is not satisfied with this determination, either party may initiate a 30-day period of open 

negotiation over the claim. Id. § 300gg-111(c)(1)(A). If those negotiations do not resolve the 

dispute, the parties may then proceed to the IDR process. Id. § 300gg-111(c)(1)(B).  

The Act specifies that the Departments “shall establish by regulation,” no later than 

December 27, 2021, “one independent dispute resolution process . . . under which[]” a private, 

independent arbitrator, known in the statute as a “certified IDR entity,” “determines, . . . in 

accordance with the succeeding provisions of this subsection, the amount of payment under the 

plan or coverage for such item or service furnished by such provider or facility.” Id. § 300gg-

111(c)(2)(A). The Act further instructs the Departments to “establish a process” to certify 

arbitrators, id. § 300gg-111(c)(4)(A), under which such an entity “meets such other requirements 

as determined appropriate by the Secretary,” such as sufficient medical, legal, and other expertise 

and sufficient staffing, id. § 300gg-111(c)(4)(A). IDR entities’ certifications may be revoked by 

the Departments for noncompliance with statutory requirements. Id. § 300gg-111(c)(4)(C). 

The Act employs a system of “baseball-style” arbitration under which the provider and the 

health plan will each submit an offer for a proposed payment amount and the arbitrator will, within 

30 business days, select one or the other offer as the amount of payment for the item or service in 

 
3 In New York, the Emergency Medical Services and Surprise Bill Law, N.Y. Fin. Serv. Law § 601 
et seq., prohibits balance billing under certain circumstances and provides a dispute resolution 
process to resolve payment disputes over certain out-of-network medical bills.  
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dispute, taking into account the considerations specified in the statute and additional information 

submitted by the parties. Id. § 300gg-111(c)(5)(A)(i), (c)(5)(B)(i)(II). Among these considerations 

are the QPA which is generally defined as the median of the in-network contracted rates for a given 

item or service from 2019, adjusted for inflation, the provider’s training, and the patient’s acuity, 

among other things. Id. § 300gg-111(a)(3)(H)(ii); (a)(2)(B). The arbitrator’s decision is binding 

on the parties and is not subject to judicial review except under certain circumstances described in 

the Federal Arbitration Act. Id. § 300gg-111(c)(5)(E). Following an arbitrator’s decision, a plan 

has 30 days to make the necessary payment. Id. § 300gg-111(c)(6). State and federal authorities 

share enforcement authority over provisions of the No Surprises Act. See, e.g., Letter from Ellen 

Montz, Director, Center for Consumer Information and Insurance Oversight to Governor Hochul, 

at 2 (July 29, 2022), https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-

Protections/CAA-Enforcement-Letters-New-York.pdf (explaining spheres of enforcement 

authority). The Act went into effect on January 1, 2022, and the first IDR proceedings began three 

months later.  

II. The Departments issued rules to establish the IDR process.   

Congress instructed the Departments to issue one set of rules no later than July 1, 2021, 

addressing the No Surprises Act’s patient protections, and to issue a second set of rules no later 

than December 27, 2021, addressing the procedures for resolving payment disputes. 42 U.S.C. 

§ 300gg-111(a)(2)(B), (c)(2)(A). This second set of rules exercises Congress’s delegation of 

authority to the Departments to “establish by regulation one independent dispute resolution 

process,” id. § 300gg-111(c)(2)(A), for the resolution of disputes between providers and health 

plans over the amount of payment for out-of-network services. In particular, the rules set forth 

procedures for IDR entities to be certified, and for providers and health plans to invoke the Act’s 

IDR system. See Requirements Related to Surprise Billing; Part II, 86 Fed. Reg. 55,980, 55,985 
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(Oct. 7, 2021) (“September 2021 IFR”). The September 2021 IFR also established regulations 

governing the batching of multiple items or services into a single dispute to be resolved by an IDR 

entity. 45 C.F.R. § 149.510(c)(3)(i)(A)-(D).  

In August 2022, the Departments issued final rules providing guidance to the IDR entities 

in deciding between the competing offers to be submitted by providers and health plans and setting 

the out-of-network payment amount for a given medical service.4 Under the final rules, the 

certified IDR entity “must select the offer that the certified IDR entity determines best represents 

the value of the qualified IDR item or service as the out-of-network rate.” Id. § 

149.510(c)(4)(ii)(A). After certain portions of the August 2022 final rules were vacated in separate 

litigation, the Departments issued updated guidance to certified IDR Entities that reflected that 

court’s order. See March 2023 Guidance, at 5. 

The Departments originally estimated that 22,000 disputes would be initiated in the Federal 

IDR process each year and 50 IDR entities would be certified. See 86 Fed. Reg. 56,002 n.41, 

56,056, 56,069-70. However, between April 15, 2022 and March 31, 2023, disputing parties 

initiated 334,828 disputes through the Federal IDR portal, exponentially greater than the initial 

estimates, and only 13 IDR entities have been certified. Ctrs. For Medicare & Medicaid Servs., 

Federal Independent Dispute Resolution Process—Status Update (April 27, 2023), 

 
4 Several provisions of the September 2021 interim final rule and subsequent August 2022 final 
rules were vacated by the Eastern District of Texas on February 23, 2022 and February 6, 2023, 
respectively. See Tex. Med. Ass’n v. U.S. Dep’t of Health & Hum. Servs., 587 F. Supp. 3d 528 
(E.D. Tex. 2022) appeal dismissed, No. 22-40264, 2022 WL 15174345 (5th Cir. Oct. 24, 2022); 
Tex. Med. Ass’n v. U.S. Dep’t of Health & Hum. Servs., _F Supp. 3d _ , 2023 WL 1781801 (E.D. 
Tex. Feb. 6, 2023), appeal filed, No. 23-40217, 2023 WL 1781801 (5th Cir. Apr. 11, 2023). After 
portions of the final rules were vacated, there was a pause on payment adjudications for several 
weeks while the Departments drafted new guidance for arbitrators. See Ctrs. for Medicare & 
Medicaid Servs., Federal Independent Dispute Resolution (IDR) Process Guidance for Certified 
IDR Entities (updated March 2023), https://www.cms.gov/files/document/federal-idr-guidance-
idr-entities-march-2023.pdf (“March 2023 Guidance”).  
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https://www.cms.gov/files/document/federal-idr-processstatus-update-april-2023.pdf; Ctrs. for 

Medicare & Medicaid Servs., List of Certified Independent Dispute Resolution Entities, 

https://www.cms.gov/nosurprises/help-resolve-payment-disputes/certified-idre-list (last visited 

May 25, 2023). Although the certified IDRE entities have closed 106,615 disputes as of March 31, 

2023, the Departments have recognized that there remains a growing backlog of disputes awaiting 

resolution. Federal Independent Dispute Resolution Process—Status Update at 2. To address this 

issue, the Departments announced their intention to devote more resources to the IDR process to 

assist overburdened arbitrators and help alleviate the backlog. See Ctrs. for Medicare & Medicaid 

Servs., Amendment to the Calendar Year 2023 Fee Guidance for the Federal Independent Dispute 

Resolution Process Under the No Surprises Act: Change in Administrative Fee, 3-4 (Dec. 23, 

2022), https://www.cms.gov/cciio/resources/regulations-and-guidance/downloads/Amended-

CY2023-Fee-Guidance-Federal-Independent-Dispute-Resolution-Process-NSA.pdf (explaining 

goal of increased resources was to “ensure more timely processing of disputes assigned to certified 

IDR entities”).5 The Departments are continuing to listen to public input and make improvements 

to the IDR process. 

III. This litigation is brought.   

Plaintiff is an independent neurosurgery practice group. Compl. ¶ 1, ECF 1. It has chosen 

to remain out-of-network with most health plans, and accordingly some of the items and services 

it provides are subject to the provisions of the Act. Id. ¶ 3. Plaintiff alleges that its practice relies 

 
5 Because the Departments’ funding for carrying out the IDR process comes from the 
administrative fees paid by parties who participate in the IDR process, 42 U.S.C. § 300gg-
111(c)(8)(B), the Departments increased the administrative fee to fund these additional 
expenditures. That fee increase is currently being challenged in the Eastern District of Texas. See 
Tex. Med. Ass’n v. U.S. Dep’t of Health & Hum. Servs., No. 23-cv-59-JDK (E.D. Tex. Jan 30, 
2023).  
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on the reimbursement from health plans subject to the Act’s processes and that it is being injured 

by low and delayed reimbursement from these payers which it attributes to a failure to better 

implement and enforce the Act. Id. ¶ 8. Plaintiff’s complaints fall into three general categories: (1) 

“The Departments are not processing IDR claims in the required timeframe”; (2) “The 

Departments are routinely allowing IDR eligible claims to be rejected”; and (3) “The Departments 

are allowing health plans to avoid paying claims they lose at IDR.” Id. ¶ 9.  

The day after it filed this case, Plaintiff filed five lawsuits against various health plans 

claiming that they violated the No Surprises Act by failing to pay claims after losing at IDR.6 In 

those lawsuits, Plaintiff seeks to enforce the arbitration award and compel the insurers to make 

payments to Plaintiff. See, e.g., Empire Blue Cross Blue Shield, 2:23-cv-3050-JS-LGD, Compl. ¶ 

1, ECF No. 1 (“Defendant violated federal law by failing to timely pay hundreds of thousands of 

dollars in out-of-network payment awards issued to the Practice . . . under the No Surprises Act.”).  

In this lawsuit, Plaintiff alleges that the Departments have failed to appropriately 

implement the No Surprises Act in 13 ways and seeks an injunction and writ of mandamus ordering 

the Departments to take 13 actions. Compl. ¶¶ 86, 87, 88, 91, 95, 108, 112, 125, 129. Plaintiff 

generally alleges that the Departments have violated their statutory obligations by failing to compel 

health plans to comply with the statutory deadlines for making payments imposed by the Act and 

failing to adopt procedures to monitor health plans’ compliance with those deadlines; failing to 

compel health plans to comply with the statutory obligation to make payments to providers directly 

 
6 See Neurological Surgery Prac. of Long Island, PLLC v. UnitedHealthCare Ins. Co. of N.Y., No. 
1:23-cv-3007-NRM-PK (E.D.N.Y. Apr. 21, 2023); Neurological Surgery Prac. of Long Island, 
PLLC v. Emblemhealth, Inc., No. 1:23-cv-3029-JS-SIL (E.D.N.Y. Apr. 21, 2023); Neurological 
Surgery Prac. of Long Island, PLLC v. Cigna Health & Life Ins. Co., No. 2:23-cv-3047-GRB-SIL 
(E.D.N.Y. Apr. 21, 2023); Neurological Surgery Prac. of Long Island, PLLC v. Cigna Health & 
Life Ins. Co., No. 2:23-cv-3048-GRB-JMW (E.D.N.Y. Apr. 21, 2023); Neurological Surgery Prac. 
of Long Island, PLLC v. Empire Blue Cross Blue Shield, No. 2:23-cv-3050-JS-LGD (E.D.N.Y. 
Apr. 21, 2023). 
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and failing to adopt procedures to monitor health plans’ compliance with that requirement; failing 

to institute certain requirements for information that health plans must include on their explanation 

of benefits (“EOB”) forms; failing to require health plans to engage in “meaningful” negotiations 

during the 30-day open negotiation period; failing to compel IDR entities to comply with the 

statutory deadlines imposed by the Act; failing to establish a standardized process for IDR entities 

to determine eligibility issues and failing to impose requirements on IDR entities to provide 

explanations for eligibility determinations; failing to issue a “reasonable” batching regulation; and 

failing to require IDR entities to adjudicate claims for non-emergency services for which a patient 

was provided notice and consented to out-of-network care. Id. In addition to bringing claims under 

the APA and the All-Writs Act, Plaintiff alleges that the health plans’ delays in making payments 

after an IDR decision is entered have deprived it of property without due process of law and 

constitute a taking, in violation of the Fifth Amendment to the Constitution. Compl. ¶¶ 111, 128-

29.  

The motion for a preliminary injunction seeks an order requiring the Departments to take 

10 actions that largely cover the same ground, and also asks this Court to order the Departments 

to “[d]evote sufficient monetary and other resources required to ensure that the IDR process time 

frames established by the No Surprises Act are complied with” and to “[r]equire Defendants to 

provide a status report to the Court weekly regarding compliance with this Order.” Pl.’s Mem. of 

Law in Supp. of Injunctive Relief at 1-2, ECF No. 11, at 1-2 (“Pl.’s Mot. for PI”). 

LEGAL STANDARDS 

“The preliminary injunction ‘is one of the most drastic tools in the arsenal of judicial 

remedies.’” Doe v. U.S. Merch. Marine Acad., 307 F. Supp. 3d 121, 142 (E.D.N.Y. 2018) (citations 

omitted). It is “is an extraordinary remedy never awarded as of right,” Winter v. Nat. Res. Def. 

Council, Inc., 555 U.S. 7, 24 (2008), “one that should not be granted unless the movant, by a clear 
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showing, carries the burden of persuasion,” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (per 

curiam) (citation omitted). A plaintiff must establish that four factors have been met: “that he is 

likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the 

public interest.” N.Y. Progress & Prot. PAC v. Walsh, 733 F.3d 483, 486 (2d Cir. 2013) (quoting 

Winter, 555 U.S. at 20).  

A plaintiff that seeks a mandatory injunction—that is, an injunction that disrupts the status 

quo—must “meet a heightened legal standard by showing ‘a clear or substantial likelihood of 

success on the merits.’” N. Am. Soccer League, LLC v. U.S. Soccer Fed’n, 883 F.3d 32, 37 (2d 

Cir. 2018). Additionally, where a party seeks injunctive relief that “will affect government[al] 

action taken in the public interest pursuant to a statutory or regulatory scheme, the injunction 

should be granted only if the moving party meets the more rigorous likelihood-of-success 

standard.” Sussman v. Crawford, 488 F.3d 136, 140 (2d Cir. 2007) (citations omitted). This 

heightened requirement “reflects the idea that governmental policies implemented through 

legislation or regulations developed through presumptively reasoned democratic processes are 

entitled to a higher degree of deference and should not be enjoined lightly.” Otoe-Missouria Tribe 

of Indians v. N.Y. State Dep’t of Fin. Servs., 769 F.3d 105, 110 (2d Cir. 2014) (quoting Able v. 

United States, 44 F.3d 128, 131 (2d Cir.1995)).  

On a motion to dismiss under Rule 12(b)(1), “the plaintiff[] bear[s] the burden of 

demonstrating that [it] ha[s] standing.” TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2207 (2021). 

“The plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged 

conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.” 

Spokeo, Inc v. Robins, 578 U.S. 330, 338 (2016) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 
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560-61 (1992)).  

Dismissal under Rule 12(b)(6) for failure to state a claim is proper when the complaint 

does not “contain sufficient factual matter . . . to ‘state a claim to relief that is plausible on its 

face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citation omitted). “[T]he tenet that a court 

must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions. Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.” Id.   

ARGUMENT 

I. The Court should dismiss the Complaint for lack of subject-matter jurisdiction 
because Plaintiff lacks standing to pursue claims against Defendants where its 
injuries were caused by third parties. 

Standing requires that Plaintiffs demonstrate an injury-in-fact that is “fairly traceable to the 

challenged action of the defendant” and that “it is likely,” not merely speculative, “that the injury 

will be redressed by a favorable decision.” Friends of the Earth, Inc. v. Laidlaw Env’t Servs., 528 

U.S. 167, 180-81 (2000). Given that Plaintiff does not allege that the Departments have harmed it 

directly—for example, by issuing a specific regulation that harms Plaintiff—but instead that it has 

failed to regulate third parties in a way that indirectly affects Plaintiff, standing will be 

“‘substantially more difficult’ to establish.” Lujan, 504 U.S. at 562 (quoting Allen v. Wright, 468 

U.S. 737, 758 (1984)). As always, it is “the burden of the plaintiff to adduce facts showing that 

those choices have been or will be made in such manner as to produce causation and permit 

redressability of injury.” Id.  

Here, Plaintiff cannot establish causation or redressability because its claimed injury— 

health plans’ and arbitrators’ failure to meet statutory deadlines—“results from the independent 

action of some third party not before the court,” namely, the health plans and arbitrators 

themselves. Simon v. E. Ky. Welfare Rts. Org., 426 U.S. 26, 41-42 (1976). The Complaint is replete 
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with complaints of health plans’ and arbitrators’ failure to meet statutory deadlines, and of health 

plans’ failure to engage in good faith negotiations, make payments to the proper entities, and 

otherwise comply with their obligations under the Act. See Compl. ¶¶ 32, 36, 37, 38, 43, 44, 49, 

57, 58, 70, 71, 74. The only injury that Plaintiff identifies in the Complaint is financial harm from 

delayed payments and delayed IDR arbitration decisions. Id. ¶¶ 73-80. Plaintiff has also failed to 

establish that its alleged injuries are redressable by the Departments—even if the Departments 

fined every health plan or revoked the certification of every IDR entity that has failed to meet 

statutory deadlines, Plaintiff could not demonstrate that these actions would result in payment 

disputes getting resolved faster or its claims getting paid sooner.  

Indeed, seemingly recognizing that its injuries were caused by health plans, the day after 

filing this suit, Plaintiff filed five other cases against the allegedly offending health plans—cases 

now pending before four other judges of this Court. See supra n.6 (citing cases). Plaintiff’s filing 

of these lawsuits effectively concedes that it is these third parties, not the Departments, that are 

causing its alleged injuries. And it is likewise fatal to Plaintiff’s request for mandamus, which 

requires a showing that Plaintiff has no other available remedy at law. In re United States, 10 F.3d 

931, 933 (2d Cir.1993) (petitioner must show “the inadequacy of other available remedies”). 

II. The Court should dismiss the Complaint for failure to state a claim upon which relief 
can be granted. 

A. Plaintiff fails to identify an unambiguous statutory obligation that the 
Departments have violated. 

Even if Plaintiff could establish standing, its Complaint would fail on several independent 

grounds. To start, Plaintiff’s Complaint challenges not agency action, but inaction. Plaintiff brings 

claims under the APA, 5 U.S.C. § 706(1) and the All-Writs Act, 28 U.S.C. § 1651(a). To meet the 

high burden under either of these statutes, Plaintiff must show that Defendants failed to take a 

discrete action that they are unambiguously required to take. Plaintiff cannot make that showing.  
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Plaintiff argues that the Departments failed to compel health plans to comply with their 

statutory payment deadlines and failed to adopt procedures to monitor health plans’ compliance 

with those deadlines; failed to compel health plans to make payments directly to providers and 

failed to adopt procedures to monitor health plans’ compliance with that requirement; failed to 

require health plans to include certain information on their EOB forms; failed to require health 

plans to engage in “meaningful” negotiations during the negotiation period; failed to compel IDR 

entities to decide payment disputes within the statutory deadline, failed to establish a “streamlined 

process” for IDR entities’ eligibility determinations and failed to require IDR entities to provide 

an explanation for eligibility decisions; failed to “allow a reasonable batching” of claims for 

resolution in a single IDR dispute; and failed to require the federal IDR process to adjudicate 

claims for non-emergency services where the patient consented to out-of-network care. See Compl. 

¶¶ 86, 87, 88, 91, 95, 108, 112, 125, 129.  

While the APA authorizes courts to “compel agency action unlawfully withheld or 

unreasonably delayed,” 5 U.S.C. § 706(1), it does so “only within strict limits,” Anglers 

Conservation Network v. Pritzker, 809 F.3d 664, 668, 670 (D.C. Cir. 2016). Courts can compel 

only “discrete agency action that [an agency] is required to take,” Norton v. S. Utah Wilderness 

All. (“SUWA”), 542 U.S. 55, 64 (2004)—that is, where a statute or regulation imposes a 

“ministerial or non-discretionary” duty amounting to a “specific, unequivocal command,” id. at 

63-64; see also Benzman v. Whitman, 523 F.3d 119, 131 (2d Cir. 2008) (holding general duties 

imposed by statute or regulation failed to constitute a discrete legal obligation). This standard 

reflects the common-law writ of mandamus, which the APA “carried forward” in Section 706(1). 

Id. at 63 (“The mandamus remedy was normally limited to . . . the ordering of a precise, definite 

act . . . about which [an official] had no discretion whatever[.]”) (citation omitted); see Indep. 
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Mining Co. v. Babbitt, 105 F.3d 502, 507 (9th Cir. 1997) (relief authorized by mandamus statute 

and under APA Section 706(1) “is essentially the same”). “[W]here an alleged ‘duty is not . . . 

plainly prescribed, but depends on a statute or statutes the construction or application of which is 

not free from doubt, it is regarded as involving the character of judgment or discretion which 

cannot be controlled by mandamus.’” Power v. Barnhart, 292 F.3d 781, 786 (D.C. Cir. 2002) 

(quoting Consol. Edison Co. of N.Y. v. Ashcroft, 286 F.3d 600, 605 (D.C. Cir. 2002)).  

Here, Plaintiff does not even attempt to cite to specific statutory provisions that it claims 

mandate the requested actions. See SUWA, 542 U.S. at 66 (holding that “general deficiencies in 

compliance . . . lack the specificity requisite for agency action”). As an initial matter, the bulk of 

Plaintiff’s claims amount to allegations that the health plans and arbitrators failed to comply with 

their own statutory obligations.7 But to the extent that Plaintiff alleges that the Departments 

themselves failed to take certain actions, its claims fail because the Departments have fully 

complied with all of their statutory obligations under the Act. The Act requires the Departments 

to “establish by regulation one independent dispute resolution process . . . under which . . . a 

certified IDR entity . . . determines . . . in accordance with the succeeding provisions of this 

subsection, the amount of payment under the plan or coverage for such item or service furnished 

by such provider or facility.” 42 U.S.C. § 300gg-111(c)(2)(A). The only constraint Congress 

imposed on the Departments is that the regulations be “in accordance with” the succeeding 

 
7 As mentioned above, the Departments have acknowledged that the certified IDR entities have 
experienced an overwhelming volume of disputes and lack the resources to resolve every dispute 
within the 30-day statutory deadline. The Departments are in the process of devoting more 
resources to assist the certified IDR entities to expedite processing of disputes and reduce the 
backlog. But the backlog affects all parties to the IDR process, and Plaintiff does not allege that it 
has experienced unique delays that are the result of anything other than overburdened IDR entities. 
See Pesantez v. Johnson, No. 15-cv-1155-BMC, 2015 WL 5475655, at *4 (E.D.N.Y. Sept. 17, 
2015) (holding whether petitioner was treated differently than similarly situated parties is an 
important factor in evaluating whether overburdened government system unreasonably delayed 
action).     
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provisions of subsection (c). Id. § 300gg-111(c)(2)(A). Consistent with this statutory directive, the 

Departments did establish an IDR process, and none of the succeeding provisions of that 

subsection speak to or purport to require the actions that Plaintiff demands, such as establishing a 

“streamlined process” for deciding eligibility disputes or mandating that IDR entities provide a 

written explanation for eligibility decisions. See, e.g., Compl. ¶ 86(i).  

There are likewise no statutory provisions that require the Departments to adopt specific 

procedures to monitor health plans’ compliance with the statutory payment deadlines. See, e.g., 

Compl. ¶ 86(b), (m).8 Although Congress did require the Departments to assess whether health 

plans “have a pattern or practice of routine denial [or] low payment,” it did so in the form of an 

“interim report” to be submitted by January 1, 2024, with a “final report” to be submitted two years 

later. 42 U.S.C. § 300gg-111(C)(5)(E)(iv). The Departments have clearly not violated that 

statutory obligation, which has not yet come due, even in interim form. And although the Act lists 

several requirements for information that health plans must include on the advanced EOB forms 

(which are different from EOB forms), information about the QPA or whether the claim is eligible 

for the Federal IDR process are not among them. Compare 42 U.S.C. § 300gg-111(f)(1)(A)-(H) 

with Compl. ¶ 86(e), (f); see also 45 C.F.R. §149.140(d) (requiring disclosure of QPA elsewhere). 

Similarly, although Plaintiffs allege that the Departments failed to provide specific guidance to 

IDR entities, see, e.g., Compl. ¶¶ 60-61, Plaintiff cannot point to an unambiguous statutory 

command requiring that the specific guidance they request be provided, nor does Plaintiff allege 

 
8 Congress knows how to require the Departments to monitor health plans’ compliance with the 
Act’s requirements. For example, the Act requires the Departments to establish an audit process 
to monitor health plans’ compliance with QPA calculations, and Departments have already 
established such a process and are in the process of conducting audits. 42 U.S.C. § 300gg-
111(A)(2); 86 Fed. Reg. at 36,899.  There is no similar requirement that the Departments establish 
an audit process to monitor health plans’ compliance with payment deadlines. 
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that the guidance provided to IDR entities is legally inaccurate in any way.  

Plaintiff’s allegation that the Departments have improperly failed to require that claims for 

non-emergency services, for which a patient “was aware before he or she came to the hospital that 

the provider was out-of-network, but chose to proceed anyway,” be adjudicated in the Federal IDR 

process, see Pl.’s Mot. for a PI at 16, Compl. ¶ 86(k), is also incorrect. When a specified state law, 

such New York’s surprise billing law, applies to a claim, it applies regardless of whether a patient 

has waived her state law balance billing protections by providing consent to receive out-of-network 

care, and the Act specifically excludes from its protections, in certain circumstances, patients who 

have provided notice and consent. See 42 U.S.C. § 300gg-111(b)(1). The Departments have 

provided guidance to assist IDR entities in understanding when the Federal IDR process or a 

specified state law applies to a claim, guidance which Plaintiff does not contest or even mention. 

See Ctrs. For Medicare & Medicaid Servs., Chart Regarding Applicability of the Federal 

Independent Dispute Resolution Process in Bifurcated States, (Jan. 13, 2023) 

https://www.cms.gov/files/document/applicability-federal-idr-bifurcated-states.pdf. 

Similarly, Plaintiff’s allegation that the Departments failed to promulgate a “reasonable” 

regulation relating to the batching of claims fails to identify an unambiguous statutory requirement 

and fails to explain how the current regulation is unreasonable or what Plaintiff thinks a 

“reasonable” regulation would even look like. See Compl. ¶ 54. The statute sets minimum 

requirements that must be met before any items or services may be considered jointly in a single 

IDR proceeding, but also authorizes the Secretary to “specify criteria” on top of those minimum 

requirements. Id. § 300gg-111(c)(3)(A). The Secretary issued regulations specifying the criteria 

for batching, 45 C.F.R. § 149.510(c)(3)(i)(C), and reasonably explained the decision in the 

September 2021 IFR, 86 Fed. Reg. at 55,994. Plaintiff does not allege that these regulations violate 
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any specific statutory command.  

Because Plaintiff fails to identify an unambiguous, non-discretionary statutory obligation 

that the Departments have failed to comply with, the Court should dismiss Plaintiff’s APA and 

All-Writs Act claims.  

B. Plaintiff’s claims that the Departments have failed to compel third parties to 
comply with their obligations under the Act are not reviewable.  

To the extent that Plaintiff seeks an injunction requiring the Departments to “enforce” and 

“monitor” health plans’ and arbitrators’ compliance with various statutory deadlines and requiring 

the Departments to “devote sufficient monetary and other resources required to ensure that the 

IDR process time frames established by the No Surprises Act are complied with,” see Pl.’s Mot 

for a PI at 1-2, its Complaint fails for another threshold reason: an agency’s enforcement decisions 

are “committed to [its] discretion,” 5 U.S.C. § 701(a)(2), and thus generally immune to judicial 

review.  

In a similar suit seeking to compel the Secretary of Health and Human Services to take 

specific enforcement actions, the Supreme Court unequivocally held that an agency’s enforcement 

decisions are presumptively unreviewable. Heckler v. Chaney, 470 U.S. 821, 832 (1985). Plaintiffs 

there challenged an agency decision not to take enforcement action against alleged violations, 

seeking to compel “various investigatory and enforcement actions to prevent these perceived 

violations,” and “the prosecution of all those” who knowingly violated the regulatory scheme. Id. 

823-24. The Supreme Court rejected that attempt to force the agency’s hand, concluding that the 

decision whether to bring an enforcement action is the paradigmatic example of presumptively 

unreviewable action committed to agency discretion by law. Chaney, 470 U.S. at 828-33 (citing 5 

U.S.C. § 701(a)(2)).  

As the Court explained, it “has recognized on several occasions over many years that an 
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agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a 

decision generally committed to an agency’s absolute discretion,” “attributable in no small part to 

the general unsuitability for judicial review of agency decisions to refuse enforcement.” Id. at 831. 

Such choices “often involve[] a complicated balancing of a number of factors which are peculiarly 

within [the agency’s] expertise.” Id. at 831-32. Absent a command from Congress directing how 

an agency will exercise its enforcement authority, “an agency refusal to institute proceedings is a 

decision ‘committed to agency discretion by law’ within the meaning of [the APA].” Id. at 835. 

Indeed, an order requiring a federal agency to take enforcement action would trench on the 

executive’s Article II authority and raise significant separation-of-powers concerns. “When the 

judiciary orders an executive agency to enforce the law it risks arrogating to itself a power that the 

Constitution commits to the executive branch.” Baltimore Gas & Elec. Co. v. FERC, 252 F.3d 

456, 459 (D.C. Cir. 2001). For that reason, “Chaney’s recognition that the courts must not require 

agencies to initiate enforcement actions may well be a requirement of the separation of powers 

commanded by our constitution.” Id. 

Heckler v. Chaney thus obligates courts to decline review of an agency’s enforcement 

efforts. Indeed, as the Second Circuit has observed, “it is rare that agencies lack discretion to 

choose their own enforcement priorities.” Nat. Res. Def. Council, Inc. v. U.S. Food & Drug Admin., 

760 F.3d 151, 171 (2d Cir. 2014). “The agency is far better equipped than the courts to deal with 

the many variables involved in the proper ordering of its priorities.” Riverkeeper, Inc. v. Collins, 

359 F.3d 156, 165 (2d Cir. 2004) (quoting Chaney, 470 U.S. at 831-32). The Departments have 

taken enforcement actions against plans and issuers for violations of statutory payment deadlines. 

See Ex. A (Decl. of William Barron); Ex. B (Decl. of Jeff Wu). This is thus far from a case where 

the agency has “‘consciously and expressly adopted a general policy’ that is so extreme as to 
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amount to an abdication of its statutory responsibilities.” Chaney, 470 U.S. at 833 n.4 (citation 

omitted).9 Furthermore, millions of medical bills subject to the No Surprises Act are generated 

every month, and a monitoring of every single claim, and enforcement of every single statutory 

violation, would be impossible. See Chaney, 470 U.S. at 831 (noting that “an agency generally 

cannot act against each technical violation of the statute it is charged with enforcing”).  

Plaintiff’s request that the Departments devote additional monetary resources to the IDR 

process is likewise not reviewable under the APA. See Lincoln v. Vigil, 508 U.S. 182, 192 (1993) 

(holding that an agency’s allocation of appropriated funds is typically committed to agency 

discretion by law because “the very point . . . is to give an agency the capacity to adapt to changing 

circumstances and meet its statutory responsibilities in what it sees as the most effective or 

desirable way”). And the IDR process is funded by the administrative fees paid by parties who 

participate in the IDR process—the Departments do not have an unlimited pool of funding on 

which to draw. See 42 U.S.C. § 300gg-111(c)(8). 

C. The APA does not permit claims for wholesale improvement of a government 
program.  

What Plaintiff essentially seeks in this action is the “wholesale improvement of this 

program by court decree, rather than in the offices of the Department[s] or the halls of Congress, 

where programmatic improvements are normally made”—precisely the sort of broadside attack on 

agency operations that the Supreme Court has repeatedly rejected. SUWA, 542 U.S. at 64; Lujan 

v. Nat’l Wildlife Fed’n, 497 U.S. 871, 879 (1990). Plaintiff claims that the Departments have 

“destroyed the timeliness, effectiveness, and efficiency of the federal IDR process.” Compl. ¶ 76. 

But the list of 13 indistinct actions that it asks this Court to order the Departments to take amounts 

 
9 There is no formal statutory mechanism for “enforcement” actions against IDR entities other than 
revoking certification of the IDR entity, which would not alleviate Plaintiff’s injuries but result in 
fewer IDR entities available to resolve the backlog of claims.  
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to little more than a request to generally improve the IDR process and administration of the Act. 

And Plaintiff even goes so far as to ask this Court to “[r]equire Defendants to provide a status 

report to the Court weekly regarding compliance with” any injunction.” Pl.’s Mot. for a PI at 2. 

Such a programmatic attack is not permitted under the APA. As the Supreme Court has explained: 

If courts were empowered to enter general orders compelling compliance with broad 
statutory mandates, they would necessarily be empowered, as well, to determine whether 
compliance was achieved—which would mean that it would ultimately become the task of 
the supervising court, rather than the agency, to work out compliance with the broad 
statutory mandate, injecting the judge into day-to-day agency management. 
 

SUWA, 542 U.S. at 66-67. “The prospect of pervasive oversight by federal courts over the manner 

and pace of agency compliance with such congressional directives is not contemplated by the 

APA.” Id. at 67. The APA’s limitations on judicial review “protect agencies from undue judicial 

interference with their lawful discretion, and . . . avoid judicial entanglement in abstract policy 

disagreements which courts lack both expertise and information to resolve.” Id. at 66. Plaintiff’s 

request for the Court to insert itself into the management of the Departments’ administration of 

this large and complex statutory scheme—on a weekly basis, no less—is thus squarely foreclosed 

by unambiguous Supreme Court precedent. 

 The proper procedure for pursuit of Plaintiff’s grievance is set forth explicitly in the APA: 

“a petition to the agency for rulemaking, [5 U.S.C.] § 553(e), denial of which must be justified by 

a statement of reasons, [id.] § 555(e), and can be appealed to the courts, [id.] §§ 702, 706.” Auer 

v. Robbins, 519 U.S. 452, 459 (1997); see also United States v. L.A. Tucker Truck Lines, Inc., 344 

U.S. 33, 37 (1952) (objections to how an agency conducts its business should generally be 

presented to the agency so that it may correct any error). Plaintiff’s claims here are thus much like 

seeking review of a denial of a petition for rulemaking—a petition it never claims to have filed. If 

it had, any denial would be separately reviewable under the APA, but under a standard of deference 
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“so high as to be ‘akin to non-reviewability.’” New York v. U.S. Nuclear Regul. Comm’n, 589 F.3d 

551, 554 (2d Cir. 2009) (quoting Cellnet Commc’n, Inc. v. FCC, 965 F.2d 1106, 1111 (D.C. Cir. 

1992). 

D. Plaintiff’s constitutional claims fail as a matter of law. 

Plaintiff also purports to bring two constitutional claims, under the due process and taking 

clauses of the Fifth Amendment. See Compl. ¶¶ 97-113 (count 3, due process), 114-130 (count 4, 

taking). Given that the APA likewise supplies the cause of action for these claims, see 5 U.S.C. 

§§ 702 (granting judicial review of agency action), 706(2) (authorizing the review of agency action 

“contrary to constitutional right, power, privilege, or immunity”), and both seek relief identical to 

that for Plaintiff’s APA and All-Writs Act claims—namely, to compel agency action “unlawfully 

withheld,” id. § 706(1); compare, e.g., Compl. ¶ 112 (requested injunction for due process claim) 

with id. ¶ 88 (requested injunction for APA claim)—the constitutional claims are subject to 

dismissal for the same threshold reasons as the APA and All-Writs Act claims. 

Plaintiff’s constitutional claims also fail as a matter of law for other reasons. Plaintiff 

alleges that health plans’ delayed and inadequate payments have deprived it of property without 

adequate process or compensation. But a court in this district has already rejected the notion that 

“a health care provider’s entitlement to ‘reasonable payment’ is a cognizable property interest for 

the purposes of a due process claim” involving the No Surprises Act. Haller v. U.S. Dep’t of Health 

& Hum. Servs., 621 F. Supp. 3d 343, 356-57 (E.D.N.Y. 2022), appeal filed, No. 22-3054 (2d Cir. 

Nov. 30, 2022). To the extent providers have an enforceable property interest after an arbitrator’s 

decision ordering a health plan to make a payment, it is the health plans, not the Departments, who 

are withholding payment to Plaintiff and thus depriving it of property. See Benzman, 523 F.3d at 

130 (recognizing no constitutional violation for government’s failure to interfere when misconduct 

takes place, “even where such aid may be necessary to secure life, liberty or property interests of 
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which the government itself may not deprive the individual”); see also Mehta v. Surles, 905 F.2d 

595, 598 (2d Cir.1990) (per curiam) (plaintiff must show government caused the deprivation).10 

III. Plaintiff is not entitled to a preliminary injunction.  

Even if Plaintiff’s Complaint is not dismissed in its entirety, Plaintiff has fallen well short 

of establishing any entitlement to a preliminary injunction. To start, there is nothing preliminary 

about the relief Plaintiff seeks. On the contrary, Plaintiff urges the Court to grant the full panoply 

of relief requested in its Complaint under the guise of an extraordinary, emergency motion. Even 

if this Court had authority to order such relief at some stage of the litigation, it clearly would not 

be appropriate in the form of an emergency motion. “[I]t is generally inappropriate for a federal 

court at the preliminary-injunction stage to give a final judgment on the merits,” Univ. of Tex. v. 

Camenisch, 451 U.S. 390, 395 (1981), and a preliminary injunction that effectively would grant 

full relief accordingly is improper. See, e.g., Senate of State of Cal. v. Mosbacher, 968 F.2d 974, 

978 (9th Cir. 1992) (explaining that granting “judgment on the merits in the guise of preliminary 

relief” is “highly inappropriate”). Plaintiff’s motion for preliminary relief must fail on this ground 

alone.11 

For the reasons given above, the Court should deny Plaintiff’s motion for a preliminary 

injunction and should dismiss the Complaint because Plaintiff cannot establish any likelihood of 

success on the merits. See Nken v. Holder, 556 U.S. 418, 438 (2009) (Kennedy, J., concurring) 

(“When considering success on the merits and irreparable harm, courts cannot dispense with the 

 
10 Defendants do not concede that Plaintiff has established any other element of a due process or 
taking claim. 
11 Plaintiff’s broad requests for injunctive relief are also at odds with Rule 65(d), which requires 
that injunctive relief “state its terms specifically” and “describe in reasonable detail. . . the act or 
acts restrained or required.” Fed. R. Civ. P. 65(d); see, e.g., Keyes v. Sch. Dist. No. 1, 895 F.2d 
659, 668 & n.4 (10th Cir. 1990) (striking an injunction requiring the defendants “to use their 
expertise and resources to comply with the constitutional requirement of equal education 
opportunity for all”). 
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required showing of one simply because there is a strong likelihood of the other.”). But even if the 

Court were to conclude otherwise, it should still deny an injunction because Plaintiff has neither 

established irreparable harm nor shown that the equities tip in its favor. 

A. Plaintiff has not established irreparable harm.  

 “Irreparable harm is the single most important prerequisite for the issuance of a 

preliminary injunction[.]” Freedom Holdings, Inc. v. Spitzer, 408 F.3d 112, 114 (2d Cir. 2005) 

(quoting Rodriguez v. DeBuono, 175 F.3d 227, 233-34 (2d Cir. 1999)). To satisfy this requirement, 

Plaintiff “must demonstrate that absent a preliminary injunction [it] will suffer ‘an injury. . .  that 

cannot be remedied ‘if [the Court] waits until the end of trial to resolve the harm.”’ Id. (quoting 

Rodriguez, 175 F.3d at 234-35). Monetary harm alone is generally insufficient. See Kamerling v. 

Masssanari, 295 F.3d 206, 214 (2d. Cir. 2002).  

Plaintiff has failed to substantiate any of its allegations that it will suffer irreparable harm 

that cannot be remedied by monetary compensation from health plans—compensation which it is 

already seeking through five other lawsuits. Plaintiff’s declarations describe nothing more than 

financial injuries that are making the practice less profitable, but the purely financial nature of this 

injury makes injunctive relief inappropriate. See CRP/Extell Parcel I, L.P. v. Cuomo, 394 F. App’x 

779, 781 (2d Cir. 2010) (“We have long held that an injury compensable by money damages is 

insufficient to establish irreparable harm.”). Because Plaintiff has failed to show that it will suffer 

non-monetary harm, or that its harm is caused by the Departments, it has failed to meet its burden 

to show irreparable harm.  

B. The equities and the public interest disfavor injunctive relief.  

The public interest and the balance of the equities also weigh strongly against granting 

Plaintiff’s motion. See Nken, 556 U.S. at 435 (merging these factors merge when the government 

is a party). As discussed above, Plaintiff does not show any injury, much less irreparable harm, 
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caused by the Departments. See supra III.A. Plaintiff’s requested injunction, however, would 

impose a significant burden on the Defendants and disserve the public.  

Where the elected branches have enacted a statute based on their understanding of what 

the public interest requires, this Court’s “consideration of the public interest is constrained . . . for 

the responsible public officials . . . have already considered that interest.” Golden Gate Rest. Ass’n 

v. City & Cnty. of San Francisco, 512 F.3d 1112, 1126-27 (9th Cir. 2008) (internal quotation 

omitted). Here, pursuant to Congress’s directive, the Departments have issued a series of rules 

faithfully implementing the IDR process that Congress crafted. Plaintiff, however, urges the Court 

to enjoin the Departments to reallocate resources on a massive scale, without tying those requests 

to any specific commands in the statutory text. And its request, if granted, would effectively 

mandate that three federal agencies train their efforts on Plaintiff’s preferred policy goals, rather 

than focusing on their own priorities under the No Surprises Act and other statutes. Redirecting 

resources to investigation and enforcement actions would mean fewer resources available, for 

example, to assist the IDR entities to alleviate the backlog of disputes, to ensure that the patient-

provider dispute resolution mechanism functions smoothly, 42 U.S.C. § 300gg-137, or to audit 

health plans’ QPA methodologies, id. § 300gg-111(a)(2), among the Departments’ many other 

obligations under the Act. Plaintiff’s proposed injunction would radically upend the status quo and 

hamstring the Departments’ ability to administer a complex statutory and regulatory framework 

that is a vital piece of Congress’s goal to protect against surprise billing and is decidedly not in the 

public interest. 

CONCLUSION 

For the foregoing reasons, this Court should deny Plaintiff’s Motion for a Preliminary 

Injunction and dismiss the Complaint in its entirety. 
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No Surprises Act
Independent Dispute
Resolution Effectiveness

Data Analysis

The Emergency Department Practice Management Association (EDPMA) is a trade association
focused on the sustainable delivery of high-quality, cost-effective patient care in emergency
departments. Our members deliver or directly support health care for approximately half of the
146 million patients that annually visit U.S. emergency departments.

The Findings
91% Of Filed Claims Remain Open and Unadjudicated
Respondents reported almost 200,000 outstanding claims. Payers ignoring claims in the open negotiation period
contribute to the significant volume of IDR claims.[2]

95.6% of Outstanding Claims Are 5+ Months Old From 127 Health Plans
If the current NSA implementation goes unchecked, this model will cripple those who staff emergency
departments, risking patients’ access to quality emergency care. These emergency departments often serve rural
and underrepresented communities. Our study reveals outstanding claims by date range:

Payers Are Not Participating In 30-Day Open Negotiation Period And IDR Process As Expected By Statute
68% of filed IDR claims did NOT receive replies from health plans during the 30-day open negotiation period.
Respondents further reported that 52% of payers did not acknowledge an IDR claim had been filed, and that 75%
of payers who actually responded in the IDR process made NO actionable offers.

[1] Redacted data must be at least 3 months old; at least 5 data contributors per published dataset; no group contributing more than 25% of a data set; raw data only reviewed
by a third-party independent consultant.
[2] https://www.cms.gov/files/document/initial-report-idr-april-15-september-30-2022.pdf

The Study
EDPMA surveyed its membership to report on issues related to the implementation of the No Surprises Act (NSA)
and its Independent Dispute Resolution (IDR) process since its enactment on January 1, 2022. This data documents
our members’ experiences with the IDR processs and represents a high-level summary of initial findings; additional
details are forthcoming.

The Numbers
EDPMA’s respondents represented over half of EDPMA’s annual emergency department patients.
This accounts for at least one-fourth of all ED visits in the United States.
Respondents filed 220,000+ IDR claims.
Date range: January – December 2022
Antitrust Safe Harbor status maintained[1]

< 30 days:
30-60 days:
61-90 days:

0.1%
0.5%
3.2%

91-120 days:
121-150 days:
>151 days:

0.6%
44.2%
51.4%

No Surprises Act
Independent Dispute
Resolution Effectiveness

No Surprises Act
Independent Dispute
Resolution Effectiveness
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Data Analysis
No Surprises Act Independent

Dispute Resolution Effectiveness

Rapid and Effective Enforcement Is Not Happening
Physician groups are filing complaints with CMS and CCIIO and issuing demand letters to health plans. Yet despite
these efforts, emergency physicians continue to experience a pro-payer process. Respondents reported that CMS
responded to about 14% of their complaints.

87% of Payers Did Not Pay In Accordance with the IDR Entity Decision
Payers’ blatant disregard of the No Surprises Act’s intent and CMS issued guidance undermines the law and guts
fair emergency physician reimbursement that underpins emergency care in America. Of the survey respondents,
60% quantified the percentage of payments won in IDR but NOT paid within the prescribed 30 days. Of these, 1/3
reported 100% noncompliance by health plans; 1/3 reported noncompliance from 89% to 98% of the time; and 1/3
reported noncompliance averaging 37% of the time.

The Solutions

To ensure a sustainable healthcare safety net, emergency physicians must be fairly compensated in a
timely manner for services already delivered, especially if those services are required under the federal
EMTALA law, which provides both a guaranteed network for health plans and a safety net for patients.

Implement the Law as Designed
The Administration should not alter the law Congress passed, should ensure that all parties have fair and appropriate
access to the provisions contained in the law, and should enforce compliance with the law by all parties.

Congressional Involvement
Congress should ensure that the bipartisan No Surprises Act not only keeps patients out of the middle of payment
disputes but is implemented as intended. This includes aligned implementation policies for health plans and
providers, efficient and cost-effective dispute resolution, appropriate transparency, and effective enforcement
processes. Congress’ continued assistance and involvement is key to achieving the agreed-upon goals of this
landmark legislation, while also preventing the NSA from becoming a landmark failure due to its undermining the
viability of emergency medicine physician groups—the heart of our national emergency safety net system.

Rapid and Effective Enforcement 
The Tri-Departments must uphold the NSA statute and ensure that ALL parties fully participate in the IDR process
with a common spirit of fair and timely resolution of disputed claims. Payers who refuse to comply with the IDR
process or fail to pay as directed by the IDR entity should be subject to penalties and fees.

EMTALA Must Now Be Funded
Since 1987, the federal law EMTALA mandates emergency physicians to treat all patients regardless of their ability to
pay. This requirement is significant and applies to almost all emergency care provided in US hospitals. However
beneficial, EMTALA was never funded. Now, the No Surprises Act is causing commercial reimbursement to
decrease, upsetting the previous equilibrium. EMTALA-required care, stand-by costs, uninsured care, and
underinsured care have no offset in a system that requires care for all patients irrespective of reimbursement. We
must now step up to ensure that the U.S. emergency care system is sustainable and that emergency medicine
physicians can still supply much-needed care. Without solutions, our nation’s healthcare safety net will crumble.

cathey.wise@edpma.org703-506-3282Cathey WiseContact
edpma.org
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Chart Regarding Applicability of the Federal Independent Dispute Resolution Process in Bifurcated States 
The No Surprises Act establishes a Federal Independent Dispute Resolution (IDR) process that providers, emergency facilities, and 
providers of air ambulance services and group health plans and health insurance issuers in the group and individual market, as well as 
Federal Employees Health Benefits (FEHB) carriers, may use following the end of an unsuccessful open negotiation period to determine 
the out-of-network (OON) payment amount for certain qualified IDR items and services, which include: 

• Emergency services (including post-stabilization services);1 

• Nonemergency items and services furnished by OON providers with respect to patient visits at certain in-network health care 
facilities2, and 

• Air ambulance services furnished by OON providers of air ambulance services3 
The Federal IDR process does not apply to items and services payable by Medicare, Medicaid, the Children’s Health Insurance 
Program, or TRICARE. The Federal IDR Process also does not apply in instances where a specified state law (SSL) or All-Payer Model 
Agreement (APMA) under Section 1115A of the Social Security Act provides a method for determining the total OON amount payable 
under a group health plan or group or individual health insurance coverage. 

The Federal IDR process does apply to self-insured plans sponsored by private employers, private employee organizations, or both 
(i.e., self-insured plans governed by the Employee Retirement Income Security Act (ERISA)) in all states, except in cases in which a self-
insured plan has opted to subject itself to an SSL, as permitted under some states’ laws, or if an APMA applies with respect to the plan, 
the nonparticipating provider or nonparticipating emergency facility, and the item or service.4 Similarly, in all states, the Federal IDR 
Process does apply to health benefits plans offered through the FEHB Program, where an Office of Personnel Management (OPM) 
contract with an FEHB Carrier does not provide that an SSL will apply. 

 

1 See 26 CFR 54.9816-4T(c)(2), 29 CFR 2590.716-4(c)(2), and 45 CFR 149.110(c)(2). 
2 See 26 CFR 54.9816–3T, 29 CFR 2590.716–3, and 45 CFR 149.30. 
3 See 86 CFR 36872, p 36885 (July 2021) (“Given the applicability of the [Airline Deregulation Act of 1978], the Departments are not aware of any state laws that 
would meet the criteria to set the out-of-network rate for nonparticipating providers of air ambulance services when providing services subject to the protections 
in the No Surprises Act.”), https://www.federalregister.gov/d/2021-14379/p-132. The Departments note the state of Alaska’s assertion that the Alaska Division of 
Insurance applies 3 AAC 26.110(a) to all out- of-network health care claims paid by insurance companies including to air ambulance providers as summarized in 
their enforcement letter: https://www.cms.gov/files/document/caa-enforcement-letters-alaska.pdf. 
4 Payment disputes with non-federal governmental plans may be subject to an SSL, either because the SSL applies broadly to non-federal governmental plans in 
the state or because the plan has voluntarily opted to subject itself to an SSL, as permitted under the SSL.  
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Currently the Federal IDR process applies for determining an OON payment amount: 

• in 28 states, the District of Columbia and four US territories for all qualified IDR items and services for all plans, issuers and 
FEHB carriers subject to the No Surprises Act5 ; and  

• in all states and the District of Columbia, for self-insured plans sponsored by private employers, private employee organizations, 
or both, unless the self-insured plan voluntarily opts into an SSL where permissible by the state; 
o there are six states that allow self- insured plans to opt into an SSL: Georgia, Maine, Nevada, New Jersey, Virginia, and 

Washington. Please note that because opting into a state’s process is not mandatory, any given self-insured plan in the state 
may or may not have opted in. In determining Federal IDR process eligibility of payment disputes involving self- insured plans 
in these states, certified IDR entities must ascertain whether the plan has opted into the state process. Payment disputes 
involving self- insured plans in these states that have not opted into the relevant state’s process are subject to the Federal 
IDR Process.  

In order for an SSL or APMA to determine the out-of-network rate, any such SSL or APMA must apply to: 

1. the plan, issuer, or coverage involved, including where a SSL applies because the state has allowed a plan that is not otherwise 
subject to applicable state law an opportunity to opt in, subject to section 514 of ERISA, 

2. the OON provider or OON emergency facility involved (and in the case of state out-of-network rate laws, the OON provider of 
air ambulance services involved), and 

3. the item or service involved.  

In instances where an SSL or APMA does not satisfy all these criteria, the SSL or APMA does not apply to determine the OON rate. 

To view a basic chart for determining the applicability of a state or Federal IDR process, please go here. 

In some ‘bifurcated states’, some items or services provided by OON providers, facilities or providers of air ambulance services may be 
subject to the Federal IDR process, while other items and services are subject to an SSL or APMA. There are currently 21 bifurcated 
states,6 where either the state law or Federal law will apply depending on what is specified in the SSL or APMA. The chart below is a 

 
5 Alabama, Arizona, Arkansas, District of Columbia, Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana, Massachusetts, Minnesota Mississippi, Montana, 
North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Vermont, West Virginia, 
Wisconsin, Wyoming, American Samoa, Guam, Northern Mariana Islands, Puerto Rico, and U. S. Virgin Islands 
6 California, Colorado, Connecticut, Delaware, Florida, Georgia, Illinois, Maine, Maryland, Michigan, Missouri, Nebraska, Nevada, New Hampshire, New Jersey, 
New Mexico, New York, Ohio, Texas, Virginia, and Washington 
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https://www.cms.gov/files/document/caa-federal-idr-applicability-chart.pdf
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tool to assist certified IDR entities in determining whether a given payment dispute is subject to the Federal IDR process in bifurcated 
states. Please note that this tool does not contain all available information about SSLs or APMAs that may apply to certain items and 
services instead of the Federal IDR process.  

The information in this chart related to SSLs and APMAs is current as of January 11, 2023 and the Departments intend to update this 
content periodically to capture relevant changes. The information included in the chart does not constitute legal advice, and its 
content should not be relied upon as a substitute for legal research and analysis sufficient to ensure the integrity of a certified IDR 
entity’s determinations regarding the applicability of the Federal IDR process to a particular payment dispute, or as a substitute for a 
certified IDR entity’s reasonable judgment. 

For more information about these bifurcated-process states, certified IDR entities should review relevant state law (including relevant 
administrative or case law) and APMAs. Certified IDR entities may also consult with appropriate state authorities regarding whether an 
SSL, APMA, or the Federal IDR process applies to a particular payment dispute. 

The state letters available here, capture the Centers for Medicare and Medicaid Service’s understanding of relevant portions of the 
Public Health Service Act, as amended by Title I (No Surprises Act) and Title II (Transparency) of Division BB of the Consolidated 
Appropriation Act, 2021 . These letters also communicate whether the Federal IDR process applies in each state, and in what 
circumstances. 
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

California No In California, the Federal IDR process applies to: 

• Emergency items and services covered by Exclusive 
Provider Organizations (EPOs) and Preferred 
Provider Organizations (PPOs) under the jurisdiction 
of the California Department of Insurance (CDI) 

• Air ambulance services furnished by OON providers 

California’s SSL applies to the following:  

• Emergency items and services by OON providers or 
OON facilities for all HMOs, PPOs, and EPOs under the 
jurisdiction of the Department of Managed Health Care 
(DMHC) 

• Nonemergency items and services by OON providers at 
in-network facilities for all HMOs and those  PPOs and 
EPOs under the jurisdiction of the Department of 
Managed Health Care (DMHC).   

• Nonemergency items and services by OON providers at 
in-network facilities for PPOs and EPOs under 
California Department of Insurance (CDI) jurisdiction 

Note: CDI’s laws apply to entities that have the term 
“insurance” in their name.  Most health care service plans 
under the jurisdiction of DMHC have “of California” in 
their name.) 

CA SSL 

Supplemental CA SSL Info 

DMHC Guidance, March 
21, 2022  

CA Enforcement Letter 

Colorado No In Colorado, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

Colorado’s SSL applies to the following: 
• Emergency services by OON providers or facilities and 

nonemergencies, including ancillary services or 
treatment at in-network facilities provided by an OON 
provider 

• Post stabilization emergency services 

CO SSL 

Supplemental CO SSL Info 

CO Enforcement Letter 

Colorado HB 1284 
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https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB72
http://www.insurance.ca.gov/01-consumers/110-health/60-resources/upload/AB-72-Fact-Sheet-Consumer_Protection_for_Surprise_Medical_Bills-rev2.pdf
https://www.dmhc.ca.gov/Portals/0/Docs/OPL/APL%2022-011%20-%20No%20Surprises%20Act%20(NSA)%20Guidance%20(3_21_22).pdf
https://www.dmhc.ca.gov/Portals/0/Docs/OPL/APL%2022-011%20-%20No%20Surprises%20Act%20(NSA)%20Guidance%20(3_21_22).pdf
https://www.cms.gov/files/document/cms-letter-ca-caa-enforcement-and-dispute-resolution.pdf
https://drive.google.com/file/d/1fwl9UN8pA4__WQ6o1I_nhqMfy6QjC6T7/view
https://leg.colorado.gov/bills/hb22-1284
https://www.cms.gov/files/document/caa-enforcement-letters-colorado.pdf
https://leg.colorado.gov/sites/default/files/2022a_1284_signed.pdf
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Connecticut No In Connecticut, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers

In Connecticut, the  SSL applies to: 

•

•

Emergency services furnished to insured individuals, 
regardless of whether the services are performed by an 
OON provider, and regardless of whether the services 
are furnished by an in-network or OON facility.
The Connecticut SSL also provides for a payment 
methodology for OON nonemergency services when 
either of the following occurs:

1. The services were furnished to an insured individual
by an OON provider at an in-network facility when an
in-network provider was not available, and the
individual did not knowingly elect to obtain these
services and the services were authorized by the
payer; or

2. The services were furnished to an insured individual
by an out-of-network provider assisting an in-network
provider at an in-network facility.

CT SSL 

Supplemental CT SSL Info 

CT Enforcement Letter 

Delaware No In Delaware, the Federal IDR process applies to: 

• Nonemergency items and services furnished by
OON providers at in-network facilities

• Air ambulance services furnished by OON providers

Delaware’s SSL will apply for purposes of determining the 
OON rate with respect to emergency services that 
originated in a hospital emergency facility or comparable 
facility by non-network providers. 

Note: this includes free standing emergency facilities and 
OON facilities 

DE law does not make a distinction between providers and 
facilities for emergency medical conditions. 

§ 3349. Emergency care
(DE) 

§ 3565. Emergency care
(DE) 

Supplemental DE SSL Info 

DE Enforcement Letter 
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https://www.cga.ct.gov/current/pub/chap_700c.htm#sec_38a-477aa
https://www.cga.ct.gov/2020/rpt/pdf/2020-R-0204.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Connecticut.pdf
https://delcode.delaware.gov/title18/c033/sc01/index.html#3349
https://delcode.delaware.gov/title18/c033/sc01/index.html#3349
https://delcode.delaware.gov/title18/c035/sc03/index.html#3565
https://delcode.delaware.gov/title18/c035/sc03/index.html#3565
https://delcode.delaware.gov/title18/c035/sc03/index.html#3565
https://regulations.delaware.gov/AdminCode/title18/1300/1316.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Delaware.pdf
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Florida No In Florida, the Federal IDR process applies to: 

Emergency items and services and non-emergency 
items and services furnished by OON providers at in-
network facilities for disputes involving “Health plans” 
as defined by F.S. 408.7057(1)(b), which include Health 
Maintenance Organizations (HMOs) and Prepaid Health 
Clinics (PHCs) authorized under F.S. 409.912, Exclusive 
Provider Organizations (EPOs) certified under F.S. 
627.6472, and major medical expense health insurance 
policies, as defined in F.S. 627.643(2)(e), offered by a 
group or individual market health insurer, including 
Preferred Provider Organization (PPOs) defined in F.S. 
627.6471, for the following: 

1. Hospital Inpatient services: Single claims with a 
value below $10,000, or batched claims with an 
aggregate value below $10,000 (this value 
threshold is not applicable to services provided by 
rural hospitals as defined by F.S. 395.602(2)(e)) 

2. Hospital Outpatient services: Single or batched 
claims with a value below $3,000 (value threshold 
not applicable to services provided by rural 
hospitals) 

3. Professional services: Single or batched claims with 
a value below $500 

In Florida, the Federal IDR process also applies to air 
ambulance services by OON providers. 

Florida SSL will apply to the following: 

Emergency items and services, and non-emergency items 
and services by OON providers at in-network facilities, 
including free-standing emergency facilities for claim 
disputes involving HMOs, PHCs, EPOs, PHPs, PPOs related 
to the following payment threshold amounts:  

1. Hospital Inpatient Claims (contracted providers) 
$25,000 

2. Hospital Inpatient Claims (non-contracted providers) 
$10,000 

3.  Hospital Outpatient Claims (contracted providers) 
$10,000 

4.  Hospital Outpatient Claims (non-contracted 
providers) $3,000 

5.  Physicians $500 
6.  Rural Hospitals None 
7.  Other Providers None 

Claims for less than the minimum amounts listed above for 
each type of service are ineligible 

 

FL SSL 

 

Supplemental FL SSL 

 

FL Enforcement Letter 
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http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0400-0499/0408/Sections/0408.7057.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0400-0499/0409/Sections/0409.912.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.6472.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.6472.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.643.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.6471.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.6471.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String&URL=0600-0699/0627/Sections/0627.64194.html
https://www.flrules.org/gateway/ruleno.asp?id=59A-12.030
https://www.flrules.org/gateway/ruleno.asp?id=59A-12.030
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Florida.pdf
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Georgia Yes In Georgia, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

Georgia’s SSL applies to: 

• Emergency items and services by OON providers and at 
OON emergency facilities 

• Nonemergency items and services furnished by OON 
providers at in-network facilities  

GA SSL 

GA Multiple Employer 
Self-Insured Health Plans 

GA SSL Self-Funded Plan 
Opt In  

[Updated Enforcement 
Letter will be available 
soon] 
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https://rules.sos.ga.gov/GAC/120-2-106
https://rules.sos.ga.gov/gac/120-2-50
https://rules.sos.ga.gov/gac/120-2-50
https://www.legis.ga.gov/api/legislation/document/20212022/196459
https://www.legis.ga.gov/api/legislation/document/20212022/196459
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Illinois No In Illinois, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

Illinois’ SSL applies to covered services received at a 
participating health care facility from an OON provider 
that are:  

a. Ancillary services,  
b. Items or services furnished as a result of unforeseen, 

urgent medical needs that arise at the time the item or 
service is furnished, or  

c. Items or services received when the facility or the OON 
provider fails to satisfy the notice and consent criteria 
specified under Section 356z.3a. 

Illinois’ SSL applies to: 

• Emergency items and services by OON providers and at 
OON emergency facilities, including independent 
emergency facilities 

• Nonemergency items and services furnished by OON 
providers at in-network facilities  

• Effective July 1, 2022, items and services furnished by 
an HMO plan 

 

IL SSL 

 
Supplemental IL SSL Info 

 

IL Enforcement Letter 

Maine  Yes In Maine, the Federal IDR process applies to: 

• Air ambulance services furnished by OON 
providers 

 

Maine’s SSL applies to the following: 

• Emergency items and services by OON providers 
and non-emergency items and services by OON 
providers at in-network facilities. 

 

Maine SSL.1 
 
Additional Maine SSL Info 
 
[ME Enforcement letter 
will be available soon.] 
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https://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=021500050K356z.3a
https://www.ilga.gov/legislation/publicacts/102/PDF/102-0901.pdf
https://www.ilga.gov/legislation/publicacts/102/PDF/102-0901.pdf
https://www.team-iha.org/files/non-gated/finance/pa-102-0901-surprise-billing-june-27-memo.aspx?ext=.pdf
https://www.team-iha.org/files/non-gated/finance/pa-102-0901-surprise-billing-june-27-memo.aspx?ext=.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-illinois.pdf
https://legislature.maine.gov/legis/bills/bills_129th/billtexts/HP150101.asp#:%7E:text=An%20uninsured%20patient%20who%20has,4303%2DC%2C%20subsection%203.
https://legislature.maine.gov/statutes/22/title22sec1718-D-1.html
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Maryland No In Maryland, the Federal IDR process applies to: 

• Emergency and nonemergency items and services 
furnished by OON providers (who are not hospital 
based or on call if they don’t accept assignments of 
benefits for EPO and PPO enrollees) at in-network 
health care facilities 

• Air Ambulance services furnished by OON providers 

Maryland’s APMA determines the OON rate for claims for 
emergency and nonemergency items and services 
involving HMO, PPO or EPO plans governed by Maryland 
law, or hospital-based or on-call physicians paid directly by 
a PPO or EPO (assignment of benefits). 

 

MD SSL.1-HMO  

 
MD SSL.2-PPO 

 
MD Enforcement Letter 
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https://msa.maryland.gov/megafile/msa/speccol/sc5300/sc5339/000113/000000/000538/unrestricted/20050713e.pdf
https://msa.maryland.gov/megafile/msa/speccol/sc5300/sc5339/000113/000000/000538/unrestricted/20050713e.pdf
https://law.justia.com/codes/maryland/2020/insurance/title-14/subtitle-2/section-14-205/
https://www.cms.gov/files/document/caa-enforcement-letter-maryland.pdf
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Michigan No In Michigan, the Federal IDR process applies to: 

• Any emergency items furnished at in-network and 
OON facilities by OON providers 

• Any eligible nonemergency items furnished by OON 
providers at in-network facilities 

• Emergency services furnished by OON providers 
who are dentists and nurse aids, whether they are 
or are not licensed, registered, or otherwise 
authorized in MI 

• Nonemergency services furnished by OON dentists 
and nurse aids, whether they are or are not 
licensed, registered, or otherwise authorized in MI 
at in-network facilities 

• Non-emergency services furnished by an OON 
provider with respect to a visit at an in-network 
health care facility, but where the provider is not 
physically located at the facility, in accordance with 
the NSA’s definition of “visit” 

• Air Ambulance services furnished by OON providers 

 

 

Michigan’s SSL will apply for purposes of determining the 
OON rate for services involving plans, issuers, or coverage 
subject to state insurance regulation (insurers, including 
HMOs) that are as follows: 

• Pre-stabilization emergency services 
• Post-stabilization emergency services at independent 

freestanding emergency departments, emergency 
department of a hospital, and at hospitals 

• Furnished by OON providers licensed, registered, or 
otherwise authorized to engage in a health profession 
in MI (excluding dentists and nurse aids) 

• Non-emergency services furnished by an OON provider 
with respect to a visit at an in-network health care 
facility if the provider is physically located at the 
facility, if MI disclosure was not provided or patient 
does not have ability or opportunity to choose an in-
network provider (excluding dentists or nurse aids) 

• Self-funded plans maintained by State of Michigan or 
local government for employees 

Note: Under MCL 333.24504(4), "Provider" means an 
individual who is licensed, registered, or otherwise 
authorized to engage in a health profession under article 
15, but does not include a dentist licensed under part 166. 

MI SSL Section 333.24507 

 

MI SSL Section 333.24509 

 

MI Surprise Medical Billing 
Information for Providers, 
Carriers 

[Updated MI Enforcement 
Letter will be available 
soon.] 
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http://www.legislature.mi.gov/(S(uzm1xkz2lyfw2g4wbydq4y1w))/mileg.aspx?page=getobject&objectname=mcl-333-24504&query=on&highlight=public%20AND%20health
https://www.legislature.mi.gov/(S(3ojumvr5eg0s43ijsnq5yx3q))/mileg.aspx?page=getObject&objectName=mcl-333-24507
https://www.legislature.mi.gov/(S(fdraefjzb4gzgho5s0vogk3k))/mileg.aspx?page=getObject&objectName=mcl-333-24509
https://www.michigan.gov/difs/utilization-review/surprise-medical-billing-information-for-providers-carriers
https://www.michigan.gov/difs/utilization-review/surprise-medical-billing-information-for-providers-carriers
https://www.michigan.gov/difs/utilization-review/surprise-medical-billing-information-for-providers-carriers
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Missouri No In Missouri, the Federal IDR process applies to: 

• Emergency services at OON facilities 
• Nonemergency items and services furnished by 

OON providers at in-network health care facilities 
• Air ambulance services furnished by OON providers 

Missouri’s SSL will apply for purposes of determining the 
OON rate with respect to: 

• Unanticipated OON emergency care furnished to 
individuals by OON health care professionals at an in-
network facility per Section 376.690, Missouri Revised 
Statute (RSMo): “health care services received by a 
patient in an in-network facility from an out-of-
network health care professional from the time the 
patient presents with an emergency medical condition 
until the time the patient is discharged.” 

MO SSL 

 

Supplemental MO SSL Info  

 

MO Enforcement Letter 

Nebraska No In Nebraska, the Federal IDR process applies to: 

• Post-stabilization emergency services furnished by 
OON providers or facilities 

• Nonemergency services from out-of-network 
providers at in-network facilities 

• Air ambulance services furnished by OON providers 

Nebraska’s SSL will apply for determining the OON rate 
with respect to emergency services only up to stabilization 
furnished by OON health care providers at in-network 
emergency facilities. 

 

NE SSL 

 
Supplemental NE SSL Info 
 
NE Enforcement Letter 
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https://revisor.mo.gov/main/OneSection.aspx?section=376.690&bid=47945&hl
https://insurance.mo.gov/laws/bulletin/documents/InsuranceBulletin20-18SurpriseBillingandExternalArbitrationFAQs.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-missouri.pdf
https://www.nebraskalegislature.gov/FloorDocs/106/PDF/Slip/LB997.pdf
http://update.legislature.ne.gov/?p=28073
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Nebraska.pdf
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State Available 
Self- 
insured 
(ERISA) 
Opt-In? 

Information on Scope of Federal IDR Process 

(This describes items and services to which the 
Federal IDR process applies for claims involving 
an insured group plan, Federal Employees 
Health Benefits (FEHB) program plan, or group 
or individual health insurance coverage in 
states with an SSL or APMA) 

Information on Specified State Law (SSL) or All-
Payer Model Agreement (APMA) 

Resources 

Nevada Yes In Nevada, the Federal IDR process applies to: 
• Emergency items and services at critical access 

hospitals 
• Post emergency medical treatment after 24 hours 
• Nonemergency items and services by OON 

providers at in network health care facilities 
• Air ambulance services furnished by OON providers 

Nevada SSL will apply to determine the OON rate for: 
• Emergency services provided by an OON facility or an 

OON provider at an in-network facility, except for 
critical access hospitals. 

• Nevada law provides predetermined payment amounts 
to OON providers and facilities that provide emergency 
services that vary depending on the length of a 
previously existing contract between the provider or 
facility with the plan/issuer and how a contract may 
have been terminated (a specified predetermined rate 
if the contract was within the 24 months immediately 
preceding the date on which the medically necessary 
emergency services were rendered and another 
predetermined rate there was a contract within the 12 
months preceding the service.) 

NV SSL  
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New 
Hampshire 

No In New Hampshire, the Federal IDR process applies to: 

• Emergency items and services furnished at out-of-
network facilities, including claims at free-standing 
emergency departments, for non-managed care 
plans 

• Items and services furnished by an OON provider at 
an in-network facility which are not related to 
anesthesiology, radiology, emergency medicine, 
and pathology services for emergency and non-
emergency items and services 

• Air Ambulance services furnished by OON providers 

New Hampshire’s SSL applies to out-of-network 
anesthesiologists, pathologists, radiologists, and 
emergency physicians and prohibits balance billing when 
care was provided at an in-network hospital or in-network 
ambulatory surgical center. 
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https://www.leg.state.nv.us/nrs/nrs-439B.html
https://www.leg.state.nv.us/Session/80th2019/Bills/AB/AB469_EN.pdf
https://doi.nv.gov/Consumers/Health_and_Accident_Insurance/Balance_Billing_FAQs/
https://www.cms.gov/files/document/caa-enforcement-letters-nevada.pdf
https://legiscan.com/NH/text/HB1809/2018
https://www.nh.gov/insurance/media/bulletins/2021/documents/federal-no-surprises-act-billling-protections.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-Hampshire.pdf
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New Jersey Yes In New Jersey, the Federal IDR process applies to: 
• Air ambulance services furnished by OON providers 

New Jersey’s SSL applies for purposes of determining the 
OON rate with respect to OON services rendered on an 
inadvertent and/or emergency or urgent basis to 
individuals covered under a health benefits plan issued in 
New Jersey, including emergency items and services at 
free standing emergency facilities. 

NJ SSL 
 
Supplemental NJ SSL Info 
 
N.J.A.C. 11:4-56, Self-
Funded Multiple Employer 
Welfare Arrangements  
 
NJ Enforcement Letter 

New Mexico No In New Mexico, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

New Mexico’s SSL applies when a covered person receives 
an emergency health care service at an OON facility or 
receives non-emergent care from an OON provider at an 
in-network facility. This broadly applies to nonemergency 
care rendered by an OON provider when: 

1. the covered person at an in-network facility does not 
have the ability or opportunity to choose an in-
network provider who is available to provide the 
covered services; or  

2. medically necessary care is unavailable within a health 
benefits plan's network; provided that “medical 
necessity” shall be determined by a covered person's 
provider in conjunction with the covered person's 
health benefits plan and health insurance carrier. 

Note: The limitation on charges for non-emergency care is 
described in Section 59A-57A-4 NMSA 1978. 
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https://www.billtrack50.com/BillDetail/922039
https://www.state.nj.us/dobi/division_consumers/insurance/outofnetwork.html
https://www.nj.gov/dobi/division_insurance/mewaapps.htm
https://www.nj.gov/dobi/division_insurance/mewaapps.htm
https://www.nj.gov/dobi/division_insurance/mewaapps.htm
https://www.cms.gov/files/document/caa-enforcement-letters-new-jersey.pdf
https://www.nmlegis.gov/sessions/99%20Special/FinalVersions/SB0005.html
https://www.nmlegis.gov/Sessions/19%20Regular/bills/house/HB0207.HTML
https://www.osi.state.nm.us/wp-content/uploads/2019/07/Senate-Bill-337-The-Surprise-Billing-Protection-Act..pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-Mexico.pdf
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New York No  In New York, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

New York’s SSL applies to treatment by an out-of-network 
provider at an in-network hospital or ambulatory surgical 
center. Additionally, consumers with HMO coverage are 
protected from surprise bills when an in-network doctor 
refers them to an OON provider. New York’s SSL also 
applies to emergency services in hospitals, including 
inpatient care following emergency room treatment, as 
well as emergency medicine, anesthesia, pathology, 
radiology, laboratory, neonatology, assistant surgeon, 
hospitalist, or intensivist services. 

New York’s law also applies to non-emergency services by 
an out-of-network provider at an in-network facility or 
ambulatory surgical center. 
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https://www.dfs.ny.gov/system/files/documents/2022/12/rf_23nycrr400_a1_txt.pdf
https://www.dfs.ny.gov/system/files/documents/2022/12/rf_23nycrr400_a1_txt.pdf
https://www.dfs.ny.gov/consumers/health_insurance/surprise_medical_bills
https://www.dfs.ny.gov/industry_guidance/circular_letters/cl2021_10
https://www.dfs.ny.gov/industry_guidance/circular_letters/cl2021_10
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-York.pdf
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Ohio No In Ohio, the Federal IDR process applies to: 

• Emergency services and nonemergency items and 
services furnished by OON providers at in-network 
facilities only for claims which are less than $750. 

• Air ambulance services furnished by OON providers 

Ohio’s SSL applies to the following: 

• Emergency services provided at OON health care 
facilities and emergency services provided by an OON-
network health care provider at in-network facilities, 
including free standing emergency facilities, if the 
emergency services are “unanticipated out-of-network 
care” as defined at Revised Code 3902.50(L) and 
subject to R.C. 3922.01., including self-funded multiple 
employer welfare arrangement and non-federal 
governmental health plans. 

• Nonemergency services by an OON network provider 
at an in-network facility if the nonemergency services 
are “unanticipated out-of-network care” as defined at 
Revised Code 3902.50(L). 

Note: “Unanticipated out-of-network care” per R.C. 
3902.50(L) means health care services, including clinical 
laboratory services, that are covered under a health 
benefit plan and that are provided by an out-of-network 
provider when either of the following conditions applies: 

1. The covered person did not have the ability to request 
such services from an in- network provider; or 

2. The services provided were emergency services. 
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https://codes.ohio.gov/ohio-administrative-code/rule-3901-8-17
https://www.lsc.ohio.gov/documents/reference/current/membersonlybriefs/134%20Types%20of%20Health%20Insurers.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-ohio.pdf
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Texas No In Texas, the Federal IDR process applies to: 

• Non-federal governmental plans that are not 
subject to Texas’ balance billing laws, which may 
include plans for employees of state universities, 
and school districts that have opted out of 
participation in the Teacher Retirement System 
health plan. 

• Air ambulance services furnished by OON providers 

Texas law will apply for purposes of determining the OON 
rate for state regulated PPO, EPO, and HMO plans, as well 
as Employee Retirement System/Teacher Retirement 
System and Texas Farm Bureau plans for the following:  

• Emergency care and post-stabilization services 
provided by an OON provider at an in-network hospital 
emergency room or a licensed free-standing 
emergency room  

• Emergency services and post-stabilization services at 
OON facilities 

• OON diagnostic imaging or laboratory services that 
were performed in connection with in-network 
emergency care, (whether in-network or OON facility) 

• Nonemergency services provided by an OON facility-
based provider in an in-network facility 
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https://statutes.capitol.texas.gov/Docs/IN/htm/IN.1467.htm
https://statutes.capitol.texas.gov/Docs/IN/htm/IN.1467.htm
https://texreg.sos.state.tx.us/public/readtac%24ext.ViewTAC?tac_view=5&ti=28&pt=1&ch=21&sch=PP&div=1&rl=Y
https://www.tdi.texas.gov/medical-billing/index.html
https://www.tdi.texas.gov/medical-billing/index.html
https://www.texmed.org/uploadedFiles/Current/2016_Practice_Help/Insurance/Texas%20Arbitration%20Process%207%201%202020%20v1.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-texas.pdf
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Virginia Yes In Virginia, the Federal IDR process applies to: 

• Emergency items and services furnished at an 
independent freestanding emergency facility 

• Post-stabilization emergency services 
• Nonemergency items and services that do not 

involve surgical or ancillary services furnished by 
OON providers at in-network health care facilities 

• Air ambulance services furnished by OON providers 

Virginia’s SSL applies to items and services for a Virginia-
issued fully-insured policy, a state employee health plan or 
other self-funded group health plan that has opted in to 
Virginia’s balance billing protections 

In Virginia, protected services are: 

• Emergency covered services received at either an in-
network or out-of-network hospital, not including post-
stabilization services received at an out-of-network 
hospital  

• Nonemergency covered surgical or ancillary services 
received at an in-network facility  

Note: Surgical or ancillary services means any 
professional services, including surgery, anesthesiology, 
pathology, radiology, or hospitalist services and 
laboratory services.  
“Facility” means an institution providing health care 

related services or a health setting, including hospital 
or other licensed inpatient center; ambulatory surgical 
or treatment center; skilled nursing center; residential 
treatment center; diagnostic, lab, or imaging center; 
rehabilitation and other therapeutic health setting. 
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https://law.lis.virginia.gov/vacode/38.2-3445.01/
https://law.lis.virginia.gov/vacode/38.2-3445.01/
http://register.dls.virginia.gov/details.aspx?id=9302
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/pages/Balance-Billing-Protection
https://scc.virginia.gov/balancebilling
https://scc.virginia.gov/balancebilling
https://scc.virginia.gov/balancebilling
https://scc.virginia.gov/balancebilling
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Virginia.pdf
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Washington Yes In Washington, the Federal IDR process applies to: 

• Air ambulance services furnished by OON providers 

In Washington, until July 1, 2023 or a later date 
determined by the Commissioner, Washington’s SSL 
applies to: 

• Emergency services, up to the point of stabilization, 
including those from behavioral health emergency 
services providers, regardless of the network status of 
a hospital or provider and without prior authorization.  

• Non-emergency health care services performed by 
OON providers at in-network facilities. 

Note:  

Emergency services encompass screening, stabilization, 
and post-stabilization services, including observation, or 
an inpatient and outpatient stay with respect to the visit 
during which screening and stabilization services were 
provided.  

Behavioral health emergency services providers include, in 
addition to a hospital emergency department, mobile 
crisis response teams, crisis triage and stabilization 
facilities, evaluation and treatment facilities, agencies 
certified by the state to provide outpatient crisis services 
and medical withdrawal management services. 
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https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1688-S2.SL.pdf?q=20220407161844
https://www.insurance.wa.gov/sites/default/files/documents/e2shb-1688-session-law-summary-table-3-30-22_0.pdf
https://www.insurance.wa.gov/contact-us-your-self-funded-group-health-plan-opt-questions
https://www.insurance.wa.gov/contact-us-your-self-funded-group-health-plan-opt-questions
https://www.insurance.wa.gov/contact-us-your-self-funded-group-health-plan-opt-questions
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Washington.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Washington.pdf



