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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

Alliance for Hippocratic Medicine, ¢ a.,
Plaintiffs,
and
State of Missouri, ¢/ al.,
Intervenor-Plaintiffs, Case No. 2:22-cv-00223-Z.
.
U.S. Food and Drug Administration, ez al.,
Defendants,
and
Danco Laboratoties, LI.C,

Intervenor-Defendant.

Joint Status Report Regarding Further Proceedings
Following Supreme Court Decision

The parties in this action hereby submit the following Joint Status Report regarding further
proceedings in this case following the Supreme Court’s decision in Food & Drug Administration v.
Alliance for Hippocratic Medijcine, 602 U.S. 367 (2024).

1. This Court previously stayed Defendants’ obligation to respond to both the original
Plaintiffs” Complaint and the State Intervenor-Plaintiffs” Complaint pending appellate proceedings
concerning this Court’s April 7, 2023 Order. See ECF Nos. 144, 180. The Court directed the parties
“to propose — no later than two weeks after the resolution of all appellate avenues concerning this
Court’s April 7, 2023 Order — a new deadline for Defendants to answer or respond to both

Complaints.” ECF No. 180.
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2. The Supreme Court issued its decision in Alzance for Hippocratic Medicine on June 13,
2024, and the Supreme Court’s judgment issued on July 15, 2024. The Fifth Circuit issued its
mandate on September 16, 2024. Accordingly, the parties have conferred and submit this joint
status reportt.

3. Defendants believe that no further proceedings are necessary or warranted in this
case. The Supreme Court concluded that the original Plaintiffs “lack standing to challenge FDA’s
actions,” A/l for Hippocratic Med., 602 U.S. at 374, which plainly requires dismissal of their
Complaint—regardless of any attempt by Plaintiffs or the State Intervenors to amend or supplement
their pleadings or add new parties. The Supreme Court’s decision highlighted legal defects in
Plaintiffs’ standing, not simply a failure to carry their evidentiary burden. Those legal deficiencies
cannot be cured through an amendment to the pleadings. Additionally, the State Intervenors cannot
continue with their Complaint because intervention requires an existing suit within the Court’s
jurisdiction, which is not present here. And the State Intervenors’ claims cannot proceed as an
independent suit because the States cannot satisfy venue requirements (and the States also
independently lack standing). The proper course, therefore, is for this Court to immediately dismiss
both existing Complaints, consistent with the Supreme Court’s judgment.

In light of the Plaintiffs’ and Intervenor-Plaintiffs’ positions below, however, to the extent
this Court is not inclined to immediately dismiss the existing Complaints, the next procedural step
should be briefing a motion to dismiss the current Complaints. Given that courts must assure
themselves of jurisdiction at every stage of a proceeding, this Court should not rule on any potential
motion to amend or supplement the pleadings or to add new parties before determining whether
jurisdiction properly exists over the current pleadings. Thus, to the extent this Court is not inclined
to immediately dismiss the Complaints, Defendants propose filing a motion to dismiss as to the

current Complaints by no later than 30 days following the Court’s entry of a scheduling order.
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4., Intervenor-Defendant agrees with Defendants. The Supreme Court unanimously
stated in rejecting Plaintiffs’ theories as insufficient to create an Article 11T case or controversy that
“the federal courts are the wrong forum for addressing the plaintiffs’ concerns about FDA’s
actions,” and that instead “[t|he plaintiffs may present their concerns and objections to the President
and FDA in the regulatory process, or to Congress and the President in the legislative process.” _A/.
Jfor Hippocratic Med., 602 U.S. at 396-397. Because there was never Article III jurisdiction over
Plaintiffs’ complaint, there was also never a jurisdictionally valid action into which anyone could
intervene. As a result, this litigation should be over.

5. Plaintiffs and Intervenor-Plaintiffs disagree with the above positions. The
Supreme Court rejected Defendants’ request to “to remand with instructions that the case be
dismissed or transferred to an appropriate venue.” U.S. Reply Br. 14 n.3. A plaintiff has a different
evidentiary burden at each stage of litigation, and the Supreme Court decided only whether the
private plaintiffs amassed enough evidence to prove standing for the preliminary injunction, not
whether their complaint should be dismissed, as previewed by the States’ previous filings. In any
event, for the reasons explained in the intervention briefs, the States have standing and could
proceed even if the private plaintiffs were dismissed. And if there were a venue issue (there is not),
the States could easily cure it, which would promote judicial efficiency given this Court’s extensive
background with the merits questions.

6. Additionally, Intervenor-Plaintiffs intend to file an amended complaint and any
appropriate motions in conjunction with that amended complaint. This amended complaint will
confirm that the States do not challenge the original 2000 approval of mifepristone, merely the
FDA'’s actions from 2016 to 2023. The amended complaint will also provide updated facts that
support Intervenor-Plaintiffs’ existing theories of standing. Intervenor-Plaintiffs may also seek to

amend other aspects of their complaint at the same time. Intervenor-Plaintiffs disagree with the
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suggestion to proceed to a motion to dismiss now, given that any amendments may moot or alter

the motion to dismiss, and Rule 15 requires that leave for a first amended complaint be freely given.

Intervenor-Plaintiffs intend to move for leave to amend within 2 weeks of the filing of this status

report.
September 30, 2024

ANDREW BAILEY
Missouri Attorney General

/s/ Joshua M. Divine

Joshua M. Divine, #69875MO
Solicitor General

Maria Lanahan, #65956MO
Samuel C. Freedlund, #73707MO
Deputy Solicitors General

Office of the Attorney General
Supreme Court Building

207 W. High Street

P.O. Box 899

Jetferson City, MO 65102

(573) 751-8870

(573) 751-0774 (fax)
Josh.Divine@ago.mo.gov
Maria.Lanahan@ago.mo.gov
Samuel. Freedlund@ago.mo.gov

KRIS W. KOBACH
Attorney General of Kansas

/s/ Erin B. Gaide
Erin B. Gaide, #29691KS
Assistant Attorney General

Office of the Attorney General
120 SW 10th Ave., 2nd Floor
Topeka, KS 66612

(785) 296-7109

(785) 296-3131 (fax)

Erin.Gaide(@ag.ks.gov

Respectfully submitted,

BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

/s/ Julie Strans Harris

JULIE STRAUS HARRIS
ERIC B. BECKENHAUER
EMILY NESTLER
Assistant Directors
DANIEL SCHWEI

Special Counsel
CHRISTOPHER A. EISWERTH
KATE TALMOR

Trial Attorneys

Federal Programs Branch
Civil Division

U.S. Department of Justice
1100 L St., NW
Washington, DC 20005
202-353-7633
julie.straushartis@usdoj.gov

BURDEN WALKER
Acting Deputy Assistant Attorney General

AMANDA N. LISKAMM
Acting Director

HILARY K. PERKINS
Assistant Director

NOAH T. KATZEN
Trial Attorney
Consumer Protection Branch

Counsel for Defendants
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RAUL R. LABRADOR
Idaho Attorney General

[s/ Joshua N. Turner

Joshua N. Turner, #121931D
Acting Solicitor General

James E.M. Craig, #63651D
Acting Division Chief

Idaho Office of

the Attorney General

700 W. Jetferson St., Suite 210
Boise, ID 83720

(208) 334-2400
josh.turner(@ag.idaho.gov
james.craig(@ag.idaho.gov

Counsel for Plaintiff-Intervenors

/s/ Julie Marie Blake

JULIE MARIE BLAKE, VA Bar No. 97891
ALLIANCE DEFENDING FREEDOM
44180 Riverside Parkway

Lansdowne, Virginia 20176

Telephone: (571) 707-4655

Facsimile: (571) 707-4790
jblake@ADFlegal.org

ERIK C. BAPTIST, D.C. Bar No. 490159

Filed 09/30/24 Page 5 of 6 PagelD 6495

/s/ Jessica L. Ellsworth

Jessica L. Ellsworth*
Catherine E. Stetson*

Philip Katz*

Lynn W. Mehler*

Marlan Golden*

HOGAN LOVELLS US LLP
555 Thirteenth Street N.W.
Washington, D.C. 20004

Tel: (202) 637-5600
jessica.ellsworth@hoganlovells.com

*admitted pro hac vice

Ryan Brown

RYAN BROWN ATTORNEY AT LAW
Texas Bar No. 24073967
ryan@tyanbrownattorneyatlaw.com

1222 S. Fillmore Street

Amarillo, TX 79101

Tel: (806) 372-5711

Counsel for Intervenor-Defendant

ERIN MORROW HAWLEY, D.C. Bar No. 500782*

MATTHEW S. BOWMAN, D.C. Bar No. 993261

ALLIANCE DEFENDING FREEDOM
440 First Street NW, Suite 600
Washington, DC 20001

Telephone: (202) 393-8690

Facsimile: (202) 347-3622
ebaptist@ADFlegal.org
chawley@ADFlegal.org
mbowman@ADFlegal.org

CHRISTIAN D. STEWART, TX Bar No. 24013569

MORGAN WILLIAMSON, LLP
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701 S Taylot, Suite 400, I.B 103
Amarillo, Texas 79101
Telephone: (806) 358-8116
Facsimile: (806) 350-7642
cstewart@mw-law.com

Counsel for Plaintiffs
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