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INTRODUCTION 

USAP does not contest Rule 26(a)(2)(B)(i)’s requirement that it must “complete[ly]” 

disclose its experts’ opinions and analyses in a report, or face exclusion under Rule 37(c)(1). But 

its brief offers numerous lengthy, inaccurate, and sometimes conflicting arguments as to why all 

three of its retained experts should be entitled to ignore this requirement. First, USAP 

erroneously characterizes its experts’ new opinions and analyses as mere “elaboration” on their 

original opinions, when in fact the experts ran new analyses and added new views not mentioned 

in their reports. Second, USAP claims the FTC “invited” the experts to offer new opinions and 

analyses by asking deposition questions. But the experts performed these new analyses and 

formed new opinions before the depositions and announced that fact at the outset. Third, USAP 

argues that it would be “bizarre and unfair” for the FTC’s experts to get the last word in a reply 

report—even though USAP jointly proposed that procedure to the Court and chose not to file any 

initial reports of its own. Finally, USAP claims that its late disclosure is harmless even though 

USAP still has not provided the materials necessary to evaluate its experts’ new analyses and has 

indicated that the experts will continue to develop new undisclosed opinions and analyses for 

trial. The Court should hold USAP to the requirements of Rule 26 and exclude any opinions and 

analyses not disclosed in its experts’ reports. 

ARGUMENT 

USAP does not seriously dispute that Rule 26 requires a written disclosure of all expert 

opinions and bases. And USAP’s own case law explains that “[s]ubsequently-given deposition 

testimony is not a substitution for adequate disclosure in the expert’s original report.” Asetek 

Danmark A/S v. CoolIT Sys. Inc., No. 19-CV-00410-EMC, 2022 WL 21306657, at *15 (N.D. 

Cal. Oct. 4, 2022) (cleaned up); see also FTC Mot. 5-6 (collecting cases). USAP’s arguments for 
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why it can nonetheless smuggle in new expert opinions and analyses in deposition are 

unavailing. 

I. USAP mischaracterizes its experts’ new opinions and analyses as mere elaborations 

USAP contends that its experts’ new opinions and analyses are not in fact new but only 

the kind of limited “elaboration” that some courts have allowed. Even assuming some degree of 

elaboration is permissible, however, an expert “may not . . . present new opinions, arguments, or 

evidence” in deposition when discussing an opposing expert’s report. Sportspower Ltd. v. 

Crowntec Fitness Mfg. Ltd., No. 8:17-cv-02032-JLS-KES, 2020 WL 7347860, at *3 (C.D. Cal. 

Nov. 18, 2020) (cleaned up). The cases cited by USAP do not hold otherwise. Each examined a 

specific factual scenario and allowed testimony that might have elaborated slightly on the 

contents of the expert’s report but did not constitute a new opinion or analysis. See, e.g., 

Holcombe v. United States, 516 F. Supp. 3d 660, 672 (W.D. Tex. 2021) (finding that the 

challenged portions of a supplemental report were “a logical extension” of the initial report); 

SEC v. Life Partners Holdings, Inc., No. 1:12-CV-00033-JRN, 2013 WL 12076934, at *3 (W.D. 

Tex. Nov. 8, 2013) (finding that the “slightly expanded opinion” did not violate Rule 26(a)); 

Asetek, 2022 WL 21306657, at *18 (finding that the expert “did not articulate any new 

opinions”).1  

Here, USAP’s experts’ new opinions and analyses go well beyond mere “elaboration.” 

Dr. Fowdur described numerous new analyses and data figures that USAP concedes are not in 

her report. For example, she  a data figure from Dr. Capps’ reply report by 

 
1 Cioffi is distinguishable for an additional reason that the court there found the report preceding the deposition had 
raised a “separate” and “independent” inquiry that the opening report had not raised (and to which the deposition 
testimony was claimed to be responsive). Cioffi v. Google, Inc., No. 2:13-CV-00103-JRG-RSP, 2017 WL 90756, at 
*1 (E.D. Tex. Jan. 10, 2017). Here, USAP cannot show that the topics in the FTC’s reply reports were separate or 
novel. 
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 In other words, she created a 

new data figure that is not set out in any written report and that the FTC has never seen. Dr. 

Fowdur also conducted a new analysis   

 Declaration of Kara Monahan (“Monahan 

Decl.”), Ex. 5 (Fowdur Dep. Tr.) 167:2-22, Dkt. No. 295-7. These and other examples (FTC 

Mot. 8-9) are directly analogous to the “additive” statistical analyses excluded in Wal-Mart 

Stores, Inc. v. Texas Alcoholic Bev. Comm’n—despite the party’s objection that the new analyses 

were a “necessary” and “appropriate response” to criticisms in the other party’s expert report. 

No. 1:15-cv-134-RP, 2017 WL 9480314, at *3 (W.D. Tex. May 22, 2017).   

 Dr. Kain waited until his deposition to claim that  relied upon by 

both him and Dr. Pimentel in their reports,  He 

protested that  

 

 Monahan Decl., Ex. 3 (Kain Dep. Tr.) 171:1-3, 93:17-19, 

Dkt. No. 295-5. USAP argues that Dr. Kain needed to change his views on the model because he 

was previously unaware of how Dr. Pimentel was applying it. Opp. 18-19. But when Dr. Kain 

wrote his report, he already had Dr. Pimentel’s initial report, which expansively described the 

model and the relationship between its components. Second Declaration of Kara Monahan 

(“Second Monahan Decl.”), Ex. 9 (Expert Report of Dr. Marc Philip T. Pimentel (July 25, 2025)) 

¶¶ 32-36. Moreover, Dr. Kain’s new opinion about  may not be his only 

new opinion. Dr. Kain stated at his deposition that he had additional opinions beyond his report, 

which USAP’s counsel later chided the FTC for assertedly not asking about. Monahan Decl., Ex. 
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7 (Ltr. from K. Fetterman to N. Perlman (Jan. 28, 2026)) at 3, Dkt. No. 295-9. USAP now drops 

a footnote in its brief claiming that Dr. Kain actually did provide all of his “substantive 

responses” to Dr. Pimentel at the deposition (Opp. 19 n.7), while simultaneously reserving the 

right elsewhere in the brief to develop and revise opinions and analyses through trial (Opp. 12 

n.6, 22).2 The purpose of Rule 26(a)(2)(B) is to pin down the opinions and analyses and avoid 

just this type of gamesmanship. 

Finally, USAP does not seriously dispute that Mr. Fix conducted a new interview  

 and then relied on that interview to 

offer a new opinion about  During 

his deposition, Mr. Fix acknowledged that he did not mention  in his report and was not 

familiar with  when he wrote his report. See Monahan Decl., Ex. 4 (Fix Dep. Tr.) 49:2-11, 

Dkt. No. 295-6. Yet USAP’s counsel sought to elicit new opinions about  that were nowhere 

in Mr. Fix’s report: 

  
 

  
 
See id. 234:21-235:14 (emphasis added). Mr. Fix then provided new opinions about  on 

topics not discussed in his expert report, such as  and  

 See id. 

 
2 USAP is also wrong to claim that the FTC’s motion is “procedurally deficient” as to Dr. Kain. Opp. 16. USAP 
reaches this conclusion only by repeatedly mischaracterizing the FTC’s motion to exclude as a “motion to strike.” 
E.g., Opp. 4, 6-7, 16. But this Motion is not about the narrow issue of striking deposition testimony; it is about 
protecting the FTC from the prejudice of admitting undisclosed expert opinions and analyses at trial. A motion to 
exclude is the proper vehicle for the FTC to seek such protection. See Wal-Mart, 2017 WL 9480314, at *4 (granting 
motion to exclude testimony based on improper “supplemental” expert report); see also Fed. R. Civ. P. 37(c)(1) 
(sanction for failure to disclose information is that “the party is not allowed to use that information . . . on a motion, 
at a  hearing, or at trial”).  
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USAP claims Mr. Fix’s new opinion is proper because it was responsive to Dr. 

Pimentel’s reply report. See Opp. 19. But that’s not what Mr. Fix testified.  

 Mr. Fix  He 

instead explained that he had been  and  

3 Mr. 

Fix had already interviewed  before submitting his original report. This 

kind of new analysis based on evidence previously available to the expert is precisely what Rule 

26(a)’s disclosure requirement was intended to prohibit. 

II. The FTC did not “invite” USAP’s experts to introduce new opinions or analyses 

Grossly mischaracterizing what happened in the depositions, USAP further claims that its 

experts’ new opinions and analyses “do not [even] implicate Rule 26(a)” because “the FTC 

invited” the experts “to respond to criticisms the FTC’s experts raised .” Opp. 1, 5 (alteration in 

original). USAP insists its experts simply “answered the FTC’s questions, explaining why they 

disagreed with those critiques and, where appropriate, clarifying any confusion . . . surrounding 

their opinions and methodologies.” Opp. 1. USAP then mischaracterizes the FTC’s position as an 

attempt to “limit an expert’s testimony simply to reading his report .” Opp. 7 (cleaned up). And it 

cites an out-of-circuit district court decision—Davis v. Adam—that allowed an expert to 

“elaborate[] on his opinions” and provide “off-the-cuff” remarks “only in response to Plaintiff’s 

counsel’s questions.” No. CIV-20-217-TDD-SH, 2025 WL 1782565, at *1, *3-4 (N.D. Okla. 

May 16, 2025).  

 
3 Monahan Decl., Ex. 4 (Fix Dep. Tr.) 49:2-8, Dkt. No. 295-6. Dr. Pimentel mentioned  

 Second Monahan Decl., Ex. 10 (Reply Expert Report of Dr. Marc 
Philip T. Pimentel (Dec. 8, 2025)) ¶ 85, but USAP’s counsel elicited opinions on  that went beyond that issue , 
Monahan Decl., Ex. 4 (Fix Dep. Tr.) 234:21-235:14, Dkt. No. 295-6. 
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But that is not what happened here, and that is not what the FTC is challenging. Each of 

USAP’s experts arrived at the deposition having already conducted new analyses, done new 

research, and formed new opinions that were not included in their reports. One of the experts, 

Mr. Fix, disclosed new opinions in response to questions from USAP’s counsel—not the FTC—

asking about  Monahan Decl., Ex. 4 (Fix Dep. 

Tr.) 234:25-235:7 Dkt. No. 295-6. The other two, Drs. Fowdur and Kain,  

 

 See FTC Mot. 3-4, 8-11; see also Monahan Decl., Ex. 5 (Fowdur Dep. Tr.) 15:9-19, Dkt. 

No. 295-7; Monahan Decl., Ex. 3 (Kain Dep. Tr.) 59:20-22, Dkt. No. 295-5. As a matter of basic 

diligence, the FTC attorneys followed up to ask what those new opinions were. This was not an 

affirmative “invitation” to testify about new material, but rather a normal response to the surprise 

reveal of undisclosed information. Indeed, USAP later faulted the FTC for not following up on 

some of these new opinions. See Monahan Decl., Ex. 7 (Ltr. from K. Fetterman to N. Perlman 

(Jan. 28, 2026)) at 3, Dkt. No. 295-9 (suggesting that Dr. Kain will offer undisclosed opinions at 

trial that  about during the deposition  

  

III. It is not “unfair” for the FTC’s expert reply reports to be the last word 

USAP also claims that it can ignore Rule 26 because it would be “bizarre and unfair” to 

prevent its experts from responding to material in the FTC experts’ reply reports. Opp. 7. But 

there is nothing unusual about the party that speaks first having the last word in reply. Indeed, 

this is the common procedure in legal briefing, oral argument, and expert discovery—among 

other areas. See, e.g., Cioffi, 2017 WL 90756, at *1-2 (letting the expert who filed the opening 

report respond in a deposition to “new arguments” that were “raised for the first time” in the 

rebuttal report). One party has to have the last word to prevent an “infinitely iterative process” of 
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replies and sur-replies. Familias Unidas Por La Educación v. El Paso Indep. Sch. Dist., No. EP-

20-CV-170-DB, 2022 WL 2906505, at *4 (W.D. Tex. July 22, 2022). Taking USAP’s argument 

to its logical conclusion, the FTC’s experts would need a chance to respond to the new opinions 

and analyses USAP’s experts just disclosed in deposition—otherwise USAP has simply flipped 

the unfairness onto the FTC. And, of course, USAP might then insist that it needs a further 

response, and so on indefinitely. 

Moreover, USAP’s complaints about unfairness ring hollow because it  (1) jointly 

requested a schedule in which the party filing an opening expert report got the last word in reply, 

and then (2) chose not to file any initial reports—thereby foregoing any replies. See Rule 26(f) 

Joint Discovery/Case Management Plan, App. A, Dkt. No. 132 (joint request for schedule with 

reply expert report deadline); Order Setting Scheduling, Dkt. No. 143 (no reply opportunity); 

Joint Motion to Amend Order Setting Scheduling, Dkt. No. 169 (joint request again seeking 

reply expert report opportunity). Under the scheduling order USAP could have submitted initial 

expert reports while claiming to bear no burden of proof. FTC Mot. 7; First Amended 

Scheduling Order, Dkt. No. 173. It preferred to wait and see what the FTC’s experts said in the 

first instance. Having benefited from the ability to disclose nothing until after it received and 

digested the FTC’s reports, USAP should not now ask the Court to rescue it from the 

consequences of that choice. See 1488, Inc. v. Philsec Inv. Corp., 939 F.2d 1281, 1288-89 (5th 

Cir. 1991) (exclusion “particularly appropriate” where party did not provide an adequate 

explanation for failing to abide by an agreed upon, court-ordered expert report schedule); see 

also Barrett v. Atl. Richfield Co¸ 95 F.3d 375, 380-81 (5th Cir. 1996); In re Pool Prods. Dist. 

Mkt. Antitrust Litig., MDL No. 2328, 2014 WL 3353232, at *2-3 (E.D. La. Jul. 9, 2014) (striking 
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supplemental expert report of party who used the supplement to “unilaterally seek[] to have the 

last word”). 

IV. USAP’s ever-shifting expert opinions and analyses prejudice the FTC 

USAP’s attempt to sneak in new opinions and analyses from all three of its retained 

experts is plainly prejudicial. “[C]ourts within the Fifth Circuit recognize that making untimely, 

substantive changes to expert reports presents real prejudice to the other side, and courts 

routinely disallow litigants from making untimely disclosures.” Kumar v. Frisco Indep. Sch. 

Dist., 476 F. Supp. 3d 439, 470 (E.D. Tex. 2020) (collecting authority). It is not necessary to 

show that the supplemental information “cover[s] wholly unchartered territory,” contains 

“shocking revelations,” or changes the expert’s ultimate opinions. Opp. 23-24 (citing Jones v. 

Harley-Davidson, No. 2:14-cv-694-RWS-RSP, 2016 WL 5395952, at *2 (E.D. Tex. Sept. 27, 

2016); Mike Hooks Dredging Co. v. Eckstein Marine Serv., No. 08-cv-03945, 2011 WL 

3270855, at *2 (E.D. La. Aug. 1, 2011); Holcombe, 516 F. Supp. at 672).4 USAP contends that 

these new opinions and analyses are harmless because the FTC now has the “full scope” of its 

expert testimony and that the FTC cannot be surprised by the new testimony because the experts’ 

“underlying opinions” did not change. Opp. 22-23. Neither claim is true.  

First, the FTC does not have the “full scope” of these new expert opinions and analyses. 

During the depositions, USAP’s experts testified to having created new analyses, charts, and 

supporting materials that have not been produced to the FTC. See Monahan Decl. ¶ 18, Dkt. No. 

252-2. Without access to these underlying materials, the FTC could not during the deposition—

 
4 USAP’s out-of-circuit authority (Nalder and Smith) only confirms that the district court has significant discretion 
when deciding whether to exclude expert testimony. See Nalder v. W. Park Hosp., 254 F.3d 1168, 1173-74 (10th 
Cir. 2001) (“arbitrary, capricious, whimsical, or manifestly unreasonable judgment”); Smith v. Tenet Healthsystem 
SL, Inc., 436 F.3d 879, 889 (8th Cir. 2006) (“abuse of discretion”) (citation omitted); accord In re Complaint of C.F. 
Bean L.L.C., 841 F.3d 365, 369 (5th Cir. 2016) (“wide latitude”) (citations omitted). 
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and cannot at trial—effectively cross examine USAP’s experts about their new analyses. See 

United States v. St. Luke’s Episcopal Hosp., No. H-94-cv-3996, 2008 WL 11407300, at *2 (S.D. 

Tex. May 20, 2008) (Hoyt, J.) (expert report must “contain a complete statement of all opinions 

to be expressed along with the basis and reasons for such opinions” (emphasis added)); Recif 

Res., LLC v. Juniper Cap. Advisors, L.P., No. H-19-cv-2953, 2020 WL 11025601, at *2 (S.D. 

Tex. Nov. 10, 2020) (rejecting attempt to bolster opinion in expert report with new material).  

Second, USAP has indicated that its experts will have other new, undisclosed opinions at 

trial. Indeed, USAP’s brief commits only that the FTC has the opinions its experts “at present 

intend to offer at trial.” Opp. 22. In prior communications, USAP has stated that Dr. Fowdur and 

Dr. Kain both have  and “substantive responses” to the FTC’s experts that were 

not disclosed in their written reports or referenced at their depositions. FTC Mot. 9-10. Preparing 

for the infinite permutations of USAP’s expert opinions would improperly “dictate the focus of 

[the FTC’s] counsel’s attention during the critical period of preparation that every able trial 

lawyer knows precedes a trial.” See Wright v. Blythe-Nelson, No. 399-cv-2522, 2001 WL 

804529, at *5 (N.D. Tex. July 10, 2001).  

CONCLUSION 

 For the reasons herein and in the FTC’s motion, the Court should limit USAP’s experts to 

the opinions, analyses, and sources contained in their written rebuttal reports. In the alternative, 

USAP should bear the costs of a second round of sur-reply expert reports and depositions.5   

 
 

 
5 USAP’s own case law supports the FTC’s request in the alternative. See Stored Value Sols., Inc. v. Card Activation 
Techs., Inc., No. C.A. 09-495-LPS, 2010 WL 3834457, at *2-3 & n.1 (D. Del. Sept. 27, 2010) (modifying schedule, 
limiting “expert testimony at trial to that disclosed in the expert reports,” and requiring that costs be shifted if a  new 
trial is “necessitated” because an “expert testified beyond the scope of his or her expert report(s)”). Additionally, 
having failed to address the FTC’s request for fees in the alternative, USAP forfeited any opposition. See Mayo v. 
Halliburton, No. H-cv-1951, 2010 WL 4366908, at *5 (S.D. Tex. Oct. 26, 2010) (Hoyt, J.) (citations omitted). 
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Second Declaration of Kara Monahan in Support of Plaintiff Federal Trade Commission’s  

Motion to Exclude Expert Opinions and Analyses Not Contained in Expert Reports 
 
1. My name is Kara Monahan. I am an attorney licensed to practice in the state of New 

Jersey and admitted pro hac vice representing the FTC in the above-captioned matter. 

2. I submit this second declaration in support of the FTC’s Motion to Exclude Expert 

Opinions and Analyses Not Contained in Expert Reports.  

3. Attached hereto as Exhibit 9 is a true and correct excerpt of the Initial Expert Report of 

Dr. Marc Philip T. Pimentel served on July 25, 2025.   

4. Attached hereto as Exhibit 10 is a true and correct excerpt of the Reply Expert Report of 

Dr. Marc Philip T. Pimentel served on December 8, 2025.  

 I declare under penalty of perjury that the foregoing is true and correct. 

Date: February 27, 2026    /s/ Kara Monahan     
Kara Monahan (NJ Bar No. 011392010) * 
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Washington, D.C. 20580 
Tel: 202-326-2018 
kmonahan@ftc.gov 
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Footnotes

1 A qualified expert may give opinion testimony if: (a) the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; (b) the testimony
is based on sufficient facts or data; (c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case. Fed. R. Evid. 702.

2 Dr. Abraham notes that receptacle means Òone that receives and contains somethingÓ under the Merriam-
Webster Dictionary. Docket No. 420 at 4.

3 Previously, CoolIT had asked this Court leave to assert the defenses of collateral and judicial estoppel after
learning of Asetek's inconsistent positions made during a hearing on Asetek's motion for contempt sanctions
in CMI. Asetek Danmark A/S v. CoolIT Sys. Inc., No. 19-CV-00410-EMC, 2022 WL 74160, at *1-*2 (N.D.
Cal. Jan. 7, 2022). The Court granted CoolIT's motion, and barred Asetek from arguing that a reservoir
encompasses multiple receptacles. Id. Now, Asetek disputes CoolIT's attempt to take an inconsistent position.

4 Asetek fails to provide support for Dr. Tuckerman's lack of awareness.

5 Dr. Tuckerman was not involved in selecting the initial list of prior art for the invalidity contentions because
he replaced another expert in the case.

6 For the noninfringement issue, Asetek points out that a non-split flow design is undisputedly a noninfringing
design around, that CoolIT's own expert admitted that the Asetek Gen 3 has non-split flow designs, and
that CoolIT's own analysis and witness states that the Cooler Master product has non-split flow designs and
therefore do not infringe. Docket No. 422 at 18 (citing Ex. E, F, G).

7 CoolIT points out that the document Dr. Tuckerman relies on actually shows that the Cooler Master product
has worse performance than Asetek's Gen 7 product. But this is not a question of admissibility.

8 Request for Production No. 99 recites ÒAll Documents concerning the Antarctica !Water Chill" Liquid Cooling
Kit as it existed before August 9, 2007Ó and Request for Production No. 102 recites ÒAll Documents concerning
the design, structure, and operation of the Antarctica !Water Chill" Liquid Cooling Kit as it existed before August
9, 2007, including but not limited to user manuals, installation manuals, technical manuals, specifications,
engineering drawings, and other documentation.Ó CoolIT's RFP No. 99 sought all documents concerning the
Antarctica device as it existed before August 9, 2007. See Docket No. 389-7 (CoolIT's RFP) at 2. Asetek
objected to this request for Òall documentsÓ as overbroad, unduly burdensome and vague, but agreed to
produce specific categories of documents related to the device in response to other RFPs. Docket No. 389-8
(Asetek's objections and responses to CoolIT's RFP) at 3.

9 CoolIT's RFP No. 102 similarly sought all documents concerning the design, structure, and operation of
the Antarctica device as it existed before August 9, 2007. Docket No. 389-7 at 2. Asetek again objected
to this request for Òall documentsÓ as overbroad, unduly burdensome, and vague, but agreed to conduct a
reasonable search for documents sufficient to show the structure of the Antarctica device. Docket No. 389-8
at 5.

10 It is not clear from Exhibit 275 that there is a binder related to the document.

11 Regarding this point, Asetek responds that the suggestion to replace the minichannels to microchannels
is innocuous because, just below that statement, Dr. Tuckerman notes that the Antarctica already has
microchannels. Docket No. 401-8, ¦ 69 (ÒIn fact, microchannels were used in highperformance heat sinks/
fluid heat exchangers since the early 1980s. See, e.g., Tuckerman Ph.D. Thesis, Bonde, Kandlikar, Bhatti,
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Antarctica, Kang, Hamilton, Chang, etc.Ó). Therefore, Dr. Tuckerman is not relying on Danger Den-RBX to
supply the allegedly missing ÒmicrochannelsÓ limitation in Antarctica. Docket No. 419 at 13.

12 However, the full text clarifies:

Chang discloses every limitation of the asserted claims, including a seal extending between the housing
and the plate. Specifically, Chang discloses a fluid heat exchanger having a separate housing and plate
(unlike the single-piece housing and plate of the Antarctica). Chang further includes a seal extending
between the housing and the plate, as shown below.

...

A person skilled in the art in August 2007 would have known been motivated to modify Antarctica in view
of Chang to have a separate housing and plate and a seal therebetween because of the manufacturing
advantages and cost-effectiveness of having separate housing and plate.

Docket No. 401-8, ¦¦ 73, 74.

13 Asetek had provided Dr. Stein with CAD files that were preprocessed for CFD analysis using Ansys
SpaceClaim and, the Ansys SpaceClaim files were created by Dr. Stein as part of his expert analysis after
the close of fact discovery, not by Asetek. Id. As such, these files were unavailable for Asetek to produce
during fact discovery. Id.

14 The parties also argue whether Dr. Pokharna said that he needed a Òmanufactured product.Ó But his testimony
states that Òif it were manufacturableÓ then he could provide an opinion. Id.

15 The interrogatory response merely states: ÒAsetek could readily and easily switch to an alternative designÓ
which Òwas created by Anders H. Saksager ... in approximately the second quarter of 2021[ ] but the design
was readily available in 2019 and before, and there is no technological or other reason that Asetek could not
have implemented them in 2019 or before.Ó Docket No. 392-3 ¦ 39.

16 Although Asetek argues that Volterra Semiconductor Corp. v. Primarion, Inc., 796 F. Supp. 2d 1025, 1040
(N.D. Cal. 2011) is analogous, this case is inapposite because it did not discuss non-infringing alternatives
and found that a declaration by an expert could be attached despite lacking supporting documents because
the expert had extensive personal knowledge and personally reviewed the technical documents, unlike the
current case.

17 The jury found that: ÒAsetek's patented invention is directed to a closed loop liquid cooling system in which
cooling liquid is pumped continuously between a pump head and a heat radiator (positioned remote from the
pump head). Id. Rather than connecting together multiple separate components (as in the prior art), Asetek's
patented pump head design combines, into a single unit, a pump and the claimed ÒreservoirÓ that has, among
other things, dual chambers and is bounded by a removable cold plate.Ó Id.

18 ÒBecause I Ñ I have Ñ I have designed, I have helped Ñ I have students ask me how to install these things
and ask me how to reduce noise, how to reduce Ñ how to improve heat transfer. Look, I have worked in this
field for over two decades; so I know what customers want. Here's what customers want. They want their
chips to be cool; they want the system to work, and they want low noise. And the CoolIT patent does all three
of those things exemplary. And so I did not talk to any CoolIT's customers in the context of this litigation. But
I have decades of experience working with people who use these devices. So I know what they want.Ó
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19 ÒDr. Abraham informed me that the cold plate is one of five primary systems within the Asetek Accused
Products, and that the cold plate is at least as important as the other systems, contributing at least 20% of
the value of the product.Ó Hansen Rpt. ¦ 98.

20 This calculation effectively means CoolIT gets damages on 35% of Asetek's worldwide sales to Corsair,
regardless of what Asetek's U.S. sales to Corsair is on record. See Docket No. 404-3 19; Hansen Depo.
at 161:5Ð14:

Q. And it doesn't matter what Categories 1 through 3 are in actuality, when you add your category 4 to
it, they will always sum to 35 percent of Asetek's sales to Corsair outside the U.S. because of the way
you set up your math, right?

THE WITNESS: I believe that's mathematically correct, but I would want to relook at that.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 Plaintiffs opening brief also seeks to exclude three additional opinions of Dr. Kogan, but pursuant to a
subsequent agreement by the parties (see Dkt. 165), the dispute was narrowed to only the overlooked aspects
opinion. See Dkt. 168 at 1. Any additional relief requested in Plaintiffs' motion (Dkt. 156) is DENIED AS MOOT.
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Footnotes

1 Specifically, Mr. Painter disagreed with (1) Andrew Irwin, Defendant's other accident reconstructionist, about
the extent to which Mr. Adam applied the brakes after the blowout; (2) Dr. Mariusz Ziejewski, Plaintiff's
biomechanical expert, about the force of the collision and Ms. Davis's lateral movement inside the vehicle;
and (3) Ronald Blevins, Plaintiff's accident reconstructionist, about the force of the collision and state of Mr.
Adam's tires before the accident.

2 The Court agrees and finds Mr. Painter qualified. See Cornwell v. Union Pac. R.R., No. 08-CV-638-JHP,
2010 WL 3521674, at *4 (N.D. Okla. Sept. 7, 2010) (ÒThere is no contention here that Painter is not qualified
as an accident reconstructionist.Ó).

3 Defendant responds, arguing Plaintiff mischaracterizes Mr. Painter's testimony. According to Defendant, Mr.
Painter has consistently represented that the first .25 seconds constituted initial Òknee-jerkÓ reflexive braking
that then continued for a total .75 seconds.

4 Drawing on information from Ms. Davis's vehicle's ÒCDR download,Ó Mr. Painter concluded that Ms. Davis's
airbags should have deployed if Ms. Davis's vehicle experienced a Delta V greater than 5 mph. Because they
did not deploy, Mr. Painter concluded the vehicle's Delta V was less than five.
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���+�������� �������� �	���6�� �+�������������� ������ ���*���� ���������
���&�������	��
�/�������	�������� ���*���� ���������� �����/�������������� ���*���� ���������������������� ������ �����+�������� �����+����������
�	���������������*���������*�����������&���������������3�����.��������

���*���� �%���������� ������������ ���*�	���� �&�����*�� �����+���������� ���������	������ �����/�������� ���������������6
�	������������������ �	������ ���*���������������� �/�������	�������
�������� �>�J�� ������ ���*���� �����������	��
�
���������� ������ �%���/������ �"�����������������.�� �����������������	�����6���� ���*���� �%���������� ������������ ���*�	��
���*���� �/�������	������������ �������
�������� �>�J�� �	������ �������� �����&�����	�������	�����6�� �'������������������ ����
�*�	�����������������	���������*�����������*���������+�����������)���������&���������������������.���������.���
�.���%���/�.
�"�.�� �F�G�:���=�:�C�=�.�� ���*�	���� �&���������� ���*���� ���	�������� ���*���� �%���������� �)�������� �����	������ ���*��
�����������������������������3���.

�"���%� ������������

���*���� �������������� ������ ���������3���� �����)�� �&������������ ���*���� �%���������� ������ �+�	������ ����
�	�� ���	�)���������� ���*�	������������ ���*�	���� ���"�-������ �������������������	�����6�� �������������������	������
�	���	���������������������	�����	�����������������	�����������������	�������������������������������/�������	��������
���������*�����������������������*���������������������9�������E���	�����"���������������������%���	���������	����
������ ������������ �$�-�� ������ ���*���� �%���/������ �
�����*������ ���������� �)�*������ ������ �������������� ���*������
���������������	���6�������*���������.���%�����+���.���K�K���F�@�@�����F�@�B�����F�C�C�������%�����2�����>�L�.�����*��
���	�)���������� �)�	���� �&���������*���� �&�6�� ���	���������	���� �7�������	������ �	�� �������+������������ ���	����
���+���������+�	�������������������	�������	�������	���������	���������/�����������������*�������*���������������)�*��
�	�������������������*���������*�������������*�	�����)���������������������.�����������K���B�.
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�����������������D�� �������+�*������ �!�������	������ �������� ���	���������	���� �7�������	���� �	������ ������������
�!�������	���� �������� ���"�-�����.�� �������������	���������� ������ �����+�������� �1������������������ �&�6
���	���������	�����7�������	�����>�������%�����2���.���L�C�M���������.�9�����������������	���������������������+������
�1�����������������������%�����2���.���B�C�.

�#�&�� ���*���� �+�������������������� �	������ �������*�	�������� ������ ���*�������� �����+�������� �����+��������
�)�	���������+�������������������������+���6���)�����*�������������	�����
���������������%���/�������"����������������
�>�J�:�	�=�:�>�=�:���=�� �	������ �:�!�=�� �	���� �)�������� �	���� ���*���� �%���������9���� ���)���� �����*��������������
�5���������.���������� �
�.�� �%���/�.�� �"�.�� �>�J�:�	�=�:�>�=�:���=���� �:�!�=�M�� �
���/���������� �����*��������������
�5������������ ���%���� �2���.�� �F�G�.�� ������ ���*���� ���������� ���*���� �����+���������� �)�������� �������������� ���*��
�%���������9���� �����*���������������� �5���������� �	�������)������ �������� ���	���*�� �+�	�����6�9���� �����+������
������ �+�������������� �	���� �������������	���� �����+�������� �	������ �������� ���*���� ���+�+������������ �+�	�����6�� ����
�+���������������	�������&�������	���������+�������.���
���/���������������*�����������������5�����������K���C�������%��

�2���.���F�G�.���
���&�������	���������+�����������)�������������������������������������	�6�����	���������������������+��
������ ���*���� ���+�+������������ �����+�������9���� �����+�������.�� �
���/���������� �����*���������������� �5��������
�K�� �C���� ���%���� �2���.�� �F�G�.�� ���*���� �����*���������������� �5���������� �������� �������� �	�������)�� ������
�������������&�������	���������+���������������������*�����������+���������.���,���)���/�����������*�����%�������������	������
���������������	�����5�����������	�����*�������#�����������"�-�����������������������	���������������&�������	���������+������
���*�	�����������+�����������������������.���!�������	�����9�������	�6���>�A�����>�@�>�C���
���+�������.���5��������
�(���	�������������������������������������������������������������
���&�������	���������+�������������	��������������
���%�����2���.���J�L�.

���*�����������+���������	�������*�����*���	���������������*�����������������������������������3�������������������������*��
�������	�����������*���+�����&�����)�����������*���������+���������������������	�������6���+�����������������&�6�������.
�!�������	������ �	������ �����.�� �!�������	���.�� ���*���� �����������)�������� ���*�	������ ���*���)���� �	������ ���*��
�����+�������������*�	�����)�������������������D

Original Report
 

Rebuttal Report
 

Sur-rebuttal
Report
 

March 26, 2021
Ð Familias
Unidas's expert
Dr. Bronars
timely submitted
his original report.
ECF No. 41.
 

EPISD did not
designate a
rebuttal expert
to Dr. Bronars's
original report in
the fourteen days
that followed.
 

N/A
 

May 14, 2021 Ð
EPISD's expert
Andres Bernal
timely submitted
his original report.
ECF No. 51.
 

May 28, 2021 Ð
Familias Unidas
timely designated
Dr. Bronars as
a rebuttal expert
to Mr. Bemal
and served his
rebuttal expert
report on EPISD.
ECF No. 56.
 

June 25, 2021 Ð
With the Court's
permission,
EPISD timely
served a sur-
rebuttal report
in response to
Dr. Bronars's
rebuttal report
(Sur-Rebuttal
Report ). ECF No.
65.
 

January 17,
2022 Ð EPISD
Ñwithout notice
to the CourtÑ
produced a third
report authored
by Mr. Bernal
(Supplemental
Report ). ECF No.
85.
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Footnotes

1 R. Doc. 334.

2 See id.

3 R. Doc. 411.

4 R. Doc. 428.

5 R. Doc. 429.

6 R. Doc. 429 at 4.
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Footnotes

1 Harley-Davidson cites a similar four-part test stating that a court, in exercising its discretion to decide
whether to permit newly disclosed trial testimony from a supplemental expert report, should consider: Ò(1)
the explanation for making the supplemental disclosure at the time it is made; (2) the importance of the
supplemental information to the proposed testimony of the expert, and the expert's importance to the litigation;
(3) potential prejudice to an opposing party; and (4) the availability of a continuance to mitigate any prejudice.Ó
Nunn v. State Farm Mut. Auto. Ins. Co., Cause No. 3:08-CV-1486-D, 2010 U.S. Dist. Lexis 61740, *39-40,
2010 WL 2540754 (N.D. Tex. Jun. 22, 2010).

2 ÒThe plaintiffs contend, correctly, that the Young supplemental report was disclosed after the December 13,
2004, deadline for disclosing expert reports. According to the briefs, counsel could not get together after
the disclosure of the supplemental report for a deposition. Nonetheless, exclusionary sanctions are the last
resort, and, given that the plaintiffs have been in possession of the supplemental report since January 18,
2005, the court is hard-pressed to find they would be surprised at trial by the opinions.Ó Fed. R. Civ. P. 37
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(Òcourt in which the action is pending may make such orders in regard to the failure as are justÓ). Preston v.
Schneider Nat'l Carriers, Inc., Cause No. 2:04-CV-19, 2005 U.S. Dist. Lexis 46884, *4-5, 2005 WL 6227361
(E.D. Tex. Mar. 22, 2005)

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 The defendants maintain that this business entity is actually ÒKellogg Brown & Root LLC.Ó

2 The defendants allege that the plaintiff identifies Kellogg Brown & Root, Inc. twice: (1) once as Kellogg Brown
& Root, Inc. and (2) again improperly as Kellogg Brown & Root (KBR), Inc. The defendants further allege
that Kellogg Brown & Root, Inc. is no longer an active company.

3 Although KBR, Inc. appears in the caption, the defendants assert that KBR, Inc. has not been named as a
party in this case because the Plaintiff omitted KBR, Inc. from the ÒPartiesÓ section of the plaintiff's original
complaint (Docket Entry No. 1). KBR, Inc. nonetheless returned a waiver of service out of Òan abundance
of caution.Ó Because the plaintiff has not included KBR, Inc. in the ÒPartiesÓ section, has not asserted any
claims against KBR, Inc., and has not contested KBR, Inc.'s requested dismissal, the Court determines that
the plaintiff has abandoned its claims against KBR, Inc. and dismisses it from this suit.

4 The defendants maintain that this business entity is actually ÒService Employees International Inc.Ó

5 The plaintiff also sued John Doe (Rapist), but he is not a movant in this proceeding.

6 See, Fisher v. Halliburton, 703 F.Supp.2d 639 (S.D.Tex.2010), appeal filed, No. 10Ð20202 (Mar. 26, 2010),
pet. for permission to file appeal filed, No. 10Ð11 (Apr. 5, 2010), reconsideration denied, 2005 WL 2196268
(S.D.Tex. May 27, 2010), No. HÐ06Ð1168 (Òthe Fisher caseÓ).

7 The parties dispute the nature of these benefits. The defendants contend that these were DBA benefits,
whereas the plaintiff asserts that they were paid gratuitously.

8 The parties agree that the alleged rapist was a sub-contract worker for KBR.

9 The plaintiff asserts this claim against the defendants and John Doe (rapist).

10 The plaintiff asserts this claim against SEII.

11 The plaintiff asserts this ÒclaimÓ against the defendants.

12 The plaintiff asserts this claim twice, once against KBR and once against the defendants.

13 The plaintiff asserts this claim against the defendants.
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14 Ibid.

15 The plaintiff asserts this claim against KBR. She also asserted claims against John Doe for (8) sexual assault.

16 This standard is relevant for the Court's analysis of whether some or all of the plaintiff's claims are barred
by the DBA, considered infra at Section V.E.

17 This standard is relevant for the Court's analysis of KBR, Inc. and Halliburton's presence in this suit,
considered supra at n. 3 and infra at Section V.A., respectively. It is also relevant for the Court's analysis of
the plaintiff's claims of IIED, breach of contract and Òagency, joint venture, joint enterprise, direct corporate
liability,Ó considered infra at Sections V.BÐV.D., respectively.

18 The Court here only considers the plaintiff's IIED claims with respect to the defendants. John Doe is not
a movant in the present proceedings, and the Court does not address the plaintiff's claim of IIED against
John Doe.

Under Texas law, to recover damages for IIED, Òa plaintiff must prove that (1) the defendant acted
intentionally or recklessly, (2) the conduct was extreme and outrageous, (3) the actions of the defendant
caused the plaintiff emotional distress, and (4) the resulting emotional distress was severe. See, Standard
Fruit & Vegetable Co. v. Johnson, 985 S.W.2d 62, 65 (Tex.1998) (internal quotation and citation omitted).

19 See, Section V.F., infra.

20 To prevail on a cause of action for breach of contract, a plaintiff must prove: Ò(1) the existence of a valid
contract; (2) performance or tendered performance by the plaintiff; (3) breach of the contract by the defendant;
and (4) damages sustained by the plaintiff as a result of the breach.Ó Mullins v. TestAmerica, Inc., 564 F.3d
386, 418 (5th Cir.2009) (citing Aguiar v. Segal, 167 S.W.3d 443, 450 (Tex.App.-Houston [14th Dist.] 2005,
pet. denied)).

21 Despite the fact that the plaintiff finally mentioned her breach of contract claim in her sur-reply (Docket Entry
No. 36), she cited no case law to counter the defendants' arguments on this issue.

22 Again, despite the fact that the plaintiff finally mentioned this ÒclaimÓ in her sur-reply (Docket Entry No. 36),
she cited no case law to counter the defendants' arguments on this issue.

23 33 U.S.C. ¤¤ 901Ð950.
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Footnotes

1 Max Weiss, a second-year student at Tulane University Law School, assisted in preparing this Order.

2 The cover letter of this submission reads: ÒEnclosed herewith are copies of Spencer Rhoden's file in
connection this matter. Please allow this production to serve as a supplement to Spencer Rhoden's earlier
expert report.Ó (Rec. Doc. 250Ð2 at 1).
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Footnotes

1 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).

2 In the Reply, Recif argues that the Court should permit Rhea to amend his report for a second time after
the relevant opinions have been excluded because the Court previously found that Juniper had shown good
cause under 28 U.S.C. ¤ 1454(b)(2) for extending the deadline for removal. The circumstances involved
in the removal decision, explained in the Court's Memorandum and Order [Doc. # 46] entered October 24,
2019, were significantly different from those involved in Recif's request to amend Rhea's expert report. The
late stage of the lawsuit also distinguishes Recif's current request from the ruling on remand issued at the
beginning of the case. Therefore, Recif's arguments that the ruling on the Motion to Remand requires that
Rhea be permitted to prepare and file a second amended expert report are unpersuasive.

3 Recif in its Reply argues that Juniper will not suffer any prejudice because Recif has recently filed a
new copyright infringement lawsuit against Juniper. Recif appears to believe that its new lawsuit will be
consolidated into this case, and all the deadlines in this case will be extended to match those in the new
lawsuit. Recif's new copyright infringement lawsuit is a separate case pending before a different judge. Even
if the new case were to be transferred to this Court, the cases would not be consolidated and the Court will
not delay this case while the newly-filed case is litigated.

4 The Court notes that Rhea has not yet prepared a new report for Juniper or the Court to review in connection
with Recif's pending Motion, and requests a period of thirty (30) days for Rhea to prepare a new report.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 This is especially so because the Court will, as it must, limit the expert testimony at trial to that disclosed in
the expert reports. The Court will defer ruling on any objection to expert testimony as beyond the scope of
the expert reports until after trial. If, following trial, a party prevails on such an objection, and a new trial is
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thereby necessitated, the party whose expert testified beyond the scope of his or her expert report(s) will be
required to pay the costs of the new trial.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes

1 After the case was transferred to this district, the court granted in part defendants' motion to dismiss and
dismissed Wright's claims under the Violence Against Women Act, 42 U.S.C. ¤¤ 13981Ð14040, her claims
against the individual defendants under Title VII, her negligence claim, and her claim for intentional infliction
of emotional distress against all individual defendants except James L. Blythe. See Wright v. BlytheÐNelson,

2000 WL 349747, * 2Ð * 4 (N.D.Tex. Apr. 3, 2000) (Fitzwater, J.).

2 Hurst is Wright's lead counsel in this case.

3 The deadline had been January 1, 2001.

4 Citations to ÒP. Resp.Ó are to Wright's June 7, 2001 response to defendants' motion to strike.
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5 Citations to ÒP. Rep.Ó are to Wright's June 8, 2001 reply in support of her May 16, 2001 motion for leave to
designate expert witnesses.

6 Citations to ÒP. Mot.Ó are to Wright's May 16, 2001 motion for leave to designate expert witnesses.

7 Citations to ÒP. Mot.App.Ó are to the May 16, 2001 appendix that Wright filed in support of her motion for
leave to designate expert witnesses.

8 No evidence has been obtained from Brown and submitted in support of Wright's motion for leave or in
opposition to defendants' motion to strike.

9 As noted, when Wright filed her motion for leave on May 16, 2001, the June 4, 2001 docket setting was still
in effect. This prompted defendants to file on May 18, 2001, and request an expedited ruling on, their motion
to strike. Wright's tardy submission required that defendants prepare and file the motion at a time when they
were also obligated to submit a proposed pretrial order, witness and exhibit lists, and other required pretrial
materials. Had the court been able to reach the case for trial, it would have been obligated to rule on a
substantive motion at a time when it was preparing for trial. The schedule that the court issues in civil cases
is crafted to avoid such last-minute skirmishes by imposing a catch-all motion deadline.

10 Citations to ÒDs. Resp.Ó are to defendants' May 25, 2001 response to Wright's May 16, 2001 motion for leave
to designate expert witnesses.

11 Although Wright must introduce evidence that establishes the nature and extent of emotional harm, under
settled precedent it need not necessarily be by way of expert testimony. See, e.g., Patterson v. P.H.P.
Healthcare Corp., 90 F.3d 927, 940 (5th Cir.1996) (holding that to establish intangible loss such as emotional
distress in action under 42 U.S.C. ¤ 1981 or Title VII, evidence requires degree of specificity that may include
corroborating testimony or expert medical or psychological evidence).

12 The fact that Wright has incurred fees in connection with obtaining the testimony of these witnesses is
insufficient, alone or in combination with her other arguments, to warrant granting leave to designate them.

13 Given the age of this case, the court is unwilling to grant an additional continuance past November 13, 2001
for that purpose.

14 Citations to ÒDs. Rep.Ó are to defendants' June 22, 2001 reply in support of their motion to strike.

15 According to Wright, defendants' counsel offered in May 2001 to agree that the court would decide the issue
of attorney's fees. See P. Resp. at 3.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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