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INTRODUCTION 

Federal Rule 26 requires that an expert report contain a “complete statement of all 

opinions the witness will express and the basis and reasons for them.” Fed. R. Civ. P. 

26(a)(2)(B). Notwithstanding this clear obligation, all three of USAP’s retained experts testified 

in their depositions that they have opinions, analyses, and sources not contained in their written 

expert reports. As one expert explained:  

1 Moreover, USAP has refused to commit that its 

experts will not continue to develop additional new opinions and analyses up to and through trial. 

This coordinated effort to ambush the FTC is a systematic violation of USAP’s expert discovery 

obligations.  

Pursuant to Rule 37, the Court should exclude any opinions or analyses from USAP’s 

experts that were not disclosed in their reports. Alternatively, the Court should (1) order USAP 

to provide the written material underlying the new analyses; (2) give the FTC’s experts an 

opportunity to respond; and (3) allow the FTC to re-depose USAP’s experts on any opinion or 

analysis not contained in their rebuttal reports. Further, USAP should be required to pay 

reasonable costs for this additional discovery. In either case, the Court should make clear that 

USAP cannot continue to introduce new expert opinions, analyses, and supporting materials 

outside the discovery period.2 

 
1 Declaration of Kara Monahan (“Monahan Decl.”), Ex. 3 (Kain Dep. Tr.) 171:1-3. 
2 By bringing this motion, Plaintiff does not waive, and specifically reserves the right to raise, motions and 
arguments challenging the testimony of USAP’s experts on any other ground including but not limited to Fed. R. 
Evid. 702 and Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).  
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NATURE AND STAGE OF THE PROCEEDINGS 

The FTC filed this case on September 21, 2023 challenging USAP’s scheme to “roll up” 

Texas hospital anesthesia providers, focusing on USAP’s monopolization of three major Texas 

markets: Houston, Dallas, and Austin. Complaint for Injunctive and Other Equitable Relief 

(“Compl.”), Dkt. No. 1. Fact discovery ended April 30, 2025, and the Court entered a stipulated 

protocol governing expert discovery, which prohibits parties from “withhold[ing] any 

proposition, fact, belief or other data, information, or material (including any assumption) on 

which the Expert relies in support of their opinion(s).” Order and Stipulated Protocol Expert 

Disc. 6, Dkt. No. 248. As directed by the Court’s October 8, 2025 Order Staying All Proceedings 

(Dkt. No. 289), the parties jointly submitted a Proposed Third Amended Scheduling Order (Dkt. 

No. 292-1) to account for the 2025 federal government shutdown, which awaits entry by the 

Court. Consistent with that proposed order, expert discovery closed on January 9, 2026. The FTC 

agreed to take two depositions of USAP’s experts out-of-time on January 13 and 14, 2026, to 

accommodate USAP’s experts’ schedules.  

ISSUE TO BE DECIDED BY THE COURT 

Whether new opinions, sources, and analyses not disclosed in the written rebuttal reports 

of USAP’s retained experts—Dr. Lona Fowdur, Dr. Zeev Kain, and David Fix—should be 

excluded under Federal Rules of Civil Procedure 26(a) and 37 and Geiserman v. MacDonald, 

893 F.2d 787 (5th Cir. 1990). 

BACKGROUND 

In fall 2024, the FTC and USAP jointly moved the Court to modify the existing 

scheduling order to “facilitate orderly deposition and expert discovery,” by among other things, 

allowing reply expert reports in addition to initial and rebuttal reports. Joint Mot. to Am. Order 

Setting Scheduling 1, Dkt. No. 169. The proposed order made clear that a party wishing to offer 
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expert opinion on an issue could file an initial report—and then have the last word in a reply 

report—without “conced[ing] it bears the burden on an issue.” Proposed First Am. Scheduling 

Order ¶ (g), Dkt. No. 169-1. The Court entered the proposed order. First Am. Scheduling Order, 

Dkt. No. 173.  

As later modified by the Second Amended Scheduling Order, there were three deadlines 

for expert reports: initial reports were due July 25, 2025; rebuttal reports from experts retained 

“solely to contradict or rebut an initial report” were due on September 19, 2025; and the initial 

experts’ replies to rebuttal reports were due on October 31, 2025. Second Am. Scheduling Order 

¶ (g), Dkt. No. 266.  

On July 25, 2025, the FTC served initial reports from two experts: (1) Cory Capps, Ph.D, 

an economist, and (2) Dr. Marc Philip T. Pimentel, M.D., a physician anesthesiologist with an 

expertise in quality. See Declaration of Kara Monahan (“Monahan Decl.”) ¶ 3. USAP did not 

serve any initial expert reports. Id. On September 19, 2025, USAP served rebuttal reports from 

three experts: (1) Lona Fowdur, Ph.D, an economist; (2) Dr. Zeev N. Kain, M.D., an 

anesthesiologist; and (3) David Fix, a management consultant.3 See Monahan Decl. ¶ 4. In 

December 2025, pursuant to the proposed Third Amended Scheduling Order, the FTC filed reply 

reports from Dr. Pimentel and Dr. Capps.4 See Monahan Decl. ¶ 9.  

All expert witnesses were deposed between January 8 and 14, 2026. See Monahan Decl. 

¶¶ 10-12, 14-15. During their depositions, all three of USAP’s retained experts testified about 

additional opinions and analyses not disclosed in their reports. Indeed, two of the experts 

 
3 Defendant also served a Rule 26(a)(2)(C) notice of testimony of a non-retained expert, Richard Dutton, M.D. See 
Monahan Decl. ¶ 4. 
4 Dr. Pimentel’s reply was served on December 8, the deadline specified in the proposed Third Amended 
Scheduling Order. USAP consented to a brief extension for Dr. Capps’s reply, and the FTC served it on December 
12. 
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testified unequivocally at the beginning of the deposition that  

. See Monahan Decl., Ex. 5 (Fowdur 

Dep. Tr.) 15:9-19  

 Monahan Decl., Ex. 3 (Kain Dep. Tr.) 59:20-22  

  

When the FTC raised this issue with USAP, it insisted that its experts’ testimony was 

entirely proper, largely because the FTC “chose to ask” about the new opinions. See Monahan 

Decl., Ex. 7 (Ltr. from K. Fetterman to N. Perlman (Jan. 28, 2026)) at 3. USAP did not agree that 

its experts are limited to the opinions, analyses, and sources contained in their reports, would not 

commit that its experts would refrain from developing and introducing additional new opinions 

and analyses up through trial, and did not offer to provide any additional information—such as 

the underlying spreadsheets for new data analyses—related to these new opinions. See Monahan 

Decl. ¶ 16; Monahan Decl., Ex. 6 (Ltr. from N. Perlman to K. Fetterman & D. Beck (Jan. 26, 

2026)). 

ARGUMENT 

Rule 26(a)(2)(B) requires an expert report to include “a complete statement of all 

opinions the witness will express and the basis and reasons for them.” See United States v. St. 

Luke’s Episcopal Hosp., No. H-94-cv-3996, 2008 WL 11407300, at *1-2 (S.D. Tex. May 20, 

2008) (Hoyt, J.); Diaz v. Con-Way Truckload, Inc., 279 F.R.D. 412, 421 (S.D. Tex. 2012). All 

three of USAP’s retained experts, however, testified at deposition that they intend to present new 

opinions, analyses, and sources at trial that were not contained in their reports. The Court should 

reject this attempted end-run around Rule 26 and exclude these new opinions and analyses. 

Alternatively, if the Court decides to allow USAP’s experts to provide new opinions or analyses, 

it should order USAP to give the FTC adequate notice of the substance and bases of these new 
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opinions, as well as an additional opportunity to depose the experts and respond to their 

opinions—with USAP bearing the costs of this additional discovery.  

I. The Court should exclude USAP’s experts’ new opinions and analyses under 
Rule 37. 

“If a party fails to provide information . . . as required by Rule 26(a) . . . , the party is not 

allowed to use that information . . . to supply evidence on a motion, at a hearing, or at a trial, 

unless the failure was substantially justified or is harmless.” Fed. R. Civ. P. 37(c)(1); see also 

Fed. R. Civ. P. 37(b)(2) (permitting sanctions for not obeying a discovery order). In the context 

of expert reports, Rule 37’s exclusion provision is necessary to prevent gamesmanship. As one 

court explained: 

The limits on supplemental and rebuttal opinions are more than just 
chronological . . . . Imagine if, even after the initial deadline for disclosing experts 
has passed, a party could offer up (and use at trial) any new expert opinion it 
wanted. All the party has to do is to call the disclosure some variation of 
“supplemental” or “rebuttal.” In that world, parties would be able to make an end-
run around the normal timetable for conducting discovery. The initial disclosure 
deadline would lose all meaning: Parties would hold back crucial opinions from 
their initial disclosures, only to drop them on their opponent at the last minute, a 
nasty surprise falling like a bag of bricks. Rule 26 would, in such a world, only 
invite the very gamesmanship it was meant to curtail.  
 

Bentley v. Highlands Hosp. Corp., No. 15-cv-97-ART-EBA, 2016 WL 5867496, at *4 (E.D. Ky. 

Oct. 6, 2016) (quotations and citations omitted).  

Thus, courts in this Circuit have repeatedly and emphatically excluded new opinions 

offered for the first time during expert depositions, explaining that parties cannot subvert Rule 

26’s disclosure requirements by revealing material late. See Doyle v. Allstate Texas Lloyd’s, No. 

4:21-cv-00679, 2023 WL 2789313, at *1 (S.D. Tex. Apr. 5, 2023) (“Rule 26(a)(2) does not allow 

parties to cure deficient expert reports by supplementing them with later deposition testimony.”) 

(citation omitted); accord Polaris Eng’g, Inc. v. Tex. Int’l Terminals, Ltd., No. 3:21-cv-94, 2023 
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WL 10151582, at *3 (S.D. Tex. Dec. 15, 2023); Koenig v. Beekmans, No. 5:15-CV-00822-RCL-

RBF, 2018 WL 297616, at *5 (W.D. Tex. Jan. 4, 2018); Robinson v. Nationwide Mut. Fire Ins. 

Co., No. 4:11-cv-103-M-V, 2012 WL 5866302, at *1 (N.D. Miss. Nov. 19, 2012); see also Hosp. 

Operations, LLC v. Amguard Ins. Co., No. 1:19-cv-00482, 2021 WL 9334274, at *1 (E.D. Tex. 

May 7, 2021) (expert’s “deposition testimony concerning his undisclosed opinions . . . is not a 

proper supplementation under Rule 26(e)”); Hill v. Koppers Indus., No. 3:03-cv-60-P-D, 2009 

WL 3246630, at *3 (N.D. Miss. Sept. 30, 2009) (“The deposition itself does not supplement the 

report.”). 

Here, USAP failed to disclose its experts’ new opinions and analyses in their expert 

reports, and this failure was neither substantially justified nor harmless. 

A. Each of USAP’s experts testified that they have new opinions and analyses 
not disclosed in their reports. 

“[A]n expert report under Rule 26 is ‘intended to set forth the substance of the expert 

witness’s direct examination,’ with its fundamental purpose being to avoid the disclosure of 

‘sketchy and vague’ expert information.” St. Luke’s, 2008 WL 11407300, at *3 (Hoyt, J.) 

(quoting Fed. R. Civ. P. 26 advisory committee’s note). “Compliance with [Rule 26] ensures a 

party is not ambushed at trial.” Fuller v. Werner Enters., Inc., No. 3:16-cv-2958-BK, 2018 WL 

10380370, at *2 (N.D. Tex. Nov. 29, 2018) (internal quotation omitted).  

Nor does Rule 26 “allow parties to cure deficient expert reports by supplementing them 

with later deposition testimony. The purpose of [the] Rule [] is to provide notice to opposing 

counsel—before the deposition—as to what the expert witness will testify[.]” Ciomber v. Coop. 

Plus, Inc., 527 F.3d 635, 642 (7th Cir. 2008); see also Wal-Mart Stores, Inc. v. Texas Alcoholic 

Bev. Comm’n, No. 1:15-cv-134-RP, 2017 WL 9480314, at *2 (W.D. Tex. May 22, 2017) 

(“Construing Rule 26(e) to allow a party to supplement its expert report with additional detail 
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subsequent to the expert’s deposition would undercut the purpose of Rule 26(a)(2)(B)[.]”). 

Indeed, Rule 26(e) allows for supplementation of expert reports only for the “narrow purpose of 

correcting inaccuracies or filling the interstices of an incomplete report based on previously 

unavailable information.” Diaz, 279 F.R.D. at 421.5 Courts therefore have “routinely struck new 

expert evidence disguised as supplementation.” Bonin v. Sabine River Auth. of Texas, No. 1:19-

CV-00527-MJT, 2022 WL 19729850, at *2 (E.D. Tex. Aug. 4, 2022) (citing cases). 

Under the schedule in this case, because USAP declined to file initial expert reports, the 

FTC’s experts were entitled to have the last word in a reply report. Courts have recognized that 

parties cannot use Rule 26(e)’s supplementation provision to file an unauthorized sur-rebuttal:  

Reading Rule 26(e) to authorize a sur-rebuttal is untenable as such a reading 
opens the door to an infinitely iterative process whereby each new report 
necessitates not only a counter-report but also a repeat deposition. To avoid 
drowning in sur-rebuttal reports, sur-sur-rebuttal reports and so forth, courts 
must impose a limit. 

Wal-Mart Stores, Inc., 2017 WL 9480314, at *2; accord UWorld LLC v. USMLE Galaxy LLC, 

No. 3:23-cv-447-K-BN, 2025 WL 1246434, at *5 (N.D. Tex. 28, 2025); Familias Unidas Por La 

Educación v. El Paso Indep. Sch. Dist., No. EP-20-cv-170-DB, 2022 WL 2906505, at *4 (W.D. 

Tex. July 22, 2022); BCC Merchant Sols., Inc. v. JetPay, LLC, No. 3:12-cv-5185-B, 2016 WL 

3264283, at *4 (N.D. Tex. Feb. 19, 2016); Cutler v. Louisville Ladder, Inc., No. 4:10-cv-4684, 

2012 WL 2994271, at *4-5 (S.D. Tex. July 20, 2012) (“Defendants are not permitted to 

unilaterally disregard the [disclosure] deadline so as to gain the advantage of responding to 

Plaintiffs’ arguments.”).  

 
5 “[T]he purpose of supplementary disclosures is just that—to supplement. Such disclosures are not intended to 
provide an extension of the expert designation and report production deadline.” Metro Ford Truck Sales, Inc. v. 
Ford Motor Co., 145 F.3d 320, 324 (5th Cir. 1998) (citation omitted). 
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All three of USAP’s retained experts nonetheless testified at their deposition about new 

opinions, analyses, and sources that were not described in their reports but that they apparently 

intend to offer at trial.  

1. Dr. Lona Fowdur 

Dr. Fowdur served a rebuttal report on September 19, 2025 opining, among other things, 

that USAP does not have monopoly power and that its price increases are not the result of 

anticompetitive consolidation. Dr. Fowdur’s 183-page report contains numerous economic 

analyses and charts describing these issues. On January 12, 2026, the afternoon before her 

deposition, Dr. Fowdur served a “corrected” version of her expert report that addressed certain 

errors in her analysis identified by the FTC’s economic expert, Dr. Capps. See Monahan Decl. 

¶ 13.  

In her deposition, Dr. Fowdur expressly stated that even this corrected report does not 

 Monahan Decl., Ex. 5 

(Fowdur Dep. Tr.) 15:9-19. Dr. Fowdur discussed in her deposition no fewer than five new 

analyses that she had apparently done but not disclosed in either her initial or corrected rebuttal 

report, including:  

 A new analysis  of  
 Id. 167:2-22.  

 A new analysis of  
 Id. 63:20-23; see also id. 63:24-64:23  

 

 A new analysis she 
 

 Id. 287:25-289:3.  

  not in her corrected report and  
 

Id. 294:9-295:24. 
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 New  
. Id. 287:6-24. 

This is an improper attempt to “bolster” Dr. Fowdur’s opinions with “new and improved” 

analyses. See Recif Res., LLC v. Juniper Cap.l Advisors, L.P., No. H-19-cv-2953, 2020 WL 

11025601, at *2 (S.D. Tex. Nov. 10, 2020) (quoting Cooper v. Meritor, Inc., No. 4:16-cv-52-

DMB-JMV, 2020 WL 5765004, at *4 (N.D. Miss. Sept. 28, 2020)).  

as Dr. Fowdur repeatedly did, is “additive” and therefore counts as “entirely new” opinions 

under Rule 26. Wal-Mart Stores, Inc., 2017 WL 9480314, at *3. 

In addition to these new analyses, Dr. Fowdur also indicated she might have more  

 Monahan Decl., Ex. 5 (Fowdur Dep. 

Tr.) 289:24-290:9. She frequently claimed  

. Id. 120:16-23; 

157:15-19. As a result, it is unclear whether Dr. Fowdur intends to provide even more analyses 

based on additional review of the factual record beyond even those described at deposition.  

2. Dr. Zeev Kain 

 On September 19, 2025, Dr. Kain filed a rebuttal report opining on the quality of 

anesthesia care delivered by USAP and responding to the opinions of the FTC’s expert, Dr. 

Pimentel. At his deposition, Dr. Kain repeatedly testified that his report  contain a 

complete statement of the opinions he plans to offer in this litigation. See, e.g., Monahan Decl., 

Ex. 3 (Kain Dep. Tr.) 59:17-22, 150:21-151:6; see also id. 61:22-62:6. Indeed, he explicitly 

warned that his deposition testimony would exceed the scope of his report:  

 Id. 171:1-3.6  

 
6 Dr. Kain insisted,  
Monahan Decl., Ex. 3 (Kain Dep. Tr.) 151:11-12; see also id. 329:9-15  
(Continued…) 
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Sure enough, Dr. Kain’s deposition testimony walked away from the analytical 

framework of healthcare quality assessment he relied on in his expert report.  

 

 

  

 

 

    

 

   

  

  

  

   

    

  

 

   

 Nor did his report cite several sources—  

 

 
 

7
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—on which he now claims to rely for this  See id. 72:25-

73:2, 73:24-74:8.8 See Gen. Elec. Cap. Bus. Asset Funding Corp. v. S.A.S.E. Mil. Ltd., No. SA-

03-CA-189-RF, 2004 WL 5495589, at *1-2 (W.D. Tex. Oct. 8, 2004) (“Expansion of a theory 

already asserted is not a supplementation anticipated by Rule 26(e).”). 

Finally, during the meet and confer process, USAP also suggested that Dr. Kain had 

prepared new “substantive responses” to Dr. Pimentel’s reply report that USAP has not disclosed 

because the FTC “chose not to ask what those responses were” in deposition. See Monahan 

Decl., Ex. 7 (Ltr. from K. Fetterman to N. Perlman at 3 (Jan. 28, 2026)) at 3. 

3. David Fix 

Mr. Fix filed a rebuttal report on September 19, 2025, and a revised report on December 

4, 2025. Mr. Fix, a management consultant, summarizes evidence about USAP’s purported 

benefits to practices that joined USAP. Among other opinions, Mr. Fix’s report relied upon three 

interviews with Frank Burns—USAP’s chief administrative officer—to argue that  

. See Monahan 

Decl., Ex. 2 (Revised Expert Report of David A. Fix (Dec. 4, 2025)) ¶¶ 47 n.30, 48 n.33, 113 

n.116, 114 n.118, 116 nn.121-22, 141 n.155, 166 n.179, 207 n.202. Mr. Fix’s report did not 

address whether  

 

. 

During his deposition, Mr. Fix acknowledged that he did not mention  in his report 

and was not even familiar with  when he wrote his report. See Monahan Decl., Ex. 4 (Fix 

 
8 Dr. Kain’s report cited certain  webpages, but those webpages do not explain whether or how the 
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Dep. Tr.) 49:2-11. But he stated that, after submitting his report and in fact just one day prior to 

the deposition, he had  

. See Id. 47:14-

48:21, 83:3-25. Recognizing an obvious deficiency in Mr. Fix’s expert report, USAP’s counsel 

attempted to prompt Mr. Fix to add new opinions about  that were nowhere in his report: 

   
 

 
See id. 234:21-235:14 (emphasis added). Mr. Fix then provided new opinions about  on 

topics that were not discussed in his expert report, such as  and 

 See id. 234:21-235:14.  

Mr. Fix did not mention  once in his report despite interviewing Mr. Burns three 

times and relying on and citing Mr. Burns’s and Dr. Dutton’s deposition testimony—both of 

which discussed  extensively. See Diaz, 279 F.R.D. at 421 (expert supplementation improper 

when it “does not rely [on] any information that was previously unknown or unavailable to him.” 

(quoting Cedar Petrochem., Inc. v. Dongbu Hannong Chem. Co., Ltd., 769 F. Supp. 2d 269, 277-

78 (S.D.N.Y. 2011)). 

B. USAP’s failure to disclose new opinions and analyses is neither substantially 
justified nor harmless. 

Because USAP’s failure to disclose this expert information is neither substantially 

justified nor harmless, the Court should exclude it under Rule 37(c)(1). Courts in the Fifth 

Circuit consider four factors when determining whether a party’s failure to disclose was 

substantially justified or harmless: (1) the explanation for the failure to provide the information; 

(2) the importance of the testimony; (3) the potential prejudice in allowing the testimony; and 

(4) the availability of a continuance to cure such prejudice. Sierra Club v. Cedar Point Oil Co., 
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73 F.3d 546, 572 (5th Cir. 1996); see also Geiserman, 893 F.2d at 791. Here, these factors 

support exclusion.9 

First, USAP did not provide a reason for the failure to disclose new opinions and 

analyses. Instead, USAP’s counsel argued that any new opinions and analyses were responsive to 

the FTC’s deposition questions and were therefore permissible. See Monahan Decl., Ex. 6 (Ltr. 

from N. Perlman to K. Fetterman & D. Beck (Jan. 26, 2026)). This claim is factually inaccurate 

given that all three experts affirmatively developed new opinions, analyses, and sources before 

their depositions even began and that USAP’s counsel—not the FTC—elicited new opinions 

from Mr. Fix. Regardless, as a legal matter, Rule 26 bars USAP from supplementing its expert 

reports with deposition testimony. See, Doyle, 2023 WL 2789313, at *1; Polaris Eng’g Inc, 2023 

WL10151582, at *3; Koenig, 2018 WL 297616, at *5; Robinson, 2012 WL 5866302 at *1; Hosp. 

Operations, LLC, 2021 WL 9334274, at *1; Hill, 2009 WL 3246630, at *3. 

Indeed, the purpose of Rule 26(a)—i.e., to provide notice of the expert’s proposed 

testimony before the deposition—“would be completely undermined if parties were allowed to 

cure deficient reports with later deposition testimony.” Ciomber, 527 F.3d 635, 642; see also 

Effective Expl., LLC v. Bluestone Nat. Res. II, LLC, No. 2:16-CV-00607-JRG-RSP, 2017 WL 

5895164, at *3 (E.D. Tex. Nov. 13, 2017); Valenzuela v. City of Haltom City, No. 4:10-CV-127-

Y, 2012 WL 13024705, at *2 (N.D. Tex. Jan. 31, 2012) (quoting Ciomber).  

Second, these new opinions and analyses are not important because the schedule does not 

allow for any sur-rebuttal from its experts in response to the FTC's experts. The Court’s joint 

 
9 Courts in the Fifth Circuit apply the same four-factor test when considering whether there is good cause to modify 
a scheduling order to allow late-filed expert opinions under Rule 16(b)(4). See Springboards to Educ., Inc. v. 
Houston Indep. Sch. Dist., 912 F.3d 805, 819 (5th Cir. 2019); see also Recif Res., LLC, 2020 WL 11025601, at *2. 
Thus, even if USAP were to seek leave to modify or supplement its reports, the Court should deny the request for 
the reasons stated herein.  
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schedule gave USAP a choice: it could submit an initial report and a reply report without 

conceding that it bore the burden of proof on that issue, or it could wait to rebut the FTC’s 

experts, but without the ability to submit an expert sur-reply. Having chosen to rebut the FTC’s 

experts, USAP forfeited the opportunity to have the last word, and should be held to that choice. 

The window for rebuttal must eventually close, “otherwise there would be no finality to expert 

reports, as each side, in order to buttress its case, would go on ad infinitum supplementing 

existing reports and modifying opinions previously given.” Bentley, 2016 WL 5867496, at *4 

(citation and quotation omitted).  

As to the third and fourth factors, admitting the late-disclosed testimony would prejudice 

the FTC in ways that cannot be cured by a continuance. By sandbagging the FTC with new 

opinions and analyses at deposition, USAP deprived the FTC of the opportunity to properly test 

those new opinions by preparing for the depositions with knowledge of the analyses being 

offered. This is not how Rule 26(a) is designed to work. See St. Luke’s, 2008 WL 11407300, at 

*2 (“The requirement that the report contain a complete statement of all opinions to be expressed 

along with the basis and reasons for such opinions is ‘intended to reduce, or possibly even . . . 

eliminate, the need to depose experts—a plain indication that the report should stand on its 

own.’”) (Hoyt, J.) (quoting Kozak v. Medtronic, Inc., 512 F.Supp.2d 913, 915 (S.D. Tex. 2007)).  

A continuance would not cure the prejudice caused by USAP’s late disclosures. This 

litigation has reached an advanced stage and is entering dispositive motions and final trial 

preparation. USAP has not even provided the full substance of its experts’ new opinions and 

analyses, let alone offered additional deposition time. Even if it did so, properly addressing and 

responding to new opinions from all three of USAP’s retained experts would risk further 

delaying trial and force the FTC to incur additional expense and divert time and resources from 

Case 4:23-cv-03560     Document 296     Filed 01/30/26 in TXSD     Page 19 of 24



 

 15 

trial preparation and dispositive motion practice. See Geiserman, 893 F.2d at 792 (finding the 

fourth factor met because “[w]hile Attorney could have conducted new discovery and redeposed 

witnesses under a continuance . . . this would have resulted in additional delay and increased the 

expense of defending the lawsuit.”). And any trial delay would postpone Texas patients’ ability 

to benefit from any relief in this case.  

“Moreover, a continuance would not deter future dilatory behavior, nor serve to 

enforce . . . court imposed scheduling orders.” Id. at 792. USAP’s continued disregard for 

discovery deadlines has already burdened the FTC, and those deadlines cannot be pushed back 

indefinitely. USAP previously sought information from the FTC after the close of fact discovery. 

See Order at 2 (Dkt. No. 287) (“The period for fact discovery has expired and the Court is not of 

a mind to extend the fact discovery period.”). A month after the Court confirmed fact discovery 

closed in May 2025 and sixteen months after initial disclosures were due, USAP disclosed three 

additional USAP employees “likely to have discoverable information relevant to supporting its 

claims or defenses.” See Monahan Decl., Ex. 8 (Defendant U.S. Anesthesia Partners, Inc.’s Third 

Supplemental Initial Disclosures Pursuant to Federal Rule of Civil Procedure 26(a)(1) (Sept. 19, 

2025)). This required the FTC to obtain and review additional documents and take new fact 

witness depositions during the expert discovery period. USAP has now tried to introduce new 

opinions from all three of its retained experts long after their reports were due. And USAP’s 

counsel has refused to commit that USAP will not continue to develop new undisclosed expert 

opinions up to and through trial. See Monahan Decl. ¶ 16; Monahan Decl., Ex. 6 (Ltr. from N. 

Perlman to K. Fetterman & D. Beck (Jan. 26, 2026)).  

Put simply, “parties do not have infinite time to supplement their expert opinions with 

new information to respond to challenges to their experts’ original evidence.” Avance v. Kerr-
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McGee Chem. LLC, No. 5:04-cv-209, 2006 WL 3484246, at *7 (E.D. Tex. Nov. 30, 2006); see 

also D.G. ex rel. G. v. Henry, No. 08-cv-74-GKF-FHM, 2011 WL 2881461, at *1-2 (N.D. Okla. 

July 15, 2011) (continuously allowing expert rebuttal would create a situation “where there 

would be no finality to expert reports . . . . Such a system would eviscerate the expert report 

requirements of Rule 26, would wreak havoc in docket control, and would amount to unlimited 

expert opinion presentation.”). Unless the Court excludes these late-disclosed opinions and 

analyses, the FTC will be forced to either challenge USAP’s constantly shifting expert opinions 

and analyses with inadequate discovery or to repeatedly seek leave to take responsive discovery, 

including by requesting relevant documents and re-deposing USAP’s experts—resulting in 

mounting delay and expense, as well as burdening the Court with unnecessary discovery 

disputes. The Court should reject USAP’s attempt to avoid the requirements of Rule 26 and the 

expert discovery schedule. 

II. In the alternative, the FTC should be allowed to re-depose USAP’s experts and 
serve surreplies at USAP’s cost. 

Though additional discovery cannot cure the prejudice to the FTC, if the Court allows 

USAP’s experts to offer new opinions and analyses not disclosed in their expert reports, the FTC 

respectfully requests that the Court take the following steps to mitigate prejudice: (1) order 

USAP to serve written disclosures of all opinions, analyses, and sources discussed at the 

depositions of Dr. Lona Fowdur, Dr. Zeev N. Kain, and David A. Fix but not contained in their 

expert reports; (2) allow the FTC’s experts to serve surreply reports to address new opinions, 

analyses, and sources provided by Dr. Lona Fowdur, Dr. Zeev N. Kain, and David A. Fix in 

response to this Order; (3) require USAP to make its experts available for depositions covering 

the new material; (4) limit Dr. Fowdur, Dr. Kain, and Mr. Fix to the opinions, analyses, and 

sources contained in their written reports in supplying evidence on any motion, at any hearing, or 
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at trial; and (5) require USAP to pay the FTC’s reasonable expenses, including attorney fees and 

expert costs, for this supplemental expert discovery process. See In re Complaint of C.F. Bean, 

LLC, 841 F.3d 365, 374 (5th Cir. 2016) (recommending allowing re-deposition and rebuttal of 

late-disclosed expert, plus attorneys’ fees and costs of additional discovery, as sanctions for 

untimely disclosure); Fed. R. Civ. P. 37(c)(1) (for failure to disclose); Fed. R. Civ. P. 

37(b)(2)(A), (C) (for not obeying a discovery order). 

CONCLUSION 

 USAP’s retained experts failed to submit complete reports and all three tried to avoid the 

consequences of that decision by discussing new opinions and analyses at their depositions. 

USAP should be precluded from using expert opinions not contained in the written reports. In the 

alternative, USAP should bear the costs of a second round of surreply expert reports and 

depositions. 

Dated: January 30, 2026    Respectfully submitted, 
 

/s/ Kara Monahan  
Kara Monahan (NJ Bar No. 011392010) * 
Attorney-in-Charge 
 
Michael J. Arin (CA Bar No. 335693) * 
Daniel W. Butrymowicz (NY Bar) * 
Maren Haneberg (DC Bar No. 975383) * 
Neal J. Perlman (NY Bar) * 
Mary Strimel (DC Bar No. 455303) * 
 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 
Tel: 202-326-2018 
kmonahan@ftc.gov 
 
Counsel for Plaintiff  
Federal Trade Commission 

       *Pro Hac Vice
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CERTIFICATE OF CONFERENCE 
 

I hereby certify that counsel for the FTC and for U.S. Anesthesia Partners, Inc. met and 

conferred about USAP’s proffered expert testimony on Monday, January 26, 2026, at 2:00 pm 

EST. Kara Monahan, Neal Perlman, Mary Strimel, Eric Sprague, and Maren Haneberg attended 

on behalf of the FTC. Ken Fetterman and David Beck attended on behalf of USAP. The parties 

exchanged various correspondence on this topic between January 20 and January 29, 2026. The 

parties were unable to agree on a resolution.  

 
Dated: January 30, 2026    /s/ Kara Monahan    

Kara Monahan 
 
Counsel for Plaintiff  
Federal Trade Commission 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this day, I caused the foregoing Plaintiff Federal Trade 

Commission’s Motion to Exclude Expert Opinions and Analyses Not Contained in Expert 

Reports and accompanying materials to be served on all counsel of record using the ECF system 

of the United States District Court for the Southern District of Texas. 

 
Dated: January 30, 2026    /s/ Kara Monahan  

Kara Monahan 
 
Counsel for Plaintiff  
Federal Trade Commission 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DIVISION OF TEXAS 

HOUSTON DIVISION 
 

 
FEDERAL TRADE COMMISSION, 
 
                    Plaintiff, 
 
          v. 
 
U.S. ANESTHESIA PARTNERS, INC., 
 
                    Defendant. 
 

Case No. 4:23-CV-03560-KH 

 
[PROPOSED] Order Granting Plaintiff Federal Trade Commission’s  

Motion to Exclude Expert Opinions and Analyses Not Contained in Expert Reports 
 

 The Court has considered Plaintiff Federal Trade Commission’s Motion to Exclude 

Certain Expert Opinions and Analyses Not Contained in Expert Reports (Dkt. No. __) and all 

related briefs, declarations, and exhibits, and GRANTS the Motion to Exclude Expert Opinions 

and Analyses Not Contained in Expert Reports.  

 It is FURTHER ORDERED that Dr. Lona Fowdur, Dr. Zeev N. Kain, and David A. Fix 

are limited to the opinions, analyses, and sources contained in the January 12, 2026 Corrected 

Expert Report of Lona Fowdur, Ph.D, the September 19, 2025 Expert Report of Dr. Zeev N. 

Kain, and the December 4, 2025 Revised Expert Report of David A. Fix in supplying evidence 

on any motion, at any hearing, or at trial.  

 It is so ORDERED. 

 SIGNED on February ___, 2026 at Houston, Texas. 
 

__________________________ 
Kenneth M. Hoyt 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DIVISION OF TEXAS 

HOUSTON DIVISION 
 

 
FEDERAL TRADE COMMISSION, 
 
                    Plaintiff, 
 
          v. 
 
U.S. ANESTHESIA PARTNERS, INC., 
 
                    Defendant. 
 

Case No. 4:23-CV-03560-KH 

 
[ALTERNATIVE PROPOSED] Order Granting Plaintiff Federal Trade Commission’s  

Motion to Exclude Expert Opinions and Analyses Not Disclosed in Expert Reports 
 

 The Court has considered Plaintiff Federal Trade Commission’s Motion to Exclude 

Expert Opinions and Analyses Not Disclosed in Expert Reports (Dkt. No. __) and all related 

briefs, declarations, and exhibits, and GRANTS the Motion to Exclude Expert Opinions and 

Analyses Not Disclosed in Expert Reports.  

 It is FURTHER ORDERED that within 7 days of this Order, USAP shall serve written 

disclosures of all opinions, analyses, and sources discussed at the depositions of Dr. Lona 

Fowdur, Dr. Zeev N. Kain, and David A. Fix but not contained in their expert reports. Dr. 

Fowdur, Dr. Kain, and Mr. Fix are limited to the opinions, analyses, and sources contained in 

their written reports in supplying evidence on any motion, at any hearing, or at trial. 

It is FURTHER ORDERED that within 37 days of this Order, the Federal Trade 

Commission may serve surreply expert reports to address new opinions, analyses, and sources 

provided by Dr. Lona Fowdur, Dr. Zeev N. Kain, and David A. Fix in response to this Order.  
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It is FURTHER ORDERED that within 52 days of this Order, USAP shall make Dr. 

Fowdur, Dr. Kain, and Mr. Fix available for depositions.  

It is FURTHER ORDERED that USAP shall pay reasonable expenses, including 

attorneys’ fees and expert costs, incurred by the Federal Trade Commission in preparing surreply 

reports and taking additional depositions of Dr. Lona Fowdur, Dr. Zeev N. Kain, and David A. 

Fix. Within 60 days of this Order, the Federal Trade Commission shall file its request for fees 

along with affidavit(s) showing expenses incurred. USAP may respond within 7 days of the 

request. The Federal Trade Commission may reply within 7 days of any response.  

 It is so ORDERED. 

 SIGNED on February ___, 2026 at Houston, Texas. 
 

__________________________ 
Kenneth M. Hoyt 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
 
FEDERAL TRADE COMMISSION,  
 
                         Plaintiff, 
 
                    v. 
 
U.S. ANESTHESIA PARTNERS, INC., 
 
                         Defendant. 
 

 
 
 
 
 
 

Case No.: 4:23-CV-03560-KH 

 
Declaration of Kara Monahan in Support of Plaintiff Federal Trade Commission’s  
Motion to Exclude Expert Opinions and Analyses Not Contained in Expert Reports 

 
1. My name is Kara Monahan. I am an attorney licensed to practice in the state of New 

Jersey and admitted pro hac vice representing the Federal Trade Commission (“FTC”) in the 

above-captioned matter. I submit this declaration in support of the FTC’s Motion to Exclude 

Expert Opinions and Analyses Not Contained in Expert Reports.  

2. On September 6, 2024, the parties proposed a stipulated protocol governing expert 

discovery (Dkt. No. 167), which the Court entered (Dkt. No. 248).  

3. On July 25, 2025, the FTC served expert reports of Cory Capps, Ph.D, and Dr. Marc 

Philip T. Pimentel. The FTC did not receive any expert reports from USAP on that day.  

4. On September 19, 2025, USAP served expert reports of Lona Fowdur, Ph.D, Dr. Zeev N. 

Kain, and David Fix. USAP also served a Rule 26(a)(2)(C) notice of testimony of Dr. Richard 

Dutton, a non-retained expert. At the same time, USAP served its Third Supplemental Initial 

Disclosures Pursuant to Federal Rule of Civil Procedure 26(a)(1). Attached hereto as Exhibit 8 is 
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a true and correct copy of USAP’s Third Supplemental Initial Disclosures Pursuant to Federal 

Rule of Civil Procedure 26(a)(1).  

5. Attached hereto as Exhibit 1 is a true and correct excerpt of the Expert Report of Dr. Zeev 

N. Kain served on September 19, 2025.  

6. On October 8, 2025, the Court entered an order staying all proceedings due to the lapse in 

government funding (Dkt. No. 289). Following restoration of appropriations to the FTC and 

discussions with USAP about the case schedule, on November 17, 2025 the FTC submitted a 

Proposed Third Amended Scheduling Order (Dkt. No. 292). Pending entry by the Court, the 

parties have been complying with the deadlines in the Proposed Third Amended Scheduling 

Order. 

7. The Proposed Third Amended Scheduling Order set December 8, 2025, as the deadline 

for reply expert reports and January 9, 2026 as the close of expert discovery.  

8. On December 4, 2025, USAP served a Revised Expert Report of David A. Fix. Attached 

hereto as Exhibit 2 is a true and correct excerpt of the Revised Expert Report of David A. Fix 

served on December 4, 2025.  

9. On December 8, 2025, the FTC served the reply expert report of Dr. Marc Philip T. 

Pimentel, and, pursuant to the parties’ agreement, the FTC served the reply expert report of Dr. 

Capps on December 12, 2025.  

10. On January 8, 2026, USAP took the depositions of Dr. Capps and Dr. Pimentel.  

11. On January 9, 2026, the FTC took the deposition of Dr. Kain. Attached hereto as Exhibit 

3 is a true and correct excerpt of the transcript of Dr. Zeev N. Kain’s deposition.  

12. On January 9, 2026, the FTC took the deposition of Mr. Fix. Attached hereto as Exhibit 4 

is a true and correct excerpt of the transcript of David Fix’s deposition. 
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13. On January 12, 2026, at 1:27 pm EST, USAP served the Corrected Expert Report of Lona 

Fowdur, Ph.D and certain backup data.  

14. On January 13, 2026, the FTC took the deposition of Dr. Fowdur. Attached hereto as 

Exhibit 5 is a true and correct excerpt of the transcript of Dr. Fowdur’s deposition.  

15. On January 14, 2026, the FTC took the deposition of Dr. Dutton.  

16. On January 20, 2026, the FTC sent an email to USAP raising concerns with new 

opinions, analyses, and sources referenced during the depositions of Dr. Fowdur, Dr. Kain, and 

Mr. Fix and requested a meeting to discuss. The parties met and conferred virtually on January 

26, 2026 but were unable to reach agreement. Specifically, the FTC requested that USAP 

confirm that Dr. Fowdur, Dr. Kain, and Mr. Fix will not rely on any analyses, opinions, or 

sources other than those contained in their September 19, 2025 reports. On January 26, 2026, the 

FTC sent USAP a letter to memorialize the parties’ meeting and the FTC’s request. Attached 

hereto as Exhibit 6 is a true and correct copy of the January 26, 2026 letter from the FTC to 

counsel for USAP and preceding email correspondence. 

17. On January 28, 2026, counsel for USAP sent the FTC a letter to follow up on the January 

26, 2026 conference and respond to the FTC’s letter. Attached hereto as Exhibit 7 is a true and 

correct copy of the January 28, 2026 letter from counsel for USAP to the FTC.   

18. Except for the December 4, 2025 revised report of Mr. Fix and the January 12, 2026 

corrected report of Dr. Fowdur, USAP has not served any additional expert reports or analyses.  

 I declare under penalty of perjury that the foregoing is true and correct. 

 

Date: January 30, 2026     /s/ Kara Monahan   
Kara Monahan (NJ Bar No. 011392010) * 
 

 600 Pennsylvania Avenue, N.W. 
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Washington, D.C. 20580 
Tel: (202)-326-2018 
kmonahan@ftc.gov 
 
Counsel for Plaintiff  
Federal Trade Commission 
*Pro Hac Vice 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
 
 
 
 

Case No.: 4:23-CV-03560-KH 
 
 
 
 
 
 

DEFENDANT U.S. ANESTHESIA PARTNERS, INC.’S  
THIRD SUPPLEMENTAL INITIAL DISCLOSURES  

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 26(a)(1) 

Pursuant to Federal Rule of Civil Procedure 26(a)(1), Defendant U.S. Anesthesia 

Partners, Inc. (“USAP”) hereby submits its third supplemental initial disclosures. The following 

disclosures are based on information reasonably available and currently known to USAP.  

During the process of expert discovery, USAP has determined that some additional individuals 

are likely to have discoverable information relevant to support its claims or defenses and has 

therefore identified those additional individuals on Exhibit A.  USAP expressly reserves the 

right to correct, modify, and/or supplement these disclosures in accordance with Federal Rule of 

Civil Procedure 26(e)(1)(A), and reserves all objections relative to the use, for any purpose, of 

these disclosures or of any information or document referenced herein. By identifying 

individuals as part of these disclosures, USAP makes no representations, concessions, or 

admissions, regarding the relevant knowledge or competence to testify of any of those 

individuals, and reserves the right to object on any grounds, to any deposition or testimony of 

any such individuals. 

USAP reserves the right to rely upon any of the individuals or entities identified for 

 
FEDERAL TRADE COMMISSION, 

 
Plaintiff, 

 
v. 

 
U.S. ANESTHESIA PARTNERS, INC., et al. 

 
Defendants. 
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subjects other than those listed. In addition, all of these disclosures are made without prejudice 

to producing, or disclosing, during discovery or at any point before trial, any additional 

documents, data, information, or witnesses, subsequently determined or discovered to have been 

omitted from these disclosures. 

USAP reserves the right to make objections to the production and admissibility of any 

documents or tangible things, or the answering of interrogatories regarding any matters discussed 

herein. USAP also reserves the right to move for a protective order pursuant to Federal Rule of 

Civil Procedure 26 before producing or allowing any discovery of the matters stated herein. 

USAP does not waive the attorney-client privilege, the attorney-work product doctrine, or any 

other available privilege, doctrine, or immunity from discovery. 

Finally, in making these disclosures, USAP does not waive its position that the FTC lacks 

the statutory authority both to seek injunctive relief independent from an administrative 

proceeding and to challenge USAP’s past conduct; that each of the FTC’s antitrust claims or 

allegations fail to state a claim as a matter of law and should be dismissed with prejudice; its 

position that the FTC has failed to appropriately define any relevant market or USAP’s role in 

any such markets; or its position that the FTC has failed to allege any actionable price-fixing or 

market-allocation agreement. 

I. Rule 26(a)(1)(A)(i): the name and, if known, the address and telephone number of 
each individual likely to have discoverable information—along with the subjects of that 
information—that the disclosing party may use to support its claims or defenses, unless 
the use would be solely for impeachment 

Pursuant to Federal Rule of Civil Procedure 26(a)(1)(A)(i) and subject to the 

qualifications stated above, USAP identifies the individuals and third parties listed in 

supplemental Exhibit A and C attached hereto as likely to have discoverable information that 

USAP may use to support its claims or defenses, excluding persons to be used solely for 

impeachment. USAP reserves the right to rely upon information derived from additional persons 
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as such individuals come to USAP’s attention through further discovery and investigation, to 

rely upon evidence obtained from any persons identified by the FTC, and to rely upon evidence 

obtained from the individuals and third parties listed in Exhibits A and C with respect to any 

subject. As discovery is ongoing, USAP reserves the right to supplement Exhibits A and C to 

the extent necessary to identify additional current or former employees, current or former FTC 

personnel, or third parties that may possess information relevant to USAP’s defenses or the 

allegations by the FTC. 

II. Rule 26(a)(1)(A)(ii): a copy—or a description by category and location—of all 
documents, electronically stored information, and tangible things that the disclosing 
party has in its possession, custody, or control and may use to support its claims or 
defenses, unless the use would be solely for impeachment 

Pursuant to Federal Rule of Civil Procedure 26(a)(1)(A)(ii) and subject to the 

qualifications stated above, USAP identifies in Exhibit B hereto those categories of documents, 

data compilations, and tangible things in its possession, custody, or control that it may use to 

support its claims or defenses in this action, unless such use is solely for impeachment. USAP 

makes these disclosures without waiving any arguments it may have concerning the relevance or 

admissibility of, or the proper weight to be accorded to, any of the information contained in the 

documents described. As discovery is ongoing, USAP reserves the right to supplement Exhibit 

B to the extent necessary to identify additional categories of documents that may relate to 

information relevant to USAP’s defenses. 

III. Rule 26(a)(1)(A)(iii): a computation of each category of damages claimed by the 
disclosing party 

USAP is not seeking monetary damages at this time. USAP reserves the right to 

supplement, modify, or amend this disclosure as the action proceeds. 
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IV. Rule 26(a)(1)(A)(iv): any insurance agreement under which an insurance business 
may be liable to satisfy all or part of a possible judgment in the action or to indemnify 
or reimburse for payments made to satisfy the judgment 

USAP has not identified an insurance agreement under which an entity carrying on an 

insurance business may be liable to indemnify or reimburse for payments made to satisfy any 

judgment entered in this action. 

 
Dated: September 19, 2025 Respectfully submitted, 

\

 
David J. Beck (TX Bar No. 00000070) 

(Federal I.D. No. 16605) 
Garrett S. Brawley (TX Bar No. 24095812) 

(Federal I.D. No. 3311277) 
BECK REDDEN LLP 
1221 McKinney Street, Suite 4500 
Houston, TX 77010 
Tel: (713) 951-3700 
Fax: (713) 951-3720 
dbeck@beckredden.com 
gbrawley@beckredden.com 

 /s/ Alex P. Treiger   
Mark C. Hansen (D.C. Bar No. 425930) 

(Pro Hac Vice) 
Attorney-in-Charge 
Geoffrey M. Klineberg (D.C. Bar No. 444503) 

(Pro Hac Vice) 
       Alex P. Treiger (D.C. Bar No. 1670925) 
         (Pro Hac Vice) 

KELLOGG, HANSEN, TODD, 
FIGEL & FREDERICK, P.L.L.C. 

1615 M Street N.W., Suite 400 
Washington, D.C. 20036 
Tel: (202) 326-7900 
Fax: (202) 326-7999 
mhansen@kellogghansen.com 
gklineberg@kellogghansen.com 
atreiger@kellogghansen.com 

Counsel for Defendant U.S. Anesthesia Partners, Inc. 
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Exhibit A 
 

Name Position Contact 
Information 

Subject(s) 

Bratberg, Kristen Former Chief 
Executive Officer; 
Former Member, 
USAP Board of 
Directors 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
facility relationships; 
procompetitive benefits 

Burns, Frank Chief Administrative 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Payor negotiations; 
revenue cycle 
management; alternative 
dispute resolution 

Canty, Tara SVP, Payor 
Contracting 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Payor negotiations; 
procompetitive benefits 

Coward, Robert Vice Chairman, USAP 
Board of Directors; 
Former USAP Chief 
Executive Officer  

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
facility relationships; 
procompetitive benefits; 
payor negotiations 

DeAtkine, Greg Former Chief 
Operating Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Facility relationships; 
procompetitive benefits 

Dennis, Kori SVP, M&A & 
Portfolio 
Management 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
procompetitive benefits; 
facility relationships; 
payor negotiations 

Dutton, Richard Chief Quality Officer Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Procompetitive 
benefits; facility 
relationships 
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Name Position Contact 
Information 

Subject(s) 

Flowers, Dale Chief Operating 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Facility relationships; 
procompetitive benefits 

Grimes, James Chief Financial 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

USAP financial 
performance; Texas 
acquisitions; facility 
relationships; payor 
negotiations 

Hendrix, Harry Former USAP Vice 
President of 
Operations (Austin) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
procompetitive benefits 

Holland, Michael Former Chief 
Development Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
procompetitive benefits 

Holliday, Scott Chairman, USAP 
Board of Directors; 
Chairman, USAP- 
Texas (North) 
Clinical Governance 
Board 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits; 
billing arrangements; 
Envision agreement 

Jackson, Gin Vice President, Payor 
Relations 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Payor negotiations; 
procompetitive benefits 

Lowe, Marian Former SVP, Strategy Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
procompetitive benefits 

Maloney, Matthew President of Clinical 
Operations 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
procompetitive benefits 
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Name Position Contact 
Information 

Subject(s) 

McBee, Tyler Former Chief Financial 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

USAP financial 
performance; Texas 
acquisitions; facility 
relationships; payor 
negotiations 

McCort, Brian EVP, Payor Relations Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Payor negotiations; 
procompetitive 
benefits 

Rizzo, John Former President and 
Chief Development 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
procompetitive benefits 

Saunders, Mike Former Chief 
Operating Officer 
(North Texas) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits 

Schlotter, Will SVP Operations 
(Austin) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Facility relationships; 
procompetitive benefits 
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Name Position Contact 
Information 

Subject(s) 

  Schoppa, Derek Member, USAP 
Board of Directors; 
Chairman, USAP 
CGB for Houston; 
Chairman, USAP- 
Texas (Gulf Coast) 
Clinical Governance 
Board; Chair, USAP 
Clinical Operations 
Committee 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits; 
payor negotiations 

Simon, Stuart Member, Clinical 
Governance Board; 
Co-Divisional 
Manager of 
Physicians 
Anesthesia Practice; 
Medical Director for 
USPI; Attending 
Anesthesiologist, 
Baylor University 
Medical Center; 
Clinical Assistant 
Professor at The 
University of Texas 
Southwestern 
Medical School; 
Chairman of the 
Department of 
Anesthesiology at 
North Central 
Surgical Center   

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
procompetitive benefits; 
market definition; 
facility relationships 

Swygert, Thomas USAP Growth 
Physician Leader; 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits 

Wade, Lankford Former Chief 
Financial Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

USAP financial 
performance; facility 
relationships; payor 
negotiations 
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Name Position Contact 
Information 

Subject(s) 

Wright, Len Chief Executive 
Officer 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits 

Goldstein, Mark  Current USAP 
Anesthesiologist 
(formerly with 
MetroWest 
Anesthesia 
Care) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

MetroWest’s rationale 
for joining USAP, 
current and historical 
benefits of USAP, and 
experiences at 
MetroWest 

Koons, Patrick Current USAP 
Anesthesiologist
(formerly with 
Guardian 
Anesthesia 
Services) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

Guardian’s rationale for 
joining USAP, current 
and historical benefits of 
USAP, and experiences 
at Guardian 

Lu, Dai Current USAP 
Anesthesiologist 
(formerly with 
North Houston 
Anesthesiology-
-Kingwood) 

Kellogg, Hansen, 
Todd, Figel & 
Frederick, 
P.L.L.C. 

North Houston 
Anesthesiology’s 
rationale for joining 
USAP, current and 
historical benefits of 
USAP, and experiences 
at North Houston 
Anesthesiology 
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Exhibit B 

The following documents are located at the offices of USAP; physical locations of public 

source(s); or at the offices of USAP’s counsel. USAP notes that it has already produced 

hundreds of thousands of pages of documents including data responses from a variety of sources 

related to a number of the categories listed below or more broadly in connection with the FTC’s 

pre-complaint investigation. This list is not intended to be exhaustive or to identify all types and 

categories of documents, information, and materials already produced or that will be requested 

from non-parties in the case. Nor is this list intended to suggest that additional discovery of 

USAP regarding the FTC’s historical allegations would be proportional or appropriate. 

• Documents and data related to competition with, or competitors to, USAP, and the 

geographic or product markets identified by the FTC. 

• Documents and data related to each of the anesthesia practices that USAP acquired or 

considered acquiring. 

• Documents and data related to the investigation into and clearance of USAP’s prior 

acquisitions. 

• Documents and data related to negotiations between USAP and commercial payors 

regarding the terms establishing USAP’s participation in those payors’ provider network. 

• Documents and data related to USAP’s advocating for, negotiation of, execution of, and 

performance of anesthesia services agreements with health care facilities (including those 

services agreements containing exclusivity agreements). 

• Documents and data related to USAP’s partnership and employment agreements with 

physician anesthesiologists and CRNAs. 

• Documents and data related to USAP financial performance, forecasts, valuations, 
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and growth strategies. 

• Documents and data related to treatment outcomes for patients who receive anesthesia 

services from USAP physician anesthesiologists and CRNAs. 

• Documents and data related to health care facilities’ and patients’ 

satisfaction with USAP’s anesthesia services. 
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Exhibit C 
 

 
Nonparty Witness(es) Contact Info Subjects 
Commercial Insurers    

Aetna, Inc. 
151 Farmington 
Avenue 
Hartford CT 06156 

Rivera, Melissa  
Taylor, Lisa 
TBD 

Rani Habash, Gregory 
P. Luib,  
Dechert LLP 
1900 K Street NW, 
Washington DC 20006 
 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 

Baylor Scott & White 
Health Plan (Scott and 
White Health Plan d/b/a 
Baylor Scott & White 
Health Plan) 

 Thomas Bounds, Joshua 
Soven, Charlie Sucher, 
Mason Morgan 
Paul, Weiss, Rifkind, 
Wharton & Garrison 
LLP 
 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 

Blue Cross Blue Shield 
of Texas 
1001 E. Lookout Drive 
Richardson TX 75082 

Garcia, Lori 
McClure, Shara  
Pilgrim, Trip 

Kevin Tessier 
Reed Smith LLP 
10 South Wacker Drive, 
Chicago, IL 606606 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 

Cigna Corporation 
900 Cottage Grove Rd 
Bloomfield CT 06002 

Gupta, Swati 
Neil, Angie 
Watkins, Steven  

Daniel J. Howley, 
William Dolan, Taylor 
Alexander 
Rule Garza Howley 
LLP, 901 7th Street 
N.W., Suite 600, 
Washington, D.C. 20001 
 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 

Humana, Inc. 
 

Hromadka, Donnie 
White, Matthew 

Eric Barstad, Robins 
Kaplan LLP 
800 LaSalle Avenue, 
Suite 2800, 
Minneapolis, MN 55402 
 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 

UnitedHealth Group 
PO Box 1459 
Minneapolis MN 55440 

D’Amato, Ellen 
Fast, Monica 
Stone, Laura 

Richard Feinstein & 
Izaak Earnhardt 
Boies Schiller Flexner 
LLP, 1401 New York 
Ave, NW, Washington, 
DC 20005 
 

Documents, data, or 
testimony related to 
commercial payor 
negotiations and 
reimbursement rates 
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Nonparty Witness(es) Contact Info Subjects 
Healthcare 
Facilities/Systems 

   

Ardent Health Partners, 
Inc. 

 Taylor Sample 
Bass Berry & Sims PLC 
21 Platform Way South 
Nashville TN 37203 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Ascension Hospitals - 
Seton 

Wise, Joel Winthrop B. Reed, III 
Lewis Rice LLC 
600 Washington Ave 
St. Louis MO 63101 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Baylor Scott & White 
Health 

 Thomas Bounds 
Paul, Weiss, Rifkind, 
Wharton & Garrison 
LLP 
1285 Avenue of 
Americas 
New York NY 10019 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Children’s Health 
 

 Neely Agin 
Norton Rose Fulbright 
799 9th Street NW 
Washington DC 20001 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

CHRISTUS Health 
System 

 Ryan Lantry 
DLA Piper LLP 
1900 N. Pearl St  
Dallas TX 75201-2482 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

CommonSpirit Health, 
LLC 

TBD Andrew Ennis 
Colin Martindale 
Polsinelli PC 
900 W 48th Place 
Kansas City MO 64112 

 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Guadalupe Regional 
Medical Center 
 

 Dallas W. Tharpe 
THE THARPE FIRM, 
PLLC 
455 Rice Rd., Suite 101 
Tyler, Texas 75703 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 
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Nonparty Witness(es) Contact Info Subjects 
HCA Healthcare  Hummel, Christina Lindsay Bohl 

Simpson, Thatcher, & 
Bartlett, L.L.P. 
900 G Street  
Washington DC 20001 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Horizon Medical 
Center 
 

 Carol Kennedy 
Wilson Elser Moskowitz 
Edelman & Dicker LLP 
900 Fannin Street 
Houston TX 77010 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Houston Methodist Burger, Lora 
Williamson, Cathy 

David K. Bisinger 
Bissinger, Oshman, 
Williams & Strasburger 
2229 San Felipe 
Houston, TX 77019 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Hunt Regional Urgent 
Care 
 

 Eugene Zilberman 
Steptoe & Johnson 
717 Texas Avenue 
Houston, TX 77002 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Kelsey-Seybold 
Medical Group, PLLC 
 

 Amy Nilson 
Trent & Taylor LLP 
919 Milam St. 
Houston TX 77002 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Memorial Hermann 
Health System 

Linton, Alyssa 
Urban, Josh 

Eugene Zilberman 
Steptoe & Johnson 
717 Texas Avenue 
Houston, TX 77002 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Methodist Health 
System (Dallas) 

Stoyanoff, Pam Marc B. Collier 
Norton Rose Fulbright 
LLP 
98 San Jacinto 
Boulevard, Suite 1100 
Austin, Texas 78701 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 
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Nonparty Witness(es) Contact Info Subjects 
OakBend Medical 
Center 
 

 Mignon M. Brown  
Executive 
Assistant/Administration 
1705 Jackson Street | 
Richmond, TX 77469 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Orthopedic & Spine 
Surgical Hospital of 
South Texas, L.P.  
 

 Greer Griffith 
McDermott Will & 
Emery LLP 
One Vanderbilt Ave. 
New York NY 10017 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Parkland Health 
 

 Daniel Ramirez 
Monty & Ramirez LLP 
150 W Parker Road 
Houston, TX 77076 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Peterson Regional 
Healthcare Network 
 

 Mark Tobey 
Husch Blackwell LLP 
111 Congress Avenue 
Austin TX 78701 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

PSN Affiliates, LLC 
 

 Jamie France 
Gibson Dunn & 
Crutcher LLP 
1700 M Street 
Washington DC 20036 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Southeast Texas 
Medical Ventures LLC 
d/b/a Townsen 
Memorial Hospital 
 

 Brian Humphrey 
Humphrey Law PLLC 
700 Lousiana Street 
Houston TX 77002 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Surgery Partners, Inc. 
 

 Matthew Knowles 
McDermott Will & 
Emery LLP 
200 Clarendon St. 
Boston MA 02116 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 
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Nonparty Witness(es) Contact Info Subjects 
Surgical Care 
Affiliates, LLC 

TBD Brett W. Barnett 
McGuireWoods LLP 
77 West Wacker Drive, 
Suite 4100 
Chicago, IL 60601-1818 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Tenet Healthcare 
Corporation/United 
Surgical Partners 

 Bill Morrison 
Haynes and Boone LLP 
2801 N. Harwood St. 
Dallas TX 75201 

 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Texas Health Resources King, Kirk Mark T. Ciani, Katten 
Muchin Rosenman LLP, 
50 Rockefeller Plaza, 
New York, NY 10020  
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Universal Health 
Services, Inc. 
 

 Tim Ribelin 
Husch Blackwell 
111 Congress Avenue 
Austin TX 78701 
 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

University of Texas 
Health System 

  Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Westlake Surgical, L.P. 
d/b/a The Hospital at 
Westlake Medical 
Center 
 

 Bach Norwood 
Hayward PLLC 
7600 Burnet Road 
Austin TX 78757 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits 

Anesthesia Providers    

Allen Anesthesia 
Associates 

 Cory Sutker 
Cooper Scully 
900 Jackson St. 
Dallas TX 75202 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

American 
Anesthesiology of 
Texas, Inc.; North 
American Partners in 
Anesthesia, L.L.P.; 
NAPA Management 
Services Corporation 

Britten, Jen William M. Katz, Jr. 
Holland & Knight 
1722 Routh Street 
Dallas, TX 75201 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 
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Nonparty Witness(es) Contact Info Subjects 
AMS El Paso 
Anesthesia Group 
PLLC 

 Russell F. Van Sickle 
Beggs & Lane, RLLP 
501 Commendencia 
Street 
Pensacola, FL 32502 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

AMS Paris Anesthesia 
Group PLLC 

 Russell F. Van Sickle 
Beggs & Lane, RLLP 
501 Commendencia 
Street 
Pensacola, FL 32502 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Anesthesia 
Management Solutions 
of Texas, PLLC 
 

 Russell F. Van Sickle 
Beggs & Lane, RLLP 
501 Commendencia 
Street 
Pensacola, FL 32502 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Anesthesia Partners of 
Dallas, PA 

Gibson, David Matt Schappa 
Hall, Render, Killian, 
Heath & Lyman, P.C. 
500 North Meridian St. 
Indianapolis, IN 46204 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Austin Anesthesiology 
Group, PLLC 
 

 William M. Katz, Jr. 
Holland & Knight 
1722 Routh Street 
Dallas, Texas 75201 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Baylor College of 
Medicine 

Anton, James 
Borowski, Kathy 
Klotman, Paul 

Sarah Brinkman 
King & Spalding 
1000 Lousiana St 
Houston TX 77002 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Dallas Anesthesiology 
Associates, P.A. 

Banks, Matthew William M. Katz, Jr. 
Holland & Knight 
1722 Routh Street 
Dallas, Texas 75201 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 
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Nonparty Witness(es) Contact Info Subjects 
EmeRgencHealth, 
PLLC d/b/a Essential 
Anesthesia 
Management Group 

 Ryan M. Kantor 
Morgan Lewis & 
Bockius 
1111 Pennsylvania 
Avenue, NW  
Washington, DC 20004 
  

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Independent Physicians 
Network, PLLC d/b/a 
Copractica 
 

Morton, Stan Mark T. Ciani 
Katten Muchin 
Rosenman 
50 Rockefeller Plaza 
New York, NY 10020 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Metropolitan 
Anesthesia Consultants 
PLLC 

Morton, Stan Mark T. Ciani 
Katten Muchin 
Rosenman 
50 Rockefeller Plaza 
New York, NY 10020 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

National Partners in 
Healthcare, LLC 

 Holden Brooks 
McGuire Woods LLP 
888 16th Street 
Washington DC 20006 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

New AMS Texas, 
PLLC 
 

 Russell F. Van Sickle 
Beggs & Lane, RLLP 
501 Commendencia 
Street 
Pensacola, FL 32502 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Noble Anesthesia 
Partners PLLC 

Kenjarski, Thomas Christopher Payne 
Christopher Payne, P.C. 
9330 LBJ Freeway 
Dallas TX 75243o 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

NorthStar Anesthesia, 
P.A. 

TBD Kees D. Thompson 
Williams & Connolly 
680 Maine Avenue 
Washington, DC 20024 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 
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Nonparty Witness(es) Contact Info Subjects 
Northwest 
Anesthesiology & Pain 
Services, P.A. 

 Andrew O. Wirmani 
Reese Marketos LP 
750 N. Saint Paul St.,  
Dallas, Texas 75201 

 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

OrthoMed Staffing, 
PLLC 

 Leigh Oliver 
Clifford Chance LLP 
2001 K Street 
Washington DC 20006 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Sound Inpatient 
Physicians, Inc. 

Alldredge, Brian Edward M. Fox 
Kutak Rock, L.L.P. 
1650 Farnam St. 
Omaha NB 68102 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Texans Anesthesia 
Associates, PLLC 

Nguyen, Canh 
 

Robert G. Smith 
Mayer L.L.P. 
2900 North Loop West 
Houston, TX 77092 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

TMH Physician 
Organization 

Burger, Lora David K. Bissinger 
Bows Law 
2229 San Felipe, Suite 
1500 
Houston, Texas 77019 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Valiant Anesthesia 
Associates, PLLC 

Robbins, Randy Matt Schappa 
Hall, Render, Killian, 
Heath & Lyman, P.C. 
500 North Meridian St. 
Indianapolis, IN 46204 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Vertex Anesthesia 
PLLC 
 

 Michael K. Hurst 
Lynn Pinker 
Schwegmann  
2100 Ross Avenue 
Dallas, Texas 75201 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 

Youngs Professional 
Services, PLLC d/b/a 
Essential Anesthesia 
Management Group 

 

 Ryan Kantor 
Morgan Lewis & 
Bockius 
1111 Pennsylvania 
Washington DC 20004 
 

Documents, data, or 
testimony related to payor 
contracting, competition 
with USAP, and/or 
market definition 
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Nonparty Witness(es) Contact Info Subjects 
Other    

Executive Consulting 
Group, LLC 

 Marguerite Sullivan 
Latham & Watkins LLP 
555 Eleventh St. 
Washington DC 20004 

Documents, data, or 
testimony related to 
competition to USAP; 
Envision agreement; fair 
market valuations 

Gallagher Benefit 
Services, Inc. 

 Kathleen Sanderson 
2850 Golf Road 
Rolling Meadows IL 
60008 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits; 
fair market valuations 

Health Management 
Solutions, LLC 

TBD John Kelly 
Barnes & Thornburg 
555 12th St NW 
Washington DC 20004 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits; 
fair market valuations 

VMG Holdings, LLC 
 

 Dale J. Egan 
VMG 
2515 McKinney Avenue 
Dallas TX 75201 

Documents, data, or 
testimony related to 
facility relationships and 
procompetitive benefits; 
fair market valuations 

Envision Healthcare Zimmerman, Todd Amanda Wait 
DLA Piper 
500 Eighth Street 
Washington DC 20004 
 

Documents, data, or 
testimony related to 
competition to USAP and 
the Envision agreement 

Welsh Carson Gu, Ting 
McDonnell, Michael 
Regan, Brian 

Kathryn Caldwell 
Ropes & Gray, LLP 
800 Boylston St. 
Boston MA 02199 
 

Competition to USAP; 
Texas acquisitions; 
facility relationships; 
procompetitive benefits 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 19, 2025, I served or caused to be served a true and 

correct copy of U.S. Anesthesia Partners, Inc.’s Third Supplemental Initial Disclosures upon the 

following counsel of record for the Federal Trade Commission at the email addresses listed 

below: 

Kara Monahan 
Bradley S. Albert  
Neal Perlman  
Afraa Syed 

 
Federal Trade Commission 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 
Tel: 202-326-2075 
kmonahan@ftc.gov 
balbert@ftc.gov 
nperlman@ftc.gov  
Asyed@ftc.gov 

 
 /s/ Alex P. Treiger  
Alex P. Treiger (D.C. Bar No. 1670925)  
  (Pro Hac Vice) 
KELLOGG, HANSEN, TODD, 

FIGEL & FREDERICK, P.L.L.C. 
1615 M Street N.W., Suite 400Washington, D.C. 20036 
Tel: (202) 326-7900 
atreiger@kellogghansen.com 
 
Counsel for Defendant U.S. Anesthesia Partners, Inc. 
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Avance v. Kerr-McGee Chemical LLC, Not Reported in F.Supp.2d (2006)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 1

2006 WL 3484246
Only the Westlaw citation is currently available.

United States District Court,
E.D. Texas,

Texarkana Division.

June Prior AVANCE, et al., Plaintiffs

v.

KERR-McGEE CHEMICAL LLC, Defendant.

No. 5:04CV209.
|

Nov. 30, 2006.

Attorneys and Law Firms

Gary A. Lee, John Maurice Futrell, Richard M. Perles, Lee
Futrell & Perles LLP, New Orleans, LA, Glenn C. McGovern,
Lynn Eric Williams, Jr., Lynn Eric Wlliams Jr., APLC,
Metairie, LA, Bruce Andrew Craig, D. Scott Carlile, David
Cornelius Carlile, Paul Wisdom Turner, The Carlile Law Firm
LLP, Marshall, TX, for Plaintiffs.

Anna Sikes Hornsby, John M. Johnson, Lana K. Alcorn,
Philip M. Bridwell, William S. Cox, III, Lightfoot Franklin
& White, Birmingham, AL, Kristie Ann Wright, Jennifer
Haltom Doan, Haltom and Doan LLP, Texarkana, TX, for
Defendant.

ORDER

CAROLINE M. CRAVEN, Magistrate Judge.

*1  Pursuant to the provisions of 28 U.S.C. § 636(b)
(1) and (3) and the Amended Order for the Adoption
of Local Rules for the Assignment of Duties to United
States Magistrate Judges, KMC's Motion to Strike New and
Untimely Affidavits of Frank H. Gardner, J. Routt Reigart,
Tumulesh K. Solanky, and Paul H. Templet (Docket Entry #
771) was referred to the Honorable Caroline M. Craven for the
purposes of hearing and determining said motion. The Court,
having reviewed the relevant briefing, finds the motion should
be GRANTED.

I. BACKGROUND

June Pryor Avance and numerous other plaintiffs
(“Plaintiffs”) filed this lawsuit against Kerr-McGee Chemical
LLC (“Defendant”), seeking damages caused by their alleged
exposure from 1960 to 2004 to Defendant's creosote and
pentachlorophenol.

II. DEFENDANTS' MOTION TO STRIKE

Defendant filed its current motion to strike, asserting
Plaintiffs have attempted to circumvent the Federal Rules
of Civil Procedure and this Court's scheduling order by
submitting new affidavits/reports which add to, change, and
“revamp” expert testimony after the expert report deadline,
after the expert discovery deadline, after dispositive motions
have been filed, and less than one week before the Daubert
hearings. Defendant asserts allowing these affidavits is not
harmless and would prejudice Defendant. According to
Defendant, responding to the new contentions of Plaintiffs'
experts both in this motion and (if allowed) in future
proceedings and filings, disrupts Defendant's preparation for
the Daubert hearings, the trial of this case, and increases its
costs of litigation. Defendant contends these factors alone are
sufficient to justify disallowing the affidavits under Federal
Rules of Civil Procedure 16 and 37.

In response, Plaintiffs assert their experts have the right to
address the alleged shortcomings in their testimony. Plaintiffs
state they are not filing “wholly new reports” nor do their
experts' affidavits “revise prior expert conclusions, proffer
new opinions and conclusions, rely on new sources and bases,
and proffer new methods of analysis....” Rather, according
to Plaintiffs, almost all of the information in the affidavits
address Defendant's erroneous arguments or are summaries
of Plaintiffs' experts' previous testimony, which information
is tied together in one place to assist the Court in deciding the
Daubert motions.

III. THE PERTINENT AFFIDAVITS

A. Procedural Background
Federal Rule of Civil Procedure 16(b) authorizes federal
courts to control and expedite the discovery process through
a scheduling order. “Consistent with the authority vested in
the trial court by rule 16, our court gives the trial court broad
discretion to preserve the integrity and the purpose of the
pretrial order.” Barrett v. Atl. Richfield Co., 95 F.3d 375, 380
(5th Cir.1996).
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On June 12, 2006, the Court entered an Order scheduling the
Daubert hearings for July 27 and 28, 2006. On June 28, 2006,
Defendant filed a Request for Daubert Hearing Schedule
and Order of Presentation claiming, among other things, that
little expert testimony was needed because the expert “record
before the Court is already complete.” Plaintiffs opposed
Defendant's motion and asked the Court to permit their
experts to testify live or by affidavit.

*2  On July 5, 2006, the Court issued an Order setting forth
the schedule for the Daubert hearing, which provided as
follows:

While the parties are encouraged not
to have their experts testify live at the
July 27 and 28 hearings, the parties may
call their experts live to testify at the
hearings or may utilize their time for oral
arguments ... Each side shall confirm to
the other side, on or before July 14, 2006,
which witnesses, if any, it anticipates
calling to testify live at the hearings.

(Docket Entry # 729).

Because the July 5 Order did not address Plaintiffs' request for
affidavits in lieu of live testimony, Plaintiffs telephoned the
Court on July 6, asking whether the parties could submit an
expert's testimony by affidavit. The Court advised Plaintiffs'
counsel to contact Defendant's counsel about working out
the issue of submitting affidavits, and if the parties could
not reach an agreement, the Court would address the matter.
Plaintiffs sent Defendant's counsel an email on July 7, 2006,
proposing a schedule for submitting affidavits.

Defendant objected to either side filing new affidavits or
reports in an effort to change the record. See Defendant's
Exh. A, Correspondence from Jennifer Doan to Judge Craven
dated July 13, 2006. On July 14, 2006, Plaintiffs advised
Defendant that Drs. Templet, Reigart, Solanky, and Gardner
would testify by affidavit, and Plaintiffs filed with the Court
on July 21, 2006, affidavits of Frank H. Gardner, M.D., J.
Routt Reigart, M.D., FAAP, Tumulesh K.S. Solanky, Ph.D,
and Dr. Paul H. Templet, in lieu of live testimony at the
Daubert hearing.

B. Defendant's Specific Assertions
Defendant objects to these new reports, asserting they are
not permitted under Federal Rule of Civil Procedure 26 and
federal case law because they, among other things, improperly
attempt to recreate the record before the Court, introduce
additional opinions, and change opinions to their submitted
expert reports. Specifically, Defendants assert as follows.

1. Affidavit of Tumulesh K.S. Solanky, Ph.D.
Plaintiffs have submitted a revised affidavit of Dr. Solanky
that attempts to revise his calculations, proffer new
calculations with different target diseases and different
conclusions, rely on new sources, and proffer new methods
of calculation. Dr. Solanky attempts to opine for the first
time about probabilities for the occurrences of all 12 alleged
cancers/diseases combined within the half-mile radius. July
21, 2006 Solanky Affidavit ¶ 53, Table 1. Such calculations
have not been conducted or raised by Dr. Solanky in any
of his expert reports or in his deposition. Also, in his first
revamped affidavit attached to the briefing on the parties'

motions to exclude Solanky and Poole, 1  which Defendant
also moved to strike as untimely and impermissible, Dr.
Solanky provided the probability of occurrence on five
target cancers/diseases as opposed to the six target diseases
he focused on in his expert report. Exhibit D, ¶ 35. Dr.
Solanky recreates this five target cancer/disease probability
in the newly submitted affidavit, but inextricably comes
to a different conclusion. (p value on April 24, 2006 was
0.000000732, and the p value on July 21, 2006 is now
0.000005). Id.; July 21, 2006, Solanky Affidavit ¶ 49. In
addition, several of Dr. Solanky's probability conclusions
have simply changed, with no explanation or basis. For
example, the conclusions regarding lung cancer do not match
any of his prior lung cancer probability conclusions. July 21,
2006, Solanky Affidavit ¶ 45.

*3  Further, Dr. Solanky for the first time purports to rely
on the “Fisher's Method” for determining statistical meta
analysis, which he claims is known to be conservative. Id.
at ¶¶ 50-52. This is the first time anywhere Dr. Solanky has
purported to rely on this method. He also purports to rely
for the first time on the Texas Department of Health, Cancer
Registry Division for the Texas incidence of breast cancers
in 2000. Id. at ¶ 16. This reference has never been cited by
Dr. Solanky before, in his report or elsewhere. Finally, to
determine the number of birth defects, Dr. Solanky relies on
new sources not cited in his expert report, namely medical
records, sworn answers to discovery requests and health
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surveys filled out by the Plaintiffs. Id. at ¶ 11. Therefore,
he not only attempts to inextricably change his probability
conclusions, but bases his entire testimony on a new method
for statistical analysis, new sources, and new studies. None of
these new contentions were raised by Dr. Solanky in his prior
two expert reports, they were not subject to cross-examination
in his deposition, and because he is not appearing live at
the Daubert hearing, cannot be examined about this new
information.

2. Affidavit of Paul H. Templet, Ph.D.
Similarly, Dr. Templet provides new sources and justifications
for his opinions, as well as wholly new opinions regarding
individual plaintiff's alleged exposure pathways. Dr. Templet
relies for the first time on the deposition testimony of
various individuals to establish or provide new justification
for alleged exposure pathways. For example, he relies for
the first time on the following depositions and the following
contentions:
James Quinton Mills for the proposition that ‘two or three
thousands of gallons [of] creosote [were] released at night into
ditches of the Black Forest ...,’ that flooding occurred ‘from
1956 to 1982 three or four times,’ and ‘an ungodly amount
of creosote that was-just had the ground saturated.’ Templet
Affidavit, ¶¶ 51-52, 84 (Dkt.# 755).

Nicholas Bock ‘that there was contamination beneath the
Black Forest of 15 to 20 feet below the surface of the ground.’
Id. at ¶ 85.

Mark Heald for the proposition that he would ‘drain waste
water to the ditches.’ Id. at ¶ 90.

Peter Gaskin for several propositions, including
contamination of the ‘Black Forest,’ the ‘basketball court,’
that creosote sludge was spread on the ground and buried
on the site, spills of creosote occurred, and flooding caused
contamination. Id. at ¶¶ 91-92. Dr. Templet also now relies
on Mr. Gaskin for justification for both old and new exposure
pathways of ‘anybody that recreates in that area, eats fish out
of Days Creek or Howards Creek or eats berries or gets mud
on them from four-wheeling or motorcycling, they would be
exposed to dangerous levels of creosote ...’ Id.

Ms. Markle for flooding that ‘frequently occurred,’ with flood
levels ‘up to people's necks.’ Templet Affidavit, ¶¶ 94.

*4  James and Peggy Veal for justification for old and new
exposure pathways, including new reliance on contentions

that they ‘rode dirt bikes on the banks and through Days Creek
and in Waggoner's Creek,’ ‘smelled odors from the plant,’
‘fished in the creeks,’ and when Mrs. Veal was pregnant that
she ‘ate perch once a month from the creek, and also had a
garden and ate out of the garden.’ Id. at ¶ 44-48.

In his expert report Dr. Templet relied on statements of James
Adams for the general proposition that air and dust were
potential exposure pathways. Defendant's Exh. F, pg. 5. Now
Dr. Templet relies for the first time on Mr. Adams' deposition
testimony that he ‘operated a four-wheeler in the creek near
the plant and got burned by creosote.’ Templet Affidavit, ¶ 49.

Similarly, Dr. Templet relies for the first time on the
deposition testimony and the Answers to Interrogatories of
June Avance to justify both old and new exposure pathways,
including ‘walking in the creeks,’ ‘fishing in the creeks,’
‘eating fish,’ ‘walking near the area of the KMC plant,’
‘eating various vegetables,’ and ‘from dust blowing from the
KMC facility.’ Id. at ¶ 53.

In addition, Dr. Templet relies on the untimely submitted
affidavits of Jim Baldwin and Calvin “Smokey” Stevens.
Templet Affidavit, ¶¶ 50, 85-88. Defendant moved to strike
these witnesses for Plaintiffs' failure to disclose them before
the fact discovery deadline. On November 21, 2006, the Court
denied Defendant's motion to strike Baldwin and Stevens,
allowing them to testify for purposes of impeachment.

Further, Dr. Templet proffers new observations, including
“When I walked the plant site I observed a lot of driftwood
way up the bank of Howard's Creek, clearly indicating prior
flooding,” (Id. at ¶ 3 5), and new conclusions that “Minor
changes in elevation are unimportant when the water gets
extremely deep....” (Id. at ¶ 37). None of these observations
or conclusions were timely disclosed in Dr. Templet's report
or tested under cross-examination.

3. Affidavit of Frank H. Gardner, M.D.
In his affidavit, Dr. Frank H. Gardner cites a myriad
of sources for which he relies on for the first time, or
for which he expressly disavowed any reliance on in
his deposition. In addition, he supplies new opinions on
how certain confounding factors (Hormone Replacement
Therapy, “HRT”) are supposedly not causative in this case.
In particular, he relies on various sources for the very first
time. These studies and resources (i) were never disclosed
by Dr. Gardner in his expert report, (ii) were never disclosed
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in his deposition, (iii) were cited for the first time in his
first untimely affidavit filed on June 28, 2006, and (iv)
were expressly disavowed as a resource in his deposition.
Further, Dr. Gardner opines that there is not a statistically
significant link between Hormone Replacement Therapy and
breast cancer. This opinion was not disclosed in his expert
report or in his deposition, but appeared for the first time in
his June 28, 2006, affidavit, which KMC also moved to strike
as untimely.

4. Affidavit of J. Routt Reigart, M.D., FAAP
*5  In his newly-submitted affidavit, Dr. Reigart also cites

never before disclosed sources and purports to rely on those
sources to support his opinions. Dr. Reigart did not timely
disclose his reliance on these references or sources pursuant
to the Federal Rules of Evidence and this Court's scheduling
order.

C. Plaintiffs' Specific Assertions
Plaintiffs explain they filed affidavits in lieu of live testimony
for the following two reasons. First, they wanted their
experts to support their opinions and address the alleged
shortcomings in those opinions. Second, Plaintiffs wanted to
promote judicial economy and avoid unnecessary expenses
by having them present at the Daubert hearings to testify live.
Plaintiffs assert the Daubert affidavits are not “wholly new
reports.”

For example, Defendant contends Dr. Solanky “purports to
rely for the first time on the Texas Department of Health,
Cancer Registry Division for Texas incidence of breast cancer
in 2000.” However, as pointed out by Plaintiffs, Table 2 on
page 6 of Dr. Solanky's Expert Report states, “Breast Cancer
in year 2000 (Texas Incidence Rate).” Further, Defendant
asserts “Dr. Solanky for the first time purports to rely on the
“Fisher's Method” for determining statistical meta analysis,
which he claims is known to be conservative. This is the
first time anywhere Dr. Solanky has purported to rely on this
method.” However, Plaintiffs state Fisher's Method is simply
a statistical term-of-art for combining P values, which is what
Dr. Solanky did in his expert report.

Regarding Dr. Templet's affidavit, Plaintiffs explain that
although Dr. Templet does refer to evidence in the record
(almost entirely deposition testimony) that he did not cite in
his expert report, (1) an expert may base his or her opinion
on evidence that is already in the record, and (2) Dr. Templet
is not changing any of his previous opinions or offering any

new opinions. Rather, according to Plaintiffs, he is citing
additional evidence in support of his existing opinions.

Turning to Dr. Gardner, Plaintiffs take issue with Defendant's
assertion that Dr. Gardner relied on 13 authorities”for the
very first time.” For example, according to Plaintiffs, Dr.
Gardner cited Sigvard Karlehagen, et al., Cancer Incidence
Among Creosote Exposed Workers, SCAND J WORK
ENVIRON HEALTH 18:26-29 (1992), on page 13 of his
Expert Report. Plaintiffs state the S.A. Henry, Cutaneous
Cancer in Industry Case Study, was attached to Dr. Gardner's
deposition as Exhibit 55, and the Henry Case Study cites
the O'Donovan-1920 Case Study. In addition, Plaintiff asserts
Dr. Farber cited all these case studies (Henry, O'Donovan,
MacKenzie, and Lenson) at pages 77 through 78 of his
Creosote Report, and it is undisputed that Dr. Gardner
reviewed Dr. Farber's reports. Finally, Plaintiffs state his
Daubert Affidavit is not the first place Dr. Gardner raised his
opinion that there is no statistically significant link between
HRT and breast cancer. Rather, he first discussed it in his
Affidavit, which was attached to the breast cancer plaintiffs'
sur-reply briefs.

*6  Finally, Plaintiffs address Defendant's motion to strike
Dr. Reigart's affidavit, asserting Defendant's argument clearly
ignores ¶ 11 of Dr. Reigart's Daubert Affidavit where Dr.
Reigart stated, I also personally reviewed or reviewed
Dr. Farber's summary ...  of the following literature....”
According to Plaintiffs, all the ATSDR and WHO profiles
listed on page 8 of Defendant's brief are cited on pages 87
and 88 of Dr. Farber's Pentachlorophenol Report. Plaintiffs
assert the last two authorities on page 8 of KMC's brief and
the first cited on 9 of the brief are merely additional support
for propositions Dr. Reigart made in his expert report and
deposition. Plaintiffs also state it is undisputed that Dr. Reigart
reviewed Dr. Farber's reports.

In its reply, Defendant stresses it is only objecting to
the affidavits to the extent they contain new materials,
information, or opinions and points out several areas where
the original reports and the affidavits differ. Defendant asserts
the introduction of new expert affidavits containing new
information is unfair and prejudicial to Defendant because
Defendant cannot cross-examine an affidavit.

IV. DISCUSSION
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Federal Rule of Civil Procedure 26(a)(2)(B) requires all
parties to designate witnesses and submit written reports
drafted by the experts. “The report shall contain a complete
statement of all opinions to be expressed and the basis and
reasons therefore; the data or other information considered
by the witness in forming the opinions; [and] any exhibits
to be used as a summary of or support for the opinions....”
FED.R.CIV.P. 26(a)(2)(B). An expert's report must be
“detailed and complete” in order to “avoid the disclosure of
sketchy and vague expert information.” Sierra Club, Lone
Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 571
(5th Cir.1996). Rule 26(a) clearly requires that the initial
disclosure be complete and detailed. Sierra Club, Lone Star
Chapter, 73 F.3d at 569.

Federal Rule of Civil Procedure 26(a)(2)(C) requires that
expert testimony that is intended to contradict or rebut
evidence identified by another party must be done within
thirty days after disclosure by the other party. The rule also
contemplates supplementation of testimony from an expert
under Rule 26(e)(1).

Rule 37(c)(1) provides a “party that without substantial
justification fails to disclose information required by Rule
26(a) or 26(e)(1) ... is not, unless such failure is harmless,
permitted to use as evidence at a trial, at a hearing, or
on a motion any witness or information not so disclosed.”
FED.R.CIV.P. 26(c)(1). To avoid sanctions, the party who is
alleged to have failed to comply with Rules 16 and 26 bears
the burden to show that its actions were substantially justified
or harmless. Norbrook Labs. Ltd. v. G.C. Hanford Mfg.
Co., 297 F.Supp.2d 463, 481 (N.D.N.Y.2003); Stallworth
v. E-Z Serve Convenience Stores, 199 F.R.D. 366, 368
(M.D.Ala.2001). In deciding upon the propriety of excluding
expert testimony in a given case, the court must consider
four separate factors: “(1) the explanation, if any, for the
party's failure to comply with the discovery order; (2) the
prejudice to the opposing party of allowing the witness
to testify; (3) the possibility of curing such prejudice by
granting a continuance; and (4) the importance of the witness'
testimony.” Browning v. City of Balch Springs, 1997 WL
361632, *4 (N.D. Tex. June 20, 1997)(unpublished).

*7  Even though the Federal Rules of Civil Procedure
provide for supplementation, parties do not have infinite time
to supplement their expert opinions with new information
to respond to challenges to their experts' original evidence.
Courts have stricken affidavits to the extent they go beyond
opinions expressed in the experts' Rule 26 reports. See,

e.g., Beasley v. U.S. Welding Svc., Inc., 129 Fed. Appx.
901, 902 (5th Cir.2005)(unpublished)(affirming exclusion of
expert testimony where plaintiff “offer[ed] no reasonable
explanation for failing to provide the expert report timely”);
Browning v. City of Balch Springs, 1997 WL 361632, *4
(N.D. Tex. June 20, 1997)(unpublished).

In this case, Plaintiffs do not demonstrate “substantial
justification” why the revisions and new affidavits were filed
after the expert report deadline, after the expert discovery
deadline, after Daubert and summary judgment motions were
filed, and less than a week from the Daubert hearings.
Instead, Plaintiffs state they wanted to streamline the Daubert
hearings by offering affidavits in lieu of live testimony, and
they are entitled to rebut Defendant's erroneous arguments.
Plaintiffs maintain this procedure has been utilized by former
Magistrate Judge Harry McKee in a case pending before
District Judge David Folsom. See Homer Abron, Jr., et al.
v. Dean Lumber Co., Inc., et al., Cause No. 2:99-CV-197
(Docket Entry # 360). However, as noted by Defendant, in
Abron the parties had agreed to the procedure in advance of
the Daubert hearing.

Here, Defendant does not object to Plaintiffs' Daubert
affidavits to the extent they are simply a regurgitation of their
Rule 26 expert reports. However, Defendant does object to
the introduction of new materials, new information, and new
opinions. The Court agrees with Defendant that allowing the
introduction of new information at this time for use in the
Court's consideration of the parties' Daubert motions would
be unfair and prejudicial to Defendant because Defendant
would not have an opportunity for cross-examination on
those new issues. Although Plaintiffs assert the affidavits
at issue are not “wholly new reports,” certainly portions of
the affidavits present new information, and the Court is not
required nor is it willing to parse out those portions of the
affidavits that are new and those portions that were timely
disclosed or proper as rebuttal or impeachment evidence only.
Defendant's motion is granted. To the extent the subjects in
these affidavits is new, the Court is not addressing at this time
whether Plaintiffs are entitled to present at trial live testimony
on the new information as rebuttal or impeachment evidence.

Based on the foregoing, it is hereby

ORDERED that KMC's Motion to Strike New and Untimely
Affidavits of Frank H. Gardner, J. Routt Reigart, Tumulesh
K. Solanky, and Paul H. Templet (Docket Entry # 771) is in
all things GRANTED. It is further
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*8  ORDERED that the untimely affidavits/reports and
all exhibits of Frank H. Gardner, M.D., J. Routt Reigart,
M.D., FAAP, Tumulesh K.S. Solanky, Ph.D, and Dr. Paul H.
Templet are hereby STRICKEN.

All Citations

Not Reported in F.Supp.2d, 2006 WL 3484246

Footnotes

1 Defendant hired Dr. Charles Poole, an epidemiologist, who issued a report criticizing Solanky's report.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. Texas, Dallas Division.

BCC MERCHANT SOLUTIONS, INC., Plaintiff,

v.

JETPAY, LLC, Trent R. Voigt, and

Merrick Bank Corporation, Defendants.

CIVIL ACTION NO. 3:12-CV-5185-B
|
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Attorneys and Law Firms

William L. Sessions, Sessions & Associates, PLLC, Kyle
William Harneck, Sessions & Schaffer, P.C., Maryssa Jane
Simpson, Cooper & Scully PC, Dallas, TX, for Plaintiff.

R. Brent Cooper, Lauren Catherine Tow, Maryssa Jane
Simpson, Timothy M. Dortch, Cooper & Scully PC, Dallas,
TX, for Defendants.

MEMORANDUM OPINION AND ORDER

JANE J. BOYLE, UNITED STATES DISTRICT JUDGE

*1  Before the Court is Defendants JetPay, LLC's and
Trent R. Voigt's Motion to Strike Plaintiff's Expert Reports
and Exclude Testimony of Plaintiff's Expert Witnesses J.
Larry Daniels and Donald R. Smith (Doc. 190) [hereinafter
Defendants' Motion]. For the following reasons, the Court
GRANTS in part and DENIES in part Defendants' Motion.

I.

BACKGROUND

A. Expert Witness J. Larry Daniels
On June 11, 2013, the Court entered a scheduling order that
set deadlines for expert designations, expert reports, rebuttal
designations, and rebuttal reports. Doc. 22, Scheduling Order
1–3. In accordance with the scheduling order, Plaintiff BCC
Merchant Solutions, Inc. (BCC) provided a Preliminary
Expert Disclosure Statement that designated numerous expert
witnesses, including Donald R. Smith (Smith). Doc. 191-3,
Defs.' App. 10. BCC, however, did not provide retained

expert witness reports. Because of this, Defendants moved to

exclude the testimony of BCC's expert witnesses. Doc. 75. 1

The Court referred the motion to the magistrate judge who
denied it and ordered BCC to submit its expert reports by
November 10, 2014. Doc. 121, Order 8.

As ordered, BCC timely submitted its expert reports,
including the Expert Witness Report of J. Larry Daniels &
Donald R. Smith (the November Report). Doc. 191-4, Defs.'
App. 13. Though BCC had not previously designated J. Larry
Daniels (Daniels) as an expert witness, it listed him as a
damages expert in the November Report. Doc. 191-4, Defs.'
App. 13. To make the designation official, BCC provided a
Supplemental Rule 26(e) Disclosure on December 5, 2014
(the December Amendment). Doc. 191-5, Defs.' App. 24.

Defendants move to strike Daniels as an expert witness
because BCC did not designate him by the original scheduling
order's deadline, March 17, 2014. See Doc. 22. In response,
BCC explains that “between his designation and November
10, 2014, Mr. Smith began treatments for cancer.” Doc 208,
Pl.'s Resp. 2. Because BCC anticipated Smith's treatments
might preclude him from testifying at deposition or at trial,
it brought Daniels in to help prepare the November Report.
Id. at 2–3. BCC takes the position that the November
Report disclosed Daniels as an expert, and that the December
Amendment's official designation served as a mere formality.
Id. at 3. In the months following the December Amendment,
Smith withdrew as a testifying expert, and BCC de-designated
him. Id. (citing Doc. 209, Pl.'s App. 1–2).

B. The March Report
In the November Report, Smith and Daniels approximated
BCC's damages to be between $1,700,000 and $2,200,000
by comparing the valuation of BCC's merchant portfolio
before and after its conversion to JetPay's processing

platform. 2  Doc. 191-4, Defs.' App. 15. On December 30,
2015, Defendants provided their Designation of Expert
Witnesses and Supplemental Disclosures, which included the
designation and expert report of Peter Davidson (Davidson)
who contested the November Report for: (1) not providing
individual merchant detail sufficient to know “why each
merchant actually left,” which “is necessary to ascertain
the true decrease, if any, in the value of BCC's [merchant]
portfolio”; and (2) addressing lost value rather than lost

profits. 3  See Doc. 208, Pl.'s Resp. 3 (citing Doc. 191-6, Defs.'
App. 40, Davidson's Expert Report). Three months later, on
March 30, 2015, BCC served an Amended Expert Witness
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Report of J. Larry Daniels (the March Report). Doc. 191-7,
Defs.' App. 84. This report appears to have been aimed at
addressing these two deficiencies by incorporating merchant-
level data taken from a survey conducted in January 2015
(the January Survey), and by examining merchant and agent
attrition to calculate lost profits. See id., Defs.' App. 89.

*2  Defendants move to strike the March Report because
of its late timing and prejudicial nature. Doc. 191-1, Br. in
Supp. 7. BCC served the report months after the November

10 expert reports deadline, 4  and, according to Defendants,
after they had conducted significant “discovery, investigation,
research, and depositions” based on the November Report.
Id. at 7–8. Specifically, eight depositions occurred between
the November Report and March Report, including the
deposition of BCC's CEO and designated 30(b)(6) corporate

representative Richard Noble. Id. at 6–7 (chart); 5  see also
Doc. 191-9, Defs.' App. 97, Dep. of Richard William Noble.
Additionally, Defendants claim to have made numerous
strategic decisions based upon BCC's November Report:

[D]ecisions were made regarding
which witnesses to depose and not
depose and what questions to ask
the witnesses who were deposed.
Defendants made decisions regarding
whether to depose merchants
regarding the damages sought based
on the opinions and basis in Plaintiff's
original expert report. Also, decisions
were made regarding Defendants'
decision to hire certain experts to
rebut Plaintiff's contentions regarding
damages.

Doc. 191-1, Br. in Supp. 8.

BCC counters that the March Report, though styled as an
“Amended” report, “is more properly characterized as a
supplemental report or sur-rebuttal.” Doc. 208, Pl.'s Resp.
4. It argues that the March Report either supplements the
November Report by “incorporating results of the recent
surveys,” or rebuts Davidson's Expert Report by tackling
head-on the issue of lost profits. Id. Additionally, BCC
maintains that it has attempted to mitigate any prejudice to
Defendants “by offering to re-submit its Rule 30(b)(6) witness

[Richard Noble] (at Plaintiff's cost).” Id. at 5. Defendants'
Motion is now ready for review.

II.

LEGAL STANDARD

A. Disclosure of Expert Testimony
Under Federal Rule of Civil Procedure 26(a)(2)(A), a party
who retains an expert to provide expert testimony in a case
must disclose the identity of the expert. This disclosure
must be accompanied by an expert report that contains:
(1) a complete statement of all opinions of the expert
and the reasons for them; (2) the facts or data the expert
considered in forming his opinions; (3) any exhibits he
used to summarize or support his opinions; (4) the expert's
qualifications including publications; (5) a list of other cases
the expert has provided expert testimony in during the
previous four years; and (6) a statement of the expert's
compensation in the instant case. Fed. R. Civ. P. 26(a)(2)(B)
(i)–(vi).

Generally, a party designates its experts and discloses its
expert reports “at the times and in the sequence that the
court orders.” See id. 26(a)(2)(D). This includes designating
rebuttal experts and disclosing rebuttal reports intended solely
to contradict or rebut evidence in another party's expert
reports. “Absent a stipulation or a court order,” rebuttal
reports must be disclosed within thirty days of the other
party's disclosure of expert testimony. Id. 26(a)(2)(D)(ii).
However, Rule 26 does not address the availability and timing
of sur-rebuttal reports. “The Rule does not grant any right
to rebuttal beyond that initial rebuttal report.” La. Health
Care Self Ins. Fund v. United States, CIV.A. 12-766, 2014
WL 3720526, at *1 (M.D. La. July 25, 2014). But it also
does not “prohibit the filing of sur-rebuttal reports. Instead, a
party wishing to provide a sur-rebuttal must first seek leave
of Court.” Id. (collecting cases).

*3  Additionally, a party must supplement a disclosure
pursuant to Rule 26(e) if (1) “the party learns in some material
respect the disclosure ... is incomplete or incorrect,” and
(2) “additional or corrective information has not otherwise
been made known to the other parties during the discovery
process or in writing,” id. 26(e)(1)(A), by the time pretrial
disclosures are due. Id. 26(e)(2). This is a duty to supplement
disclosures discovered to be incomplete or incorrect, not an
opportunity to provide information previously omitted. See
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Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc.,
73 F.3d 546, 571 (5th Cir. 1996) (“The purpose of rebuttal
and supplementary disclosures is just that—to rebut and to
supplement. These disclosures are not intended to provide an
extension of the deadline by which a party must deliver the
lion's share of its expert information.”).

B. Failure to Properly Disclose
If a party fails to provide information as required under Rule
26(a) or (e), he may not use that information or witness to
“supply evidence on a motion, at a hearing, or at a trial, unless
the failure was substantially justified or is harmless.” Fed. R.
Civ. P. 37(c)(1). The Court has broad discretion in deciding
whether a Rule 26(a) violation is substantially justified or
harmless. United States v. $9,041,598.68, 163 F.3d 238, 252
(5th Cir. 1998); see also Wilson v. Home Depot U.S.A., Inc.,
3:12-CV-5292, 2014 WL 1882024, at *2–3 (N.D. Tex. May
12, 2014) (Boyle, J.). In exercising this discretion, the Court
considers four factors: (1) the reason for the failure to properly
disclose; (2) the importance of the disclosure; (3) the potential
prejudice in allowing the disclosure; and (4) the availability
of a continuance to cure such prejudice. See Betzel v. State
Farm Lloyds, 480 F.3d 704, 707 (5th Cir. 2007); Sierra Club,
Lone Star Chapter, 73 F.3d at 572.

III.

ANALYSIS

The Court now considers whether to exclude J. Larry
Daniels's expert testimony or strike his March Report. For
each, the Court must determine whether BCC actually
violated Rule 26, and if so, whether the violation
was substantially justified or harmless under the Sierra
Club/Betzel factors. See Betzel, 480 F.3d at 707; Sierra Club,
Lone Star Chapter, 73 F.3d at 569.

A. Expert Witness J. Larry Daniels
BCC's late designation of J. Larry Daniels was clearly
untimely and in violation of Rule 26, but after considering the
Sierra Club/Betzel factors, the Court finds that the violation
was substantially justified or harmless. First, BCC provides
an explanation for its failure to identify the expert within the
designated timetable: it brought Daniels in to help prepare the
November Report because Smith, its previously-designated
damages expert, began cancer treatments. As it became clear

he could not proceed, BCC de-designated Smith and replaced
him with Daniels. This explanation provides a reasonable
justification for BCC's actions.

Second, once BCC de-designated Smith, Daniels became its
only damages expert able to speak to the November Report.
The parties agree that the issue of damages is extremely
important in this case, and that establishing damages will
require expert testimony. See Betzel, 480 F.3d at 707 (finding
expert testimony to be essential when plaintiff could not
prove damages without it). This means Daniels's testimony
has significant importance, which supports not excluding it.

Additionally, there is no indication that Defendants suffered
any prejudice by the late designation because BCC gave
notice of its intent to proffer Daniels as a damages expert
by listing him in the November Report, which was timely
disclosed. Even so, any possible prejudice can be cured
by allowing Defendants time to depose Daniels. “[A]
continuance is the preferred means of dealing with a party's
attempt to designate a witness out of time.” Id. at 708 (internal
quotation marks omitted) (quoting Campbell v. Keystone

Aerial Surveys, Inc., 138 F.3d 996, 1000 (5th Cir. 1998)). 6

Here, Defendants have known for some time that BCC
intended to present Daniels's expert testimony at trial. If
they have not already taken his deposition, see Doc. 299,
Final Pre-Trial Materials 19, ¶ 24(iii) (“Mr. Daniels has not
been deposed in this case.”), they may request a continuance
to do so; however, they should be able to coordinate with
BCC on a time and place to take Daniels's deposition before
pretrial disclosures are due (April 8, 2016) without need for
a continuance. Therefore, the Court finds no basis to exclude
his testimony.

B. The March Report
*4  Whether BCC's untimely disclosure of the March Report

violated Rule 26 depends on if the Court considers the report
an amended, supplemental, or sur-rebuttal report. Defendants
argue that it is an amended report. This would mean BCC
disclosed it more than four months late, clearly in violation of
the Rule. BCC urges the Court to consider it a supplemental or
sur-rebuttal report. As a supplemental report BCC could have
disclosed it up until the time for pretrial disclosures without
violating Rule 26. See Fed. R. Civ. P. 26(e)(2). And as a sur-
rebuttal report BCC could have disclosed it if it first sought
leave of the court. La. Health Care Self Ins. Fund, 2014 WL
3720526, at *1 (“[A] party wishing to provide a sur-rebuttal
must first seek leave of Court.”).
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The March Report is not a supplemental report. Rule 26(e)
creates a duty to supplement when a party discovers some
material aspect of a previous disclosure is incomplete or
incorrect and other parties are not privy to the additional or
corrective information. It is not an opportunity for a party
to circumvent the Rule 26 requirement that an expert report
contain “a complete statement of all opinions the witness
will express and the basis and reasons for them.” Fed. R.
Civ. P. 26(a)(2)(B)(i) (emphasis added); Sierra Club, Lone
Star Chapter, 73 F.3d at 571. Here, the November Report
calculated lost value but did not provide individual merchant
data to substantiate its calculations. BCC appears to have
treated this lack of detail as an incomplete aspect of its original
report that the March Report supplements with an analysis of
the January Survey. This analysis, however, does not seem
like a necessary supplement as BCC provided it to bolster
weaknesses in the November Report in response to criticisms
from Davidson's Expert Report. Even assuming the survey
created a duty to supplement, it would have been sufficient to
turn over the information from the survey itself to Defendants.
From this, the Court concludes that the March Report goes
well beyond supplementation, and cannot be disclosed under
Rule 26(e).

So at best, the March Report is a sur-rebuttal report. As
such, it was improperly disclosed because BCC did not seek
leave to serve the March Report. Doc. 208, Pl.'s Resp. 9
(“Perhaps, it might have been more appropriate for Plaintiff to
seek leave to serve the March Report.”); see also La. Health
Care Self Ins. Fund, 2014 WL 3720526, at *1. Thus, BCC's
disclosure of the March Report was either untimely (if treated
as an amended report) or improper (if treated as a sur-rebuttal
report). Therefore, it disclosure violated Rule 26.

After considering the Sierra Club/Betzel factors, the Court
concludes that the violation was neither substantially justified
nor harmless. First, BCC's reason for its untimely disclosure
was because “the report [wa]s directed to Defendants' own
rebuttal reports.” Doc. 208, Pl.'s Resp 10. BCC argues that
“the fact that the March Report (in part) [wa]s based on new
evidence obtained after receipt of those reports constitute
[sic] reasonable explanation for delay.” Id. This explanation
provides little justification. There is no right to a sur-rebuttal,
so this “delay” was unwarranted. See La. Health Care Self Ins.
Fund, 2014 WL 3720526, at *1. Thus, this factor weighs in
favor of striking the March Report.

Second, the importance of the March Report is unclear. On
one hand, it expresses expert opinions on damages, and
expert testimony is necessary to establish BCC's damages.
This weighs against striking the report. See Betzel, 480 F.3d
at 708 (holding that importance weighs against exclusion).
On the other hand, BCC should have provided a “complete
statement of all opinions the witness will express and the
basis and reasons for them” for such an important report
instead of disclosing a second report with different opinions

and underlying bases. 7  Fed. R. Civ. P. 26(a)(2)(B)(i). This
weighs in favor of striking the report. See Barrett v. Atl.
Richfield Co., 95 F.3d 375, 381 (5th Cir. 1996) (“[T]he
claimed importance of Plaintiffs' expert testimony merely
underscores the need for Plaintiffs to have complied with the
court's deadlines.”); Geiserman v. MacDonald, 893 F.2d 787,
791 (5th Cir. 1990) (assuming testimony was important to
“case—so much the more reason to be sure its introduction
was properly grounded”). Thus, the Court will treat this factor
as neutral.

*5  Third, the potential prejudice here is immense. “The
purpose of the requirement to exchange expert reports is to
eliminate unfair surprise to the opposing party and to conserve
resources.” Boudreaux v. J.P. Morgan Chase & Co., CIV.A.
07-555, 2007 WL 4162908, at *3 (E.D. La. Nov. 21, 2007).
Defendants have been deprived of an opportunity to depose
Richard Noble, as well as four other relevant witnesses, on the
topic of BCC's new damages theory, and to rebut the March
Report with their own experts.

Fourth, a continuance would not cure the potential prejudice.
Essentially, Defendants were unfairly surprised in a way
that will prejudice them either strategically or monetarily.
Even though BCC has offered (at its own expense) to allow
Defendants to re-depose Richard Noble, it cannot provide
for the possible strategic advantages they might have gained
by deposing other witnesses on the topic or by selecting
different rebuttal experts. And if Defendants attempt to gain
this strategic advantage, they will bear the cost of additional
depositions and possibly additional expert costs. Either way, a
continuance will not cure the prejudice. Therefore, the Court
finds that BCC's disclosure of the March Report violated
Rule 26 and was neither substantially justified nor harmless.

Accordingly, the Court STRIKES the March Report. 8

C. Daubert Hearing
Defendants also request that the Court conduct a Daubert
hearing to establish that Daniels's “proffered expert opinions
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are relevant, reliable, and helpful.” Doc. 191-1, Br. in Supp.
23. The Court agrees that a hearing on Defendants' Daubert
motion is appropriate. It will hold the hearing as part of the
pre-trial conference. At the hearing, lead counsel must be
prepared to discuss their respective positions regarding the
motion. Any exhibits that may be used at the hearing, and
lists of witnesses that may be called, must be exchanged with
opposing counsel at least three days before the hearing. Each
side will have sixty (60) minutes to argue their positions on
the motion.

IV.

CONCLUSION

For these reasons, Defendants JetPay, LLC's and Trent
R. Voigt's Motion to Strike Plaintiff's Expert Reports and
Exclude Testimony of Plaintiff's Expert Witnesses J. Larry
Daniels and Donald R. Smith (Doc. 190) is GRANTED
in part and DENIED in part. The Court STRIKES
the Amended Expert Witness Report of J. Larry Daniels
(i.e., the March Report) but does not exclude Daniels
as an expert witness. Daniels may testify concerning the
November Report, and Defendants may depose him about it.
Additionally, the Court GRANTS Defendants' request for a
Daubert hearing.

SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 3264283

Footnotes

1 Rule 26(a)(2) requires expert disclosures to include retained expert witness reports.

2 For a detailed recount of the facts of the underlying case, see Doc. 279, Mem. Op. and Order. 2–3.

3 Defendants draw the distinction between lost value and lost profits to undercut BCC's damages theory.
See Doc 191-1, Br. in Supp. 10. Davidson's Expert Report asserts that the November Report's lost value
calculations do not provide sufficiently granular detail to determine actual lost profits. See Doc. 191-6, Defs.'
App. 40. And BCC's counsel stated during the deposition of Richard Noble that it seeks lost profits damages.
Doc. 191-9, Defs.' App. 111–12, Dep. of Richard William Noble 106:25–107:20. From this, the argument
goes that while BCC requests damages specifically for lost profits, the November Report does not address
lost profits, meaning BCC's expert cannot testify to lost profits at trial. Without this testimony, BCC cannot
prove damages.

This argument is incorrect. It assumes that establishing lost value does not demonstrate lost profits. Having
considered the November Report, the Court concludes that lost value, from a macro perspective, represents
lost profits. So establishing the former demonstrates the latter, at least to some degree. It is unnecessary for
the Court to determine the amount of lost value or to what degree lost value translates to lost profits; those
are questions best left for the trier of fact. It is enough that the Court concludes there is some connection
between the two.

4 Defendants also point out that BCC served the March Report the day before the dispositive motion deadline.
As Court has already ruled on summary judgment, it will not address this aspect of Defendants' Motion.

5 Other individuals deposed include: (1) Shivron Enjeti, JetPay Chief Technical Officer; (2) Aliki Liadis-Hall,
former JetPay employee; (3) Dave Chester, JetPay Chief Operational Officer; and (4) Trent R. Voigt, JetPay
CEO, 30(b)(6) corporate representative, and expert witness. Three Merrick Bank witnesses also were
deposed, but as Merrick is no longer part of this litigation, these depositions have little relevance.
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6 In Betzel the Fifth Circuit held that “[a] continuance would have given State Farm an opportunity to [1] depose
Matlock and Frantz as expert witnesses, [2] to file Daubert challenges, and [3] to designate experts for
rebuttal.” The main purpose of a continuance in this case would be to allow for Defendants to depose Daniels.
Defendants have already filed a Daubert challenge against him, and were able to designate experts to rebut
his November Report.

7 The March Report appears to change BCC's damages theory and to rely on a completely different set of
information. Compare the November Report, Doc. 191-4, Defs.' App. 20 (analyzing lost value, relying on
processor data and files to calculate transactional net income), with the March Report, Doc. 191-7, Defs.'
App. 88–89 (analyzing lost profits as a result of lost merchant sales and sales agent attrition, relying directly
on previously unknown or unincorporated information like the January Survey).

8 The availability of the November Report mitigates the harshness of striking the March Report.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.

Appendix of Authorities: 12 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 15 of 185



Bentley v. Highlands Hospital Corp., Not Reported in Fed. Supp. (2016)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 1

2016 WL 5867496
Only the Westlaw citation is currently available.

United States District Court, E.D. Kentucky,
Southern Division at Pikeville.

Robyn BENTLEY, Plaintiff,

v.

HIGHLANDS HOSPITAL CORP., et al., Defendants.

Civil No. 15-97-ART-EBA
|

Signed 10/06/2016

Attorneys and Law Firms

Charles Allen Foster, Erik D. Bolog, Whiteford, Taylor
& Preston, LLP, Washington, DC, Lesley Cayton, Sandra
Spurgeon, Whiteford, Taylor & Preston, LLP, Lexington, KY,
Patrick T. Gaffney, Vienna, VA, for Plaintiff.

Timothy H. Napier, Victoria E. Boggs, Napier Gault
Schupback & Stevens, PLC, John W. Phillips, Katherine
Tipton Watts, Phillips Parker Orberson & Arnett PLC,
Louisville, KY, Geoffrey D. Marsh, Kenneth Williams, Jr.,
Williams, Hall & Latherow, LLP, Ashland, KY, Calvin R.
Fulkerson, David A. Trevey, Kyle Matthew Virgin, Fulkerson
Kinkel Marrs, PLLC, Lexington, KY, for Defendants.

MEMORANDUM OPINION AND ORDER

Amul R. Thapar, United States District Judge

*1  When medical care goes awry, patients often turn to
lawyers. But like lay people, lawyers often cannot figure out
what, if anything, went wrong. So to whom do they turn? Back
to doctors. And when that happens, medicine and those who
practice it once again take center stage. This time, though,
they come not to help treat the patient but to explain, as expert
witnesses, how she should have been treated in the first place.

I

On July 29, 2013, Plaintiff Robyn Bentley sought medical
care at the Paul B. Hall Regional Medical Center (“PBH”)
and the Highlands Regional Medical Center (“Highlands”)
after she began experiencing severe back pain and other
symptoms. Bentley alleges that doctors at those facilities

failed to diagnose her condition as post-infectious transverse
myelitis, a dangerous form of spinal inflammation. It was
another year, she says, before doctors elsewhere finally gave
her a definitive diagnosis. But by then, it was too late; she was
already paralyzed below the waist. Believing that reasonably
competent doctors would have caught her condition in time to
prevent her paralysis, Bentley has sued both medical centers,
two doctors, and Whitaker National Corporation, a company
that contracted to provide the services of one of the doctors.
R. 110 (first amended complaint).

As discovery progressed in this case, the time came for the
parties to disclose their experts—all those professionals they
wish to have testify at trial on the quality of Bentley's care.
See Fed. R. Civ. P. 26(a)(2)(A)–(C). Twice, Bentley asked and
the Court agreed to extend the deadlines for these disclosures.
R. 104; R. 138. Though the second such order provided for
the possibility that the parties would ask for more time, R.
138 at 1—and indeed the Court later extended the deadline for
all fact and expert discovery, R. 195—the parties never again
asked to push the expert disclosure deadlines. So Bentley
was required to disclose her experts by March 11, 2016.
The defendants had to do the same by April 8, 2016. And
“any supplementation” by either side was due April 29, 2016.
R. 138. Bentley and the defendants each made their initial
disclosures in a timely fashion. R. 152; R. 179; R. 180; R.
182; R. 183. But on April 21, April 29, and May 9, Bentley
submitted five more expert reports, which she described as
various forms of “supplemental,” “amended,” and “rebuttal”.
R. 204; R. 208; R. 220; R. 233.

The defendants moved to strike these additional reports. R.
235; R. 238; R. 239; R. 240. In the defendants' view, these
reports were not “supplemental” disclosures correcting or
clarifying “incomplete or incorrect” information. See Fed. R.
Civ. P. 26(e). Rather, the defendants argue that these extra
reports introduced new opinions and theories of liability, long
after the March 11 deadline for such disclosures had passed.
So the defendants asked the Court to strike these reports as
untimely and unjustified. See Fed. R. Civ. P. 37(c)(1) (“If
a party fails to provide information or identify a witness as
required by Rule 26(a) or (e), the party is not allowed to use
that information or witness to supply evidence ... at a trial,
unless the failure was substantially justified or is harmless.”).
The defendants' motions were referred to Magistrate Judge
Atkins for a ruling. See Fed. R. Civ. P. 72(a).

*2  After hearing from the parties, Judge Atkins denied the
motions as to one of Bentley's experts, Rebecca Reier. R.
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285 at 13. Judge Atkins concluded that Reier's supplemental
report—disclosed on April 29— merely expounded upon
allegations in her initial opinion. Id. at 4–5. As a result,
the additions were both proper under Rule 26(e) and timely.
Id. By contrast, Judge Atkins determined that the remaining
reports advanced new opinions and that their late disclosure
was not “substantially justified” or “harmless.” Fed. R. Civ.
P. 37(c)(1); R. 285 at 13. Judge Atkins therefore granted the
motions to strike the supplemental, amended, and rebuttal
reports of the four remaining experts: Richard Schmidt,
Patricia Bartzak, Dr. Joel Bowers, and Dr. Robert DeLorenzo.
R. 285 at 13–14.

Bentley now asks this Court to set aside Judge Atkins's
decision striking these reports. R. 340. At first, PBH
questioned whether Bentley's objections were timely made.
But the parties now agree that they were. R. 348 at 1; R. 350
at 2. So the only question that remains is whether to sustain
Bentley's objections. That is something the Court may do only
if Judge Atkins's order was “clearly erroneous” or “contrary
to law.” Fed. R. Civ. P. 72(a); see also United States v. Curtis,
237 F.3d 598, 603 (6th Cir. 2001). A high bar to be sure, and
one that Bentley bears the task of clearing. See, e.g., R.C.
Olmstead, Inc. v. CU Interface, LLC, 606 F.3d 262, 272 (6th
Cir. 2010); Wright & Miller, Federal Practice and Procedure
§ 3069 (2d ed.), Westlaw (database updated Apr. 2016).

II

Apart from the merits, Bentley offers two grounds on which
the Court might set aside Judge Atkins's order. Neither is
persuasive.

A

First, Bentley argues that the Court must sustain her
objections because the defendants failed to respond to them.
See R. 350 at 2–4. The Court doubts both Bentley's premise
and the conclusion she would draw from it. A review of
the docket reveals that at least one defendant, PBH, has
opposed her objections. R. 348. Granted, PBH did so in a
fairly cursory manner: by incorporating all of the arguments
that the defendants had previously made in their substantive
motions to strike. See id. But Bentley never explains why that
should matter. While incorporating by reference is generally
disfavored, even parties objecting to a magistrate judge's
order have been permitted to do so by incorporation. See,

e.g., Cowherd v. Million, 380 F.3d 909, 912 (6th Cir. 2004).
And if the objecting party—the party carrying the burden of
persuasion—can preserve arguments through incorporation,
the Court sees no reason why a party who would defend the
same order should not be permitted the same leave. Bentley
certainly provides no authority to the contrary.

Neither, for that matter, does Bentley cite any authority for
the proposition underlying her argument: that the defendants'
failure to oppose her objections entitles her to relief from
Judge Atkins's order. Perhaps for good reason. Nothing in
Rule 72 licenses a district court to set aside a magistrate
judge's order simply because the objecting party's concerns
have not been opposed (or opposed with the requisite degree
of specificity). Rather, Rule 72 instructs the district court
to modify only those “part[s] of the order that [are] clearly
erroneous or ... contrary to law.” Fed. R. Civ. P. 72(a). And
though Bentley might wish to have it otherwise, her assertion
of error does not become true merely by virtue of not being
(adequately) opposed.

B

Alternatively, Bentley argues that the defendants' motions to
strike should be disregarded because they failed to comply
with Local Rule 37.1. R. 340 at 17–19. That rule requires
counsel to attach to “every discovery motion” a certification
that he or she made “a good faith effort” to resolve the
discovery dispute at issue without the Court's involvement.
Local Rule 37.1. The rule also states that the Court will
not entertain a motion if counsel fails to so confer and
certify. Id. Here, Bentley reports that the defendants never
worked with her to resolve their concerns regarding her
supplemental disclosures. R. 340 at 17–19. Instead, she says,
they skipped straight to filing motions to strike, which were
not accompanied by the required certifications. Id.

*3  Motions to strike untimely expert reports are not
“discovery motions” within the meaning of Local Rule 37.1.
Such motions do not seek to compel discovery or somehow
limit it. Instead, they seek evidentiary relief: The defendants
ask the Court to bar Bentley from introducing the untimely
expert opinions as evidence at trial. As a result, Rule 37.1
does not require parties to confer prior to filing a motion to
strike an untimely expert opinion. See, e.g., 1st Source Bank
v. First Res. Fed. Credit Union, 167 F.R.D. 61, 64 (N.D. Ind.
1996) (reaching same conclusion under an equivalent rule);
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Standard Servs. Co. v. Witex USA, Inc., No. Civ.A. 02-537,
2003 WL 2004442, at *3 n.3 (E.D. La. Apr. 30, 2003) (same).

But even if the defendants had violated Local Rule 37.1, the
Court may exercise its discretion to look past their omissions.
See, e.g., Copeland v. Regent Elec., Inc., 499 Fed.Appx. 425,
429 (6th Cir. 2012); Mohney v. USA Hockey, Inc., 5 Fed.Appx.
450, 460 (6th Cir. 2001). There is no reason to believe that
conferral would have saved the Court much time or effort
—the purpose of Rule 37.1. Bentley contends that it could
have resolved the defendants' concerns by allowing them to
depose her experts again. R. 340 at 17–18. But the suggestion
that this accommodation would have resolved the defendants'
concerns is hard to swallow. Bentley's position presupposes
that a party who wishes to circumvent an expert disclosure
deadline may do so by simply opening up its experts to
discovery once more—a theory that implies that discovery
and disclosure deadlines are little but suggestions, malleable
at the parties' will. Of course, they are not. See, e.g., Columbia
Gas Trans. Corp. v. Zeigler, 83 Fed.Appx. 26, 31 (6th Cir.
2003). So it is hardly a stretch to think that the defendants
would have insisted that Bentley had no right to submit
untimely opinions under the guise of supplementation, even
if given the opportunity to depose the new experts. Meaning,
the matter would have ended up before this Court regardless,
and, as the Court will explain, for good reason.

III

Determining whether a party's expert disclosure was timely
often requires more than just checking a calendar. For
supplemental and rebuttal opinions, in particular, the task is
as much a question of substance as chronology. Here, Judge
Atkins concluded that each of the supplemental, amended,
and rebuttal opinions that Bentley disclosed on behalf of
Schmidt, Bartzak, Dr. Bowers, and Dr. DeLorenzo were
untimely. See R. 285 at 5–13. In two cases, that was because
the hour for supplementation had passed. See id. at 7–8, 10–
11. But for the others—disclosed before the hour had run—
the issue was instead that the new opinions were not true
“supplementation” at all. See id. at 5–7, 9–13.

A

If a party wants to introduce an expert opinion at trial, she has
to give the other side a heads-up. Fed. R. Civ. P. 26(a)(2). But
how much warning is enough? Rule 26 sets some guideposts.

Advance warning means handing over the witness's name and
a description of the opinions she will offer—either in the form
of a report or a summary. Fed. R. Civ. P. 26(a)(2)(A)–(C). And
it means making that exchange early enough in the case to
permit the other side to prepare a response. How early is early
enough? Well, at least 90 days in advance of trial, though the
Court can set its own deadline. Fed. R. Civ. P. 26(a)(2)(D). In
this case, the Court gave Bentley until March 11 to disclose
her experts; the defendants had until April 8. R. 138.

A party's duty to disclose does not end with this initial
exchange. Neither, for that matter, does a party's ability to
offer up new expert opinions. Instead, Rule 26 requires a
party to “supplement or correct” its initial disclosure if it
later “learns that in some material respect the disclosure ... is
incomplete or incorrect.” Fed. R. Civ. P. 26(e)(1). And even if
the deadline for initial disclosures has passed, the rule permits
a party to disclose a new expert opinion in rebuttal to another
party's expert. Fed. R. Civ. P. 26(a)(2)(D).

*4  But the window for supplementation and rebuttal does
not stay open forever. And it is not hard to see why—
otherwise “there would be no finality to expert reports, as each
side, in order to buttress its case” would go on ad infinitum “
‘supplement[ing]’ existing reports and modify[ing] opinions
previously given.” Beller ex rel. Beller v. United States, 221
F.R.D. 696, 701 (D.N.M. 2003). So Rule 26 imposes time
limits. “Any additions or changes” to an expert's disclosure
must be shared “in a timely manner” and no later than
“the time the party's pretrial disclosures under Rule 26(a)
(3) are due.” Fed. R. Civ. P. 26(e)(1)(A), (2). Rebuttal
reports, meanwhile, are ordinarily due thirty days after the
other party's disclosure. Fed. R. Civ. P. 26(a)(2)(D)(ii). Both
deadlines, though, are merely default rules. Fed. R. Civ. P.
26(a)(2)(D). And in this case, the Court ordered that “any
supplementation” by either party be completed by April 29.
R. 138 at 2.

The limits on supplemental and rebuttal opinions are more
than just chronological, though—and again, for good reason.
Imagine if, even after the initial deadline for disclosing
experts has passed, a party could offer up (and use at trial) any
new expert opinion it wanted. All the party has to do is to call
the disclosure some variation of “supplemental” or “rebuttal.”
In that world, parties would be able to “make an end-
run around the normal timetable for conducting discovery.”
Disney Enters., Inc. v. Kappos, 923 F. Supp. 2d 788, 795
(E.D. Va. 2013) (internal quotation marks omitted). The initial
disclosure deadline would lose all meaning: Parties would
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hold back crucial opinions from their initial disclosures, only
to drop them on their opponent at the last minute, a nasty
surprise falling like a bag of bricks. Rule 26 would, in such
a world, only invite the very gamesmanship it was meant to
curtail. See McHugh v. Olympia Entm't, Inc., 37 Fed.Appx.
730, 735 (6th Cir. 2002) (“Rule 26 must be read in light
of its dual purposes of narrowing the issues and eliminating
surprise.”).

To avoid this very abuse, Rule 26 places strict substantive
limits on supplemental reports. Rule 26 requires a party to
“supplement or correct” its disclosure if it “learns that in some
material respect the disclosure or response is incomplete or
incorrect.” Fed. R. Civ. P. 26(e)(1). But the rule is not a license
to freely amend expert reports to bolster a party's position. See
Luke v. Family Care & Urgent Med. Clinics, 323 Fed.Appx.
496, 499–500 (9th Cir. 2009). Rather, supplementation is
limited to “correcting inaccuracies” or “filling interstices” in
an initial disclosure. Munchkin, Inc. v. Playtext Prods., LLC,
600 Fed.Appx. 537, 538 (9th Cir. 2015) (internal quotation
marks omitted). Courts have therefore permitted parties to fill
gaps in initial reports when they later learn of the missing
information. See, e.g., Dunning v. Bush, 536 F.3d 879, 889–
90 (8th Cir. 2008) (allowing supplemental report because it
provided information that initial disclosure noted would have
to be obtained through discovery). But courts have routinely
rejected attempts to add new analyses, opinions, or theories
under the guise of supplementation. See, e.g., E.E.O.C. v.
Freeman, 778 F.3d 463, 467 n.7 (4th Cir. 2015); Avila v.
Willits Envtl. Remediation Trust, 633 F.3d 828, 836 (9th
Cir. 2015); Luke, 323 Fed.Appx. at 500. This is especially
true when the information underlying the new opinion was
available to the party at the time of her initial disclosure. See
Matilla v. S. Ky. Rural Elec. Coop. Corp., 240 Fed.Appx.
35, 43 (6th Cir. 2007); see also Black's Law Dictionary
563 (10th ed. 2014) (defining “supplemental disclosure” as
“[t]he disclosure of additional facts and information, usu[ally]
because of previous unavailability”).

*5  Rule 26 similarly restricts rebuttal opinions. Parties
may disclose rebuttal testimony after the deadline for initial
disclosures has passed. See Fed. R. Civ. P. 26(a)(2)(D)(ii). But
rebuttal opinions are limited in scope: They must be “intended
solely to contradict or rebut evidence on the same subject
matter identified by another party['s]” expert disclosure. Id.
The rebuttal expert “may cite new evidence and data so long
as the new evidence and data is offered to directly contradict
or rebut the opposing party's expert.” Glass Dimensions, Inc.
ex rel. Glass Dimensions, Inc. Profit Sharing Plan & Trust v.

State St. Bank & Trust Co., 290 F.R.D. 11, 16 (D. Mass. 2013).
But they may not “advance new arguments or new evidence”
outside the scope of the opposing expert's testimony. Blake v.
Securitas Sec. Servs., Inc., 292 F.R.D. 15, 17 (D.D.C. 2013)
(quoting Larson v. Wisc. Cent. Ltd., No. 10-C-446, 2012 WL
368379, at *4 (E.D. Wisc. Feb. 3, 2012)).

What happens if a party's supplemental or rebuttal disclosure
is, in truth, neither supplemental nor rebuttal? Well, substance
triumphs over form: The Court will look past the party's
label and construe the report as an initial disclosure of
an affirmative expert opinion under Rule 26(a)(2)(A)–(C).
And if the deadline for such disclosures has passed, then
the report is untimely. The question then becomes whether
the untimely disclosure was “substantially justified” or
“harmless.” Fed. R. Civ. P. 37(c)(1). If it was not, then the
Court will bar the disclosing party from offering the tardy
opinion at trial. See, e.g., Dickenson v. Cardiac & Thoracic
Surgery of E. Tenn., P.C., 388 F.3d 976, 983 (6th Cir. 2004)
(“The exclusion of non-disclosed evidence is automatic and
mandatory under Rule 37(c)(1) unless non-disclosure was
[substantially] justified or harmless.”) (quoting Musser v.
Gentiva Health Servs., 356 F.3d 751, 758 (7th Cir. 2004)). It
is to the first question—timeliness—that the Court now turns.

B

Richard Schmidt is the President, CEO, and General Counsel
of United Hospital System. R. 394-1 at 1 (curriculum
vitae). Bentley timely identified Schmidt on March 11 as
a hospital-management expert who would testify regarding
PBH and Highlands's duties in hiring and supervising medical
personnel. See R. 152 (certificate of service); R. 235-1
(initial expert report). Bentley disclosed a supplemental report
authored by Schmidt on April 29. See R. 208 (certificate
of service); R. 235-2 (supplemental expert report). A true
supplemental opinion would have been timely on that date.
See R. 138. But PBH and Highlands moved to strike Schmidt's
new report. See R. 235 at 3–4; R. 238 at 5. As grounds, they
argued that the supplement added two opinions not present in
Schmidt's original report: first, that Highlands should have put
in place procedures to ensure the quality of Dr. Hall's work,
R. 235 at 4; and second, that PBH was negligent in retaining
Dr. Styer, R. 238 at 5. Judge Atkins agreed that both opinions
were new, not proper supplementation under Rule 26(e), and
so untimely given the passage of the March 11 deadline for

Bentley's initial expert disclosures. R. 285 at 9–10. 1
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*6  The Court sees no error in Judge Atkins's ruling. Take
first Schmidt's opinion regarding Dr. Hall's contract with
Highlands. Schmidt's original report opined that, by tying Dr.
Hall's compensation to the number of films he read each year,
Highlands incentivized Dr. Hall “to read a greater number
of films, at the expense of accuracy.” R. 235-1 at 10. An
appropriate supplement might have corrected Dr. Hall's read
volume or supplied his error rate. Schmidt's supplemental
report goes much further. It argues that Highlands failed to
subject Dr. Hall's large number of reads to adequate peer
review (or any peer review, for that matter). See R. 235-2
at 10–11 (supplemental report); R. 419 at 73–74 (transcript
of Daubert hearing). But as Schmidt admitted during his
recent Daubert hearing, the concept of “peer review” appears
nowhere in his initial report. See R. 419 at 97. So, in essence,
Schmidt now argues for the first time that not only did
Dr. Hall's compensation scheme create perverse incentives,
but Highlands failed to otherwise counter those incentives
through peer review or other quality control measures. See
R. 340 at 8 (Bentley's objections) (suggesting that “HRMC
should have had some mechanism in place to review Dr. Hall's
work so that quality would not in fact be compromised despite
the incentive to read as many films as possible”). This is not
a simple correction of an inaccuracy. Neither is it filling in a
gap in a preexisting opinion. Rather, Schmidt's latest report is
an attempt to slip in a new theory of liability under the guise
of supplementation. That is not allowed under Rule 26(e).
E.E.O.C., 778 F.3d at 467 n.7; Richardson v. Korson, 905 F.
Supp. 2d 193, 199 (D.D.C. 2012).

Bentley's attempt to add a negligent-retention theory to
Schmidt's testimony fares no better. Schmidt's original report
argued that Whitaker and PBH were each negligent in hiring
and supervising Dr. Styer. See R. 235-1 at 3–6. Schmidt's
supplemental report makes a subtle but significant shift.
Schmidt continues to argue that Whitaker negligently hired
and supervised Dr. Styer. R. 235-2 at 5. But now Schmidt
adds that PBH was negligent in “monitoring and retaining
Dr. Styer.” R. 235-2 at 4 (emphasis added). As Judge
Atkins implicitly recognized, negligent hiring, supervision,
and retention are distinct theories of liability. See R. 285
at 10. Yes, they are related. See, e.g., Ten Broeck Dupont,
Inc. v. Brooks, 283 S.W.3d 705, 733–34 (Ky. 2009). But the
claims focus on distinct fact patterns and judgments: One
faults the employer for hiring someone when it should have
known better, another for failing to properly oversee the
employee's job functions, and the third for failing to terminate
the employee when a reasonably prudent employer would
have done so. See, e.g., Airdrie Stud, Inc. v. Reed, No. 2001-

CA-001397-MR, 2003 WL 22796469, at *1 (Ky. Ct. App.
Nov. 26, 2003); A. Doe v. First Presbyterian Church, 710
N.E.2d 367, 372 (Ohio Ct. App. 1998).

Bentley maintains that her negligent retention theory is not
really new at all. To that end, Bentley notes that Schmidt's
original report faulted Whitaker and PBH for their “ongoing
grant of privileges to Dr. Styer in the face of knowledge
that Dr. Styer had failed to provide safe and competent
medical care to patients.” R. 340 at 9 (quoting R. 238-8 at 3
(Schmidt's original report)). The supplemental report, Bentley
argues, merely clarified what this line already signaled: that
Schmidt would testify that the defendants negligently retained
Dr. Styer. The problem with this argument, though, is that
Schmidt's original report references the defendants' “ongoing
grant of privileges to Dr. Styer” only in the context of his
opinion that PBH and Whitaker “were negligent in hiring
and supervising Dr. Styer.” Id. (quoting R. 238-8 at 3). The
original report makes no mention of the distinct theory of
negligent retention. And given that Schmidt's original report
expressly included both negligent hiring and supervision,
PBH and Whitaker could reasonably have thought that the
omission of negligent retention was intentional.

Because Schmidt's negligent retention opinion is new, and
because Bentley has failed to identify any newly discovered
information that made Schmidt's initial report “incomplete
or incorrect,” Fed. R. Civ. P. 26(e), Judge Atkins correctly
deemed this opinion untimely.

C

Bentley also objects to the exclusion of Patricia Bartzak's
supplemental report. Bentley served that report on April 29—
after the deadline for initial disclosures but before the deadline
for supplementation had expired. R. 208 (certificate of
service); R. 235-5 (Bartzak's supplemental report). According
to her initial report, Bartzak, an Associate Professor of
Nursing, will testify that nurses at both PBH and Highlands
failed to exercise the requisite standard of care when treating
Bentley. See R. 235-3 at 1 (Bartzak's initial report); R. 393-2
(Bartzak's curriculum vitae). Bartzak's supplemental report
offers two amendments. First, it corrects the name of Bentley's
treating nurse at Highlands, compare R. 235-5 at 7, with R.
235-3 at 5, an error identified by defense counsel during a
subsequent deposition, see R. 340 at 12–13. Second, it adds
“[f]urther examples” of how the nursing staff at both hospitals
came up short in treating Bentley. R. 235-5 at 5. As to PBH,
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Bartzak adds that nurses sought Bentley's consent to treatment
while she was in severe pain, failed to monitor her reaction
to pain medication, and failed to follow up on her discharge
instructions. Compare R. 235-5 at 2–7, with R. 235-3 at 1–
5. As to Highlands, Bartzak argues for the first time that
Nurse Sevetta Little failed to adequately monitor or document
Bentley's “evolving neurological symptoms.” Compare R.
235-5 at 7–8, with R. 235-3 at 5.

*7  Highlands and PBH moved to strike Bartzak's
supplemental report on the ground that these “further
examples” are actually new opinions not properly the subject
of a supplemental disclosure. R. 235 at 4–5; R. 238 at
4–5. After confirming that these examples were indeed
missing from Bartzak's original report, Judge Atkins ruled
that Bartzak's supplemental disclosure was untimely. R. 285
at 5–7.

The Court agrees with Judge Atkins in one respect. The
entire point of Bartzak's testimony is to explain the ways in
which the hospitals provided Bentley with inadequate care.
Providing additional examples of that inadequate treatment is
not an attempt to clarify or correct Bartzak's prior report. It
is instead a way to slip additional theories of liability to the
factfinder. Once again, and as Judge Atkins explained, parties
may not use the limited vehicle of Rule 26(e) to expand their
affirmative theories of relief, let alone do so this late in the
game. This case might be different if these new “examples”
were based on information Bartzak learned only after her
initial disclosure. But Bentley has not argued that they were.
The Court will therefore overrule Bentley's objections to the
extent that she argues Bartzak's supplemental opinion was
timely disclosed. See, e.g., Matilla, 240 Fed.Appx. at 43
(holding that expert's new opinion, which added a “second
theory of liability [that] was based on preexisting facts,” was
untimely).

Bartzak's attempt to correct the name of Bentley's treating
nurse, however, was a proper and timely supplementation of
her initial report. In fact, this change is precisely the sort
of factual correction that Rule 26(e) contemplates. Judge
Atkins acknowledged as much in his order. See R. 285 at
6. Still, it is unclear whether Judge Atkins struck even this
aspect of Bartzak's supplemental report. See R. 340 at 12.
He likely did not intend to do so. After all, Judge Atkins
explained at one point that, because this particular substitution
was “an appropriate supplementation,” he would strike “the
remaining portions of Ms. Bartzak's supplemental report.” R.
285 at 6 (emphasis added). Bentley is correct, however, that

on two other occasions the order suggests that Judge Atkins
struck Bartzak's supplemental report in its entirety. See id.
at 7, 13–14. In the interest of clarity, the Court will sustain
Bentley's objection in this narrow regard: Highlands's motion
to strike is denied with respect to the name change in Bartzak's
supplemental report.

D

Dr. Joel Bowers is a diagnostic radiologist who is expected to
testify regarding radiological imaging performed on Bentley
at both PBH and Highlands. R. 235-6 at 1. As relevant here,
Dr. Bowers's initial report argued that Dr. Hall failed to read
Bentley's lumbar MRI accurately and failed to recommend
“a more complete thoracic MRI for further evaluation.” Id.
at 2. On May 23, nearly a month after the deadline for
supplemental disclosures had passed, Dr. Bowers submitted
an “amended report.” R. 233 (certificate of service); R.
238-11 (Bowers's amended report). This new report added
two significant contentions. First, Dr. Bowers argues that a
reasonably prudent radiologist in Dr. Hall's shoes would have
“formed a differential diagnosis with transverse myelitis as
the most likely diagnosis.” Id. at 2–3. Second, Dr. Bowers
opines that Bentley's MRI should have been prioritized before
all patients except those presenting with a stroke. See id. at 3.

*8  It is beyond question that Dr. Bowers's “amended” report
was not disclosed in compliance with Rule 26 or this Court's
scheduling orders. Like so many of Bentley's “supplemental”
disclosures, these amendments advance entirely new theories
of relief— accusing Dr. Hall of violating the applicable
standard of care in two ways not identified previously.
And even if Dr. Bowers's amendments had been proper
supplementation under Rule 26(e), they still would not have
been timely. As Judge Atkins noted, Bentley served Dr.
Bowers's amended report nearly a month after the deadline
for supplementation. R. 285 at 7; see also Fed. R. Civ. P. 26(a)
(2)(D) (“A party must make [expert] disclosures at the times
and in the sequence that the court orders.”).

E

Dr. Robert DeLorenzo is a Professor of Neurology at
Virginia Commonwealth University. R. 383-1 (curriculum
vitae). In his original expert report, Dr. DeLorenzo disclosed
that he intends to testify that PBH and Highlands could
have minimized Bentley's “residual injuries” by timely
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administering corticosteroids. R. 238-1 at 6. Through two
additional reports—a “supplemental” report served April 21
and a “rebuttal” report served on May 9—Bentley now seeks
to expand the scope of Dr. DeLorenzo's testimony. R. 204
(service of supplemental report); R. 238-2 (supplemental
report); R. 220 (service of rebuttal report); R. 238-3 (rebuttal
report). Bentley explains that both reports are intended to
rebut the opinion of Dr. Robert Kuhn, one of PBH's witnesses.
R. 340 at 5. Dr. Kuhn is a pharmacologist who will testify that
Bentley was mentally competent when she signed a release in
February 2014 waiving her claims against PBH. See R. 238-3
at 1. According to Dr. DeLorenzo, who is a pharmacologist
as well as a neurologist, the extensive list of medications
being taken by Bentley would have significantly impaired her
mental capacity. R. 238-2 at 2; R. 238-3 at 4. Judge Atkins
determined that Dr. DeLorenzo's supplemental and rebuttal
reports were both untimely, R. 285 at 10–13, a determination
to which Bentley now objects, R. 340 at 4–5.

The Court agrees with Judge Atkins regarding Dr.
DeLorenzo's supplemental report. Bentley disclosed that
report on April 21, before the deadline for supplementation
had expired. But the report is, again, not a proper supplement.
As Judge Atkins noted, the report introduces a new line of
opinion to Dr. DeLorenzo's testimony—the pharmacological
effects of Bentley's medication—a maneuver that a party may
not accomplish by way of Rule 26(e) after the deadline for
initial disclosures has passed. R. 285 at 12.

Bentley responds that Dr. DeLorenzo's supplemental opinion
was actually intended as rebuttal, even though she did not
label it as such. But this “intention” is nowhere evident in
the report itself. See R. 238-2. To qualify as a proper rebuttal
opinion, the testimony must be “intended solely to contradict
or rebut evidence on the same subject matter identified” by
Dr. Kuhn. Fed. R. Civ. P. 26(a)(2)(D)(ii). Dr. DeLorenzo's
subsequent rebuttal report does just that: The opinion explains
that it is “intend[ed] to rebut” specific “assertions by Dr.
Kuhn.” R. 238-3 at 1. And it fleshes out perceived flaws in
Dr. Kuhn's analysis. Id. at 2–4. Dr. DeLorenzo's supplemental
report, by contrast, does none of this. That report does not
mention Dr. Kuhn, let alone say Dr. DeLorenzo reviewed Dr.
Kuhn's opinion before preparing this new pharmacological
testimony. Compare R. 238-2 at 1, with R. 238-3 at 1. The
report does state an affirmative opinion on the same general
subject matter discussed by Dr. Kuhn. But that alone is not
enough to transform Dr. DeLorenzo's supplemental opinion
into rebuttal. See Withrow v. Spears, 967 F. Supp. 2d 982,
1002 (D. Del. 2013).(“[E]xpert reports that simply address the

same general subject matter as a previously-submitted report,
but do not directly contradict or rebut the actual contents of
that prior report, do not qualify as proper rebuttal or reply
reports.”); Glass, 290 F.R.D. at 16–17 (same).

*9  Bentley knew long before Dr. Kuhn that she would want
a pharmacologist's opinion on the effects of medication on
her mental capacity. Indeed, she timely disclosed an opinion
from Dr. Christopher Betz on that very same subject. See R.
392-3 at 1 (noting Betz's initial report was disclosed March
11). And Bentley knew how to offer a proper rebuttal opinion,
as Dr. DeLorenzo's subsequent report shows. So the Court
sees no reason to construe Dr. DeLorenzo's supplemental
report as something that it is not. People v. Kinder Morgan
Energy Partners, L.P., 159 F. Supp. 3d 1182, 1191–93
(S.D. Cal. 2016) (excluding rebuttal that, instead of “solely
contradict[ing] or rebut[ting]” another expert, attempted to
add an untimely opinion that the party should have known all
along it would need).

By contrast, the Court agrees with Bentley that Dr.
DeLorenzo's rebuttal report was proper rebuttal and so
timely disclosed. The Court's scheduling orders imposed
clear deadlines for supplementation of expert disclosures. See
R. 20 at 2 (“Supplementation of disclosures and responses
as required by Rule 26(e) is due within 30 days of this
new information, but no later than Friday, March 18,
2016.”); R. 138 at 2 (resetting April 29 as the cutoff
for “any supplementation”). But neither order referenced
disclosures of rebuttal testimony, which are distinct from
supplementation under Rule 26. Supplementation either
completes or corrects information in an opinion already
disclosed. Fed. R. Civ. P. 26(e)(1)(A). Rebuttal disclosures,
on the other hand, concern new testimony “intended solely
to contradict or rebut evidence on the same subject identified
by another party.” Fed. R. Civ. P. 26(a)(2)(D)(ii). Given
this distinction, the April 29 supplementation deadline did
not encompass rebuttal testimony. As a result, the default
timetable for disclosing rebuttal evidence applied here:
Bentley had thirty days from the date PBH disclosed Dr.
Kuhn's testimony to disclose Dr. DeLorenzo's rebuttal report.
Fed. R. Civ. P. 26(a)(2)(D)(ii) (“Absent a stipulation or a
court order, the disclosures must be made ... if the evidence
is intended solely to contradict or rebut evidence on the same
subject matter identified by another party ... within 30 days
after the other party's disclosure.”). Because PBH disclosed
Dr. Kuhn's testimony on April 8, Dr. DeLorenzo's rebuttal

report was timely on May 9. 2  The Court will therefore set

aside Judge Atkins's order insofar as it strikes this report. 3
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Timeliness is only half the battle that Bentley wages in her
objections. The other half involves questions of excuse and
harm. Because several of her supplemental expert opinions
were untimely, Bentley may not rely on them at trial unless
she first proves that the failure to disclose them in a timely
fashion was “substantially justified” or “harmless.” Fed. R.
Civ. P. 37(c)(1); see also Roberts ex rel. Johnson v. Galen
of Va., Inc., 325 F.3d 776, 782 (6th Cir. 2003) (noting
that the nondisclosing party bears the burden of proving
harmlessness). Or, more accurately given the posture of this
case, Bentley must show that Judge Atkins's decision to
exclude her supplemental reports was “clearly erroneous” or
“contrary to law.” Fed. R. Civ. P. 72(a). Bentley takes up
that challenge with respect to the supplemental reports of

Schmidt, Bartzak, and Dr. Bowers. 4  Because the analysis
under Rule 37(c)(1) is substantially similar for each, the Court
will consider these reports together.

*10  What does it mean for an untimely disclosure to
be “substantially justified” or “harmless”? Well, the Sixth
Circuit not so long ago said “the test is very simple: the
sanction is mandatory unless there is a reasonable explanation
of why Rule 26 was not complied with or the mistake was
harmless.” Bessemer & Lake Erie R.R. Co. v. Seaway Marine
Transp., 596 F.3d 357, 370 (6th Cir. 2010) (quoting Vance
ex rel. Hammons v. United States, 182 F.3d 920, 1999 WL
455435, at *6 (6th Cir. 1999) (table)). But as these things go,
subsequent panels have felt the need to flesh out this “simple
test.” Recently, the Sixth Circuit imported a sort of balancing
test from the Fourth Circuit. That test calls on district courts
to consider five factors:

(1) the surprise to the party against
whom the evidence would be offered;
(2) the ability of that party to cure
the surprise; (3) the extent to which
allowing the evidence would disrupt
the trial; (4) the importance of the
evidence; and (5) the nondisclosing
party's explanation for its failure[.]

Howe v. City of Akron, 801 F.3d 718, 747 (6th Cir. 2015)
(quoting Russell v. Absolute Collection Servs., 763 F.3d
385, 396–97 (4th Cir. 2014)). District courts have broad
discretion in applying these factors and need not apply each
one rigidly. See Baker Hughes Inc. v. S&S Chem., LLC, No.
15-2413, 2016 WL 4578355, at *10–11 (6th Cir. 2016) (to
be published); Pride v. BIC Corp., 218 F.3d 566, 578 (6th
Cir. 2000). The factors simply lend themselves to the task
at the heart of Rule 37(c)(1): separating “honest,” harmless
mistakes from the type of “underhanded gamesmanship” that
warrants the harsh remedy of exclusion. Howe, 801 F.3d at
747, 749 (internal quotation marks omitted).

Consider now how those factors map onto this case.
As Judge Atkins noted, there is really no question that
Bentley's supplemental reports surprised the defendants.
Schmidt's testimony both added an entirely new theory of
liability (negligent retention) and expanded another opinion
from a narrow issue (the incentives created by paying
Dr. Hall per film read) to a broader one (the lack of
peer-review procedures in PBH's radiology department).
Bartzak's supplemental report, meanwhile, alleged several
new instances of inadequate care by PBH and Highlands
nurses. And Dr. Bowers's “amended” report accused Dr. Hall
of two entirely new diagnostic shortcomings.

In response, Bentley insists that these additions were tied to
the experts' initial opinions, so the defendants should have
anticipated them. See, e.g., R. 340 at 11 (arguing some of
Schmidt's “new” opinions were “implicit in [his] original
report”). But the rules do not require parties to read minds.
And regardless, the fact that a party might have been able to
guess what expert testimony was coming does not by itself
justify a late disclosure or neutralize all harm it might have
caused. See, e.g., McFerrin v. Allstate Prop. & Cas. Co., 29
F. Supp. 3d 924, 932 & n.5 (E.D. Ky. 2014).

Neither do the second or third factors (ability to cure the
surprise and disruption of trial) cut in Bentley's favor. Schmidt
and Bowers's supplemental reports were served weeks late
and only shortly before their respective depositions. In
Bartzak's case, the supplemental report came only after
her scheduled deposition. Meanwhile, the deadline for the
defendants to respond to these expert disclosures had either
come and gone (in the case of Bartzak and Bowers) or was
soon to expire (in the case of Schmidt). With the Court's
deadline for expert discovery looming mere weeks away—
and Daubert hearings and trial scheduled not long after that
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—the defendants had little opportunity to respond adequately
to these disclosures.

*11  To all this, Bentley responds only that the Court could
reopen discovery since the trial has now been continued to
December. See R. 349 at 6. But to take that step might require
the Court to schedule a new round of Daubert hearings and
push trial back even further. That step would also reward
Bentley for her untimeliness and suggest that deadlines bend
to a party's will. The Court is not inclined to exercise its
discretion in this way. See Vance, 182 F.3d 920, 1999 WL
455435, at *5–6 (explaining that Rule 37 helps “enforce[ ]
discovery rules and orders ... to prevent abuse by future
litigants”) (citing Nat'l Hockey League v. Metro. Hockey Club,
Inc., 427 U.S. 639, 643 (1976) (per curiam)).

By contrast, the fourth factor—the importance of the new
evidence—cuts in Bentley's favor. Judge Atkins concluded in
his order that the new opinions introduced in the Schmidt,
Bartzak, and Bowers supplemental reports were “marginally
important,” “important,” and “significant” to Bentley's case,
respectively. R. 285 at 6, 8, 10. Neither PBH nor Highlands
has objected to this finding, and the Court sees no reason to
disturb it.

That brings the Court to Howe's fifth and final factor, the one
that speaks directly to whether Bentley's untimely disclosures
were “substantially justified.” Fed. R. Civ. P. 37(c)(1). The
closest Bentley comes to offering an explanation for her
tardy disclosures is to say that the discovery in this case
was “rushed” and “confusing.” Id. at 16 (quoting Howe, 801
F.3d at 749). But discovery was hardly rushed. The parties
originally had five months to conduct discovery, R. 20, and
the Court extended that deadline three times, R. 107, R. 138,
R. 195. In the end, the parties had more than eight months.
Bentley recognizes as much in her objections, claiming that
discovery was “rushed” in one sentence only to note in
the next that the parties had “several months.” R. 340 at
16. Beyond this vague complaint, Bentley offers the Court
nothing in the way of an excuse. And absent some “substantial
justification” for the delay, the Court simply cannot say that
Bentley's repeated failures to comply with Rule 26 were
honest mistakes. Sommer v. Davis, 317 F.3d 686, 692 (6th Cir.
2003).

Under Rule 37(c)(1), forgiveness must be earned. Unlike
exclusion, it neither comes automatically nor easily. To
salvage her untimely supplemental reports, Bentley needed to
give Judge Atkins and this Court some justification for her
delay—or at least some reason to believe she had simply made
some harmless mistakes. That much she has not done. Instead,
Bentley argues that her mistakes should be excused because
discovery in this case was rushed. Only, it was not. She says,
too, that any harm caused by her tardy disclosures could
be remedied if discovery is reopened. Only, this claim does
nothing to explain her delay or account for either the deadlines
that have passed or those that draw nearer each day. What
Bentley asks for would invite dilatory tactics and discovery
abuse. It would do nothing to “secure the just, speedy, and
inexpensive determination” of this case. Fed. R. Civ. P. 1.

Whether Bentley reached this point by honest mistake,
sheer negligence, or desire to “gain a tactical advantage,”
the Court does not know. Barnette v. Grizzly Processing,
LLC, 809 F. Supp. 2d 636, 642 (E.D. Ky. 2011). What
the Court does know is that Bentley has not established
that her untimely disclosures of the Schmidt, Bartzak, and
Bowers supplemental reports were “substantially justified”
or “harmless.” With the exception of the name change
in Bartzak's report and Dr. DeLorenzo's rebuttal report,
Bentley's objections to Judge Atkins's order are overruled.

CONCLUSION

*12  Accordingly, it is ORDERED that Bentley's objections
to Judge Atkins's Order of June 14, 2016, R. 340, are
SUSTAINED IN PART and OVERRULED IN PART.
Bentley's objections are sustained as to the correction of a
treating nurse's name in Patricia Bartzak's expert report and
as to Dr. Robert DeLorenzo's “Rebuttal Expert Report” dated
May 9, 2016, R. 238-3. Bentley's objections are overruled in
all other respects.

This the 6th day of October, 2016.
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Footnotes

1 PBH also objected to a third addition in Schmidt's supplemental report: Schmidt's opinion that PBH violated
industry standards when it sought Bentley's consent to treatment while she was experiencing severe pain.
R. 238 at 5. Judge Atkins mentioned this opinion, but did not address it at length. See R. 285 at 9–10. Judge
Atkins did, however, strike Schmidt's supplemental report in its entirety, which necessarily includes this third
opinion. Id. at 13–14. Because Bentley's objections only address the other two theories, see R. 340 at 7–12,
the Court has no occasion to reinstate this third “consent” opinion. See Fed. R. Civ. P. 72(a).

2 Because the thirtieth day after April 8, 2016, was May 8, 2016—a Sunday—the deadline to disclose any
rebuttal testimony was extended to the next day. Fed. R. Civ. P. 6(a)(1)(C).

3 The undersigned, not Judge Atkins, drafted the scheduling order. And it is the undersigned's mistake by not
including a rebuttal deadline in the scheduling order that caused this error.

4 Bentley does not argue that Dr. DeLorenzo's supplemental disclosure, if untimely, nevertheless satisfies Rule
37(c)(1). As a result, and having concluded that this report was untimely, the Court will not address whether
Bentley's tardiness was excusable as to this report. See R.C. Olmstead, 606 F.3d at 270.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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John Gerard Werner, Glen W. Morgan, Reaud Morgan &
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PC, Austin, TX, for Amicus Texas Water Conservation
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ORDER GRANTING DEFENDANT'S MOTION TO
STRIKE AND DENYING AS MOOT DEFENDANT'S

MOTION FOR EXPEDITED CONSIDERATION

Zack Hawthorn, United States Magistrate Judge

*1  This case is assigned to the Honorable Michael J.
Truncale, United States District Judge. Judge Truncale
has referred Defendant Sabine River Authority of Texas's
(“SRAT”) Motion to Strike Plaintiffs’ New and Untimely
Expert Opinions and Alternative Motion to Compel Second
Deposition of Ian Knack (Doc. No. 88) and the related
Motion for Expedited Consideration of the former (Doc.
No. 89) to the undersigned United States Magistrate Judge
for consideration and disposition. Doc. No. 96. SRAT seeks
to strike certain evidence that Plaintiffs attached in their
Response to SRAT's Motion to Exclude the Expert Opinions
of Kieran Purcell, Ian Knack, and Douglas Beal (Doc. No.
68). Because Plaintiffs have not shown good cause why they
provided expert affidavits after the court's expert designation
deadline, the undersigned grants SRAT's Motion to Strike and
denies as moot its Motion for Expedited Consideration.

I. Background
Plaintiffs are the owners of various properties downstream
of the Sabine River's Toledo Bend Reservoir and Toledo
Bend Dam. Doc. No. 1 at 1-6. In March of 2016, heavy
rain inundated the area around the reservoir causing it
to reach peak capacity. Id. at 2. In response, SRAT and
its Louisiana counterpart, the Sabine River Authority of
Louisiana (“SRAL”), decided to release water from the
reservoir's spillway gates downstream into the river. Id.
Plaintiffs contend that the release flooded their properties and
that SRAT and SRAL knew this would occur. Id. at 2-3.
Accordingly, on October 24, 2019, Plaintiffs sued SRAT and
SRAL for an unconstitutional taking of property under the
Fifth Amendment and 42 U.S.C. § 1983. Id. at 7-9.

Judge Truncale initially issued a scheduling order setting May
20, 2021 as the deadline for Plaintiffs to designate expert
witnesses. Doc. No. 31. In March of 2021, Judge Truncale
extended that deadline to August 2, 2021. Doc. No. 38. After
that deadline passed without a designation, Judge Truncale
again extended it to October 4, 2021. Doc. No. 49. On October
5, 2021, Plaintiffs designated Douglas Beal, Kieran Purcell,
and Ian Knack of Rimkus Consulting Group (“the Rimkus

experts”) as expert witnesses. 1  Doc. No. 54. The same day,
the Rimkus experts provided an expert report that concluded,
among other things, that flooding in the Lower Sabine River
Basin would have been less severe if the dam was never
constructed. Doc. No. 68-2 at 3. On March 23, 2022, SRAT
challenged that conclusion and sought to exclude the Rimkus
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experts in its Motion to Exclude the Expert Opinions of Kieran
Purcell, Ian Knack, and Douglas Beal. Doc. No. 68.

On May 13, 2022, Plaintiffs responded to SRAT's Motion
to Exclude. Doc. No. 80. Attached to their Response were
affidavits signed by Knack and Purcell. Doc. Nos. 80-2, 80-6.
Believing that these affidavits were untimely new opinions
masquerading as supplements to the expert report, SRAT filed
the instant Motion to Strike Plaintiffs’ New and Untimely
Expert Opinions and Alternative Motion to Compel Second
Deposition of Ian Knack on June 6, 2022. Doc. No. 88. SRAT
also moved for expedited consideration of this motion. Doc.
No. 89.

II. Discussion
*2  A party who makes a disclosure under Federal Rule

of Civil Procedure 26(a), which includes expert disclosures,
must supplement or correct its disclosure in a timely manner
if the party learns that in some material respect the disclosure
is incomplete or incorrect, and if the additional or corrective
information has not otherwise been made known to the other
parties during the discovery process or in writing. FED. R.
CIV. P. 26(e)(1)(A). This rule applies to expert reports. Id.
at 26(e)(2). If a party fails to provide information in an
expert report, that party cannot use that information to supply
evidence on a motion unless the failure was “substantially
justified” or is harmless. Id. at 37(c)(1).

A court must distinguish between true supplementation
and “gamesmanship.” See Recif Res., LLC v. Juniper Cap.
Advisors, L.P., No. CV H-19-2953, 2020 WL 11025601, at
*2 (S.D. Tex. Nov. 10, 2020). “[C]orrecting inadvertent errors
or admissions” is true supplementation, while gamesmanship
entails parties bolstering their positions by attempting to
provide “new and improved” expert reports. Id. Essentially,
“parties do not have infinite time to supplement their expert
opinions with new information to respond to challenges
to their experts’ original evidence.” Avance v. Kerr-McGee
Chem. LLC, No. 5:04-CV-209, 2006 WL 3484246, at *7
(E.D. Tex. Nov. 30, 2006). With that in mind, courts
have routinely struck new expert evidence disguised as
supplementation. See Jones Creek Invs., LLC v. Columbia
Cnty., Ga., 98 F. Supp. 3d 1279, 1289 (S.D. Ga. 2015)
(excluding “revised” expert analysis because there was “no
reason why” new methodologies couldn't have been included
in the original); Mannoia v. Farrow, 476 F.3d 453, 456-57
(7th Cir. 2007) (striking expert affidavit submitted after
discovery period had closed); Coene v. 3M Co., 303 F.R.D.
32, 43-44 (W.D. N.Y. 2014) (striking new expert report

that wasn't prompted by previously unknown information);
Avance, 2006 WL 3484246, at *7 (granting motion to strike
where plaintiffs failed to provide “substantial justification”
why new affidavits were filed after expert-report deadline).

SRAT argues that the affidavits contain “new” information,
while Plaintiffs contend that they “merely represent more
detailed explanations of the basis for various conclusions
that were criticized in the Motion to Strike” (although
Plaintiffs admit that the affidavits, by necessity, impart
“more information”). Doc. No. 88 at 6; Doc. No. 93 at
2, 5. Regardless, the affidavits go well beyond “correcting
inadvertent errors or admissions.” See Recif Res., 2020
WL 11025601, at *2. They contain at least twelve pages
of opinions based upon “generally accepted principles” of
hydrology, hydraulics, and fluid mechanics. See Doc. No.
80-2 at 3; Doc. No. 80-6 at 4. Simply put, Plaintiffs have not
provided any reason why the Rimkus experts couldn't have
included this information in their expert report. Therefore,
the undersigned finds that Plaintiffs have impermissibly
submitted expert evidence after the designation deadline.

Plaintiffs are effectively requesting that the court now
modify the scheduling order and accept untimely submitted
discovery. A scheduling order “may be modified only for
good cause and with the judge's consent.” FED. R. CIV. P.
16(b)(4). The four factors relevant to a excluding evidence
as a means of enforcing a scheduling order are: “(1) the
explanation for the failure to timely [comply with the
scheduling order]; (2) the importance of the [evidence]; (3)
potential prejudice in allowing the [evidence]; and (4) the
availability of a continuance to cure such prejudice.” Batiste
v. Lewis, 976 F.3d 493, 500 (5th Cir. 2020) (alterations in
original).

*3  Plaintiffs explain that they submitted the affidavits
to comply with the court's directive “that Defendant be
presented with a thorough preview of the testimony that
will be adduced at the Daubert hearing.” Doc. No. 93 at
3. But they haven't adequately explained why they waited
until after SRAT filed its Motion to Exclude to submit
the affidavits. They also have not shown the affidavits’
importance (although it stands to reason that Plaintiffs believe
they are important). As for prejudice, SRAT already filed its
Motion to Exclude based on the expert opinions it had at
the time; allowing Plaintiffs to file the untimely affidavits
would require SRAT to restart its expert discovery. Finally, a
continuance is inappropriate. This case is nearly three years
old, and Judge Truncale has already extended expert deadlines
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twice. Accordingly, the factors suggest that Plaintiffs have not
shown good cause to modify the scheduling order yet again.

III. Order
For the foregoing reasons, it is ORDERED that Defendant
Sabine River Authority of Texas's Motion to Strike Plaintiffs’
New and Untimely Expert Opinions and Alternative Motion
to Compel Second Deposition of Ian Knack (Doc. No. 88)

is GRANTED. Because the court has issued its order,
SRAT's Motion for Expedited Consideration of its Motion
to Strike Plaintiffs’ New and Untimely Expert Opinions and
Alternative Motion to Compel Second Deposition of Ian
Knack (Doc. No. 89) is DENIED AS MOOT.

All Citations

Not Reported in Fed. Supp., 2022 WL 19729850

Footnotes

1 To be precise, Plaintiffs designated the Rimkus experts on the day of the deadline—October 4, 2021—but
they did so in improper format. Doc. No. 51. Plaintiffs properly redesignated these experts the following day.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Homeowner, who was injured when his
house exploded, brought state-court negligence action against
company that supplied liquefied-petroleum (LP) gas to house.
After action was removed, the United States District Court
for the Northern District of Illinois, Philip G. Reinhard, J.,
granted summary judgment for gas company. Homeowner
appealed.

Holdings: The Court of Appeals, Kanne, Circuit Judge, held
that:

deficiencies in homeowner's expert report were not harmless;

refusing to consider facts proposed in homeowner's response
to gas company's statement of proposed material facts was not
abuse of discretion; and

gas company did not admit causation in its state-court
pleadings prior to removal of action.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

Attorneys and Law Firms

*637  Karl A. Szymanski (argued), Szymanski Koroll
Litigation Group, Rockford, IL, for Plaintiff–Appellant.

David E. Kawala, Swanson, Martin & Bell, Chicago,
IL, David M. Dahlmeier (argued), Foley & Mansfield,
Minneapolis, MN, for Defendant–Appellee.

Before KANNE, EVANS, and WILLIAMS, Circuit Judges.

Opinion

KANNE, Circuit Judge.

James Ciomber sued Cooperative Plus, Inc., alleging that
the company was responsible for an explosion fueled by
liquefied-petroleum (LP) gas that injured him and damaged
his house. After the district court excluded the testimony
of Ciomber's expert witness, see Fed.R.Civ.P. 37(c)(1),
and disregarded Ciomber's statement of proposed material
facts, see Loc. R. 56.1(b) (N.D.Ill.), it granted Cooperative
Plus summary judgment because he proffered no evidence
showing that the company caused the explosion. We affirm.

I. HISTORY

In the middle of the night on November 18, 2001, Ciomber's
house in Poplar Grove, Illinois, exploded. The building was
mostly leveled, and those areas that were not leveled caught
fire. Ciomber, who was in the house at the time, suffered
severe injuries as a result, but amazingly (and thankfully)
survived.

In November 2003, Ciomber filed suit in Illinois state court
against Cooperative Plus, the company that provided LP-gas
for his house, alleging that the company negligently caused
the destruction of his *638  house and his resulting injuries.
Ciomber claimed that although he repeatedly reported to the
company the existence of an LP-gas leak in his basement, the
company did not take appropriate steps to repair the leak. He
continued that, because Cooperative Plus breached its duty to
fix the leak, LP-gas accumulated in his basement “in such a
volume and in such a concentration so as to be susceptible
to ignition by an unknown source.” As Ciomber concluded
in paragraph 12 of his complaint, the explosion and his
injuries were “direct and proximate result[s] of the breaches
of the duties” Cooperative Plus owed to him. Cooperative
Plus denied Ciomber's numerous allegations in its answer; as
relevant here, the company denied that Ciomber “was injured
in the manner or to the extent claimed” in paragraph 12, and
“further denie[d] the remaining allegations contained in [that
paragraph].”
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Shortly after Cooperative Plus filed its answer, the company
successfully removed the action to federal district court on
the basis of diversity jurisdiction. See 28 U.S.C. §§ 1332,
1441. Discovery commenced in May 2004. Although the
court initially ordered discovery to cease in December 2004,
it continued well into 2006 because, among other reasons,
Ciomber's attorneys—husband and wife Karl Szymanski and
Cynthia Szymanski Koroll—made numerous motions for
extensions of discovery deadlines. We need not recount the
reasons underlying those motions, but what is pertinent is
that, between May 2005 and September 2005, counsel moved
five times to extend discovery deadlines, including the date
by which they needed to disclose Ciomber's expert-witness
report. See Fed.R.Civ.P. 26(a)(2). After Mr. Szymanski
brought the fifth of these motions in September, the court
warned him that, although it would grant the motion, he would
have no more additional time to disclose the report; the court
then stated that Mr. Szymanski had until October 31, and set
a status hearing for November 2 to address other unresolved
discovery matters.

Ciomber's attorneys disclosed the Rule 26(a)(2) report of his
expert witness, Kim Mniszewski, on November 1, one day
after the October 31 deadline. In the “report,” Mniszewski
merely provided eight terse statements concluding that
Cooperative Plus was responsible for the destruction of
Ciomber's house; the grounds for his conclusions were, in
most instances, even more laconic. For example, Mniszewski
concluded that “[t]he cause of the explosion is [sic] a buildup
of [LP] gas from failed [sic] pipe connection in the basement
area.” Mniszewski “explained” that his conclusion was based
on “inspection, analysis.” Mniszewski also provided vague
references to documents that he purportedly reviewed before
forming his conclusions: (1) a county sheriff's report; (2)
“[v]arious deposition transcripts and corresponding exhibits”;
(3) the National Fire Protection Association's National Fuel
Gas Code and LP Gas Code; and (4) National Propane Gas
Association “documents.”

Ciomber's attorneys also filed on November 1 another
motion for more time to disclose the report; in the motion,
counsel implied that the report, as disclosed, was incomplete,
and stated that Mr. Szymanski was unable to disclose a
completed report because he was hospitalized. The district
court addressed the motion at the November 2 status hearing.
Ms. Szymanski Koroll appeared at the hearing on behalf
of Ciomber, and explained that Mr. Szymanski suffered a
heart attack on October 30, which was why they were late

in disclosing Mniszewski's report. Ms. Szymanski Koroll
further stated that the disclosed report was “still not what [she]
want[ed],” and asked for seven days to disclose an amended
report. The court readily granted Ms. *639  Szymanski
Koroll's request; however, the amended report that she
promised was never disclosed.

Nearly three months later, Cooperative Plus filed two
motions, one asking the district court to exclude Mniszewski's
testimony, and another seeking summary judgment.
Cooperative Plus contended that, because Mniszewski's
report did not comply with Rule 26(a)(2)'s requirements,
Ciomber should be prohibited from introducing Mniszewski's
testimony in support of his negligence claim. See Fed.R.Civ.P.
37(c)(1). Cooperative Plus also asserted that without
Mniszewski's testimony, Ciomber could not establish that the
company's negligence caused the destruction of his house.
Specifically, the company pointed to Ciomber's deposition
testimony, in which he admitted that on the day before the
explosion he moved his LP-gas-fueled dryer away from the
dryer's LP line, and that the dryer did not operate after he
moved it. Cooperative Plus therefore argued that, without
Mniszewski's testimony countering Ciomber's admissions,
Ciomber could not show that the company's negligence
caused the LP-gas leak that led to the explosion.

The district court took Cooperative Plus's motions under
advisement and instructed the parties to proceed with
deposing Mniszewski. In addition to elaborating on his report,
Mniszewski testified that Mr. Szymanski did not ask him
to prepare the report until October 25, 2005—less than a
week before the district court's final deadline for the report's
disclosure. Mniszewski further stated that no one assisted him
when drafting the report, and that he did not submit the report
to anyone for review or comment before it was disclosed.

The parties deposed Mniszewski twice over a month-
long period, and during that time Ciomber responded to
Cooperative Plus's motion for summary judgment. As part of
his filing, Ciomber submitted a response to Cooperative Plus's
proposed material facts, as required by Loc. R. 56.1(b). But
instead of presenting both a response to Cooperative Plus's
statement of proposed facts and a separate statement of his
own proposed facts, Ciomber commingled the two statements
to create an argumentative response to Cooperative Plus's
filing.

Not long after briefing completed, the district court granted
both Cooperative Plus's motion to exclude Mniszewski's
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testimony and its motion for summary judgment. In
a consolidated order, the court excluded Mniszewski's
deposition testimony, concluding that Ciomber “offered no
justification for his failure to provide a complete expert
report in a timely fashion.” The court then stated that it
would disregard the facts Ciomber presented in his Rule
56.1 response because the filing did not comply with Loc.
R. 56.1(b). With no admissible expert testimony and no
suitable statement of proposed facts, the court stated, Ciomber
proffered no evidence to rebut Cooperative Plus's evidence
showing that Ciomber caused an LP-gas leak when he moved
his dryer, and that his house was destroyed when the leaking
gas ignited. The court therefore concluded that there was no
material dispute regarding the issue of causation, and granted
summary judgment for Cooperative Plus.

II. ANALYSIS

Ciomber and Cooperative Plus do not dispute that Ciomber's
negligence claim is governed by Illinois law. And under
Illinois law, Ciomber needed to establish that (1) Cooperative
Plus owed a duty of care to him as his LP-gas provider; (2) the
company breached that duty; and (3) the company's breach

caused his injuries *640  and the destruction of his house. 1

See Adams v. N. Ill. Gas. Co., 211 Ill.2d 32, 284 Ill.Dec.
302, 809 N.E.2d 1248, 1257 (2004); Bajwa v. Metro. Life Ins.
Co., 208 Ill.2d 414, 281 Ill.Dec. 554, 804 N.E.2d 519, 526
(2004). Here, only the issue of causation is in play; the sole
ground for the district court's grant of summary judgment was
that Ciomber proffered no evidence to counter the undisputed
evidence that the LP-gas leak was caused when he moved his
dryer.

Ciomber contends that the district court was wrong for two
reasons. First, he argues that he could have proven causation
had the court not erroneously excluded Mniszewski's
deposition testimony, or incorrectly disregarded his Rule 56.1
response. Ciomber also argues that, in any event, Cooperative
Plus had conceded the element of causation in several state-
court pleadings.

When addressing Ciomber's arguments, we will first examine
whether the district court abused its discretion when it
excluded Mniszewski's testimony and disregarded Ciomber's
Rule 56.1 response. See Koszola v. Bd. of Educ., 385 F.3d
1104, 1108 (7th Cir.2004) (“This court reviews the decision of
a district court concerning compliance with local rules, such
as Rule 56.1, only for an abuse of discretion.”); Musser v.

Gentiva Health Servs., 356 F.3d 751, 755 (7th Cir.2004) (“We
review a trial court's discovery determinations, including
the decision to exclude expert testimony, under an abuse
of discretion standard.”). We will then examine whether
the district court overlooked Cooperative Plus's purported
judicial admission when granting summary judgment. See
Salgado v. General Motors Corp., 150 F.3d 735, 739 (7th
Cir.1998) (stating that decisions predicating grant of summary
judgment must be examined separately from grant itself). We
review the grant of summary judgment de novo, taking the
facts in the light most favorable to Ciomber, the non-moving
party. See Foskett v. Great Wolf Resorts, Inc., 518 F.3d 518,
522 (7th Cir.2008). And in so viewing the record, we will
examine whether there is a genuine issue of material fact
that precludes judgment as a matter of law. See Fed.R.Civ.P.
56(C); Celotex Corp. v. Catrett, 477 U.S. 317, 322–23, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986); Cady v. Sheahan, 467 F.3d
1057, 1061 (7th Cir.2006).

If Ciomber cannot show that the district court erred with
regard to his Rule 56.1 *641  response, Mniszewski's
deposition testimony, or Cooperative Plus's state-court
pleadings, then the court's grant of summary judgment
must stand. The expert testimony, Rule 56.1 response, and
purported admissions constituted the entirety of Ciomber's
proffer as to the element of causation, and if the district
court properly excluded them then Ciomber had no other way
to dispute the company's evidence showing that he caused
the explosion by rupturing his dryer's LP-gas line. Ciomber
would thus be unable to show that a disputed material fact
exists regarding the essential element of causation, and we
would have to conclude that the district court properly granted
summary judgment for Cooperative Plus. See Celotex Corp.,
477 U.S. at 323, 106 S.Ct. 2548; Cady, 467 F.3d at 1061.

A. The district court's exclusion of Ciomber's proffered
evidence of causation

We begin with Ciomber's challenge to the district court's
decision to exclude Mniszewski's deposition testimony.
Under Rule 26(a)(2), a party that intends to rely upon
an expert witness's testimony is required to furnish by a
date set by the district court a report containing, among
other information, “a complete statement of all opinions”
the retained expert will provide, “and the basis and reasons
for them.” Fed.R.Civ.P. 26(a)(2)(B)(I), (a)(2)(C); see also
Jenkins v. Bartlett, 487 F.3d 482, 487 (7th Cir.2007); Keach
v. U.S. Trust Co., 419 F.3d 626, 639 (7th Cir.2005). Failure to
comply with Rule 26(a)(2)'s requirements results in sanction:
the offending party is not allowed to introduce the expert
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witness's testimony as “evidence on a motion, at a hearing,
or at a trial.” See Fed.R.Civ.P. 37(c)(1); Jenkins, 487 F.3d at
488. This sanction is “ ‘automatic and mandatory’ ” unless
the offending party can establish “ ‘that its violation of Rule
26(a)(2) was either justified or harmless.’ ” Keach, 419 F.3d
at 639 (quoting David v. Caterpillar, Inc., 324 F.3d 851, 857
(7th Cir.2003)).

Ciomber does not challenge the court's conclusion that
Mniszewski's report failed to comply with Rule 26(a)(2);
he thus waives the point. See Williams v. REP Corp.,
302 F.3d 660, 666 (7th Cir.2002) (“ ‘A party waives any
argument that ... it fails to develop on appeal.’ ” (quoting
Hojnacki v. Klein–Acosta, 285 F.3d 544, 549 (7th Cir.2002))).
This is probably for the best; Mniszewski's undeveloped
expert report was woefully deficient, and any argument to
the contrary would have been frivolous. See Fed.R.Civ.P.
26 advisory committee's note (stating that Rule 26(a)(2)
expert reports must be “detailed and complete,” and not
“sketchy and vague”); Jenkins, 487 F.3d at 487 (“The
purpose of the report is to set forth the substance of the
direct examination.” (internal quotation marks and citation
omitted)); Salgado, 150 F.3d at 741 n. 6 (“A complete report
must include the substance of the testimony which an expert
is expected to give on direct examination together with
the reasons therefor.... [It] must include ‘how’ and ‘why’
the expert reached a particular result, and not merely the
expert's conclusory opinions.”). Ciomber likewise waives any
argument that the deficiencies in the report were justified. See
Williams, 302 F.3d at 666.

Ciomber instead contends that the expert report's deficiencies
were harmless. Specifically, he asserts that Cooperative Plus
cannot claim that it was prejudiced by the report because
the company knew that Mniszewski was going to be an
expert witness before it received his report. See David,
324 F.3d at 857. Ciomber also suggests that the report's
shortcomings were cured when his attorney, Mr. Szymanski,
*642  supplemented Mniszewski's deficient report by filing

with the district court a transcript of Mniszewski's deposition
testimony. See id. Ciomber further argues that the deficient
report was harmless because it was not the result of Mr.
Szymanski's “bad faith or willfulness,” but was instead due to
the medical emergency that Mr. Szymanski suffered the day
before the deadline for the report's disclosure. See id.

Ciomber's arguments fail. Contrary to Ciomber's belief, it
makes little difference that Cooperative Plus knew that
Mniszewski was his expert witness before he disclosed the

report. Rule 26(a)(2) mandates a complete and detailed report
of the expert witness's opinions, conclusions, and the basis
and reasons for them, see Fed.R.Civ.P. 26(a)(2)(B)(i), and not
merely the expert witness's identity. Indeed, Rule 26(a)(2)
makes it clear that the expert witness's identity is a separate
fact that must be disclosed in addition to the report. See
Fed.R.Civ.P. 26(a)(2)(B) (stating that disclosure of expert
witness's identity “must be accompanied” by the expert
report); Musser, 356 F.3d at 756–57 (explaining the procedure
for disclosing expert witnesses' identity).

Moreover, Rule 26(a)(2) does not allow parties to cure
deficient expert reports by supplementing them with later
deposition testimony. The purpose of Rule 26(a)(2) is to
provide notice to opposing counsel—before the deposition
—as to what the expert witness will testify, see Sherrod v.
Lingle, 223 F.3d 605, 613 (7th Cir.2000); Salgado v. General
Motors Corp., 150 F.3d 735, 741 n. 6 (7th Cir.1998), and
this purpose would be completely undermined if parties
were allowed to cure deficient reports with later deposition
testimony. Allowing parties to cure a deficient report with
later depositions would further undermine a primary goal of
Rule 26(a)(2): “to shorten or decrease the need for expert
depositions.” Salgado, 150 F.3d at 741 n. 6. After all, the
parties' need for expert depositions would increase if they
could use deposition testimony to provide information they
should have initially included in their Rule 26(a)(2) report.
See id. Ciomber's assertion that Mniszewski's deposition
testimony cured his deficient report is therefore meritless.

Equally meritless is Ciomber's assertion that the deficient
report was due to his attorney's medical emergency. It truly
is unfortunate that Mr. Szymanski suffered a heart attack on
the eve of the deadline for the disclosure of Mniszewski's
expert report, and we are happy to see that he appears to have
made a full recovery. Nevertheless, Mr. Szymanski's medical
emergency does not explain why he waited to ask Mniszewski
to compose the report a mere six days before the deadline,
a fact that helps explain why Mniszewski's conclusions and
reasoning were so cursory. Given that Mniszewski drafted
the report without any help or input from Mr. Szymanski,
the emergency also does not explain why the report was
deficient. The emergency likewise does not explain why Ms.
Szymanski Koroll did not disclose an amended expert report
after the district court rightly granted her request for time to do
so. Despite Ms. Szymanski Koroll's assurances, no amended
expert report was ever disclosed, even though Cooperative
Plus highlighted the report's deficiencies—three months after
it was disclosed—in its motion to exclude Mniszewski's
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testimony. See id. (“Disclosures must not be used as a means
to extend a discovery deadline.”); cf. Musser, 356 F.3d at 758–
59 (upholding exclusion of late expert-witness report where
party “never attempted to disclose any witnesses as experts
until the defendants moved for summary judgment”).

*643  Indeed, based on the record before us, we agree
with the district court that the fact that Mniszewski's expert
report was deficient was not harmless. Because of the
report's deficiencies, Cooperative Plus was forced to depose
Mniszewski with little or no understanding as to what he
would testify. See Sherrod, 223 F.3d at 613 (“The expert
witness discovery rules are designed to aid the court in its
fact-finding mission by allowing both sides to prepare their
cases adequately and efficiently and to prevent the tactic of
surprise from affecting the outcome of the case.”). Moreover,
the district court was forced to devote considerable time
and resources to address the matter of the deficient report—
time and resources that instead could have been devoted to
reaching a speedy resolution of Ciomber's suit. See Salgado,
150 F.3d at 741 n. 6 (stating that Rule 26(a)(2) requires
“detailed and complete” report “to conserve resources”). We
thus cannot say that the district court abused its discretion
by imposing the “automatic and mandatory” sanction of
excluding Mniszewski's deposition testimony. See Keach,

419 F.3d at 639. 2

Nor did the district court abuse its discretion by refusing to
consider Ciomber's Rule 56.1 response. Rule 56.1 requires a
party seeking summary judgment to include with his motion
“a statement of material facts as to which the ... party contends
there is no genuine issue and that entitle the ... party to
a judgment as a matter of law.” Loc. R. 56.1(a)(3). The
party opposing summary judgment must then respond to the
movant's statement of proposed material facts; that response
must contain both “a response to each numbered paragraph
in the moving party's statement,” Loc. R. 56.1(b)(3)(B),
and a separate statement “consisting of short numbered
paragraphs[ ] of any additional facts that require the denial
of summary judgment,” Loc. R. 56.1(b)(3)(C). District courts
are “ ‘entitled to expect strict compliance’ ” with Rule 56.1,
Cichon v. Exelon Generation Co., L.L.C., 401 F.3d 803, 809–
10 (7th Cir.2005) (quoting Ammons v. Aramark Unif. Servs.,
Inc., 368 F.3d 809, 817 (7th Cir.2004)), and a court does not
abuse its discretion when it opts to disregard facts presented in
a manner that does follow the Rule's instructions, see Midwest
Imports, Ltd. v. Coval, 71 F.3d 1311, 1316 (7th Cir.1995).

Here, the district court refused to consider the facts proposed
in Ciomber's Rule 56.1 response after concluding that he
did not separate his proposed facts from his responses
to Cooperative Plus's proposed material facts. As the
court explained, *644  Ciomber's response contained only
“lengthy recitations of additional facts in his responses to
[Cooperative Plus's] statement of material facts.” Ciomber
does not contest the court's characterization of his Rule
56.1 response, and our own review of his response
confirms the court's findings. Ciomber's response contained
several extremely long, argumentative paragraphs, and in
those paragraphs he simultaneously denied the veracity of
Cooperative Plus's proposed material facts and presented
additional facts of his own. And because Ciomber's response
did not comply with Loc. R. 56.1(b)(3)(B) and (b)(3)(C), the
district court did not err by refusing to consider the facts he
proposed. See Cichon, 401 F.3d at 809–10; Midwest Imports,
Ltd., 71 F.3d at 1315–16.

B. Cooperative Plus's purported admissions in state-court
pleadings

Ciomber also makes a multi-faceted argument that the district
court overlooked Cooperative Plus's numerous admissions
of causation in various state-court pleadings. See Murrey v.
United States, 73 F.3d 1448, 1455 (7th Cir.1996) (“A judicial
admission trumps evidence.”). As a part of this argument,
he asserts that, under Illinois law, Cooperative Plus admitted
causation when it failed to deny his allegation of causation
explicitly. He points out that in paragraph 12 of his complaint
he stated that the destruction of his house and his injuries were
“direct and proximate result[s] of the breaches of the duties”
Cooperative Plus owed to him. However, Ciomber continues,
Cooperative Plus denied in its answer only that he “was
injured in the manner or to the extent claimed, and further
denie[d] the remaining allegations contained in paragraph
12.” Ciomber thus contends that, because Cooperative Plus
did not explicitly deny causation in its answer, the company
admitted that it caused the explosion.

Ciomber's argument is essentially a challenge to the
sufficiency of Cooperative Plus's state-court pleadings.
Normally, we are guided by the Federal Rules of Civil
Procedure when addressing the sufficiency of pleadings, see
Fed.R.Civ.P. 1, 8(b), but because Ciomber's complaint and
Cooperative Plus's answer were filed in Illinois state court
before this action was removed, we must apply Illinois's
standards, see Fed.R.Civ.P. 81(c)(1), Romo v. Gulf Stream
Coach, Inc., 250 F.3d 1119, 1122 (7th Cir.2001). Those
standards are outlined in both Illinois's Civil Practice Law,

Appendix of Authorities: 30 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 33 of 185

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004092835&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_758%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004092835&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_758%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004092835&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_758%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004092835&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_758%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456694&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_613%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456694&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_613&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_613%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_741%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_741%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_741%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998154482&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_741%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d86d0000be040%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d86d0000be040%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007143105&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_639%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007143105&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_639%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007143105&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_639%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007143105&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_639%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004495334&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_817&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_817%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004495334&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_817&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_817%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004495334&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_817&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_817%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004495334&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_817&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_817%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1316%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1316%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1316%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1316%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006364058&pubNum=506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_809%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1315%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1315%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1315%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995244006&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1315%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996032812&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1455%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996032812&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1455%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996032812&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1455%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996032812&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1455%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR1&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR1&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR8&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR8&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR81&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_10c0000001331%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR81&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_10c0000001331%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001424152&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1122%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001424152&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1122%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001424152&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1122%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001424152&pubNum=0000506&originatingDoc=If8bf42472ccb11ddb7e483ba170699a5&refType=RP&fi=co_pp_sp_506_1122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1122%20


Ciomber v. Cooperative Plus, Inc., 527 F.3d 635 (2008)
70 Fed.R.Serv.3d 917

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 6

735 Ill. Comp. Stat. 5/2–101 et seq., and the Illinois Supreme
Court Rules, see Ill. Sup.Ct. R. 1 (“The rules on proceedings
in the trial court, together with the Civil Practice Law ... shall
govern all proceedings in the trial court....”).

As Ciomber points out, the Civil Practice Law requires a
defendant's answer to “contain an explicit admission or denial
or each allegation” presented in a complaint, and further
states that every allegation that is “not explicitly denied is
admitted.” 735 Ill. Comp. Stat. 5/2–610(b); see also Parrish
v. Hackman (In re Estate of Andernovics), 197 Ill.2d 500,
259 Ill.Dec.721, 759 N.E.2d 501, 504–05 (2001). But neither
the law, nor Ciomber, explains how detailed a denial must be
to qualify as “explicit.” Lucky for us, then, that the Illinois
Supreme Court Rules shed some light on the subject: “If
a pleader can in good faith deny all the allegations in a
paragraph of the opposing party's pleading ... he may do so
without paraphrasing or separately describing each allegation
denied.” Ill. Sup.Ct. R. 136; see also O'Connor v. Harris
Bank Barrington, N.A. (In re Estate of Kirk), 292 Ill.App.3d
914, 227 Ill.Dec. 90, 686 N.E.2d 1246, 1251 (1997); In re
Estate of Kirk, 242 Ill.App.3d 68, 183 Ill.Dec. 274, 611
N.E.2d 537, 540 (1993). *645  The Supreme Court Rules
even provide an example of what is a considered a sufficient
denial: “Defendant admits [stating facts admitted] and denies
the remaining allegations of paragraph 5 and each of them.”
Ill. Sup.Ct. R. 136 committee cmt.

Applying the Illinois Supreme Court Rules to Cooperative
Plus's answer, it is apparent that Ciomber's contention is
unavailing. Cooperative Plus clearly abided by the Supreme
Court Rules when denying Ciomber's “remaining allegations
contained in paragraph 12,” which included the allegation of
causation. See Ill. Sup.Ct. R. 136; Kirk, 183 Ill.Dec. 274, 611
N.E.2d at 540. In fact, the company phrased its denial exactly
like the Supreme Court Rules' example of an acceptable
denial. See Ill. Sup.Ct. R. 136 committee cmt.

Not to be deterred, Ciomber further contends that Cooperative
Plus also affirmatively admitted causation in its answer and
other pleadings by agreeing that: (1) “on November 18, 2001,
LP-gas leaked out and into [Ciomber's] residence in such a
volume and concentration which did explode”; (2) Ciomber
detected the scent of LP-gas up to a year before November 18
and reported the scent to Cooperative Plus; (3) Cooperative
Plus replaced certain LP-gas accessories in Ciomber's house
in response to his reports of LP-gas leaks; and (4) the
explosion could have been prevented by turning off the flow
of LP-gas into the home. In other words, Ciomber argues

that Cooperative Plus admitted to causing the explosion by
agreeing that it supplied him LP-gas, that it was aware of a
recurring LP-gas leak, that it addressed that leak, and that the
explosion could have been prevented.

Contrary to Ciomber's interpretation of Cooperative Plus's
statements, the company did not admit that it caused the LP-
gas leak and the subsequent explosion; it merely agreed that
there was a leak and an explosion. At most, Cooperative Plus's
admissions might pertain to whether the company had a duty
to Ciomber and whether it breached that duty. See Adams,
284 Ill.Dec. 302, 809 N.E.2d at 1259 (“ ‘Where it appears
that a gas company has knowledge that gas is escaping in
a building occupied by one of its consumers it becomes the
duty of the gas company to shut off the gas supply until
the necessary repairs have been made ....’ ” (quoting Clare
v. Bond County Gas Co., 356 Ill. 241, 190 N.E. 278, 279
(1934))). But where, as here, the theory of liability is premised
on negligence, an admission to a breach of duty has no bearing
on whether that breach actually caused the harm asserted.
See Andersen v. Mack Trucks, Inc., 341 Ill.App.3d 212, 276
Ill.Dec. 203, 793 N.E.2d 962, 969–70 (2003) (stating that
there must be “a nexus” between breach of duty and harm
to prove causation); 1 Dobbs, supra, § 166 (“[P]laintiff must
prove not merely that she suffered harm sometime after the
defendant's negligent act occurred but that the harm was
caused in fact by the defendant's conduct.”); cf. Cosgrove v.
Commonwealth Edison Co., 315 Ill.App.3d 651, 248 Ill.Dec.
447, 734 N.E.2d 155, 159 (2000) (“Res ipsa loquitur does
not apply if the injury can be as readily attributed to pure
accident as to the defendant's negligence.”). Cooperative Plus
did not admit any causal relationship between its alleged
breach of duty to Ciomber, the LP-gas leak, and subsequent
explosion. Thus, we cannot agree with Ciomber that the
company admitted causation in its state-court pleadings.

III. CONCLUSION

The district court did not err either by excluding Mniszewski's
deposition testimony or by disregarding Ciomber's Rule 56.1
response. And Cooperative Plus did not *646  concede
causation in its state-court pleadings. Ciomber thus can
point to no admissions or evidence establishing the element
of causation of his negligence claim, much less disputing
Cooperative Plus's evidence showing that he caused the
explosion by rupturing his dryer's LP-gas line. The district
court accordingly did not err in granting summary judgment
for Cooperative Plus. See Cady, 467 F.3d at 1061.
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AFFIRMED.
All Citations

527 F.3d 635, 70 Fed.R.Serv.3d 917

Footnotes

1 For clarity's sake, we will slightly alter the terminology used by Illinois courts when we discuss the elements
of Ciomber's negligence action. Instead of saying that Ciomber needed to prove that Cooperative Plus
“proximately caused” the explosion of his house (as Illinois courts would, see, e.g., Adams, 284 Ill.Dec. 302,
809 N.E.2d at 1257) we will say only that Ciomber was required to prove that the company “caused” the
explosion. This simplification stems from Illinois courts' definition of the term “proximate causation,” and how
the parties here employ the term. Under Illinois law, proximate causation encompasses both “causation-in-
fact” and “legal causation.” See First Springfield Bank & Trust v. Galman, 188 Ill.2d 252, 242 Ill.Dec. 113, 720
N.E.2d 1068, 1072–73 (1999); see also People v. Hudson, 222 Ill.2d 392, 305 Ill.Dec. 927, 856 N.E.2d 1078,
1083 (2006). “Causation-in-fact” exists where “there is a reasonable certainty that a defendant's acts caused
the injury or damage,” meaning that the injury would not have occurred absent the conduct. First Springfield
Bank, 242 Ill.Dec. 113, 720 N.E.2d at 1072. In contrast, “legal causation” is a question of foreseeability
that asks “whether the injury is of a type that a reasonable person would see as a likely result of his or
her conduct.” Id. Because causation-in-fact must always be established before any inquiry regarding legal
causation begins, see 1 Dan B. Dobbs, The Law of Torts § 182 (2001), and because the parties appear to
use the term proximate causation to mean causation-in-fact only, any discussion in this Opinion regarding
causation will be limited to causation-in-fact.

2 Cooperative Plus asserts Ciomber's failure to point to admissible expert-witness testimony alone dooms his
appeal. Specifically, Cooperative Plus contends that Ciomber can prove causation only with expert testimony,
and because Mniszewski's testimony was correctly excluded, we must uphold the district court's grant of
summary judgment. In making its argument, Cooperative Plus relies on two cases in which Illinois state courts
concluded that an explosion does not create a presumption of negligence. See John Morris Co. v. Southworth,
154 Ill. 118, 39 N.E. 1099, 1100 (1894); Edmonds v. Heil, 333 Ill.App. 497, 77 N.E.2d 863, 870 (1948). Fair
enough, but those cases do not state that the cause of an explosion must be proven by expert testimony.
Nor does Adams v. Northern Illinois Gas Co., 284 Ill.Dec. 302, 809 N.E.2d at 1260, the state court decision
that Cooperative Plus pointed to at oral argument when contending that, in all cases involving an explosion,
causation must be proven by expert testimony. In fact, causation and the manner in which it must be proven
was not even at issue in Adams; the “sole inquiry” the Adams court undertook concerned the “existence of a
legal duty.” Id. at 1257. And because we found no other Illinois state court decision that supports Cooperative
Plus's point, we cannot agree with the company's proposition that the cause of an explosion must be proven
by expert testimony in all instances.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. Texas,

Houston Division.

Joshua CUTLER, et al., Plaintiffs,

v.

LOUISVILLE LADDER, INC., et al., Defendants.

Civil Case No. 4:10–4684.
|

July 20, 2012.

Attorneys and Law Firms

Leslie Brent Farney, Attorney at Law, San Antonio, TX, Paul
Wayne Murphy, Hayes, Murphy & Brown, LLP, John R.
Ray, Jr., Murphy and Brown LLP, College Station, TX, for
Plaintiffs.

Elizabeth B. Kamin, Strasburger & Price LLC, Houston, TX,
Clinton Alan Rosenthal, Strasburger Price LLP, Austin, TX,
for Defendants.

MEMORANDUM AND ORDER

NANCY F. ATLAS, District Judge.

*1  Plaintiffs Joshua Cutler and Kristina Cutler have filed
a Motion to Exclude and/or Limit Testimony of Defense
Expert Michael Van Bree [Doc. # 25] (“Motion”). Defendants
Louisville Ladder, Inc. and Wal–Mart Stores, Inc. have filed
a joint response [Doc. # 29] (“Response”). Plaintiffs have

replied, and both sides filed additional briefing. 1  Having
carefully reviewed the Motion and briefing, as well as
applicable authorities and all matters of record, the Court
concludes that the Motion should be granted in part and
denied in part.

I. BACKGROUND
On or about October 11, 2009, Plaintiff Joshua Cutler was
injured while using a ladder manufactured by Defendant
Louisville Ladder, and purchased by Plaintiffs from
Defendant Wal–Mart. Plaintiff Kristina Cutler, Joshua's wife,
witnessed part of the incident. The cause of the accident
is hotly contested. Plaintiffs allege that the ladder suddenly

collapsed, causing Cutler to fall. Defendants maintain that
Cutler lost his balance and tipped the ladder over and that the
ladder was damaged when it fell and hit nearby furniture.

At the initial pretrial conference held April 11, 2011, the
parties jointly submitted an agreed Docket Control Order

(“DCO”), which the Court adopted. 2  The parties suggested
simultaneous exchange of expert designations and reports,
with a deadline of November 2, 2011, and the Court adopted
the request. On November 2, Plaintiffs designated Dr. Jack
Vinson and Dr. James Glancey as their experts and served

their report on all counsel of record. 3  Also on November 2,
Defendants designated Michael P. Van Bree of Engineering
Systems Inc. (“ESI”) as their expert and provided Van Bree's

report (“Initial Report”). 4  Van Bree opined in pertinent
part that there had been “considerable number of testing
documents produced” for the model of ladder in issue,
and that the “subject model was evaluated and tested for

compliance with [applicable] standard[s].” 5  However, Van
Bree did not report that he personally tested the ladder used by
Joshua Cutler, or any exemplars of the same model. Van Bree
opined that the documents produced by Louisville Ladder
“demonstrate[d] that the subject model was tested to the

full series of ANSI tests many times and passed.” 6  He also
summarized his firm's research and testing “over the years to

evaluate ladder strength and stability considerations.” 7  Van
Bree mentioned that exemplar ladders had been requested
and that he anticipated further responding to the Plaintiffs'

claims. 8  Van Bree also referred to independent testing
records of the Consumer Testing Laboratories, among other
tests, and commented on Consumer Reports articles regarding

allegedly similar failures. 9

Van Bree's Initial Report concluded with the opinions that his
firm had found no defect in design in the model ladder in
issue; that the model fully meets or exceeds the applicable
safety standards; that Plaintiff lost his balance and tipped the
ladder; that the ladder is stable and exceeds the ANSI stability
requirements when used according to the stated warning; and
that the damage to the ladder was a result of Plaintiff's fall

rather than the cause of the accident. 10  The report does not
provide particularized reasoning for Van Bree's conclusions.

*2  On March 2, 2012, the last day of the discovery period,
Van Bree on behalf of Defendants produced to Plaintiffs a

“Supplemental Report.” 11  In this Supplemental Report, Van
Bree stated that he had been asked by Defendants' counsel
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“to consider additional material that has become available

since issuing a report on November 2, 2011.” 12  Van Bree
reported that he engaged in numerous tests on exemplar

ladders, including multiple climbing tests. 13  He described
the tests and the results in some detail. Finally, Van Bree made
findings based on his new testing and concluded that “there is
no structural deficiency in the ladder and the condition of the

ladder is a result of the ladder tip over and user impact.” 14

He further stated that “[a] structural failure did not cause the
damage to the subject ladder” and that the damage to the
ladder was “consistent with a tip over incident wherein the

user impacts the ladder during the fall.” 15

Van Bree's Supplemental Report also critiqued the opinions
in the report of Plaintiffs' experts, Drs. Jack Vinson and
James Glancey, dated November 1, 2011, and gave opinions
on “recently received” mathematical calculations by Vinson
(“Vinson Calculations”), which had been produced during

Vinson's deposition on February 25, 2012. 16  In the section
headed “Conclusions/Opinions,” Van Bree repeated his
conclusions from his Initial Report, but added a final opinion
in rebuttal of Plaintiffs' experts' conclusions:

The bottom step of the [ladder] is capable of supporting
reasonably foreseeable loading conditions, as stated in the
warnings and instructions provided with labeling affixed to
the ladder. The step flanges do not need to be made thicker

as stated by Drs. Vinson and Glancey. 17

Plaintiffs did not depose Van Bree during the discovery period
because of an agreement among counsel that the deposition
could occur thereafter. Plaintiffs had not taken Van Bree's
deposition as of the filing of their Motion or supporting briefs.

II. ANALYSIS
Plaintiffs' Motion seeks to exclude the information and
opinions contained in both of Van Bree's reports. The reports

themselves are, of course, inadmissible as hearsay. 18

A. Initial Report
Plaintiffs move to exclude the opinions in Van Bree's Initial
Report under Daubert v. Merrell Dow Pharmaceuticals,

Inc. 19  Plaintiffs argue that Van Bree's background does not
qualify him to render opinions on “the biomechanics of

what happens when a person falls off a ladder.” 20  Plaintiffs
also argue that Van Bree offers only ipse dixit opinions,

having failed to explain how his opinions are grounded in the
methods and procedures of science.

Witnesses who are qualified by “knowledge, skill, experience,
training or education” may present opinion testimony to

the jury. 21  expert testimony must show (1) the testimony
is based upon sufficient facts or data, (2) the testimony is
the product of reliable principles and methods, and (3) the
witness has applied the principles and methods reliably to the

facts of the case. 22  The trial courts act as “gate-keepers,”
making a “preliminary assessment of whether the reasoning
or methodology underlying the testimony is scientifically
valid and of whether that reasoning or methodology properly

can be applied to the facts in issue.” 23

*3  Differences in expertise go to the weight to be assigned
to the expert's testimony by the trier of fact, rather than to

the testimony's admissibility. 24  Consequently, “[v]igorous
cross-examination, presentation of contrary evidence, and
careful instruction on the burden of proof are the traditional
and appropriate means of attacking shaky but admissible

evidence.” 25

Plaintiffs argue that the bases for Van Bree's conclusions
are inadequate under Daubert. The Court, on balance, is
unpersuaded. While Plaintiff argues with some force that the
Initial Report offers insubstantial support for some of Van
Bree's conclusions, these points largely address the weight
a factfinder might accord to Van Bree's credentials and
reasoning. Van Bree's background, the principles utilized,
and his methods are minimally adequate under Daubert. As
Defendants argue, Van Bree relied on his investigation of the
accident scene and on-site inspection of the ladder in question,
as well as his extensive experience and his past testing on

ladders of the same model as the subject ladder. 26  As noted,
Plaintiffs' criticisms go to the weight of Van Bree's reasoning
and conclusions, and these arguments may be advanced at

trial. 27

Plaintiff's motion to exclude the information, reasoning and
opinions in Van Bree's Initial Report is denied.

B. Supplemental Report
Plaintiffs, invoking Rule 37(c), move the Court to exclude as
untimely the information in Van Bree's Supplemental Report.
Plaintiffs urge that Van Bree be precluded from testifying
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about any new opinions or matters in the Supplemental
Report.

Rule 37(c)(1) provides for exclusion of evidence as a sanction
for untimely disclosure:

Failure to Disclose or Supplement. If a party fails to
provide information or identify a witness as required by
Rule 26(a) or (e), the party is not allowed to use that
information or witness to supply evidence on a motion, at
a hearing, or at a trial, unless the failure was substantially
justified or is harmless. In addition to or instead of
this sanction, the court, on motion and after giving an
opportunity to be heard:

(A) may order payment of the reasonable expenses,
including attorney's fees, caused by the failure;

(B) may inform the jury of the party's failure; and

(C) may impose other appropriate sanctions, including any

of the orders listed in Rule 37(b)(2)(A)(i)-(vi). 28

Rule 26(a), referenced in Rule 37(c), requires disclosures of
expert testimony at the time and in the sequence ordered by

the Court. 29

In this case, the DCO required simultaneous disclosure of
experts and expert reports on November 2, 2011. This expert
disclosure procedure was adopted by the Court because the
parties jointly suggested simultaneous disclosure. On March
2, 2012, a full four months after the November 2 deadline
and on the last day of discovery, without having requested
an extension of the expert deadline, Defendants produced to
Plaintiffs Van Bree's Supplemental Report.

*4  Defendants first defend their late production by pointing
to portions of the Initial Report that indicated Van Bree's

intention to supplement his report at a later date. 30

Although subsequent productions are permitted in certain

circumstances under the Federal Rules of Court Procedure, 31

Defendants' unilateral extension of the experts' opinion
disclosure deadline is not authorized. Defendants have no
legal basis to unilaterally reserve to themselves the right to
supplement outside the Court's deadlines and in contravention

of the DCO. 32

Defendants' four month delay is a flagrant violation of the

Court's schedule, and the Supplemental Report is untimely. 33

Under Rule 37(c), Defendants are not permitted to use the
information in the Supplemental Report unless the failure to
timely disclose the report's contents was either “substantially

justified” or “harmless.” 34  The Court therefore turns to these
inquiries.

1. Substantial Justification
The Court finds that Defendants' late disclosure of the
Supplemental Report was not substantially justified as to
the majority of the report, including without limitation
Van Bree's post-November 2 testing results. As to whether
the information specifically responsive to the Vinson
Calculations is timely rebuttal evidence, the record is
incomplete and the Court reserves ruling until at or near the
time of trial.

New Testing.—In the Supplemental Report, Van Bree
explains various test results using exemplar ladders, including
climbing trials (deliberate climb, aggressive climb, jumping
on ladder, etc.), static load tests, and modified ANSI

Cantilever-in tests, among others. 35  He also reports on

his Finite Element Analysis. 36  Defendants have made
no persuasive argument that this testing could not have
been conducted before the November 2 deadline. Rather,
Defendants state that Van Bree did not perform testing

earlier because of “a limited number of exemplars.” 37  This
case has been pending since 2010. Neither Van Bree nor
Defendants explain why the supply of exemplars was limited.
Given that the subject ladder was purchased at Wal–Mart
and thus, presumably, was mass-marketed, Defendants' bare,
conclusory assertion of a shortage is unpersuasive.

Defendants further state that Van Bree waited to conduct his
testing because he wanted to “ensure that [he] performed the
proper tests to account for Plaintiffs' experts' testimony and

any materials from their files.” 38  This argument provides
no justification for the delay. As stated previously, the
parties agreed to simultaneous disclosures of expert reports,
and Defendants are not permitted to unilaterally disregard
the deadline so as to gain the advantage of responding
to Plaintiffs' arguments. Moreover, as Plaintiffs point out,
Van Bree was aware before the November 2 deadline

of Plaintiffs' theory regarding the ladder's collapse. 39

Defendants' explanation for Van Bree's delayed testing
therefore is inadequate.
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*5  Defendants also argue that the Supplemental Report was
justified because they had an “ongoing duty” to supplement

their expert's report under Rule 26(e)(2). 40  However, while
Rule 26(e) permits supplementation of prior disclosures, the
supplements “are not intended to provide an extension of the
deadline by which a party must deliver the lion's share of its

expert information.” 41  Rule 26(a) requires the expert's initial
report to include “a complete statement of all opinions the

witness will express and the basis and reasons for them.” 42

Rule 26(e) does not permit circumvention of Rule 26(a)'s

disclosure requirement. 43

Because Defendants have made no persuasive showing that
the testing in the Supplemental Report could not have
been conducted in compliance with the DCO's November 2
deadline, the untimely disclosure is not substantially justified.

Rebuttal Evidence.—Defendants further argue that the
timing of the Supplemental Report was justified because its
contents were merely rebuttal to the reports and testimony of
Plaintiffs' experts. Rebuttal evidence is permitted under Rule
26(a)(2)(D) (ii) if offered within thirty days of the other party's

disclosure. 44

To the extent Defendants argue that the Supplemental Report
was merely rebuttal to the report submitted by Plaintiffs'
experts, Vinson and Glancey, the argument is unavailing.
Vinson and Glancey's report was served on defense counsel
on November 2, 2011. The Van Bree Supplemental Report
presented to Plaintiffs on March 2, 2012, is untimely as mere

rebuttal under Rule 26(a)(2) (D). 45

Notwithstanding, Vinson and Glancey were deposed on
February 24 and 25, 2012, less than one month before
the Supplemental Report. Therefore, if opinions in the
Supplemental Report are actually specific rebuttal to new
information disclosed in Vinson and Glancey's depositions,
the new opinions are timely under Rule 26(a).

The record indicates that the only evidence newly produced at
Vinson and Glancey's depositions is the Vinson Calculations,
i.e., the experts' handwritten calculations that were produced

at Vinson's deposition. 46  Van Bree's Supplemental Report
responds to the Vinson Calculations, stating that they are
“limited to investigating some structural aspects of the lowest
step, gusset and side rail,” and that the final page of the
Calculations contains a conclusion “that the bottom step
flanges should have the thickness increased to 0.137 inches,

which would cost less than ... $1.00.” 47  Van Bree then opines
as follows:

Drs. Vinson and Glancey's hand calculations ...
are incomplete, present values with no supporting
documentation, and contain mathematical errors....
Discussion and corresponding analysis demonstrating the
fatal flaws in Drs. Vinson and Glancey's methodology will
not be repeated here, since it is presented in the referenced
publication [presented at the ASME 2011 International
Mechanical Engineering Congress and Exposition]. In
short, ESI disagrees that the analysis presented by Drs.
Vinson and Glancey accurately represents the loading of
the ladder by Mr. Cutler during his use at the time of the
accident. Consequently, the analysis is, at best, a design

analysis rather than a failure analysis. 48

*6  Van Bree also adds a new opinion that the ladder's bottom
step “is capable of supporting reasonably foreseeable loading
conditions” and that “[t]he step flanges do not need to be made

thicker as stated by Drs. Vinson and Glancey.” 49

Plaintiffs assert that the Vinson Calculations were included
in Vinson and Glancey's report from November 2011, and
thus that the information pertaining to those calculations in
the Supplemental Report is untimely as rebuttal. However,
because Vinson and Glancey's report is not in the record,
the Court is unable to determine whether the calculations
produced at the February deposition had previously been

disclosed. 50  This limited issue therefore is reserved for a
hearing outside the presence of the jury at or shortly before

trial. 51  At the hearing, the Court will consider whether
Defendants may adduce Van Bree's reasoning and opinions
that specifically address the Vinson Calculations, i.e., Van
Bree's comments in first two complete paragraphs on page
8 of the Supplemental Report, and in the final bullet point
on page 9. The Court also will consider whether Van Bree's
reasoning and opinions in the identified portion of the
Supplemental Report could have been formulated before
Vinson's deposition, when the Vinson Calculations allegedly
were produced.

The Court concludes that Defendants' late disclosure of the
information in the Supplemental Report is not substantially
justified, except possibly for Van Bree's reasoning and
opinions addressing the Vinson Calculations.

2. Harm
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Turning to the second inquiry under Rule 37(c)(1), the
Court concludes that Defendants' untimely production of
the Supplemental Report was not “harmless.” Defendants
disclosed substantial new testing by Van Bree, his new
reasoning, and new conclusions on the last day of
the discovery period, thereby depriving Plaintiffs of the
opportunity to address these matters in the ordinary course.
The post-November 2 testing by Van Bree, and the opinions
and conclusions drawn from that testing, are not timely
rebuttal of Plaintiffs' experts' opinions and Plaintiffs would be
prejudiced by admission of this new information. Plaintiffs
complied with the parties' agreed disclosure obligations and
were entitled to receive from Defendants similar disclosures.
Instead, Defendants served a brief Initial Report with
conclusions that were barely supported. Now, having missed
the rebuttal opinions deadline in the Federal Rules, having
failed to timely seek a continuance or extension of the expert
deadline in the DCO, and having offered no meaningful
explanation for the delay, Defendants seek to supplement Van
Bree's initial opinions and reasoning with entirely new testing,
reasoning and conclusions. The Court will not condone this
conduct.

Defendants argue that a continuance will cure each of
Plaintiffs' complaints. The Court is unpersuaded and
exercises its discretion to deny a continuance under
the circumstances presented. As stated above, Defendants
provide no meaningful explanation for Van Bree's delayed
testing. Moreover, because Defendants frequently use Van
Bree as an expert, he should have known that he needed or
wanted to conduct testing on the subject ladder before March
2. A continuance on these facts would reward Defendants'
dilatory behavior, or possibly gamesmanship, and is not
warranted. “Otherwise, the failure to satisfy the rules would

never result in exclusion, but only a continuance.” 52

*7  Defendants further argue that Van Bree is their only
expert and thus his testimony is extremely important. This
contention also is unpersuasive. The Court allows Van Bree
to testify on the conclusions and his reasoning, to the extent
he explained them in his Initial Report (or in his deposition, if
any). Thus, Defendants are not without any expert testimony
for trial. The Court's ruling here is designed to avoid excusing

what appears to have been, at best, a lack of diligence.
Defendants' protestations regarding the importance of Van
Bree's testimony only underscore how critical it was for them
to have timely disclosed the information contained in the

Supplemental Report. 53

3. Conclusion
The Court concludes, pursuant to Rule 37(c)(1), that
Defendants have failed to show that the untimely
disclosure of the information in the Supplemental Report
is either “substantially justified” or “harmless,” with the
possible exception of information responsive to the Vinson
Calculations. To the extent Defendants argue that certain
information in the Supplemental Report is timely rebuttal to
the Vinson Calculations, they may pursue those arguments
at a brief hearing outside the jury's presence at the time of
trial. As to all other information in the Supplemental Report,
including Van Bree's testing on exemplar ladders, Defendants
may not introduce the evidence or Van Bree's opinions at trial.

IV. CONCLUSION
For the reasons explained above, it is hereby

ORDERED that Plaintiffs' Motion to Exclude and/or Limit
Testimony of Defense Expert Michael Van Bree [Doc.
# 25] is GRANTED in part and DENIED in part.
Plaintiffs' request to exclude the information in Van Bree's
Initial Report is DENIED. Plaintiff's request to exclude
the information in Van Bree's Supplemental Report is
GRANTED except insofar as Defendants show at trial
that the information in the Supplemental Report specifically
rebuts the Vinson Calculations, and that the information in
the Vinson Calculations was not available to Van Bree or
Defendants' counsel prior to Vinson's deposition. The Court
will hold a brief hearing at trial, outside the jury's presence,
regarding this narrow issue.

All Citations

Not Reported in F.Supp.2d, 2012 WL 2994271

Footnotes

Appendix of Authorities: 37 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 40 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR37&originatingDoc=I46454432d55011e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR37&originatingDoc=I46454432d55011e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR37&originatingDoc=I46454432d55011e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR37&originatingDoc=I46454432d55011e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20


Cutler v. Louisville Ladder, Inc., Not Reported in F.Supp.2d (2012)
2012 WL 2994271

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 6

1 Reply [Doc. # 31]; Defendants' Supplemental Brief [Doc. # 33–1]; Plaintiffs' Reply to Defendants'
Supplemental Brief [Doc. # 36]; Defendants' Surreply to Plaintiff's Reply to Defendants' Supplemental Brief
[Doc. # 37].

2 See DCO [Doc. # 11]. The DCO's deadlines for the Joint Pretrial Order and Docket Call subsequently were
extended. See Docs. # 19, # 40.

3 See Plaintiffs' Designations of Testifying Experts [Doc. # 14].

4 This report is attached to Plaintiff's Motion. See Report of Michael Van Bree, dated Nov. 2, 2011 (Exhibit 1
to Motion) (“Initial Report”).

5 Initial Report, at 6. The standards referred to included those of the American National Standards Institute
(“ANSI”), which Van Bree describes as a “non-profit organization that promulgates safety standards for
thousands of products, including ladders.” Id. at 3.

6 Id. at 6.

7 Id. at 7.

8 Id.

9 Id.

10 Id. at 8.

11 Supplemental Report of Michael Van Bree, dated March 2, 2012 (Exhibit 2 to Motion) (“Supplemental
Report”).

12 Id. at 2.

13 Id. at 4–6.

14 Id. at 8.

15 Id.

16 Id. at 7–8.

17 Id. at 9.

18 See FED.R.EVID. 801(c) (“ ‘Hearsay’ means a statement that: (1) the declarant does not make while testifying
at the current trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted in
the statement.”).

19 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993).

20 Motion, at 5.

21 FED.R.EVID. 702. See, e.g., Johnson v. Arkema, Inc., –––F.3d ––––, 2012 WL 2330226, at *3–*4 (5th Cir.
June 20, 2012); Huss v. Gayden, 571 F.3d 442, 452 (5th Cir.2009).

22 Huss, 571 F.3d at 452 (citing Smith v. Goodyear Tire & Rubber Co., 495 F.3d 224, 227 (5th Cir.2007); FED.R.
EVID. 702).
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23 Id. (internal citations and quotation marks omitted).

24 Id. (citing, inter alia, Holbrook v. Lykes Bros. S.S. Co. ., Inc., 80 F.3d 777, 782 (3d Cir.1996) (“most arguments
about an expert's qualifications relate more to the weight to be given the expert's testimony than to its
admissibility”)).

25 Daubert, 509 U.S. at 596.

26 See Response, at 11–15.

27 See Huss, 571 F.3d at 452.

28 FED. R. CIV. P. 37(c)(1) (emphasis added). The sanctions listed in Rule 37(b)(2)(A), incorporated by Rule
37(c)(1)(C), are as follows:

(i) directing that the matters embraced in the order or other designated facts be taken as established for
purposes of the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or opposing designated claims or defenses, or from
introducing designated matters in evidence;

(iii) striking pleadings in whole or in part; staying further proceedings until the order is obeyed;

(i) dismissing the action or proceeding in whole or in part; [or,]

(v) rendering a default judgment against the disobedient party.

FED. R. CIV. P. 37(b)(2)(A).

29 FED. R. CIV. P. 26(a)(2)(D) (“A party must make [disclosures of expert testimony] at the times and in the
sequence that the court orders.”).

30 See Initial Report, at 8 (“ESI fully anticipates responding to any defect theories presented by plaintiff[s] or
their representatives and reserves the right to supplement its findings in this matter, based upon further work
performed by ESI, including but not limited to review of further discovery, depositions, product testing or
analysis.”).

31 As discussed infra, specific provisions of Rule 26 pertain to rebuttal evidence and supplementation of expert
reports. See FED. R. CIV. P. 26(a)(2)(D)(ii), 26(e).

32 Defendants further argue that the Supplemental Report was not late because the parties had agreed to
extend the discovery deadline so as to complete expert depositions. See Letter Agreement, dated Feb. 29,
2012 (Exhibit 8 to Response) (counsel agree to extend discovery deadline to March 31, 2012, “to permit
time to complete expert depositions”). This argument lacks merit. The parties' agreement pertains to expert
depositions.

33 FED. R. CIV. P. 26(a)(2)(D).

34 FED. R. CIV. P. 37(c). When reviewing a district court's exercise of discretion to exclude an improperly
designated expert, the Fifth Circuit considers four factors: (1) the explanation for the failure to identify the
witness; (2) the importance of the testimony; (3) potential prejudice in allowing the testimony; and (4) the
availability of a continuance to cure such prejudice. Brumfield v. Hollins, 551 F.3d 322, 330 (5th Cir.2008);
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Hamburger v. State Farm Mut. Auto. Ins. Co., 361 F.3d 875, 883 (5th Cir.2004). See City of El Paso, Tex. v.
El Paso Entertainment, Inc., 464 F. App'x 366, 380 (5th Cir.2012).

35 Supplemental Report, at 4–6.

36 Id. at 6.

37 Declaration of Michael Van Bree (Exhibit 10 to Response), at 2.

38 Id.

39 See Initial Report, at 6 (discussing conclusion of Dr. Lee Lowery that the subject ladder collapsed during
use). Van Bree is a former employee of Louisville Ladder and has testified for Louisville Ladder 15 times from
2007–2011. Motion, at 3; Exhibit 3 to Motion. Furthermore, Louisville Ladder had previously conducted on its
ladders at least some of the tests discussed in the Supplemental Report. See Initial Report, at 7 (referencing
ESI's past testing and climbing trials on the subject ladder).

40 FED. R. CIV. P. 26(e)(2) (“For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party's
duty to supplement extends both to information included in the report and to information given during the
expert's deposition. Any additions or changes to this information must be disclosed by the time the party's
pretrial disclosures under Rule 26(a)(3) are due”).

41 Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., Inc., 73 F.3d 546, 571 (5th Cir.1996).

42 FED. R. CIV. P. 26(a)(2)(B)(i) (emphasis added); see Sierra Club, 73 F.3d at 571.

43 See, e.g., Friebel v. Paradise Shores of Bay County, LLC, 2011 WL 2420230, at *2 (N.D.Fla. June 13,
2011) (“to construe supplementation to apply whenever a party wants to bolster or submit additional expert
opinions would [wreak] havoc in docket control and amount to unlimited expert opinion preparation”);
Gallagher v. S. Source Packaging, LLC, 568 F.Supp.2d 624, 631 (E.D.N.C.2008) (“Courts distinguish ‘true
supplementation’ (e.g., correcting inadvertent errors or omissions) from gamesmanship, and have therefore
repeatedly rejected attempts to avert summary judgment by ‘supplementing’ an expert report with ‘new and
improved’ expert report.”).

44 See FED. R. CIV. P. 26(a)(2)(D) (“Absent a stipulation or a court order, the disclosures [of expert testimony]
must be made: (i) at least 90 days before the date set for trial or for the case to be ready for trial; or (ii) if the
evidence is intended solely to contradict or rebut evidence on the same subject matter identified by another
party under Rule 26(a)(2)(B) or (C), within 30 days after the other party's disclosure.”).

45 For the same reason, the Supplemental Report is untimely as a rebuttal to Plaintiffs Joshua and Kristina
Cutler's depositions that took place on December 14, 2011.

46 Supplemental Report, at 2 (listing “Vinson Calculations (5 pages)”). The Supplemental Report's list of
materials reviewed by Van Bree does not include the transcripts of Vinson and Glancey's depositions.

47 Id. at 8.

48 Id.

49 Id. at 9.
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Cutler v. Louisville Ladder, Inc., Not Reported in F.Supp.2d (2012)
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50 The Court notes, however, that Plaintiff's expert designation, filed on November 2, 2011, disclosed Vinson's
opinion that design changes to the ladder's lowest step would make the ladder structurally sound under
foreseeable loads. See Plaintiffs' Designations of Testifying Experts [Doc. # 14], at 2.

51 See FED.R.EVID. 104.

52 Hamburger, 361 F.3d at 884.

53 See id. at 883 (“Although the importance of [the expert's] proposed testimony weighs against exclusion of that
testimony, the importance of proposed testimony cannot singularly override the enforcement of local rules
and scheduling orders. Additionally, the importance of the testimony underscores how critical it was for [the
plaintiff] to have timely designated [his expert].”) (internal quotation marks and citations omitted).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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D.G. ex rel. G. v. Henry, Not Reported in F.Supp.2d (2011)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 1

2011 WL 2881461
Only the Westlaw citation is currently available.

United States District Court,
N.D. Oklahoma.

D.G., by Next Friend G., Gail Stricklin, et al., Plaintiffs,

v.

C. Brad HENRY, in his official capacity as Governor

of the State of Oklahoma, et al., Defendants.

No. 08–CV–74–GKF–FHM.
|

July 15, 2011.

Attorneys and Law Firms

Angela Rosalee Vicari, John S. Cahalan, Phillip A. Geraci,
Kaye Scholer LLP, New York, NY, Frederic Dorwart, Paul
Demuro, Frederic Dorwart Lawyers, R. Thomas Seymour,
Seymour Law Firm, Scott Alan Graham, Graham Allen &
Brown PC, Tulsa, OK, Ira P. Lustbader, Marcia Robinson
Lowry, Miriam F. Ingber, Patrick S. Almonrode, William
Kapell, Yasmin Grewal–KOK, Susan Lambiase, Children's
Rights, New York, NY, for Plaintiffs.

Scott David Boughton, Office of the Attorney General,
Catherine Ann O'Leary, Department Of Human Services
David Phillip Page, Donald Mitchell Bingham, Donna Marie
De Simone, Holly M. Hillerman, John Patrick Mensching, Jr.,
Kristopher Edward Koepsel, Richard T. Garren, Stephanie L.
Theban, Thomas Martin Askew, Riggs Abney Neal Turpen
Orbison & Lewis, Tulsa, OK, Dorothy Sharon Gentry,
Robert Allen Nance, Melvin Curtis Hall, Riggs Abney Neal
Turpen Orbison & Lewis Joseph W. Strealy, Richard Weldon
Freeman, Jr., Richard Alan Resetaritz, Department of Human
Services, Oklahoma City, OK, for Defendants.

OPINION AND ORDER

FRANK H. McCARTHY, United States Magistrate Judge.

*1  Plaintiff Children's Motion for Leave to File Two
Rebuttal Expert Reports, [Dkt. 539], is before the undersigned
United States Magistrate Judge for decision. The motion has
been briefed on an expedited schedule and is ripe for decision.

Pursuant to the Second Amended Scheduling Order Plaintiffs
served their expert witness reports on March 15, 2011 and

Defendants served their expert witness reports on June 9
and June 15, 2011. Plaintiffs now seek leave to name two
additional expert witnesses and file reports, “solely to rebut
certain assertions contained in the reports of Defendants'
proposed experts regarding the work performed by Dr. Jerry
Milner and Mr. John Goad, two of Plaintiffs' experts.” [Dkt.
539, p. 1]. Plaintiffs contend that Defendants' experts criticize
the reports by Dr. Milner and Mr. Goad and raise what
Plaintiffs call “highly technical statistical issues.” Id. at 4.
Plaintiffs assert that Dr. Milner and Mr. Goad are not experts
in statistics beyond what are usually and customarily used
in their fields. Plaintiffs therefore seek to name additional
expert witnesses to rebut the statistical arguments asserted
by Defendants' statisticians and also to rebut the criticisms
about the methodology employed by Dr. Milner and Mr.
Goad. According to Plaintiffs, Fed.R.Civ.P. 26(a)(2)(D)(ii)
expressly contemplates the use of such rebuttal reports and
courts in the Tenth Circuit have permitted such reports when
the rebuttal experts have special expertise in the matters under
attack.

Defendants argue that no additional expert witnesses should
be permitted. Defendants assert that the experts will not be
offering rebuttal evidence but evidence to defend and bolster
the work performed by Dr. Milner and Mr. Goad. Defendants
assert that these witnesses should be able to defend their
own work. They further assert that interjecting new expert
witnesses at this late date would be prejudicial to them.

Fed.R.Civ.P. 26(a)(2)(D) provides in relevant part:

Absent a stipulation or court order, [expert] disclosures
must be made:

* * *

(ii) if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified [in another
party's expert report], within 30 days after the other party's
disclosure.

While the testimony of the expert witnesses Plaintiffs seek
to add will challenge the testimony of Defendants' experts,
the proposed testimony does not constitute rebuttal evidence
as that term is used in Rule 26(a)(2)(D)(ii). Plaintiffs have
not asserted that Defendants' expert reports identified new
subject matter. Instead, Defendants' expert reports respond
to and rebut the subjects identified by Plaintiffs' experts.
Plaintiffs say as much in their own papers: “[t]he eight expert
reports served by Defendants addressing Dr. Milner and Mr.
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Goad assert various statistical methodological challenges to
the Milner and Goad reports and, in that sense, are largely
rebuttal in nature.” [Dkt. 539, pp. 1–2]. The additional expert
evidence Plaintiffs seek to add is more properly viewed as
strengthening or bolstering the testimony of Plaintiffs' own
experts, Dr. Milner and Mr. Goad. Such evidence is not
“intended solely to contradict or rebut evidence on the same
subject matter identified by another party.” The undersigned
finds that Plaintiffs' proposed additional expert testimony is
not rebuttal evidence as that term is used in Rule 26(a)(2)
(D)(ii) and that rule does not provide authority for Plaintiffs
request.

*2  The refusal or allowance of rebuttal testimony is a matter
of the court's discretion. Koch v. Koch Industries, Inc., 203

F.3d 1202, 1224 (10th Cir.2000). 1  The undersigned finds that
the factors in this case counsel against granting permission to
name additional expert witnesses.

In this case Plaintiffs' experts Dr. Milner and Mr. Goad
submitted expert reports. In response Defendants produced
expert witness reports which Plaintiffs describe as rebutting
their experts. Plaintiffs assert the need to file reports by
additional experts to rebut Defendants' experts. In reality,
what Plaintiffs seek is to file what would essentially be a
sur-rebuttal expert witness report. Such a report would serve
to bolster or strengthen the testimony of Plaintiffs' original
experts. Plaintiffs have not demonstrated that such evidence is
necessary to the presentation of their case. In fact, they claim
that Dr. Milner and Mr. Goad are qualified to and capable
of defending their own reports. In view of the foregoing, the
undersigned finds that Plaintiffs have not demonstrated the
need for the addition of more experts so as to disrupt the
schedule under which the court and the parties have been
operating.

Further, the addition of the witnesses would prejudice
Defendants because it is not reasonable to expect Defendants
to receive additional expert witness reports on July 15,
evaluate the reports, depose the witnesses, and file Daubert
motions by August 1. The addition of more expert witnesses

also opens up the possibility of the need for Defendants to file
further expert witness reports.

In Tyson the Court was faced with an analogous situation.
The Court considered whether a party should be permitted
to supplement an expert report and ruled that the right to
supplement under Rule 26(e) is “not without limits.” Id. at
1. The Court noted several cases where courts have ruled
that supplemental reports that state additional grounds or
rationales or seek to strengthen or deepen opinions expressed
in the original expert report exceed the bounds of permissible
supplementation and are subject to being excluded. Id.
(quoting Cohlmia v. Ardent Health Servs., 2008 WL 3992148
(N.D.Okla), further citations omitted). Were it otherwise, a
situation could develop where there would be no finality to
expert reports as each side could continue to supplement to
buttress its case and modify previous opinions. Such a system
would eviscerate the expert report requirements of Rule 26,
would wreak havoc in docket control, and would amount to
unlimited expert opinion presentation. Id. at *2. The same
concerns are reasonably applied to rebuttal expert witnesses

in this case. 2

In sum, Plaintiffs will not be granted the opportunity to
name two additional expert witnesses because: Plaintiffs'
general description of the proposed testimony indicates that
the additional evidence is not necessary to the presentation
of Plaintiffs' case; adding evidence would merely serve
to strengthen Plaintiffs' expert witnesses testimony; adding
more expert witnesses at this stage would be disruptive to the
schedule; and the addition of expert witnesses at this stage
would be prejudicial to Defendants.

*3  Plaintiff Children's Motion for Leave to File Two
Rebuttal Expert Reports, [Dkt. 539], is DENIED.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2011 WL 2881461

Footnotes

1 The undersigned is not persuaded by the cases cited by Plaintiffs which have permitted the addition of rebuttal
expert witnesses. Those cases were decided on the basis of the particular circumstances presented which
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differ from the ones presented here and demonstrate the application of the court's discretion under the facts
presented. They are not particularly instructive because each set of facts must be analyzed on its own merits.

2 In Oklahoma v. Tyson Foods, Inc., 2009 WL 252337 (N.D.Okla.), the Court also denied leave to submit
rebuttal expert reports.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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279 F.R.D. 412
United States District Court, S.D. Texas, Laredo Division.

Gerardo DIAZ, et al., Plaintiffs,

v.

CON–WAY TRUCKLOAD, INC., et al., Defendants.

Civil Action No. L–11–009
|

Jan. 6, 2012.

Synopsis
Background: Southbound motorist brought action against
northbound motorist and vehicle's owner for injuries arising
from collision between vehicles alleging negligence and
negligence per se. Defendants moved to compel plaintiff to
submit to medical examination by ophthalmologist, to compel
plaintiff to submit to neuropsychological examination, and for
leave to designate expert.

Holdings: The District Court, J. Scott Hacker, United States
Magistrate Judge, held that:

deadline for disclosure of expert witness reports and rule
permitting court to order any party to submit to medical
examination should be read in conjunction with one another;

defendant's requests for medical examinations of plaintiff
were untimely;

defendant could not supplement his expert disclosures after
the deadline by seeking medical examination of plaintiff;

good cause existed to extend the expert designation and
discovery deadlines;

defendant established the good cause required to order
plaintiff to submit to an independent eye examination; and

defendant established the good cause required to order
plaintiff to submit to an independent neuropsychological
examination.

Motions granted.

Attorneys and Law Firms

*414  Fidel Rodriguez, Jr., Attorney at Law, San Antonio,
TX, for Plaintiffs.

Larry Dale Warren, Naman Howell Smith & Lee, PLLC, San
Antonio, TX, for Defendants.

MEMORANDUM & ORDER

J. SCOTT HACKER, United States Magistrate Judge.

Pending before the Court were the following four motions:
(1) “Defendant, Con–Way Truckload, Inc.'s, Opposed Motion
to Compel Gerardo Diaz to a Medical Examination to be
Performed by Dr. Richard Evans” (Dkt. No. 18) filed on
August 22, 2011; (2) “Defendant's Con–Way Truckload,
Inc.'s Opposed Motion to Compel Gerardo Diaz to a
Neuropsyc[h]ological Medical Examination to be Performed
by Dr. Francisco Perez” (Dkt. No. 19) filed on August 24,
2011; (3) Defendant's “Motion for Leave to File Reply in
Excess of Page Limits” (Dkt. No. 22) filed on September 12,
2011; and (4) “Plaintiff Gerardo Diaz' Opposed Motion for
Leave to Designate Dr. R. Braden Neiman as an Expert” (Dkt.
No. 25) filed on October 17, 2011.

In its motions, Defendant Con–Way Truckload, Inc.
(“Defendant Con–Way”) sought an order from this Court
compelling Plaintiff Gerardo Diaz (“Mr. Diaz”) to submit to
medical examinations to be conducted by an ophthalmologist
and a neuropsychologist. (See Dkt. Nos. 18 and 19). Mr. Diaz
filed his responses to the motions to compel on September
7, 2011. (Dkt. Nos. 20 and 21). Defendant Con–Way filed
its reply in support of *415  the motions to compel on
September 12, 2011. (Dkt. No. 23). In his motion, Mr. Diaz
sought leave to designate Dr. R. Braden Neiman as a non-
retained expert after his expert designation deadline. (See Dkt.
No. 25). Defendant Con–Way filed a response to Mr. Diaz's
motion on October 21, 2011. (Dkt. No. 28). The Court held
hearings on the motions on October 7, 2011, and on October
26, 2011. On October 28, 2011, the Court issued an Order
granting Defendant Con–Way's motions to compel (Dkt. Nos.
18 and 19), granting Plaintiff Gerardo Diaz's motion for leave
to designate an expert (Dkt. No. 25), and denying Defendant
Con–Way's motion for leave to file reply (Dkt. No. 22) as
moot. (See Dkt. No. 29). The Court further advised the parties
that a memorandum opinion would follow. (Id.).
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I. BACKGROUND
Mr. Diaz's complaint alleges claims of negligence and
negligence per se against Defendant Con–Way for injuries
arising out of a motor vehicle collision between Mr. Diaz
and Defendant Yaw Owusu (“Defendant Owusu”), one of
Defendant Con–Way's drivers. (See Dkt. No. 16, pp. 3–
4). Specifically, Mr. Diaz pleads damages for pain and
suffering, mental anguish and emotional distress, hospital and
medical expenses, disfigurement, physical impairment, loss
of earnings, and loss of future earning capacity. (Id. at p. 5).

The vehicular collision giving rise to Mr. Diaz's causes of
action occurred on February 3, 2010. (Id. at p. 2). According
to Mr. Diaz, he was traveling southbound on Interstate
Highway 35, approximately 30 miles north of Laredo,
Texas, while Defendant Owusu was traveling in the opposite
direction. (Id.). Mr. Diaz further alleges that “[s]uddenly and
without warning, [Defendant Owusu] veered across the center
median and into the path of [Mr. Diaz's] tractor-trailer causing

a severe collision and serious and critical injuries to [Mr.
Diaz].” (Id.). As a result of Mr. Diaz's alleged injuries, Mr.
Diaz claims it was necessary for him “to undergo emergency
medical treatment and be hospitalized.” (Id. at p. 4). Mr. Diaz
further claims that he “has suffered, now suffers, and with
reasonable probability will suffer for the remainder of his
life, significant physical and mental pain, significant physical
and mental impairment, which has and continues to adversely
affect his enjoyment of life, his ability to care for himself or
his family, and his ability to work and earn a living.” (Id.).

Mr. Diaz filed this lawsuit against Defendant Con–Way
and Defendant Owusu on December 27, 2010, in the 111th
Judicial District of Webb County, Texas. (See Dkt. No. 1, Ex.
1, p. 3). On February 1, 2011, Defendants removed the case
to federal court. (See Dkt. No. 1). On April 8, 2011, the Court
issued a scheduling order with the following deadlines in this
case:

PRETRIAL EVENTS
 

DEADLINES
 

Rule 26(a)(1) initial disclosures
 

April 7, 2011
 

Deadline for joinder of all parties
 

April 14, 2011
 

Deadline for plaintiff to designate expert
witnesses &
reports
 

July 7, 2011
 

Deadline for defendant to designate expert
witnesses & reports
 

August 8, 2011
 

Discovery deadline
 

October 11, 2011
 

Deadline to complete ADR
 

October 25, 2011
 

Deadline to amend pleadings (with parties
consent or leave of Court)
 

November 14,
2011
 

Deadline to file contested motions
 

November 28,
2011
 

Deadline to file joint pretrial order, motions in
limine & proposed jury instructions (or proposed
findings of fact & conclusions of law)
 

January 17, 2012
 

Pretrial conference & trial scheduling in
Courtroom 3B with United States District Judge
Micaela Alvarez.
 

January 31, 2012
at 10:00 a.m.
 

*416  (See Dkt. No. 12). On July 13, 2011, Mr. Diaz filed his
First Amended Complaint and joined his wife and children
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as additional plaintiffs to the lawsuit. (See Dkt. No. 16).
Defendants have stipulated to liability for the accident. (Id. at
p. 3 n. 1; October 7, 2011 Motions Hearing). Consequently,
at the trial of this matter, the sole issue will be what injuries
or damages were caused by the accident and what monetary
amount will fairly compensate all plaintiffs for Mr. Diaz's
injuries.

II. DISCUSSION

A. Defendant Con–Way's Motions to Compel Mr.
Diaz's Physical Examinations Pursuant to Federal
Rule of Civil Procedure 35 Are Untimely

In response to Defendant Con–Way's motions, Mr. Diaz
argued that Defendant Con–Way demonstrated a lack of
diligence by seeking a Rule 35 examination after the deadline
to designate experts and produce reports established under
Federal Rule of Civil Procedure 26. (See Dkt. Nos. 20 and
21). According to Defendant Con–Way, however, “there is no
deadline, either in the Rule or the case law for the filing of
a motion under Rule 35(a).” (See Dkt. No. 23, ¶ 9). Relying
on Waggoner v. Ohio Cent. R.R., Inc., Defendant Con–Way
further argued that the fact that the request for the Rule 35
examination was made after the expert report deadline is not
determinative and that a request for such an examination can
occur at anytime before the discovery deadline in the case.
242 F.R.D. 413 (S.D.Ohio 2007); (see Dkt. No. 23, ¶¶ 9
and 10). Thus, the Court must first determine if there is any
relationship between the timing of a request for a Rule 35
examination and the Rule 26 deadline to designate experts and
produce expert reports. In other words, if a relationship exists
between Rule 35 and Rule 26 that requires the opposing party
to seek a Rule 35 examination before the Rule 26 deadline to
designate experts and produce related reports, then Defendant
Con–Way's motions to compel are untimely.

As an initial matter, the Court notes that the applicable Federal
Rules do not answer this question directly. On the one hand,
Rule 26(a)(2), pursuant to which the Court established expert
witness disclosure deadlines, provides that a witness “who is
retained or specially employed to provide expert testimony
in the case” is required to provide a report “at the times and
in the sequence directed by the Court.” On the other hand,
as Defendant Con–Way noted, Rule 35 fails to provide a
deadline by which a Rule 35 examination must be conducted
or when a report from such an examination must be provided.
Rather, Rule 35(b)(1) merely states that the examiner shall
provide a report to the opposing party “on request” made “by
the party against whom the examination order was issued or
by the person examined.”

1. There Is Disagreement Among District
Courts on Whether Rules 26 and 35 Should

Be Applied Independently of Each Other
or Read in Conjunction with One Another

Notably, neither party directly addressed that there is varying
treatment among the district courts on the relationship
between the Rule 26 expert disclosure deadline and the timing
for a Rule 35 examination and report. The few courts that have
addressed the interplay between Rules 26 and 35 address the
issue in an inconsistent manner. Some district courts assert
that Rule 26 and Rule 35 operate completely independent
of each other. For example, the Waggoner court held that
the deadline for disclosure of expert witness reports did not
apply to defendant's issuance of a Rule 35 report. Waggoner,
242 F.R.D. at 414. However, the Waggoner court did not
specifically address the proper timing for filing a motion
to compel a Rule 35 examination or for conducting the
examination itself. Id. Adopting the Waggoner approach, the
Bush court later concluded that the deadline set forth in the
scheduling order for expert reports under Rule 26(a)(2) does
not apply to a Rule 35 examination or the issuance of a Rule
35 report. Bush v. Pioneer Human Serv., 2010 WL 324432, at
*5 (W.D.Wash. Jan. 21, 2010).

In contrast, other district courts have considered the Rule 26
deadline when determining the proper timing of a Rule 35
examination *417  and its related report. For instance, district
courts in Florida have unequivocally stated that although
Rule 35 does not prescribe a time limit for the filing of a
motion for physical or mental examinations, Rule 35 must
be read in conjunction with Rule 26(a)(2) and the court
order governing pretrial procedures. See, e.g., Roberson v.
Church, 2009 WL 4348692, at *1 (M.D.Fla. Nov. 24, 2009);
Lamour v. Applied Credit Sys., Inc., 2003 WL 25537162,
at *2 (S.D.Fla. Aug. 5, 2003). In addressing the proper
timing of a Rule 35 examination, the Minnard court rejected
“defendant's assertion that an expert may routinely testify to
matter discovered in a Rule 35 examination, regardless of the
expert provisions in a scheduling order, so long as the exam
is taken prior to the discovery cutoff.” Minnard v. Rotech
Healthcare Inc., 2008 WL 150502, at *3 (E.D.Cal. Jan. 15,
2008). With respect to the proper time limit for producing
a Rule 35 report, the Shumaker court held that if a Rule 35
examining physician is intended to be called as a witness
at trial, the Rule 35 report must be produced at the time

Appendix of Authorities: 47 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 50 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&fi=co_pp_sp_344_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_414%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&fi=co_pp_sp_344_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_414%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&fi=co_pp_sp_344_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_414%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&pubNum=344&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&fi=co_pp_sp_344_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_344_414%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012402817&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021239976&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021239976&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021239976&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021239976&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020588455&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020588455&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020588455&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020588455&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012288398&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012288398&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012288398&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012288398&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014754340&pubNum=0000999&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561103&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561103&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR35&originatingDoc=Ia0794c5b420111e18da7c4363d0963b0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20


Diaz v. Con-Way Truckload, Inc., 279 F.R.D. 412 (2012)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 4

established for other Rule 26(a)(2) disclosures. Shumaker v.
West, 196 F.R.D. 454, 456 (S.D.W.Va.2000).

Alternatively, district courts within the Fifth Circuit have
not addressed the issue directly, but a few have implied that
Rule 35 examinations are subject to the Rule 26 deadline
for expert designation and reports. In Kador, the court stated
that defendants' request for a Rule 35 examination was
timely because the request was made before the court-ordered
deadline to designate experts. See Kador v. City of New Roads,
2010 WL 2133889, at *4 n. 1, n. 5 (M.D.La. May 27, 2010).
The Kador court concluded that the deadline to designate
experts would have to be extended as a result of the court's
order requiring defendants to resubmit their request for a Rule
35 examination. Id. In Evans, the court considered defendant's
designation of a Rule 35 examiner as timely to the extent
that the court's order granting defendant's motion to compel
a Rule 35 examination of plaintiff had delayed defendant in
providing plaintiff with its completed expert witness list by
the court-ordered expert designation deadline. Evans v. Noble
Drilling Co., 2007 WL 2818001, at *3 (S.D.Tex. Sept. 25,
2007).

2. The Reasoning Behind Waggoner's (and its
Supporters') Conclusion that Rules 26 and 35

Should Be Applied Independently of Each Other

The first opinion to recognize a potential disparity among
courts on the proper relationship between Rules 26 and 35,
and the most cited opinion in this area, involved a defendant
who sought to extend the expert report deadline in order to

have a Rule 35 examination conducted on the plaintiff. 1

Waggoner, 242 F.R.D. at 413. Although the defendant had
previously disclosed the examining physician as an expert,
the request for the examination and the report were not
completed prior to the expiration of the expert disclosure
and report deadline. Id. at 414. According to the Waggoner
court, the issue before it was whether the defendant was
“required to have any Rule 35 examination conducted, and
any report of such examination issued, prior to the expert
witness disclosure deadline.” Id. at 413. However, because
the parties had already agreed to go forward with the Rule
35 examination, the specific issue before the court was
whether the defendant needed an extension of the Rule 26
expert disclosure deadline to disclose the Rule 35 report.
Id. at 414. In making its determination, the court pointed
to the differences in the content requirements of the Rule
26 expert report and the Rule 35 report, the differing

requirements to disclose the reports, and the difference in how
the respective reports are used. Id. Specifically, the Waggoner
court reasoned:

*418  At the time a party requests
a Rule 35 examination, it is not
necessarily the case that the examining
physician will be called to testify
at trial. Often, the results of the
examination simply confirm what
the injured party's doctors have
reported, and the Rule 35 examiner
therefore serves only as a consultant
to the defending party and not as
a trial witness. Although parties
could conceivably schedule Rule 35
examinations far enough in advance of
the Rule 26(a)(2) deadline so that, if
the examiner were then to be used as
a witness at trial, the Rule 35 report
could be prepared by the deadline,
that ignores the fact that a Rule 35
report is to be prepared and issued
only if requested by the party who
is examined. To interpret Rule 26(a)
(2) to require a mandatory issuance of
the report would contradict the plain
language of Rule 35.

Id. Consequently, the Waggoner court expressly held that
“Rule 35 examinations, and the issuance of reports following
those examinations, proceed independently of Rule 26(a)(2),”
and the deadline for disclosure of expert witness reports did
not apply to defendant's issuance of the Rule 35 report. Id.
at 414 (citing Furlong v. Circle Line Statue of Liberty Ferry,
Inc., 902 F.Supp. 65 (S.D.N.Y.1995)).

3. The Reasoning Behind this Court's Conclusion
that Rules 26 and 35 Should Be Read in
Conjunction with One Another and Why

Defendant Con–Way's Motions Are Untimely

For the reasons set forth below, the Court concludes that
Rules 26 and 35 should be read in conjunction with one
another when determining the proper timing for a Rule 35
examination and the subsequent disclosure of the related
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report. First, the Rule 35 examination is a discovery tool
not unlike depositions under Rules 30 and 31, Rule 33
interrogatories, or Rule 34 requests for production. See
Briesacher v. AMG Res., Inc., 2005 WL 2105908, at *1
(N.D.Ind. Aug. 31, 2005) (citing Schlagenhauf v. Holder, 379
U.S. 104, 117, 85 S.Ct. 234, 13 L.Ed.2d 152 (1964)). Similar
to Rule 35, Rules 30, 31, 33, and 34 do not provide a specific
deadline by which to submit these discovery requests because
it is understood that all discovery tools are generally subject to
the overall discovery deadline. However, when a party relies
on the discovery tools described in Rules 30, 31, 33, and
34 to obtain “the facts or data [that will be] considered by
the [expert] witness in forming [the expert's opinion],” see
FED.R.CIV.P. 26(a)(2)(B), the party is usually cognizant of
the need to complete this discovery sufficiently in advance of
the Rule 26 expert report deadline. A Rule 35 examination
should be no different than any other discovery tool that
a party would use to obtain evidence to be considered by
its testifying experts in forming their opinions and creating
the related reports. Likewise, if a Rule 35 examination truly
does not implicate the report or testimony of a testifying
expert, then it can be scheduled after the Rule 26 expert report
deadline—just like depositions under Rules 30 and 31, Rule
33 interrogatories, or Rule 34 requests for production.

Second, the Waggoner court and its supporters fail to
take into account the domino-effect that a belated Rule
35 examination and report could have on the subsequent
deadlines established by a court's scheduling order. For
example, in the instant case, Defendant Con–Way's timing
of its requests resulted in an additional discovery dispute, an
additional expert designation, additional expert depositions,
and likely, additional disclosures in the parties' expert reports.
As a result, this Court had to modify its scheduling order
by extending all remaining deadlines, including the pretrial
conference and trial scheduling date by eight weeks.

Third, the Court is not persuaded by the Waggoner court's
contention that reading Rule 26 and Rule 35 in conjunction
with one another requires “a mandatory issuance of the [Rule
35] report,” which would contradict the plain language of
Rule 35. Rather, it only potentially affects the timing of the
issuance of that report. That is, the disclosure of the Rule 35
report may have to occur by the Rule 26(a)(2) deadline if, in
fact, the Rule 35 report is requested by opposing counsel and
the substance of the Rule 35 examination is material to the
facts, considerations, and opinions of the testifying expert.

*419  Finally, contrary to the Waggoner court's assertion
that “the results of the examination [often] simply confirm
what the injured party's doctors have reported,” it seems
more likely that a party will attempt to use the results of the
examination as an opportunity to obtain additional discovery
to bolster their testifying expert's opinion. Specifically, one
of the purposes in granting a Rule 35 request is to “preserve
the equal footing of the parties to evaluate the plaintiff's
[physical or mental condition]....” Shadix–Marasco, 2011
WL 2011483, at *3 (quoting Duncan, 155 F.R.D. at 25);
see also Ragge v. MCA/Universal Studios, 165 F.R.D. 605,
608 (C.D.Cal.1995) (“One of the purposes of Rule 35 is to
‘level the playing field’ between parties in cases in which a
party's physical or mental condition is in issue.”). The Court
notes that this is an adversarial process, and “the purpose of
a retained expert is to advocate within reasonable grounds on
behalf of the person for whom retained.” Minnard, 2008 WL
150502, at *2. As stated by Minnard, it is highly unlikely
that a retained expert will “simply be parroting the facts of
[a previous] examination.” Id. Consequently, any perceived
independent operation of Rules 26 and 35 seems to fade
“where the Rule 35 examination request ... is initiated for
the purpose of providing expert testimony at trial....” Perez v.
Viens II, 2011 WL 855673, at *3 (D.Neb. Mar. 8, 2011).

Here, it is clear to the Court that Defendant Con–Way is
not merely expecting its examining experts to confirm the
facts and information provided in Mr. Diaz's expert reports.
Rather, Defendant Con–Way's primary purpose for having its
already-designated experts conduct Rule 35 examinations is
to ensure that it is on “equal footing” with Mr. Diaz and his
retained experts. Specifically, Defendant Con–Way is seeking
to determine whether there has been a change in Mr. Diaz's
physical or mental condition and to develop evidence of any
changes favorable to Defendant Con–Way in order to support
Defendant Con–Way's overall position or attack the position
of Mr. Diaz's expert. See Minnard, 2008 WL 150502, at *2.

The fact that Defendant Con–Way has acknowledged that
it may need to supplement the expert reports is telling
of its expectation that it may benefit from conducting
the Rule 35 examination. Indeed, Defendant Con–Way's
neuropsychological expert's report twice indicated that his
report was merely a “preliminary opinion.” (See Dkt. No.
19, Ex. C). He further requested to review additional records
and to “personally conduct a detailed neuropsychological
assessment of Mr. Diaz.” (Id.). Moreover, in support of its
motion to compel a neuropsychological examination of Mr.
Diaz, Defendant Con–Way attached an affidavit from its
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neuropsychological examiner addressing the proposed scope
of the independent examination. (See Dkt. No. 23, Ex. C).
Specifically, the examiner provided a list of twenty-seven
potential tests to be administered, and estimated that only ten
of those tests would be administered in the allotted eight-
hour period. (Id.). However, if Defendant Con–Way were
genuinely interested in merely “confirming” data, Defendant
Con–Way would have asked its examiner to conduct the
exact same or comparable examinations that had already been
conducted on Mr. Diaz by his own neuropsychologist.

In addition, Defendant Con–Way asserted that Mr. Diaz's
condition may have changed in that he had been driving
throughout San Antonio despite Mr. Diaz's eye expert's
medical opinion that his eyesight prevents him from driving
and working. (See Dkt. No. 23, ¶ 5). Thus, it is apparent
that the Rule 35 examinations were not requested merely to
confirm what Mr. Diaz's examining physicians had already
reported, but to scrutinize Mr. Diaz's alleged physical and
mental changes and to bolster the “preliminary opinion” of
Defendant Con–Way's neuropsychological expert.

As such, after considering the language, purpose, and relevant
use of Rules 26 and 35, the Court is of the opinion that
Rules 26 and 35 should be read in conjunction with each
other when determining the proper timing for a Rule 35

examination and report. 2  Given *420  the circumstances,
Defendant Con–Way was on notice before it designated its
experts and produced their respective reports that the Rule
35 examinations of Mr. Diaz would likely have an impact
on Defendant Con–Way's disclosure obligations under Rule

26. 3  Consequently, because Defendant Con–Way showed a
lack of diligence by seeking a Rule 35 examination after the
Rule 26 deadline to designate experts and produce reports, the
Court considered Defendant Con–Way's requests for Rule 35
examinations as untimely.

B. Defendant Con–Way's Argument that it Can
Supplement any Time before the Close of Discovery Is
Misguided

In its reply, Defendant Con–Way asserted that Mr. Diaz's
arguments of an untimely Rule 35 examination request should
be rejected because “Rule 26(a)(2) specifically allows for the
filing of supplemental reports by experts within the discovery
period.” (See Dkt. No. 23, ¶ 11). In essence, Defendant Con–
Way argued that it is free to supplement its expert reports
anytime within the discovery period.

The Court begins by noting that the cases cited by Defendant
Con–Way for the proposition that supplementation of expert
reports is permissible at any time within the discovery period
are inapplicable. For example, in Cedar Petrochemicals,
the court specifically stated that the report was not a
“supplemental” report under Rule 26 because it did “not rely
on previously unknown information.” Cedar Petrochemicals,
Inc. v. Dongbu Hannong Chem. Co., Ltd., 769 F.Supp.2d
269, 277–78 (S.D.N.Y.2011). Nonetheless, after weighing
the factors for the “extreme sanction of preclusion” of an
expert report, the court ultimately allowed the supplemental
submission because it was “harmless.” Id. at 278. In Eugene
Baratto, the court did admit a part of the expert's affidavit
submitted after the expert report filing deadline, but before the
general discovery deadline. *421  Eugene Baratto, Textures,
LLC v. Brushstrokes Fine Art, Inc., 701 F.Supp.2d 1068,
1072 (W.D.Wis.2010). However, the court admitted these
statements because they merely “resolve[d] confusion over
how many products [the expert] tested and how many samples
he removed from each product” and did “not enlarge the
scope of his original report or introduce a new opinion.”
Id. While the Eugene Baratto court noted that the affidavit
was submitted before the “general discovery cutoff,” it does
not appear that it was of significance in the court's ultimate
determination.

Importantly, the Rule 26(a)(2) expert report must include,
among other things, “a complete statement of all opinions
the witness will express and the basis and reasons for them”
and “the facts or data considered by the witness in forming
[the expert witness's opinion].” (emphasis added). Pursuant
to Rules 26(a)(3) and (e)(2), supplementation of an expert
report is permitted. Furthermore, any supplements to the
expert report must be disclosed at least thirty days before trial
“[u]nless the court orders otherwise.” FED.R.CIV.P. 26(a)
(3). In its scheduling order, this Court does not specifically
provide a deadline for supplementing an expert report. As
such, the parties can supplement up until thirty days before
trial, “unless the court orders otherwise” after the issuance of
its scheduling order.

Here, Defendant Con–Way ignores the real issue by assuming
that the substance of the Rule 35 examinations would be
within the scope of permissible supplementation. Permissible
supplementation of an expert report and disclosures can only
occur in certain limited circumstances. See Cook v. Rockwell
Int'l Corp., 580 F.Supp.2d 1071, 1169 (D.Colo.2006).
Specifically, “[t]hose circumstances are when the party
or expert learns the information previously disclosed is
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incomplete or incorrect in some material respect.” Id.
(citing FED.R.CIV.P. 26(e); Jacobsen v. Deseret Book
Co., 287 F.3d 936, 953–54 (10th Cir.2002)). Moreover,
permissible supplementation “means correcting inaccuracies,
or filling the interstices of an incomplete report based on
information that was not available at the time of the
initial disclosure.” Id. (quoting Keener v. United States,
181 F.R.D. 639, 640 (D.Mont.1998)) (emphasis added); see
Cedar Petrochemicals, 769 F.Supp.2d at 277–78 (“If an
expert's report ‘does not rely [on] any information that was
previously unknown or unavailable to him,’ it is not an
appropriate supplemental report....”); In re Cessna 208 Series
Aircraft Products Liab. Litig., 2008 WL 4937651, at *2
(D.Kan. Nov. 17, 2008) (quoting Cook, 580 F.Supp.2d at
1161); see also Minebea Co., Ltd. v. Papst, 231 F.R.D. 3, 6
(D.D.C.2005) (Rule 26(e)(1) “permits supplemental reports
only for the narrow purpose of correcting inaccuracies or
adding information that was not available at the time of
the initial report.”). The basic purpose of supplementary
disclosures under Rule 26(e)(2) is to “prevent[ ] prejudice
or surprise,” Hernandez v. Swift Transp. Co., Inc., 2010 WL
2545597, at *1 (W.D.Tex. June 22, 2010) (citing Reed v. Iowa
Marine & Repair Corp., 16 F.3d 82, 85 (5th Cir.1994)), not
“to provide an extension of the expert designation and report
production deadline.” Metro Ford Truck Sales, Inc. v. Ford
Motor Co., 145 F.3d 320, 324 (5th Cir.1998).

Defendant Con–Way's assertion that supplementation is
proper at any time before the end of the discovery period
may be correct if the Court determines that the facts obtained
and any opinions stemming from a Rule 35 examination were
“not available at the time of the initial disclosure.” Under the
circumstances of this case, the Court does not believe that
Defendant Con–Way's lack of diligence in seeking a Rule 35
examination would make the information obtained from such
an examination “unavailable” at the time Defendant Con–
Way initially disclosed its expert reports. Put simply, because
it was Defendant Con–Way's own decision to examine Mr.
Diaz after Defendant Con–Way disclosed its expert reports,
the Court anticipates that it would be difficult for Defendant
Con–Way to demonstrate that the Rule 35 examination would
be a proper basis for supplementation.

C. Defendant Con–Way's Request to Amend the
Scheduling–Order Deadlines and Mr. Diaz's Motion
for Leave to Designate Expert

If Defendant Con–Way would like to include the findings
of any Rule 35 examinations *422  in its expert reports,
Defendant Con–Way would have to pursue an alternative to

supplementation. Under the circumstances, that alternative
would be for Defendant Con–Way to seek an extension of its
expert report deadline and establish “good cause” to modify
the Court's scheduling order pursuant to Federal Rule of Civil
Procedure 16. In anticipation of an “untimeliness” ruling from
the Court, Defendant Con–Way requested an order from the
Court amending the scheduling-order deadlines relating to the
completion of discovery. (See Dkt. No. 23, p. 8). However,
Defendant Con–Way did not specifically request an extension
of its expert designation deadline. Nonetheless, in light of the
likely effect a Rule 35 examination will have on Defendant
Con–Way's expert reports, the Court will construe Defendant
Con–Way's requests to conduct the Rule 35 examinations by
its already-designated expert witnesses as a request to extend
the expert report deadline.

In addition, Mr. Diaz sought leave to designate a nonretained
expert witness, Dr. R. Braden Neiman, after his expert
designation deadline of July 7, 2011. According to Mr. Diaz,
he was referred to Dr. Neiman for a neurologic evaluation by
his current treating physician. (See Dkt. No. 25). Dr. Neiman
examined Mr. Diaz on September 13, 2011. (Id.). Thereafter,
Mr. Diaz's counsel e-mailed Defendant Con–Way the report
created by Dr. Neiman the day after receiving the report on
September 23, 2011. (Id.). According to Mr. Diaz's counsel,
he would have filed the motion for leave at an earlier date if it
had not been for the fire that occurred at Plaintiffs' counsel's
offices. (Id.). According to Defendant Con–Way, it only
“objects to [Mr. Diaz's] request to the extent that Defendant
Con–Way is not allowed to complete the discovery it has been
requesting since early August.” (Dkt. No. 28, p. 3). Defendant
Con–Way is “more than willing to allow the late designation
of Dr. Neiman provided Defendants are allowed to conduct
the requested [Rule 35] medical examination.” (Id.).

Federal Rule of Civil Procedure 16(b)(4) provides that a
scheduling order “may be modified only for good cause and
with the judge's consent.” In the context of an untimely
motion to amend a scheduling order's deadlines for the
designation of experts and to file expert reports, the Fifth
Circuit Court of Appeals applies a four-factor balancing test
to determine whether good cause exists: (1) the explanation
for the failure to adhere to the deadline; (2) the importance
of the proposed modification to the scheduling order;
(3) potential prejudice in allowing the testimony or the
supplement; and (4) the availability of a continuance to cure
such prejudice. See Geiserman v. MacDonald, 893 F.2d 787,
791 (5th Cir.1990).
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Neither party provided compelling explanations for their
failure to adhere to the Court-ordered deadlines. Moreover,
the importance of allowing the testimony for each party
appeared to be of equal weight in that both sought to expound
on their current expert testimony in light of the potential
changes in Mr. Diaz's medical condition. The importance
of each party's expert's testimony became apparent when
the Court considered that Mr. Diaz had not been examined
by either an ophthalmologist or neurologist in months. The
importance of the experts' testimony was further emphasized
by the fact that damages will be the sole issue at trial. Finally,
any potential prejudice in allowing the testimony could be
cured by a Court-continuance. As such, after balancing the
above-referenced factors, the Court found good cause to
grant Defendant Con–Way's request to extend the expert
designation and discovery deadlines and to grant Mr. Diaz's
request to extend the expert designation deadline to allow him

to designate Dr. Neiman. 4

D. The Merits of Defendant Con–Way's Rule 35
Motions

Pursuant to Rule 35(a), the Court may order a party whose
mental or physical condition is in controversy to submit to a
physical or mental examination by a suitably *423  licensed
or certified examiner when the party's mental or physical
condition is in controversy. Such an order may be made “only
on motion for good cause and on notice to all parties and
the person to be examined.” FED.R.CIV.P. 35(a)(2). District
courts in the Fifth Circuit have held that Rule 35(a) should
be construed liberally in favor of granting discovery. See
Phoenix Int'l Holdings, Inc. v. Bjorklund, 2009 WL 3378606,
at *1 (E.D.La. Oct. 14, 2009) (“[T]his Court is normally
inclined to grant [a Rule 35] examination.”); York v. Union
Pac. R.R. Co., 2008 WL 5056847, at *2 (E.D.Tex. Jan. 11,
2008); Evans, 2007 WL 2818001, at *2; Lahr v. Fulbright &
Jaworski, L.L.P., 164 F.R.D. 204, 207 n. 1 (N.D.Tex.1996).

The United States Supreme Court has stated that the “in
controversy” and “good cause” requirements cannot be met
by “mere conclusory allegations of the pleadings,” nor by
“mere relevance to the case.” Schlagenhauf, 379 U.S. at
118–19, 85 S.Ct. 234. Specifically, Rule 35(a) requires “an
affirmative showing by the movant that each condition as
to which the examination is sought is really and genuinely
in controversy and that good cause exists for ordering
each particular examination.” Id. at 118, 85 S.Ct. 234.
Furthermore, “[t]he ability of the movant to obtain the
desired information by other means is also relevant” to the

“good cause” determination. Id. The Supreme Court further
acknowledged that, “there are situations where the pleadings
alone are sufficient to meet these requirements.” Id. at 119, 85
S.Ct. 234. For example, “[a] plaintiff in a negligence action
who asserts mental or physical injury, places that mental
or physical injury clearly in controversy and provides the
defendant with good cause for an examination to determine
the existence and extent of the asserted injury.” Id.

Moreover, a motion for a Rule 35 independent examination
should be denied “[o]nly if no additional relevant information
could be gained by an examination”. See Duncan, 155 F.R.D.
at 25 (citing Schlagenhauf, 379 U.S. at 118, 85 S.Ct. 234). A
change in medical condition is also relevant to determining
whether a Rule 35 examination is warranted. See Phoenix
Int'l Holdings, 2009 WL 3378606, at *2 (denying a Rule 35
examination, in part, because there was no indication that
defendant's medical condition had changed since he was last
treated). In addition, courts have found good cause to exist
where the plaintiff plans to prove his or her claim at trial
through the testimony of his or her own expert witness. See
Shadix–Marasco, 2011 WL 2011483, at *2 (citing Lahr, 164
F.R.D. at 200; Duncan, 155 F.R.D. at 25; Tomlin v. Holecek,
150 F.R.D. 628, 630 (D.Minn.1993)). Finally, even when
the “good cause” and “in controversy” requirements of Rule
35(a) are met, it is still within the sound discretion of the trial
court as to whether to order an examination. Kador, 2010 WL
2133889, at *2 (citation omitted).

Here, Mr. Diaz did not dispute that his physical and
mental condition are in controversy or that Defendant Con–
Way's proposed independent medical examiners are qualified
medical experts in their respective fields. Rather, Mr. Diaz
argued that Defendant Con–Way failed to establish “good
cause” to order him to submit to an eye examination
and neuropsychological examination. Specifically, Mr. Diaz
contended that Defendant Con–Way failed to affirmatively
show that no other means exist to obtain the information

sought. 5

1. Defendant Con–Way's Request for an Eye Examination

According to Mr. Diaz, he suffered eye injuries from the
vehicle collision with resulting diplopia, pain, and other
problems. (See Dkt. No. 18, p. 1). To support these
allegations, Mr. Diaz designated Dr. Antonio San Martin,
an ophthalmologist, as an expert witness. Dr. San Martin
conducted an eye examination on August 5, 2010, and
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ultimately opined that Mr. Diaz's eye injuries were affecting
his ability to drive or return to work. (See Dkt. No. 18, Ex.
A). Dr. San Martin concluded, in part, that “[t]he amount of
vertical displacement that the patient is *424  experiencing
is more than I would anticipate he could adapt to with prism
correction.” (Id.). Dr. San Martin further recommended that
Mr. Diaz return for a follow-up examination in six to twelve
months. (Id.). There is nothing in the record to indicate that a
follow-up examination was conducted.

During the deposition of Dr. San Martin on June 9, 2011, Mr.

Diaz's attorney stated that Mr. Diaz had begun to drive. 6  In
response, Dr. San Martin stated that he thought Mr. Diaz's
driving meant Mr. Diaz had improved and may continue to
improve over time. (See Dkt. No. 18, Ex. B, p. 14). Dr. San
Martin later stated, “[Mr. Diaz] may continue to benefit from
a prism correction if he does continue to improve.” (Id.).

According to Defendant, “good cause” exists for Dr. Richard
Evans to conduct an independent eye examination because the
examination cannot be obtained through other less intrusive
means. (See Dkt. No. 18, p. 3). Specifically, Defendant argued
that “there is no way for Defendant to have obtained an in-
person physical examination of Mr. Diaz's eyes, such as his
medical providers have been able to do and have also been
listed as experts to testify to such.” (Id.). Dr. Evans created
his expert report on August 5, 2011, without conducting an
examination of Mr. Diaz. (See Dkt. No. 18, Ex. C). If given
an opportunity to conduct an independent examination, Dr.
Evans would conduct a fully dilated eye exam to “assess any
other reasons for visual problems that may be present and
to measure any improvement in function since his last eye
exam.” (See Dkt. No. 23, Ex. D).

Importantly, Mr. Diaz seeks both past and future medical
expenses in this lawsuit, indicating that his medical treatment
for his eye conditions may be ongoing and relevant to
Mr. Diaz's overall damage model. In fact, Mr. Diaz's own
expert recommended a follow-up examination six to twelve
months from August of 2010, which was never conducted.
Moreover, Mr. Diaz's ability to drive is a significant changed
circumstance constituting sufficient “good cause” to warrant
an independent eye examination by Dr. Evans.

2. Defendant Con–Way's Request for
a Neuropsychological Examination

According to Mr. Diaz, he suffered a traumatic brain injury
from the vehicle collision. (See Dkt. No. 19, Ex. A). To
support these allegations, Mr. Diaz designated Dr. Gilbert
Martinez, a clinical neuropsychologist, as an expert witness.
Dr. Martinez conducted a neuropsychological examination
over a span of three days in July of 2010, and ultimately
opined that Mr. Diaz “suffers from cognitive defects,
severe depression, and physical disability as a result of
[the accident].” (Id.). Dr. Martinez further concluded that
Mr. Diaz's “recent changes in cognitive, emotional, and
behavioral functioning are substantial and will contribute
significantly to his overall social, physical, and occupational
disability.” (Id.). Dr. Martinez recommended that “[r]epeat
neuropsychological evaluation is also recommended in six to
nine months to improve understanding of enduring cognitive
changes and provide updated recommendations.” (Id.).
During Dr. Martinez's deposition on July 26, 2011, Defendant
Con–Way's counsel asked Dr. Martinez whether he had
completed that repeat evaluation. (See Dkt. No. 23, Ex. B, p.
2). Dr. Martinez responded, “No, I have not.” (Id.).

According to Defendant Con–Way, “good cause” exists
for Dr. Francisco Perez to conduct an independent
neuropsychological examination because the examination
cannot be obtained through other less intrusive means. (See
Dkt. No. 19, p. 3). Specifically, Defendant argued that “there
is no way for Defendant to have obtained an in-person
mental examination of Mr. Diaz, such as his providers have
been able to do, who have also been listed as experts to
testify to such.” (Id.). Dr. Perez created his expert report on
December 20, 2010, without conducting an examination of
Mr. Diaz. (See Dkt. No. 19, Ex. C). In his initial report,
Dr. Perez stated that he wanted his report to be considered
“as being preliminary.” (Id.). Dr. Perez *425  further
requested “the opportunity to personally conduct a detailed
neuropsychological assessment of [Mr. Diaz].” (Id.). If given
an opportunity to conduct an independent examination, and
depending on Mr. Diaz's presentation, Dr. Perez would
conduct about ten of the twenty-seven tests of an all-inclusive
neuropsychological testing protocol. (See Dkt. No. 23, Ex. C).
According to Dr. Perez, the testing should be accomplished in
one eight-hour session. (Id.).

Notably, Mr. Diaz seeks both past and future medical
expenses in this lawsuit, indicating that his medical treatment
for any brain injuries will be ongoing and relevant to Mr.
Diaz's overall damage model. In fact, Mr. Diaz's own expert
recommended a follow-up examination, which was never
conducted. Thus, the Court found that there was sufficient
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“good cause” to warrant an independent neuropsychological
examination by Dr. Perez.

E. Other Issues
At the hearing held on October 26, 2011, Mr. Diaz submitted
the following requests for the Court's consideration with
regard to Dr. Perez's examination: (1) that a time limit be
set for Dr. Perez's examination of Mr. Diaz; (2) permission
to videotape the examination; (3) a list of the exact tests
to be conducted; (4) that the examination be conducted in
San Antonio; and (5) if Mr. Diaz must re-depose Dr. Perez,
assistance in costs, including travel expenses to go to Houston
to depose him, the cost of the court reporter, and the cost of
the videographer.

First, the Court did set a time limit of eight hours for Dr.
Perez's examination of Mr. Diaz. Second, Mr. Diaz is not
entitled to videotape the examination without showing that
such a request is necessary. See Rodriguez v. Pictsweet Co.,
2008 WL 2019460, at *2 (S.D.Tex. May 9, 2008) (holding
that a recording device may interfere with a Rule 35 mental
examination and the requesting party failed to persuade the
court that such a request is necessary). Third, a list of the
exact tests to be conducted by Dr. Perez is not required. In his
affidavit, Dr. Perez provided a list of twenty-seven possible
tests and indicated that only ten of those tests will need
to be administered. (Dkt. No. 23, Ex. C). He further stated
that “the appropriate tests will be selected and administered
in Spanish.” (Id.). Thus, Dr. Perez has provided Plaintiff
with sufficient notice of the scope of the examination, and
requiring Dr. Perez to provide an exact list of tests prior
to meeting Mr. Diaz would interfere with his professional
judgment and discretion as an examiner.

Fourth, Defendant Con–Way has agreed to conduct the
examination in San Antonio. Finally, if Mr. Diaz must
re-depose Dr. Perez, he is not entitled to the assistance
in costs he requests. The Court notes that Dr. Perez
was deposed on October 20, 2011, while Defendant Con–
Way's motions to compel Mr. Diaz's physical examinations
were pending. Mr. Diaz should have anticipated that an
independent neuropsychological examination by Dr. Perez
may be compelled in the near future, and that Mr. Diaz
may want to depose Dr. Perez after the examination. Thus,
had Mr. Diaz waited for the Court to issue an Order on the
motions to compel, Mr. Diaz could have avoided having to
depose Dr. Perez twice. Although Mr. Diaz is not entitled
to reimbursement of any of his requested costs, Defendant
Con–Way has agreed to incur the cost of the conference room
to be used if an additional deposition of Dr. Perez must be
scheduled.

III. CONCLUSION
As such, “Defendant, Con–Way Truckload, Inc.'s, Opposed
Motion to Compel Gerardo Diaz to a Medical Examination
to be Performed by Dr. Richard Evans” (Dkt. No. 18),
“Defendant's Con–Way Truckload, Inc.'s Opposed Motion
to Compel Gerardo Diaz to a Neuropsyc[h]ological Medical
Examination to be Performed by Dr. Francisco Perez” (Dkt.
No. 19), and “Plaintiff Gerardo Diaz' Opposed Motion for
Leave to Designate Dr. R. Braden Neiman as an Expert” (Dkt.
No. 25) were GRANTED. Moreover, Defendant Con–
Way's “Motion for Leave to File Reply in Excess of Page

Limits” (Dkt. No. 22) was *426  DENIED AS MOOT. 7

All Citations

279 F.R.D. 412

Footnotes

1 Prior to Waggoner, there were other opinions addressing the proper deadline for a Rule 35 motion. See,
e.g., Eckman v. Univ. of R.I., 160 F.R.D. 431, 432 (D.R.I.1995) (holding that notice and request for Rule 35
examination filed three days before the expiration of discovery were timely filed because they were filed within
the time permitted for discovery and plaintiff could have sought a continuance or protective order from the
court but did not); Furlong v. Circle Line Statue of Liberty Ferry, 902 F.Supp. 65, 70 (S.D.N.Y.1995) (stating
that there is no time limit in which to make a motion pursuant to Rule 35(a)). However, those cases did not
address the specific issue before this Court (i.e., the relationship between Rules 26 and 35).
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2 The Court generally recognizes that there is some support for the proposition that Rules 26 and 35 are
separate and exclusive. First, the contents of a report generated pursuant to Rule 35 are not identical to the
contents of the expert report required by Rule 26(a)(2). For example, the contents of a Rule 35 examiner's
report “must set out in detail the examiner's findings, including diagnoses, conclusions, and the results of any
tests.” FED.R.CIV.P. 35(b)(2). In contrast, a Rule 26 expert report “must contain: (i) a complete statement of
all opinions the witness will express and the basis and reasons for them; (ii) the facts or data considered by
the witness in forming them; (iii) any exhibits that will be used to summarize or support them; (iv) the witness's
qualifications, including a list of all publications authored in the previous 10 years; (v) a list of all other cases
in which, during the previous 4 years, the witness testified as an expert at trial or by deposition; and (vi) a
statement of the compensation to be paid for the study and testimony in the case.” FED.R.CIV.P. 26(a)(2)(B).
Second, the reports have a common purpose in that each report is a mechanism used to level the playing
field for the parties. For example, one of the purposes in granting an independent medical examination is to
“preserve the equal footing of the parties to evaluate the plaintiff's [physical or mental condition]....” Shadix–
Marasco v. Austin Reg'l Clinic P.A., 2011 WL 2011483, at *3 (W.D.Tex. May 20, 2011) (quoting Duncan v.
Upjohn Co., 155 F.R.D. 23, 25 (D.Conn.1994)). Similarly, a purpose of a Rule 26 expert report is to prevent
an ambush at trial by notifying opposing parties of the scope and content of the expert's proposed testimony
to allow the opposing party to effectively cross-examine the expert and designate a rebuttal expert. Matthews
v. Allstate Ins. Co., 731 F.Supp.2d 552, 559 (E.D.La.2010); Bro–Tech v. Purity Water Co. of San Antonio,
Inc., 2009 WL 1748539, at *7 (W.D.Tex. June 19, 2009). However, in contrast to a Rule 35 report, a detailed
and complete report under Rule 26 has an additional purpose of minimizing the expense of deposing experts,
and to shorten direct examination. See Ortiz–Lopez v. Sociedad Espanola de Auxilio Mutuo Y Beneficiencia
de Puerto Rico, 248 F.3d 29, 35 (1st Cir.2001). Third, “Rule 26(a)(2) applies to witnesses who are specially
retained to provide expert testimony in the case, while Rule 35 permits the Court to order a party to submit
to a mental or physical examination whether or not the examiner was previously retained to provide expert
testimony.” Bush, 2010 WL 324432, at *5. Nonetheless, for the reasons discussed above, the Court is not
persuaded that Rules 26 and 35 are completely independent of one another.

3 The Court concedes that there may be circumstances when a Rule 35 examination after the expert report
deadline and discovery deadline may be warranted. However, such circumstances would likely occur when
there has been a “good cause” showing for the examination made under Rule 35 to warrant the examination
at that time, not because Rules 26 and 35 are read independently of one another. See, e.g., Sadler v. Acker,
263 F.R.D. 333 (M.D.La.2009) (holding that defendants established good cause to justify examination before
trial when defendants' experts had examined plaintiff a substantial time before trial, and the passage of time
warranted a second examination).

4 The Court notes that the uncertainty in the case law on the proper deadlines for requesting and conducting
a Rule 35 examination and issuing the report further supports the Court's finding of “good cause” to extend
the deadlines for both parties.

5 The vast majority of Mr. Diaz's remaining arguments directly addressed the timeliness of Defendant Con–
Way's motions to compel, which has already been addressed by the Court.

6 According to Mr. Diaz's attorney, his “client has never denied that he's been driving.” (October 7, 2011 Motions
Hearing).

7 Defendant Con–Way filed its motion for leave to file reply in excess of the normal five-page limitation for
replies under the local rules. However, there is no such limitation under the local rules.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. Texas, Houston Division.

David DOYLE, Plaintiff,

v.

ALLSTATE TEXAS LLOYD'S, Defendant.
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|
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Attorneys and Law Firms

Chad Troy Wilson, Tara Lace Peveto, Chad T. Wilson Law
Firm PLLC, Webster, TX, for Plaintiff.

Hayden H. Brown, Samuel Theodore Scott, Jr., Sara E. Inman,
Susan E. Egeland, Faegre Drinker Biddle & Reath LLP,
Dallas, TX, for Defendant.

ORDER

Andrew S. Hanen, United States District Judge

*1  Defendant Allstate Texas Lloyd's (“Allstate” or
“Defendant”) filed a Motion to Exclude and/or Limit the
Testimony of Gary Johnson (“Johnson”). (Doc. No. 21).
Plaintiff David Doyle (“Doyle” or “Plaintiff”) filed a
Response. (Doc. No. 23). Defendant filed a Reply. (Doc. No.
24).

I. Background

Johnson is an insurance adjuster. He attended the University
of Houston. (Doc. No. 23-1 at 11, Johnson's Report) and
has worked as an insurance adjuster for over two decades.
(Doc. No. 23-1 at 1, Johnson's Report). During that time
he has inspected, appraised, and consulted on more than
15,000 individual insurance claims. (Doc. No. 23-1 at 1,
Johnson's Report). He previously worked for Allstate, serving
as its representative at mediations for several years. Johnson
currently maintains his adjuster's licenses in Texas, Florida,
and Oklahoma. (Doc. No. 23-1 at 8, Johnson's Report).

This Court need not go into more detail about Johnson's
education or background in the field as his qualifications

are not the focus of Defendant's Motion to Exclude. Instead,
the Motion challenges the adequacy of Johnson's report.
Specifically, Defendant contends the report does not meet the
requirements of Rule 26(a)(2)(B). More specifically, it claims
that Johnson does not provide a sufficient basis or analysis on
any of the subjects he is designated to testify on in accordance
with Federal Rule of Evidence 702. The Court will address
each challenged subject.

II. Legal Standard

Under Federal Rule of Civil Procedure 26(a)(2)(B) a retained
expert is required to provide a written report. The write report
must contain

(i) a complete statement of all opinions the witness will
express and the basis and reasons for them;

(ii) the facts or data considered by the witness in forming
them;

(iii) any exhibits that will be used to summarize or support
them;

(iv) the witness's qualifications, including a list of all
publications authored in the previous 10 years;

(v) a list of all other cases in which, during the previous
4 years, the witness testified as an expert at trial or by
deposition; and

(vi) a statement of the compensation to be paid for the study
and testimony in the case.

Fed. R. Civ. P 26 (emphasis added). “Rule 26(a)(2)
does not allow parties to cure deficient expert reports
by supplementing them with later deposition testimony.”
Williams v. Daimler Chrysler Corp., No. CIV A 4:06CV188-
P-S, 2008 WL 4449558, at *5 (N.D. Miss. July 22, 2008),
affd sub nom. Williams v. Chrysler LLC, 310 F. App'x 747
(5th Cir. 2009) (citations omitted). Rather, “[t]he purpose of
Rule 26(a)(2) is to provide notice to opposing counsel-before
the deposition-as to what the expert witness will testify.” Id.
“If a party fails to provide information or identify a witness
as required by Rule 26(a) ..., the party is not allowed to use
that information or witness to supply evidence on a motion,
at a hearing, or at a trial, unless the failure was substantially
justified or is harmless.” Fed. R. Civ. P. 37.
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Federal Rule of Civil Procedure 702 allows witnesses who are
qualified as experts by knowledge, skill, experience, training,
or education to testify if

*2  (a) the expert's scientific, technical, or other
specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and
methods to the facts of the case.

Fed. R. Evid. 702 (emphasis added). Under Rule 702, a
court can exclude an expert's opinion if it is conclusory. See
Matosky v. Manning, 428 F. App'x 293, 298 (5th Cir. 2011)
(excluding expert testimony in medical malpractice action
based upon conclusory assertion). Testimony is conclusory
when it does not articulate a methodology or reasoned
basis. Fulmer v. United States, No. CV 17-15943, 2019 WL
1989233, at *6 (E.D. La. May 6, 2019), affd, 785 F. App'x
258 (5th Cir. 2019).

The question for the Court, therefore, is whether Johnson's
report contains a complete statement of all the opinions he
will express and the factual basis for each opinion.

III. Discussion

As mentioned, Defendant's Motion challenges multiple
portions of Johnson's opinions, contending he “failed to
include support for his opinions as required by Federal Rule
of Evidence 702” and “does not provide the basis or reason for
his opinions as required by Federal Rule of Civil Procedure
26(a)(2)(B).” (Doc. No. 21 at 4). The Court will discuss each
of the challenged opinions.

1. The Insurance Policy or its Coverage of the
Damages at Issue

In its Motion, Allstate argues that Johnson's report has “no
analysis regarding the policy or its coverage of the damages
at issue in this suit.” (Doc. No. 21 at 6). Therefore, Allstate
contends Rule 26(a)(2)(B) precludes him from testifying
about the policy or the policy's coverage of any damages at the
property.” (Doc. No. 21 at 7). Defendant further argues that
“Johnson provides no reason or basis for [his] conclusion and

provides no analysis or opinions regarding what Plaintiff's
specific policy actually cover[ed].” (Doc. No. 21 at 7).

Plaintiff, on the other hand, maintains that Johnson should be
entitled to testify about the Allstate insurance policy as well
as the breadth of its coverage because Johnson reviewed the
policy. In particular, Plaintiff contends he analyzed the policy,
“recognizing that both hail and wind are covered losses under
the Policy.” Plaintiff argues, however, that “Johnson isn't here
to criticize the construction of the contract at issue ... he is
[instead] designated to testify to claims’ handling and failures
of Allstate during the time the policy was in force, as well as
the necessary costs to make the required repairs.” (Doc. No.
23 at 12-13).

As an alternative argument, Plaintiff contends Johnson knew
about the policy's coverage from his review of the “Bill
Worsham Report” (the “Worsham Report”). (Doc. No. 21-2 at
App. 44). While the Worsham Report concludes that wind and
hail created the damages on Plaintiff's property, it expressly
provides that Worsham “did not review the insurance policy
and did not express an opinion as to the applicability of
insurance coverage.” (Doc. No. 23-4 at 7). Therefore, reliance
on the Worsham Report does not cure the problem. Moreover,
the fact that Johnson may “know” something does not cure an
otherwise sloppy report.

*3  In addition to the defects noted above, Johnson's report
also does not describe or explain the Policy or its Coverage
Period. Instead, it vaguely states that he reviewed the “Policy
and Dec Page.” (Doc No. 23-1 at 2). The conclusion section
of the report does cover a bit more detail. In that section,
Johnson explains that Allstate “failed to extend coverage/
payment that would cover necessary replacement/repairs for
the roof and exterior damage,” and therefore, that it is the
“opinion of this expert that this claim including but not limited
to roof, vents, and gutters/downspouts should have been
replaced /repaired after the inspections by Allstate.” (Doc.
No. 23-1 at 5). Nowhere in the report does Johnson explain
the Insurance Policy's general coverage or coverage period,

but he does specify what damages were covered. 1  While
Johnson did not do a model job in explaining this topic,
the Court finds that he provided sufficient information to
provide Defendant with a factual basis for his opinion as to
the coverage and damages. Therefore, Defendant's Motion
to Exclude Johnson's Testimony is denied as it concerns the
damage to the house and the contention that such damage
is a risk allegedly covered by the policy. Johnson, however,
is prohibited from further testifying regarding the policy's
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provisions because he did not provide any details of the
subject in his report, much less provide the factual basis for
those opinions.

2. Allstate's Failed Duties, Implications of Failure to
Fulfill Duties, and Proper Claims Handling Standards

According to Plaintiff's expert designation of Johnson, he
intends to testify regarding the “implications” of Allstate's
“failure to fulfill duties to Plaintiff made the basis of this
lawsuit” and the “proper claims-handling standards.” (Doc.
No. 21-2 at App. 35-36, Plaintiff's Expert Disclosures).
Defendant urges the Court to prohibit Johnson from testifying
about Allstate's “failed duties or implications of failures to
fulfill duties” because “Johnson's report does not specifically
identify any duty that Allstate failed to fulfill or any facts
that the duty was violated.” (Doc. No. 21 at 9). Additionally,
Defendant contends the Court should exclude Johnson from
testifying about the proper claims handling standards because
“Johnson's report does not address or identify any proper
claims handling standards.” Plaintiff simultaneously responds
to both of Defendant's claims. In response, Plaintiff argues
“the duty to conduct a reasonable and thorough investigation
of both the claim and Property, and Allstate's failure to do so,
is referenced multiple times within the report.” The Court will
discuss the two topics separately, beginning will Allstate's
failed duties and implications of its alleged failure to fulfill
its duties.

Johnson's report clearly states why he believes Allstate
acted unreasonably, albeit in a conclusory fashion: “Allstate
Texas Lloyds failed to perform a reasonable investigation
of David Doyle's claim.” (Doc. No. 23-1 at 5, Johnson's
Report). Johnson also implies the manner in which Allstate
acted unreasonably was by waiting “7 months between
inspections by Allstate Texas Lloyds vendor Ladder Now and
Allstate Texas Lloyd's adjuster Tim Wesneski after receiving
several requests and photos showing missed damages by their
vendor Ladder Now from Mr. Doyle's public adjuster, Glen
Ruston.” (Doc. No. 23-1 at 5, Johnson's Report). Johnson's
conclusion that Allstate acted unreasonably and one basis
for his conclusion is sufficiently identified. Therefore, the
Court denies Defendant's Motion to Exclude as it concerns his
opinion on Allstate's alleged failure. However, his testimony
is limited solely to the alleged time delay as it is the only factor
he mentioned. No other topics, complaints, or conclusions
will be admitted.

The outcome is different for Johnson's opinions about the
proper claims handling standards. Johnson failed to outline

what the proper claims handling standards are or explain
what a reasonable insurance company would have done in
the same or similar circumstances. Since Johnson did not
identify the proper claim handling standard or specify how it
was violated, the Court grants Defendant's Motion to Exclude
and prohibits Johnson from expressing opinions about proper
claim handling standards.

3. Allstate's Inspection and Claim Handling
*4  Defendant's Motion also moves to exclude Johnson's

opinions regarding Allstate's inspection and claim handling
practices. In particular, Defendant argues “[t]o the extent
Plaintiff intended to designate Johnson to offer opinions
regarding Allstate's investigation, Johnson's treatment of
Allstate's inspections in his report amounts to a few
conclusory statements that the first inspection was timely, but
the inspections were inadequate and unreasonable.” (Doc. No.
21 at 10). Plaintiff, on the other hand contends “Defendant
misses the mark completely by ignoring Mr. Johnson's clear
and unequivocal opinion that Allstate's inspections were
both inadequate, unreasonable and the length between the
two problematic.” (Doc. No. 23 at 16). The parties make
practically the same argument about claim handling. That
is, the Defendant argues Johnson should not be allowed
to testify regarding its claim handling because “Johnson's
report contains no such analysis of Allstate's claim handling
or the claims process.” (Doc. No. 21 at 7). According to
Defendant, “Johnson's report contains nothing more than a
list of claim-related documents which he reviewed” and a
“timeline of claim handling events.” (Doc. No. 21 at 7-8).
Plaintiff responds arguing that Johnson reviewed “a multitude
of documents” and then made specific conclusions about
Allstate's handling of the claim.

In making his report, Johnson lists that he reviewed several
of Allstate's documents, including but not limited to the first
notice of loss, Allstate's vendor Ladder Now's report by Justin
Johnson, Allstate's estimate by R. Lang, Allstate's photos, and
Allstate's letter from adjuster. (Doc. No. 23-1 at 2, Johnson's
Report). With that information, Johnson created a timeline
that includes all of Allstate's actions starting from the first
notice of loss. Subsequently, in the conclusion section of his
report, Johnson explains that Allstate “failed to perform a
reasonable investigation of David Doyle's claim (7 months
between inspections by Allstate Texas Lloyds vendor Ladder
Now and Allstate Texas Lloyd's adjuster Tim Wesneski
after receiving several requests and photos showing missed
damages by their vendor Ladder Now from Mr. Doyle's
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public adjuster, Glen Ruston).” (Doc. No. 23-1 at 5, Johnson's
Report).

Considering the matter Johnson reviewed and referenced in
his report, Johnson provided sufficient information about
Allstate's inspection and claim handling to testify about it at
trial, but again, all testimony is limited to the alleged 7-month
delay because he details no other factors.

4. Bad Faith of Texas Insurance Code
Defendant also challenges Johnson's opinions regarding
alleged acts of bad faith or violations of the Texas Insurance
Code. (Doc. No. 21 at 14). The Court will consider both
objections, starting with the bad faith claim.

Johnson's report contains one sentence regarding Allstate's
alleged bad faith: “A reasonable, experienced adjuster acting
in good faith and performing a reasonable investigation would
have concluded that the damages occurred during the policy
period, were caused by a covered cause of loss and issued
prompt payment for said damages.” (Doc. No. 23-1 at 5). This
a conclusory statement. One is not acting in bad faith merely
because one reaches a different conclusion. Johnson does not
outline why a reasonable, experienced adjuster would have
concluded the damage occurred during the policy period, nor
does he describe how Allstate failed to act in accordance
with said standard. Simply, he does not account for why
reasonable adjusters might agree or disagree. In sum, there
is no basis for Johnson's opinion on Allstate's alleged bad
faith. Therefore, the Court grants Allstate's Motion to Exclude
Johnson's testimony as it relates to bad faith.

Defendant also argue that “Johnson should be precluded from
testifying regarding Texas Insurance Code Chapters 541 and
542.” (Doc. No. 21 at 11). Conversely, Plaintiff contends
the Court should allow Johnson to testify about Allstate's
alleged Texas Insurance Code violations because “Johnson
specifically points to the code provisions violated.” (Doc. No.
23 at 17). Specifically, in his report Johnson claims he

reviewed this claim in accordance
with the legal standards that apply in
Texas (Chapter 541 & 542 Insurance
Code) and have found that the Allstate
Texas Lloyds failed to perform a
reasonable investigation of David
Doyle's claim (7 months between

inspections by Allstate Texas Lloyds
vendor Ladder Now and Allstate
Texas Lloyd's adjuster Tim Wesneski
after receiving several requests and
photos showing missed damages by
their vendor Ladder Now from Mr.
Doyle's public adjuster, Glen Ruston),
and failed to make prompt, fair,
and equitable settlement of the claim
(photos submitted by K-3 consulting
and Martin Guzman clearly show
hail damage to roof shingles) that a
reasonable investigation would have
discovered.

*5  (Doc. No. 31-1 at 5, Johnson's Report). Merely
referencing Chapters of the Texas Insurance Code is not
sufficient to establish a basis for Johnson's testimony
regarding the Texas Insurance Code. Therefore, the Court
grants Defendant's Motion to Exclude Johnson's testimony of
Texas Insurance Code violations.

5. Cost of Repairs
Defendant's next challenge is to Johnson's testimony
regarding cost of repairs. Allstate urges the Court to exclude
Johnson's opinions regarding the alleged costs of repairs
because “Johnson's report and estimate fail to include any
explanation as to his methodology” for coming up with
the total damages. (Doc. No. 21 at 13). Allstate further
takes issue with the fact that Johnson never inspected the
property himself and he does not advise where [some] of
the measurements [in his estimate] came from.” Johnson
discusses damages briefly in his report, but he also provided
an entire document which contains estimates of each needed
repair. (See Doc. No. 23-3, Johnson's Estimate).

While the Court by no means views Johnson's report as
a model report to be followed, it does include sufficient
information on the cost of repairs for Defendant to determine
the basis of his conclusions. If need be, Defendant could have
ascertained more information about Plaintiff's cost of repairs
had it deposed Johnson. Considering that, the Court denies
Defendant's Motion to Exclude as it relates to Johnson's
testimony on costs of repairs.

6. Allstate's Intent or Knowledge
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Lastly, Defendant takes issue with Johnson's opinion on
Allstate's intent or knowledge. In particular, Defendant argues
that “testimony about ‘corporate intent’ or ‘state of mind’
is inadmissible.” (Doc. No. 21 at 14) citing In re Rezulin
Prod. Liab. Litig., 309 F. Supp. 2d 531 (S.D.N.Y. 2004)
(a case from the Southern District of New York that held
expert testimony concerning motive, intent, or state of mind
of a defendant is inadmissible). Plaintiff concedes that it will
not use Johnson to discuss intent. (Doc. No. 22 at 17-18)
(“Both Mr. Johnson and Plaintiff's counsel are well aware
of the rules of evidence and have no intention of offering
speculative testimony. Further, nowhere in Mr. Johnson's
expert designation is Allstate's intent even alluded to.”).

The Court, therefore, grants Defendant's Motion to Exclude
as it relates to testimony concerning Allstate's intent or
knowledge.

IV. Conclusion

For the aforementioned reasons, the Court GRANTS IN
PART and DENIES IN PART Defendant Allstate Texas
Lloyd's Motion to Exclude and/or Limit the Testimony of
Gary Johnson. (Doc. No. 21). Johnson may testify about
the damages to the building and the fact that they were
allegedly covered by the policy, how he believes Allstate
acted unreasonably by delaying the second inspection 7-
months, and the cost of repairs. He may not testify about any
other topics.

All Citations

Not Reported in Fed. Supp., 2023 WL 2789313

Footnotes

1 Defendant also ignores the attached estimate report, in which Johnson details each area that needs to be
repaired and the associated costs. (See Doc. No. 23-3, Johnson's Estimate).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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REPORT AND RECOMMENDATION

ROY S. PAYNE, UNITED STATES MAGISTRATE JUDGE

*1  BlueStone moves for summary judgment that it does
not infringe the asserted claims of United States Patent
No. 8,813,840 because Effective has not come forward
with evidence that the accused wells meet the “shale” zone
limitations of the claims, i.e., “subterranean zone of shale”
and “wherein the subterranean zone is shale.” Dkt. No. 132
at 11-13. The Court recommends that the motion be granted
for the following reasons.

BACKGROUND

The '840 patent is directed to systems and methods for
recovering a fluid such as oil or gas from subterranean
geological formations utilizing certain configurations of
directed bore holes. Additional detail regarding the patent can
be found in the Court's claim construction order. See Dkt.
No. 108. The asserted claims' preamble recites “[a] system
for accessing a subterranean zone of shale,” and the claims

specify that the system includes a wellbore extending into a
subterranean zone, “wherein the subterranean zone is shale.”
See '840 patent at cl. 1.

During claim construction, Effective asked the Court to
construe the zone of “shale” limitations as a “depth interval
including one or more layers of rock composed primarily
of shale and that in the aggregate is composed primarily of
shale.” See Dkt. No. 108 at 18-26; Hr'g Tr. At 7:17-23 (June
9, 2017), Dkt. No. 89. At the claim construction hearing, the
Court and the parties discussed difficulties in determining
whether the accused subterranean zone was in fact “composed
primarily of shale and that in the aggregate is composed
primarily of shale,” see Hr'g Tr. at 38:2-17, 41:3-8, Dkt. No.
89, and the Court clarified that it would be a question of fact
“as to what the zone of shale is,” id. at 40:4-6. The Court
ultimately rejected BlueStone's proposal that zone of “shale”
be defined as “a known and named shale formation,” see id.
at 42:15-45:6, and adopted Effective's proposed construction.
See Dkt. No. 108 at 18-26. In doing so, the Court emphasized
that whether the zone of “shale” limitations are met by “a
particular section of the earth ... is something for the experts
or the fact witnesses to talk about.” Hr'g Tr. at 44:7-10, Dkt.
No. 89.

The Court's scheduling order set a number of deadlines related
to expert testimony. See Dkt. No. 57. Effective's opening
expert reports were due July 24, 2017, BlueStone's rebuttal
reports were due August 14, 2017, and expert discovery
closed on September 22, 2017. Id. at 2; Dkt. No. 127 at
3. Consistent with the Court's order, Effective served the
infringement report of Dr. Robert Enick on July 24, 2017. See
Enick Rep. at 229, Dkt. No. 133-1.

Dr. Enick's opening report does not include a geological
analysis of the accused subterranean zone, nor does Dr.
Enick's report ever state that the accused well site includes a
subterranean zone of “one or more layers of rock composed
primarily of shale and that in the aggregate is composed
primarily of shale.” See Enick Rep., Dkt. No. 133-1. Rather,
the only thing Dr. Enick's report says about whether the
accused well site includes a shale zone is that “[t]he targeted
zone for the BlueStone wells is the Barnett shale, as indicated
by documents in the EFFE-BLUE-00000001 to EFFE-
BLUE-00000117 documents.” Id. at 44. The documents
Dr. Enick relies on are certificates of compliance from the
Railroad Commission of Texas. Id. These documents identify
the “field name” of the accused well, i.e., “Barnett Shale.”
See id. at 45. Based solely on these documents, Dr. Enick
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states that “each of the wells meets the limitations relating to
accessing a subterranean zone of shale.” Id. at 45.

*2  BlueStone deposed Dr. Enick on September 7, 2017.
Enick Dep., Dkt. No. 133-1 at 461. BlueStone's counsel asked
Dr. Enick how he knew “that the Barnett shale is composed
primarily of shale and in the aggregate, composed primarily
of shale.” Enick Dep. at 59:11-13, Dkt. No. 133-1. Dr. Enick
replied,

Well, there are probably hundreds, if
not thousands of references validating
that. And for that reason, it's not called
the Barnett carbonates. So did I go
and dig a hole and take a sample and
see it? No, because it's not necessary.
I mean, that's the point of science
and articles and literature, so people
don't have to reproduce findings like
that that have been well-established by
geologists, geophysicists, fracturing
experts, reservoir engineers.

Id. at 59:15-24. Consistent with Dr. Enick's expert report, he
emphasized that the target subterranean zone in the accused
wells was the Barnett Shale: “I saw no evidence of it not being
in the Barnett shale. Everything pointed to the fact that it was.”
Id. at 60:3-5.

BlueStone's counsel clarified that his question was not
whether the target zone was the “Barnett Shale,” but “whether
or how you know the Barnett shale formation meets the
Court's claim construction, which is, composed primarily of
shale and is in the aggregate, composed primarily of shale.”
Id. at 60:6-13. Dr. Enick responded,

So, again, I'll answer that during this—
during the weeks that I worked on this,
I actually went to the electronic library
at the University of Pittsburgh and I
probably read seven or eight papers on
—by geologists and geophysicists—
on the Barnett shale and saw that it met
that description.

Id. at 60:15-20. BlueStone's counsel asked whether such
papers were cited in Dr. Enick's report, to which he replied,
“No.” Id. at 60:21-22.

BlueStone's counsel then asked Dr. Enick whether his expert
report included “an analysis about whether the Barnett shale
meets the construction of composed primarily of shale and
in the aggregate, is composed primarily of shale.” Id. at
60:23-61:1. Dr. Enick replied, “No, it does not. I mean, if I
could just clarify repeatedly, as do—all the documents refer
to it as the Barnett shale and the ‘shale’ word is consistent
with this construction.” Id. at 61:3-6.

BlueStone argues that Effective has no evidence that the
accused subterranean zone, the Barnett shale, includes a
“depth interval including one or more layers of rock
composed primarily of shale and that in the aggregate is
composed primarily of shale.” See Dkt. No. 132 at 11-13.
In response to BlueStone's motion, Effective pointed only
to Dr. Enick's report, contending that “Effective's expert
demonstrates that each of the Accused Wells identified the
Barnett Shale as the subterranean zone targeted by the well.”
See Dkt. No. 143 at 11 (citing Dr. Enick's report). Effective's
response also argued that BlueStone's counsel admitted that
the Barnett Shale met the “shale” zone limitations during the
claim construction hearing. Id. at 11-12. At the hearing on
BlueStone's motion for summary judgment, BlueStone for
the first time pointed to Dr. Enick's deposition testimony,
contending that this testimony establishes a genuine issue of
material fact.

DISCUSSION

Summary judgment must be granted when there is no genuine
issue as to any material fact and the movant is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c). “A genuine
issue of material fact exists ‘if the evidence is such that a
reasonable jury could return a verdict for the non-moving
party.’ ” Crawford v. Formosa Plastics Corp., La., 234 F.3d
899, 902 (5th Cir. 2000) (quoting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)). The court must consider
evidence in the record in the light most favorable to the non-
moving party and draw all reasonable inferences in favor
of that party. Thorson v. Epps, 701 F.3d 444, 445 (5th Cir.
2012). The moving party must identify the portions of the
record that demonstrate the absence of a genuine issue of
material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323
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(1986). Once a party has made that showing, the non-moving
party bears the burden of establishing otherwise. Geiserman
v. MacDonald, 893 F.2d 787, 793 (5th Cir. 1990) (citing
Celotex, 477 U.S. at 323). The non-moving party cannot “rest
upon mere allegations or denials” in the pleadings, but “must
set forth specific facts showing there is a genuine issue for
trial.” Liberty Lobby, 477 U.S. at 248. Summary judgment
“is appropriate if the non-movant ‘fails to make a showing
sufficient to establish the existence of an element essential to
that party's case.’ ” Bluebonnet Hotel Ventures, LLC v. Wells
Fargo Bank, N.A., 754 F.3d 272, 276 (5th Cir. 2014) (quoting
Celotex, 477 U.S. at 322).

I. Dr. Enick's Expert Report
*3  Despite the fact that the Court adopted Effective's

proposed construction of the “shale” zone limitations, and that
the Court emphasized that there would need to be evidence
that the accused subterranean zone met the construction, Dr.
Enick's report does not establish a genuine issue of fact.
Dr. Enick's expert report assumes that the Court adopted
BlueStone's proposed construction, i.e., that a shale zone
be defined as “a known and named shale formation.” Hr'g
Tr. at 42:15-46-6, Dkt. No. 89. Dr. Enick's report opines
that the accused subterranean zone is the Barnett Shale, and
because the target zone is referred to as “shale,” the claim
construction is necessarily met. See Enick Rep. at 44-45, Dkt.
No. 133-1. Dr. Enick's testimony might support a reasonable
finding that the accused well site includes a “shale” rock
formation, but it cannot support a reasonable conclusion that
the Barnett Shale includes a “depth interval including one or
more layers of rock composed primarily of shale and that in
the aggregate is composed primarily of shale,” as the Court's
claim construction requires. See Dkt. No. 108 at 18-26. Dr.
Enick's report simply does not contain an opinion concerning
the composition of the target subterranean zone.

II. Dr. Enick's Deposition Testimony
If the summary judgment question rested solely on Dr. Enick's
expert report, there would be no question that BlueStone
would prevail. Dr. Enick's report was, after all, the only
evidence Effective pointed to in responding to BlueStone's
motion. See Dkt. No. 143 at 11-12 (citing only to Dr.
Enick's report). Effective nevertheless pointed to Dr. Enick's
deposition testimony, albeit for the first time at the hearing,
arguing that the deposition testimony precludes summary
judgment. The Court could properly consider Effective's
argument waived because it was not timely raised. But a
finding of waiver is unnecessary under the circumstances,

particularly because BlueStone did not argue that Effective
waived the argument at the hearing.

For any expert that will testify at trial, Rule 26 requires
a written report containing “a complete statement of all
opinions the witness will express and the basis and reasons
for them,” “the facts or data considered by the witness,” and
“any exhibits that will be used to summarize or support”
the opinion. Fed. R. Civ. P. 26(a)(2)(B)(i)-(iii). Courts have
construed the word “considered” in Rule 26(a)(2) broadly,
requiring the expert to disclose all materials used to support
the opinion. See Estate of Manship v. United States, No.
1:08-CV-3239-CAP-SSC, 2009 WL 10668306, at *5–6 (N.D.
Ga. June 5, 2009) (collecting cases). Rule 37 “imposes a
mandatory sanction prohibiting the introduction of evidence
that, without substantial justification, has not been disclosed
as required by Rule 26(a) unless the failure to disclose is
harmless.” Quanta Servs. Inc. v. Am. Admin. Grp. Inc., 384
Fed.Appx. 291, 295 n.2 (5th Cir. 2008); Fed. R. Civ. P. 37(c)
(1). “The exclusion of non-disclosed evidence is automatic
and mandatory.” Godo Kaisha IP Bridge 1 v. Broadcom Ltd.,
No. 2:16-cv-00134-JRG-RSP, 2017 WL 2869365, at *2 (E.D.
Tex. May 18, 2017) (citing Rule 37).

Dr. Enick's deposition testimony is an inadequate and
untimely expert opinion. The deadline for Effective's expert
reports expired on July 24, 2017. Dkt. No. 57 at 2. Dr.
Enick's deposition testimony did not come until September
7, 2017, well after the deadline for expert reports, and the
testimony was obviously not in the requisite written form.
See Enick Dep., Dkt. No. 133-1 at 461. Dr. Enick's testimony
identified materials he relied upon that were not disclosed in
his report. See id. at 60:15-20. Rule 26 “does not allow parties
to cure deficient expert reports by supplementing them with
later deposition testimony.” Ciomber v. Coop. Plus, Inc., 527
F.3d 635, 642 (7th Cir. 2008). To conclude otherwise would
undermine the two primary purposes of Rule 26(a)(2)(B)—to
provide notice to opposing counsel of the expert's proposed
testimony and to minimize the need for expert depositions.
See id.

Effective's Rule 26 violation is not substantially justified or
harmless. Dr. Enick admitted during his deposition that he
reviewed publications at the University of Pittsburgh's online
library while he was formulating his opinions. See Enick
Dep. at 60:15-20, Dkt. No. 133-1. Yet Dr. Enick did not
disclose these publications in his report. The Court would be
fully justified in refusing to consider Dr. Enick's deposition
testimony as evidence supporting Effective's response to
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BlueStone's motion for summary judgment. See Fed. R. Civ.
P. 37(c)(1) (“If a party fails to provide information or identify
a witness as required by Rule 26(a) or (e), the party is not
allowed to use that information or witness to supply evidence
on a motion, at a hearing, or at a trial, unless the failure was
substantially justified or is harmless.”).

*4  To avoid doubt, however, Dr. Enick's deposition
testimony does not establish a genuine issue of material
fact. Dr. Enick testified that he reviewed “seven or eight
papers on—by geologists and geophysicists—on the Barnett
shale,” and on the basis of these papers concluded that the
accused subterranean zone met the “shale” zone limitations.
See Enick Dep. at 60:15-20, Dkt. No. 133-1. The alleged
papers Dr. Enick refers to are not in the record and are not
even identified. And Dr. Enick did not provide a reasoned
explanation for why the accused subterranean zone includes
“one or more layers of rock composed primarily of shale
and that in the aggregate is composed primarily of shale,” as
the Court's claim construction requires. See Dkt. No. 108 at
18-26. Dr. Enick's testimony is at most conclusory and, as a
result, entitled to no meaningful weight. See Novartis Corp.
v. Ben Venue Labs., Inc., 271 F.3d 1043, 1050-55 (Fed. Cir.
2001). Accordingly, there is no competent evidence in the
record that would allow a reasonable jury to conclude that the
accused wells meet the “shale” zone limitations.

Finally, Effective's estoppel argument is not persuasive.
Effective argues that BlueStone's counsel conceded during
the claim construction hearing that the Barnett Shale is

a “shale” zone as the claims require. See Dkt. No. 143
at 11-12. In making this statement, however, BlueStone's
counsel was advocating for a construction similar to what
Dr. Enick appears to have assumed in his expert report,
i.e., that “a known and named shale” formation meets the
claims' requirements. See Hr'g Tr. at 42:15-45:6, Dkt. No.
89. BlueStone's counsel never admitted that the accused
Barnett Shale includes “one or more layers of rock composed
primarily of shale and that in the aggregate is composed
primarily of shale.” See Hr'g Tr., Dkt. No. 89. BlueStone's
counsel repeatedly argued that such a construction would
be difficult to test. See id. at 38:2-17, 41:3-8, Dkt. No. 89.
BlueStone's counsel at most conceded that the Barnett Shale
includes “shale” rock formations, but nothing was said about
the composition of those formations. Effective's estoppel
argument does not preclude summary judgment.

CONCLUSION

Effective has not come forward with evidence that the
accused subterranean target includes a zone of “shale,” as the
term has been construed—at Effective's request. Accordingly,
the Court recommends that BlueStone's motion summary

judgment of noninfringement be granted. 1

All Citations

Not Reported in Fed. Supp., 2017 WL 5895164

Footnotes

1 A party's failure to file written objections to the findings, conclusions, and recommendations contained in this
report within fourteen days after being served with a copy shall bar that party from de novo review by the
district judge of those findings, conclusions, and recommendations and, except on grounds of plain error,
from appellate review of unobjected-to factual findings, and legal conclusions accepted and adopted by the
district court. Fed. R. Civ. P. 72(b)(2); see Douglass v. United Servs. Auto. Ass'n., 79 F.3d 1415, 1430 (5th
Cir. 1996) (en banc).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER
GRANTING MOTION TO STRIKE SUPPLEMENTAL

EXPERT REPORT AND PORTIONS OF SUR-
REBUTTAL REPORT OF ANDRES BERNAL

DAVID BRIONES, SENIOR UNITED STATES DISTRICT
JUDGE

*1  On this day, the Court considered Plaintiff Familias
Unidas Por La Educatión's (“Familias Unidas”) “Opposed
Motion to Strike Supplemental Expert Report and Portions of
Sur-Rebuttal Report of Andres Bernal” (“Motion to Strike”),
filed on April 29, 2022. ECF No. 85. Familias Unidas asks
that the Court strike portions of Mr. Bernal's Sur-Rebuttal
Report and the entirety of his Supplemental Report. Mot. to
Strike 2, ECF No. 85. Defendant El Paso Independent School
District (“EPISD”) filed a Response. ECF No. 91.

Familias Unidas argues in its Motion to Strike that EPISD has
violated federal rules that govern the manner in which expert

reports must be filed and responded to, and it argues that parts
of those reports should therefore be excluded. It raises three
specific issues: (1) whether Mr. Bernal's Supplemental Report
is masquerading as a supplement in order to present new,
untimely arguments in defiance of the Court's deadlines, (2)
whether portions of Mr. Bernal's Sur-Rebuttal Report contain
novel analyses that should have been included in his original
report and therefore fall outside of limits of the sur-rebuttal
allowed by the Court, and (3) whether, if these disclosures
were untimely or improper, they should nonetheless be
admitted because any violations were substantially justified
or harmless.

EPISD argues in its Response that Mr. Bernal's Supplemental
Report was truly supplemental because it responded to one of
Familias Unidas's expert's criticisms that hadn't been raised
before, and it argues that Mr. Bernal's Sur-Rebuttal Report
was within the scope of the Court's order allowing a sur-
rebuttal because Mr. Bernal did not perform a new analysis
but merely explained “what the proper analysis would be.”
Resp. 7–11, ECF No. 91. Thus—EPISD argues—neither the
Supplemental Report nor any portion of the Sur-Rebuttal
violates the rule governing the disclosure of expert reports,
and neither should be stricken. Id.

The Court finds that both reports contain novel, untimely
arguments and therefore violate Rule 26 of the Federal
Rules of Civil Procedure. Additionally, the Court finds that
the violations of Rule 26 are not substantially justified or
harmless, and thus, the reports will be excluded. Fed. R. Civ.
P. 37(c)(1). That being the case, the Court will grant the
Motion to Strike.

BACKGROUND

The Motion to Strike now before the Court is part of
a lawsuit charging that EPISD intentionally discriminated
against Mexican and Mexican American students, in violation
of the Fourteenth Amendment's Equal Protection Clause and
of Title VI of the Civil Rights Act, when it closed three
elementary schools. Compl. ¶¶ 300, 305, 311, ECF No 24. The
lawsuit was brought by Familias Unidas, a nonprofit made
up of parents, guardians and caregivers of the children who
attended the schools that were closed. Id. ¶ 5.

To prove or disprove that EPISD intentionally discriminated
against students, both parties designated experts who would
produce reports about whether the closure of the three schools

Appendix of Authorities: 65 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 68 of 185

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB3E6086041EB11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem%20
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB3E6086041EB11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem%20
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB3E6086041EB11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem%20
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB3E6086041EB11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336417101&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336417101&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188168701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188168701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188168701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188168701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336423701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336423701&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0210703501&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0210703501&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Id0e1a7e00c0611ed8dd6bc0980139da1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20


Familias Unidas Por La Educación v. El Paso Independent..., Not Reported in Fed....
2022 WL 2906505

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2

had a disparate impact on Mexican and Mexican American
students: Stephen Bronars for Familias Unidas and Andres
Bernal for EPISD. Designation of Expert Witnesses by
Familias Unidas 2, ECF No. 41; Def.'s Designation of Expert
Witnesses, ECF No. 51.

*2  The production and exchange of those expert reports
was expected to comply with Federal Rule of Civil Procedure
26(a)(2)(A) and (B) as well as the Court's own Scheduling
Order. Fed R. Civ. P. 26(a)(2)(A), (B); Revised Scheduling
Order, ECF No. 37. At the time the reports were filed, the
Court's Scheduling Order allowed for each party's expert
to produce an original report and for the opposing party to
produce a rebuttal report. Revised Scheduling Order ¶ 1, ECF

No. 37. Rebuttal reports were due fourteen days after receipt
of the opposing expert's report. Revised Scheduling Order
¶ 1, ECF No. 37. The Scheduling Order did not allow for
sur-rebuttal reports or other reports. However, the Court later
issued an Order authorizing EPISD to file a sur-rebuttal report
that responded to Dr. Bronars's May 28, 2021 Report. Order
Granting Motion for Extension of Rebuttal Expert Deadlines,
ECF No. 64.

The dispute at the heart of this Motion to Strike turns on the
relationships between the reports ultimately produced by Dr.
Bronars and Mr. Bernal. The following chart shows all the
reports that were filed:

Original Report
 

Rebuttal Report
 

Sur-rebuttal
Report
 

March 26, 2021
– Familias
Unidas's expert
Dr. Bronars
timely submitted
his original report.
ECF No. 41.
 

EPISD did not
designate a
rebuttal expert
to Dr. Bronars's
original report in
the fourteen days
that followed.
 

N/A
 

May 14, 2021 –
EPISD's expert
Andres Bernal
timely submitted
his original report.
ECF No. 51.
 

May 28, 2021 –
Familias Unidas
timely designated
Dr. Bronars as
a rebuttal expert
to Mr. Bemal
and served his
rebuttal expert
report on EPISD.
ECF No. 56.
 

June 25, 2021 –
With the Court's
permission,
EPISD timely
served a sur-
rebuttal report
in response to
Dr. Bronars's
rebuttal report
(Sur-Rebuttal
Report). ECF No.
65.
 

January 17,
2022 – EPISD
—without notice
to the Court—
produced a third
report authored
by Mr. Bernal
(Supplemental
Report). ECF No.
85.
 

  

Familias Unidas argues that Mr. Bernal's Supplemental
Report is only masquerading as a “supplemental” report and
in fact offers a new analysis based on data that was available
to him at the time of his original report. Mot. to Strike 2,

ECF No. 85. It also argues that portions of Mr. Bernal's Sur-
Rebuttal are an untimely rebuttal of Dr. Bronar's original
report —rather than a sur-rebuttal addressing Dr. Bronar's

May 28 th  report—and are therefore outside of the scope of
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what was allowed by the Court's order authorizing a sur-
rebuttal. Id. EPISD disagrees, arguing that the Supplemental
Report is properly supplementary and that the entirety of the
Sur-Rebuttal Report falls squarely within the limits of the
Court's authorization. Resp. 7–11, ECF No. 91.

ANALYSIS

Rule 26 of the Federal Rules of Civil Procedure governs the
production and exchange of expert reports is governed by,
and it will guide the Court's analysis. First, the Court will
look at whether Mr. Bernal's Supplemental Report is truly
supplemental in that it corrects a prior filing that it later
learned was incorrect or incomplete as allowed by Federal
Rule of Civil Procedure 26(e)(1)(a). Second, the Court will
consider whether Mr. Bernal's Sur-Rebuttal Report exceeds
the scope of the sur-rebuttal allowed by the Court's order and
violates Rule 26's requirement that an expert's original report
contain all of the opinions a witness will express. See Fed. R.
Civ. P. 26(a)(2)(B) (an expert's original report must contain “a
complete statement of all opinions the witness will express.”).
Third, the Court will examine whether any violations of Rule
26 and the Court's order are substantially justified or harmless
per Rule 37(c)(1).

1. Mr. Bernal's Third Report is Not a Supplemental
Report But an Untimely Submission that Violates
Rule 26.

Mr. Bernal's Supplemental Report analyzed Dr. Bronars's
disparate impact calculations and performed a new statistical
calculation. Bernal January 17, 2022 Rep., ECF No. 85–3.
Familias Unidas argues that this Report violates Rule 26(a)(2)
(B) because it masquerades as a supplemental report when in
actuality it “offers a new statistical analysis and new opinions
that depart from the analysis and opinion in his First Report.”
Mot. to Strike 4, ECF No. 85.

a. Legal Standard for Supplemental Reports

*3  Testifying experts are required to produce a report
containing the opinions they will express and the basis and
reasons for them, among other things. Fed. R. Civ. P. 26(a)
(2)(B)(i). Experts are required to supplement that report if
they learn that it is incorrect or incomplete. Rule 26(a)(2)
(E). Importantly, supplemental disclosures “are not intended
to provide an extension of the deadline by which a party

must deliver the lion's share of its expert information.” Sierra
Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d
546, 571 (5th Cir. 1996). The duty to supplement extends to
information included in the expert's report and given during
the expert's deposition. Fed. R. Civ. P. 26(e)(2). Apart from
the original expert report, and any necessary supplements
to that report, experts may also produce rebuttal reports in
response to the expert reports provided by the opposing party.
Fed. R. Civ. P. 26(a)(2)(D)(ii).

b. Mr. Bernal's Third Report is not supplemental.

“Courts routinely reject untimely ‘supplemental’ expert
testimony where the opinions are based upon information
available prior to the deadline for expert disclosures and
disclosure ‘departs from [or] expands upon [the] original
report in [any] material respects.” Holcombe v. United
States, 516 F. Supp. 3d 660, 670 (W.D. Tex. 2021); see
Pratt v. Landings at Barksdale, No. CIV.A. 09-1734, 2013
WL 5375951, at *2 (W.D. La. Sept. 24, 2013) (striking a
declaration after finding that it “contains new opinions, not
mere logical extensions, that go beyond those previously
presented” and that “appear to be based upon information
available prior to the deadline for service of initial expert
reports.”). In a recent opinion from the Western District
of Texas, a court struck an expert report that posed as a
supplemental report but in fact contained an entirely new
statistical analysis. Daedalus Blue LLC v. SZ DJI Tech. Co.,
No. W-20-CV-00073-ADA, 2022 WL 831619, at *2 (W.D.
Tex. Feb. 24, 2022). That case was factually similar to this
case in one particularly notable way. In this case, Mr. Bernal
admitted that his supplemental report was in response to
criticisms by the opposing party. Resp. to Mot. to Strike 8,
ECF No. 91. In Daedalus Blue the expert “conceded [ ] it was
[the opposing party's] rebuttal report that prompted the filing
of [the] second report.” Id. at *5.

The Court agrees with Familias Unidas that Dr. Bernal's
Supplemental report is not truly supplementary, and it agrees
with other courts that have found that untimely reports that
undergo novel analyses should be stricken. Mr. Bernal clearly
used his Supplemental Report to perform a new analysis
with data that he had available to him at the time he wrote
his original report. In Mr. Bernal's own words, “for this
supplemental report, I took the analysis a step further and only
looked at the populations of the students in the 15 schools
closed.” Bernal January 17, 2022 Report ¶ 6, ECF No. 85–3
at 4. This contradicts his first report, where he used the entire
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Hispanic population of elementary school students within
EPISD to perform his disparate impact calculations. Bernal
First Report ¶ 5, ECF No. 85–1 at 3.

EPISD argues that Dr. Bernal's supplemental report is
appropriate because it was in response to a criticism raised by
Familias Unidas's expert Dr. Bronars for the first time during
Dr. Bronars's deposition on December 7, 2021. Resp. to Mot.
to Strike 8, ECF No. 91. “After learning of this new criticism
for the first time on December 7, 2021, counsel for EPISD,
Mr. Osborn, asked Mr. Bernal to redo the analysis from his
First Report by changing the denominator.” Id.

However, supplemental expert reports are meant to correct
prior “incomplete or incorrect” expert disclosures based on
information in the expert's original report that was later
found to be incomplete or incorrect. Fed. R. Civ. P. 26(e)(2).
The Rule is not designed to provide additional opportunities
for experts to rebut the opposing party's criticisms, as the
Defendant is attempting to do here. This is made clear by the
text of Rule 26(e) which states that parties have a duty to
supplement material when it is later found to be “incomplete
or incorrect, and if the additional or corrective information
has not otherwise been made known to other parties during
the discovery process or in writing.” Fed. R. Civ. P. 26(e)
(emphasis added). This language shows that supplemental
reports are designed to ensure the opposing party has
correct and complete information about prior disclosures,
not to provide additional opportunities for rebuttal. Thus,
Dr. Bernal's supplemental report is not “supplemental” and
violates Rule 26.

2. Portions of Mr. Bernal's Sur-Rebuttal Report
Exceed the Scope of the Sur-Rebuttal Allowed by the
Court.

*4  Mr. Bernal's Sur-Rebuttal Report critiques the statistical
method used by Dr. Bronars in his March 26th report to
evaluate disparate impact, suggests that he should have
instead performed a multivariate regression analysis, and
performs that new analysis. Bernal June 25, 2021 Rep., ECF
No. 85–2. Familias Unidas alleges that paragraphs 5, 10, and
11, chart 2, and pages 11–12 of Mr. Bernal's Sur-Rebuttal
report should be stricken for two reasons. First, it alleges that
these portions of the report do not respond to the criticisms
contained in Dr. Bronars's May 28 rebuttal report, but instead
address Dr. Bronars original analysis contained in his March

26 th  report, when the Court specifically granted Mr. Bernal
permission to rebut the May 28 expert report. Mot. to Strike 6,

ECF No. 85; Order Granting Motion for Extension of Rebuttal
Expert Deadlines, ECF No. 64. Second, it alleges that these
sections of the report present a new analysis and opinion that
is inconsistent with Mr. Bernal's original report. Mot. to Strike
6, ECF No. 85.

EPISD argues that Mr. Bernal does not perform a new analysis
in his Sur-Rebuttal Report, but merely says that Dr. Bronars
should have performed a different type of analysis. Resp. 10,
ECF No 91. EPISD also argues that none of Mr. Bernal's Sur-
Rebuttal Report should be stricken because Familias Unidas
may cross-examine Mr. Bemal regarding the report, and thus,
it has suffered no harm or prejudice. Id.

a. Legal Standard for Sur-Rebuttal Reports

Rule 26 requires that an expert's original report must contain
“a complete statement of all opinions the witness will
express.” Fed. R. Civ. P. 26(a)(2)(B) (emphases added). Thus,
it “allows for the designation of a rebuttal expert witness
‘solely to contradict or rebut evidence on the same subject
matter identified by another party under Rule 26(a)(2)(B) ....”
Rex Real Estate I, L. P. v. Rex Real Estate Exchange, Inc.,
No. A-19-CV-00696-RP, 2022 WL 1014139, at *2 (W.D. Tex.
Apr. 5, 2022) (citing Fed. R. Civ. P. 26(a)(2)(D)(ii)). The
Federal Rules do not authorize sur-rebuttal reports in every
case, and to read them as doing so would be nonsensical as
it would “open[ ] the door to an infinitely iterative process
whereby each new report necessitates not only a counter-
report but also a repeat deposition.” Wal-Mart Stores, Inc.
v. Texas Alcoholic Beverage Commission, 1:15-cv-134-RP,
2017 WL 9480314, at *2 (W.D. Tex. May 22, 2017).

However, a sur-rebuttal report may be authorized in a
particular case by a district court. U.S. v. Moody, 903 F.2d
321, 330–31 (5th Cir. 1990) (citations omitted) (“The decision
to permit surrebuttal falls within the discretion of the trial
court ....). Rule 26 requires that the scope of such a sur-rebuttal
report be limited to evidence that contradicts or rebuts the
testimony and opinions contained within the rebuttal report.
See, e.g., Shen Wei (USA) Inc. v. Sempermed USA, Inc., No.
05 C 6004, 2009 WL 674364 at *2 (N.D. III. Mar. 12, 2009)
(finding that a sur-rebuttal report exceeded the permissible
scope by bringing up novel arguments rather than refuting
opposing counsel's expert's opinion with evidence contained
in previous reports). A sur-rebuttal report that “raise[s] new
arguments or opinions that were not introduced in the first
report” thus violates Rule 26. U.S. Bank Nat'l Ass'n v. Verizon
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Commc'ns Inc., No. 3:10-CV-1842-G, 2012 WL 12885083,
at *1 (N.D. Tex. Aug. 3, 2012).

b. Paragraphs 5, 10, and 11, Chart 2, and Pages
11–12 of Mr. Bernal's Sur-Rebuttal Report do

not comply with the Court's order allowing
a Sur-Rebuttal Report and because they

introduce new analyses in violation of Rule 26.

Sur-rebuttal expert reports were not contemplated in
the Scheduling Order in force when the expert reports
were filed. Revised Scheduling Order, ECF No. 37. The
Court subsequently issued an order, consistent with the
requirements of Rule 26, that allowed EPISD to “designate [a]
rebuttal expert in response to the May 28, 2021 expert report
of Stephen Bronars [Familias Unidas's expert]” and serve
his report. Order Granting Motion for Extension of Rebuttal
Expert Deadlines, ECF No. 64 (emphasis added). Mr. Bernal
was thus authorized to respond only to Dr. Bronars's May
28, 2021 expert report. Any arguments not responsive to that
report are thus in violation of both the Court's order and Rule
26. The Court turns now to the issue of whether Mr. Bernal's
Sur-Rebuttal Report contains any such arguments. Revised
Scheduling Order 1, ECF No. 37.

*5  Paragraph 5 of Mr. Bernal's Sur-Rebuttal Report contains
an admission by Mr. Bernal that he is rebutting Dr. Bronars's

March 26 th  report, not his May 28 report: “Based on
my review and analysis of the work completed by Dr.
Stephen Bronars, and his rebuttal on March 26, 2021, I have
determined that his analysis remains statistically flawed ....”
Bernal June 25, 2021 Rep. ¶5, ECF No. 85–2. Mr. Bernal then
goes on to propose a new analysis, a multivariate regression
analysis, to determine the role of race in the closure of the
three elementary schools. Id. Paragraphs 10 and 11 further
discuss the multivariate regression analysis and argue that Dr.
Bronars should have performed that analysis. Id. at ¶¶ 10, 11.
Chart 2 and pages 11–12 of the report appear to show the
results of a multivariate regression analysis performed by Mr.
Bernal. Id. at 6, 11–12.

Reports that include “new arguments, analyses and opinions”
should be excluded. Wal-Mart Stores, Inc., 2017 WL at *2.
A court in the Western District of Texas recently found
that a second report that included a new regression analysis
that attempted to “control for confounding variables” was
excludable because Rule 26 does not allow additive reports.
Id. at 3. Dr. Bernal's Sur-Rebuttal Report, like the one at issue

in Wal-Mart, attempts to perform an entirely new analysis to
show “that other factors should have been considered in [Dr.
Bronar's] statistical analysis.” Id; Bernal June 25, 2021 Rep.
¶11, ECF No. 85–2.

Because they contain a novel analysis and respond to Mr.

Bronars's May 28 report and not his March 26 th  report,
portions of Mr. Bernal's Sur-Rebuttal report run afoul of
Rule 26 and the scheduling order permitting the report. Thus,
paragraphs 5, 10, 11, chart 2, and pages 11–12 of Mr. Bernal's
Sur-Rebuttal Report violate Rule 26.

3. EPISD's Failure to Comply With Rule 26 is Not
Substantially Justified or Harmless. Thus, per Rule
37(c)(1), They Should be Stricken.

Rule 37 defines the sanction for violations of Rule 26. The
Court now determines whether Rule 37 requires that the
Supplemental Report and portions of the Sur-Rebuttal report,
which the Court has determined to have violated Rule 26,
must be stricken.

a. Legal Standard for Striking Evidence

“If a party fails to provide information ... as required by
Rule 26(a) ... the party is not allowed to use that information
or witness to supply evidence on a motion, at a hearing,
or at a trial, unless the failure was substantially justified or
harmless.” Fed. R. Civ. P. 37(c)(1). The burden of proving that
the failure to disclose was substantially justified or harmless
is on the party facing sanctions. Sanchez v. Swift Transp. Co.
of Arizona, LLC, 4:15CV15-LG, 2017 WL 2829703, at *2
(W.D. Tex. June 29, 2017) (citations omitted).

In Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc.,
the Fifth Circuit set out four factors to evaluate whether a
failure to disclose information in discovery was substantially
justified or harmless: “(1) the importance of the witnesses'
testimony; (2) the prejudice to the opposing party of allowing
the witnesses to testify; (3) the possibility of curing such
prejudice by granting a continuance; and (4) the explanation,
if any, for the party's failure to comply with the discovery
order.” 73 F.3d 546, 572 (5th Cir. 1996) (citing Bradley v.
United States, 866 F.2d 120 125 (5th Cir. 1989).
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b. The information contained in the reports
subject to being stricken is not important

enough to be substantially justified.

With respect to Mr. Bernal's Supplemental Report, EPISD
argues that it is important “because it mimics Dr. Bronars'
analysis with the correction of accounting for the variation
in the size of the schools being studied, it accounts for Dr.
Bronars' criticism first raised in his deposition, and the results
show there is no disparate impact when the variation in the
size of [ ] schools [ ] is accounted for.” Resp. 9, ECF No.
91. With respect to Mr. Bernal's Sur-Rebuttal Report, EPISD
does not appear to address the importance of the potentially
excludable report other than to say that it contains “evidence
that bears directly on the merits of Plaintiff's claims.” Resp.
11, ECF No. 91.

*6  Familias Unidas argues that neither the Supplemental
Report nor portions of the Sur-Rebuttal Report are important
because Mr. Bernal had the data necessary to run the analyses
in his first report, and he chose not to. Mot. to Strike 9,
ECF No. 85. Additionally, it argues that the information that
EPISD alleges was first raised in Dr. Bronars's deposition,
was actually raised in his sur-rebuttal report in May, before
EPISD filed its sur-rebuttal report. Mot. to Strike 8, ECF No.
85. Lastly, Familias Unidas also argues that the importance of
the portions of the reports at issue is diminished by the fact
that Mr. Bernal would still be able to testify as to the analysis
he performed in his first report.

The Court agrees with Familias Unidas. Even if the reports
are stricken, EPISD retains the ability to present the analysis
it performed in its first report and to present the arguments
in its Sur-Rebuttal Report that properly responded to Mr.
Bronars's May 28 report. Additionally, the non-importance of
the analyses is shown by the fact that they weren't performed
in the first two opportunities Mr. Bernal had to perform
them. As another district court stated, “[i]f the tests were that
important, defendant should have conducted them earlier, and
if that were not possible, it should have sought the Court's
permission to conduct them later.” Phillips v. Gen. Motors
Corp., No. CIV.A.99–3423, 2000 WL 1285380, at *5 (E.D.
La. Sept. 12, 2000).

c. Allowing the Court to consider Mr. Bernal's
supplemental report and portions of his sur-

rebuttal report would prejudice Familias Unidas.

If the reports were allowed in, they would prejudice Familias
Unidas. Allowing a supplemental report prejudices the
opposing party when that party would “lack[ ] the appropriate
time to properly consider the new report and prepare an
adequate rebuttal due to Defendants' untimel[iness].” Kumar
v. Frisco Indep. Sch. Dist., 476 F. Supp. 3d 439, 470 (E.D.
Tex. 2020). The Court agrees with Familias Unidas that the
sections of the reports at issue in this case “introduced new
opinions and analyses under the guise of sur-rebuttal and
supplemental reports, depriving Plaintiff of any meaningful
opportunity to rebut them with a report from its own or
additional rebuttal experts.” Resp. 9, ECF No. 85.

d. The prejudice to Familias Unidas from the
reports cannot be cured through a continuance.

Thirdly, allowing a continuance would not cure the prejudice
to Familias Unidas because of the burden it would place
on Familias Unidas to designate a rebuttal expert at the
last minute due to EPISD's untimely filings. Mot. to Strike
10, ECF NO. 85. Additionally, deadlines in this case have
already been postponed four times, and trial is less than
two months away. Order Granting Motion to Extend Fourth
Scheduling Order Deadlines, ECF No. 76; Order Resetting
Bench Trial, ECF No. 108. Thus, the court will not grant a
further continuance.

e. There is no valid explanation for EPISD's failure to
comply with Rule 26 and the Court's scheduling orders.

Per the Court's scheduling orders, EPISD had the opportunity
to provide a rebuttal report to Mr. Bronar's first report in
April of 2021. EPISD did not designate a rebuttal expert at
the time. Instead, EPISD requested an additional opportunity
to submit a sur-rebuttal report in June 2021. ECF No. 65.
Even though sur-rebuttal expert reports are not routine, and
were not initially contemplated in the Court's scheduling
order, the Court granted EPISD an opportunity to submit an
additional report. Furthermore, the order granting the Sur-
Rebuttal Report by Mr. Bernal was limited in scope. There
was no reason for EPISD to introduce new analyses in its Sur-
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Rebuttal Report or to produce a Supplemental Report without
permission by the Court.

CONCLUSION

*7  Plaintiff Familias Unidas moves to strike expert witness
Andres Bernal's Supplemental Report and paragraphs 5, 10,
and 11, chart 2, and pages 11–12 of his Sur-Rebuttal Report,
arguing that these reports violate Federal Rule of Civil
Procedure 26. The Court finds that Mr. Bernal's reports do
violate Rule 26 and that these violations are not substantially
justified or harmless under Rule 37 and must be stricken.
Familias Unidas's Motion to Strike will therefore be granted.

Accordingly, IT IS HEREBY ORDERED that Plaintiff
Familias Unidas Por La Education's “Opposed Motion
to Strike Supplemental Expert Report and Portions of
Sur-Rebuttal Report of Andres Bernal,” ECF No. 85, is
GRANTED.

IT IS FURTHER ORDERED that paragraphs 5, 10, 11,
chart 2, and pages 11–12 of “Bernal June 25, 2021 Report”
and “Bernal January 17, 2022 Report,” ECF Nos. 85-2 and
85-3 are STRICKEN from the record.

All Citations

Not Reported in Fed. Supp., 2022 WL 2906505

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. Texas, Dallas Division.

September Lee FULLER, Plaintiff,

v.

WERNER ENTERPRISES, INC., et al., Defendants.

Case No. 3:16-CV-2958-BK
|

Signed 11/29/2018

Attorneys and Law Firms

Guy I. Wade, III, Derryberry Zips Wade Lawhorn PLLC,
Dallas, TX, Craig D. Zips, Daniel Glen Gibbins, Jr., Daryl
L. Derryberry, Derryberry Zips Wae Lawhorn, PLLC, Tyler,
TX, for Plaintiff.

Daniel M. Karp, Cynthia Karina Rigney, Michael P. Sharp,
Dennis Daniels, Jennifer Mauer Lee, Fee Smith Sharp &
Vitullo LLP, Dallas, TX, for Defendants.

ORDER

RENÉE HARRIS TOLIVER, UNITED STATES
MAGISTRATE JUDGE

*1  Pending before the Court is Plaintiff's Motion to
Exclude or Limit Testimony of Defendants' Retained Expert
Witnesses. Doc. 75. For the reasons stated herein, the Motion
GRANTED.

On January 3, 2018, the Court entered a Scheduling Order
that set deadlines for, inter alia, the submission of the parties'

expert witness reports. 1  See Doc. 40 at 1 (“Any party
without the burden of proof on an issue shall designate its
responsive expert witness and provide expert reports to the
other party no later than February 19, 2018.”). Defendants
retained two experts, Andrew Irwin and Peter Sullivan, and
timely submitted their written reports in compliance with the
Court's Scheduling Order. Doc. 76 at 16, 24. Plaintiff now
contends that Irwin and Sullivan subsequently submitted by
deposition “new opinions” that do not appear in their reports
in violation of Rule 26(a)(2) of the Federal Rules of Civil
Procedure. Doc. 75 at 4-5.

As an initial matter, Plaintiff also seeks to exclude portions
of Irwin's and Sullivan's deposition testimony as “irrelevant”
and concerning “matters that are within the knowledge or
experience of laypersons and will therefore not aid the jury.”

Doc. 75 at 9. 2  Defendants respond:

Defendant does not contest that expert
opinions regarding the conditions
should be based upon all witness
testimony and other factual evidence
admitted before this Court and that
such conclusion can be drawn by
the jury. Neither Irwin nor Sullivan
seek to proffer a final opinion as to
the condition of the roadway at the
exact moment of the incident, and
Defendants agree that the testimony of
the parties and other witnesses is the
appropriate manner in which the jury
should receive said information.

Doc. 82 at 5. Considering Defendants' concession, the issue
is moot.

I. PARTIES' ARGUMENTS
Plaintiff claims that Irwin and Sullivan expressed opinions
in their depositions that were not included in their earlier
written reports. Specifically, Plaintiff argues that Irwin's
report did not contain (1) “[a]n opinion regarding Plaintiff's
driver reaction time,” (2) “[a]ny opinion that Plaintiff was
traveling at about 13 miles per hour at the time of her
impact with Hittner's trailer,” or (3) “[a]ny opinion about
the retroreflectiveness of the tape on the Hittner trailer
which Defendants assert should have alerted Plaintiff” to the
presence of Hittner's vehicle in the roadway. Doc. 75 at 6-7.
She also avers that Sullivan's report did not contain an opinion
that: (1) the malfunction of the parking brake “resulted from
an icy valve that stuck and drained the parking brake circuit of
its air such that the parking brake applied[,]” and (2) there was
a “possibility” there was an “intermittent failure or problem
with one of the air brake system valves.” Doc. 75 at 8-9.

*2  In response, Defendants argue that the Texas Supreme
Court has “imposed upon this Court” the role of “gatekeeper”
in the context of expert opinions, and that Irwin's and
Sullivan's testimonies “meet all of the requirements of Texas
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Rule of Evidence 702.” Doc. 82 at 2. Defendants further
contend that Irwin's and Sullivan's testimony does not contain
“new opinions,” but only “furtherance” and “additional
reasons” in support of their prior opinions. Doc. 82 at 3-4.
Finally, Defendants reason that (1) a new opinion may not
be struck if it is substantially justified, (2) “any failure by
Mr. Irwin to include specifically in his report” an opinion
regarding the tape “is certainly harmless and in no way a
surprise to Plaintiff,” because Defendants cross-designated

Continental Express's expert Cline Young, 3  who rendered
an opinion about the tape, and (3) to “strike a specific speed
opinion that is not new but merely a continued honing of a
pre-existing opinion, set forth in the report and deposition,
would be overly prejudicial to Defendant.” Doc. 82 at 3-4.

II. LEGAL STANDARD
The Federal Rules of Civil Procedure and Evidence—not the
Texas Rules—govern in federal diversity jurisdiction cases.
See Grenada Steel Indus., Inc. v. Ala. Oxygen Co., Inc., 695
F.2d 883, 885 (5th Cir. 1983) (holding that in a diversity
action, federal courts apply federal procedural law, including
the Federal Rules of Evidence). Under Federal Rule of Civil
Procedure 26(a)(2)(B)(i), a “retained” expert witness must
provide to the opposing party a written report containing, inter
alia, “a complete statement of all opinions the witness will
express and the basis and reasons for them.” FED. R. CIV. P.
26 (a)(2)(B)(i). The report must be “detailed and complete”
so as “to avoid the disclosure of ‘sketchy and vague’ expert
information.” Sierra Club v. Cedar Point Oil Co., Inc., 73
F.3d 546, 571 (5th Cir. 1996) (quoting FED. R. CIV. P. 26
Adv. Comm. Notes 1993). A party who fails to disclose
information required under Rule 26(a) is not permitted to use
that information as evidence at trial “unless the failure was
substantially justified or is harmless.” FED. R. CIV. P. 37(c)
(1).

A. Rule 26(a)(2)
Five months after written expert reports were due in this case,
Plaintiff's counsel deposed Irwin. Doc. 76 at 40. During the
deposition, Irwin conceded that his written report did not
contain opinions about Plaintiff's “driver reaction time.” Doc.
76 at 46-47. Nevertheless, Irwin proceeded to opine on the
subject. See, e.g., Doc. 76 at 46-51 (conceding that his written
report did not address driver reaction time but proceeding
to analyze information not present in his report and opining,
inter alia, that if someone asked him “Did [Plaintiff] have
a reaction?” he would respond “Yes, she did”). By that
same deposition, Irwin concluded that Plaintiff's vehicle was

traveling “about 13 miles per hour,” but explained that his
conclusion was based on “additional analysis [he performed]
after [he] wrote his report.” Doc. 76 at 53-54. Finally, Irwin
further expressed an opinion on the “retroreflectiveness” of
tape on Defendant Hittner's trailer, which he also admits is not
in his report. Doc. 76 at 80.

Similarly, six months after written expert reports were due,
Plaintiff's counsel deposed Sullivan. Doc. 76 at 84. By that
deposition, Sullivan conceded to giving a new opinion “in
terms of specificity” regarding the freezing up of the brake
air valve system, Doc. 76 at 96-100, and later admitted that
his discussion on a possible “intermittent failure or problem
with one of the air brake system valves” is not in his report.
Doc. 76 at 101-03.

Defendants' characterization of the testimony as a
“furtherance” of and “additional reasons” supporting prior
opinions is unavailing. The law is clear that an expert report
must be “detailed and complete” and state “the testimony
the witness is expected to present during direct examination,
together with the reasons therefor.” FED. R. CIV. P. 26 (a)(2)
Adv. Comm. Notes 1993. Compliance with the Rule ensures
a party is not “ambushed” at trial. Norris v. United States, No.
3:11-CV-1351-D, 2012 WL 1231804, at *1 (N.D. Tex. Apr.
12, 2012) (Fitzwater, C.J.). As such, to comply with Rule 26
(a)(2), Defendants must have disclosed Irwin's and Sullivan's
“complete” opinions into their respective reports. They did
not; nor did subsequently request leave to provide amended
reports based on good cause.

*3  To the extent the experts suggested that they did not
include all opinions in their reports because they did not yet
have the benefit of Plaintiff's deposition testimony, Doc. 76
at 50, 98, those arguments are equally unavailing. The record
reflects that Defendants deposed Plaintiff on September 8,
2017, and again on November 3, 2017, Doc. 76 at 4. Both
dates were well before the Court's February 2018 deadline for
submission of expert written reports.

Consequently, absent harmless error or substantial
justification, Defendants cannot present the non-disclosed
opinions because they were not disclosed in compliance with
Rule 26 (a)(2). FED. R. CIV. PROC. 37(c)(1).

B. Harmless Error Analysis
In considering whether a Rule 26(a) violation was
substantially justified or harmless, the Court considers (1)
the reason for the failure to disclose the information, (2)
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the importance of the testimony, (3) the potential prejudice
in allowing the testimony, and (4) the availability of a
continuance to cure such prejudice. Betzel v. State Farm
Lloyds, 480 F.3d 704, 707 (5th Cir. 2007). The Court has
“broad discretion” in addressing this issue. BCC Merchant
Solutions, Inc. v. JetPay, LLC, No. 3:12-CV-5185-B, 2016
WL 3264283, at *3 (N.D. Tex. Feb. 19, 2016) (Boyle, J.); see
also Harris v. Amoco Production Co., 768 F.2d 669 (5th Cir.
1985).

With regard to the first factor, Defendants have not provided
an explanation for their failure to disclose the information
in Irwin's and Sullivan's depositions in their expert witness
reports. Therefore, this factor weighs in favor of excluding
the testimony. See Thomas v. Hunt Cty., Tex., 3:10-CV-2401-
M, 2011 WL 2412957, at *2 (N.D. Tex. June 15, 2011)
(Lynn, J.) (citing 1488, Inc. v. Philsec Inv. Corp., 939 F.2d
1281, 1289 (5th Cir. 1991)) (addressing the first factor
and finding that “the exclusion of expert testimony is
‘particularly appropriate’ where a party does not offer an
adequate explanation for failing to comply with the deadlines
established in a pretrial scheduling order”).

As to the second factor, Defendants maintain that striking
the deposition testimony would be “overtly prejudicial.”
Doc. 82 at 3. However, “the claimed importance of
[Defendants'] expert testimony merely underscores the need
for [Defendants] to have complied with the court's deadlines
or at least informed [the Court] in advance if good faith
compliance was not possible.” Barrett v. Atlantic Richfield
Co., 95 F.3d 375, 381 (5th Cir. 1996). Therefore, this factor
weighs in favor of exclusion.

In relation to the third factor, the Court considers the potential
prejudice to Plaintiff that would result from the admitting
each of the non-disclosed opinions. With regard to Irwin's
testimony on reaction time, Defendant claims, without further
explanation, Plaintiff would not be prejudiced because “both
parties have been conducting discovery through the entirety
of this case, including an inspection of the Plaintiff's vehicle in
September, 2018.” Doc. 82 at 3. However, had Irwin included
his opinion on reaction time in his written report, Plaintiff
ostensibly could have hired her own expert to rebut the
same. Such a scenario embodies the very essence of the rule.
Lofton v. McNeil Consumer & Specialty Pharmaceuticals,
No. 3:05-CV-1531-L (BH), 2008 WL 4878066, at *10 (N.D.
Tex. July 25, 2008) (Ramirez, J.) (internal citation omitted).
Accordingly, the Court finds that permitting Irwin's non-
disclosed opinion reaction time would prejudice Plaintiff.

*4  The Court next addresses Irwin's non-disclosed opinion
that Plaintiff was traveling about 13 miles per hour. Several
months after submitting his written report in which he opined
that Plaintiff was traveling 28 miles per hour at the time
of the accident, Irwin testified at deposition that Plaintiff
was traveling only 13 miles per hour. Considering the stark
difference in Irwin's opinions, allowing the non-disclosed
opinion would amount to an ambush and prejudice Plaintiff.
See Norris, 2012 WL 1231804, at *1 (“The purpose of a
‘detailed and complete’ expert report as contemplated by Rule
26(a) ... [is to] prevent an ambush at trial.”) (quoting In re
Enron Corp., Secs., Derivative & “ERISA” Litig., MDL No.
1446, 2007 WL 5023541, at *1 (S.D. Tex. Feb. 1. 2007))
(alterations in original).

Regarding Irwin's testimony about the tape along the side
of Defendant Hittner's vehicle, Defendants contend that
Plaintiff would not be prejudiced by this testimony because
Continental Express, Inc.—a prior co-defendant in this case
—designated Cline Young as an expert, who opined on
the “reflection properties” of tape at issue in this case.
Defendants argue that since they cross-designated Young as
an expert, Irwin's deposition testimony is harmless because
“such opinion has been part of this lawsuit since November
6, 2017.” Doc. 82 at 4. By written report, Young opined that:

The lights of the Werner vehicle, whether they were ON or
OFF due to the collision of the Stubbs vehicle (Continental
Express) with the Hittner vehicle (Werner Enterprises)
had virtually nothing to do with the subsequent accidents
(Stubbs striking Hittner – Fernandez striking Stubbs –
Fuller Striking Hittner) due to the dominating reflection
properties of the DOT-C2 red and white tape long the side
of the trailer.

* * *

The retroreflectivity of the red/white tape on the side of
the Werner semi-trailer was excellent at the time of my
inspection (10-12-17). The distance at which the red/white
tape could be seen if no atmospheric interference could be
as high as 1000 feet or higher.

* * *

In short, the reflection properties of the red/white tape can
return more light than the taller lights at certain distances.
Hence, by the above calculations Ms. Fuller would have
had ample opportunity to avoid striking the Werner vehicle
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if she had been paying attention to all of the information
available to her.

Doc. 83 at 29-30.

However, Irwin expressed opinions in his deposition
testimony that are different than Young's:

When the trailer's perpendicular
and Mr. Stubbs encounters it, that
reflective tape is facing him at an
angle that would allow the tape to
be reflective and allow him to get
the benefit of it. After he hits that
trailer and it swings so that it's facing
southeast, it's at enough of an angle
on the roadway when Ms. Fuller
encounters it, the tape, while still being
equally reflective, would not provide
her the same level of benefit that Mr.
Stubbs was provided.

Doc. 76 at 80-81. Because Irwin's opinions are not merely
cumulative or duplicative of Young's, permitting the use of
the Irwin's undisclosed opinions would prejudice Plaintiff for
the reasons already stated herein.

Next, the court addresses Sullivan's testimony on the
malfunctioning of the parking brake resulting from an icy
valve. Plaintiff argues that because Sullivan's opinion was
unknown to her until he testified at deposition after the close
of discovery, she would be prejudiced by its admission. Doc.
75 at 8. Defendant does not address Plaintiff's argument;
however, the Court agrees that allowing Sullivan's non-
disclosed opinion testimony would prejudice Plaintiff.

*5  Finally, the Court considers Sullivan's undisclosed
opinions about the “possibility” of an intermittent failure
or problem with an air brake system valve. Because the
opinion was not included in Sullivan's written report, and
in light of the policy reasons underlying Rule 26, the Court
finds Plaintiff would be prejudiced by the admission of the
testimony. See Sierra Club, 73 F.3d at 571; Norris, 2012 WL
1231804, at *1.

For the foregoing reasons, the third factor also weighs
against permitting the use at trial of the undisclosed opinion
testimony.

The fourth and final factor the Court considers is the
availability of a continuance to cure such prejudice. The
Court previously warned the parties that trial was set in early
December of 2018 and would not “again be reset absent good
cause.” Doc. 59 at 1. Neither party has demonstrated good
cause for a continuance. This factor weighs against admission
of the undisclosed opinions.

Upon weighing the relevant factors, the Court does not find
that Defendants' failure to disclose the opinion testimony was
“substantially justified” or “harmless.” FED. R. CIV. P. 37(c)
(1).

III. CONCLUSION
Plaintiff's Motion to Exclude or Limit Testimony of
Defendants' Retained Expert Witnesses, Doc. 75, is
GRANTED, and the opinion testimony that is the subject of
the motion is EXCLUDED.

All Citations

Not Reported in Fed. Supp., 2018 WL 10380370

Footnotes

1 The Court subsequently amended the Scheduling Order, Doc. 59, but did not modify the deadline for the
submission of expert written reports.

2 With regard to Irwin, Plaintiff objects to (1) any opinion on whether the highway at the scene of the accident
was “icy” or had accumulations of ice at the time of the accident, and (2) any opinion that “some” of the
snow and ice reflected in the photographs of the scene “may have reflected conditions that were a result
of weather that occurred after the time of the accident.” Doc. 75 at 10-13. As to Sullivan, Plaintiff objects to
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(1) any “interpretation” of police reports concerning the accident or “discussion” of what Hittner allegedly told
the investigating State Trooper at the scene of the accident, and (2) any testimony to the effect that “Werner
historically operates safely, has a satisfactory carrier safety rating, has a lower than average out-of-service
rate, or was in compliance with the Federal Motor Carrier Safety Regulations (“FMSCRs”) with respect to its
hiring, retention or training of Hittner.” Doc. 75 at 13-14.

3 Continental Express, Inc. is a prior co-defendant in this case and has been dismissed. Doc. 66.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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893 F.2d 787
United States Court of Appeals, Fifth Circuit.

Robert GEISERMAN, Plaintiff–Appellant,

v.

John H. MacDONALD, et al., Defendants.

A.B. & A.B. & Associates, Defendants-Appellees.

No. 89–1015
|

Feb. 7, 1990.

Synopsis
Venture partner brought suit against his former attorney for
attorney's alleged malpractice in simultaneously representing
adverse interests while negotiating modification to lease. The
United States District Court for the Northern District of
Texas, Barefoot Sanders, Chief Judge, granted defendant's
motion for summary judgment, and plaintiff appealed. The
Court of Appeals, Edith H. Jones, Circuit Judge, held that:
(1) decision to exclude expert witness testimony based on
plaintiff's failure to timely designate experts was not abuse of
discretion, and (2) plaintiff could not attempt to create fact
issue with affidavit of expert whose testimony would not be
admissible at trial.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

Attorneys and Law Firms

*789  Gary B. Sack, Andrew C. Hall, Richard F. O'Brien,
Hall, Poller & O'Brien, Miami, Fla., for plaintiff-appellant.

Paul M. Koning, Robert H. Mow, Jr., Hughes & Luce, Dallas,
Tex., for Turner and Turner & Assoc.

Appeal from the United States District Court for the Northern
District of Texas.

Before GEE, JONES, and SMITH, Circuit Judges:

EDITH H. JONES, Circuit Judge:

I.

FACTS

Plaintiff-appellant, Robert Geiserman, filed suit against some
business partners and the attorney who had represented them
in a real estate venture. Geiserman alleged that an attorney,
A.B., and his firm, A.B. and Associates (referred to as
Attorney), represented the venture and the venture partners
while contemporaneously representing an adverse party. The
district court struck Geiserman's late-filed designation of an
expert witness, refused to permit his untimely answers to
interrogatories and granted summary judgment to appellee

Attorney and his firm. 1  We hold that the court's insistence
upon enforcing discovery timetables was proper, and we
affirm.

A. Geiserman's Allegations
In his complaint, Geiserman stated that he and other venture
partners intended to develop a shopping center. The venture
entered into a lease agreement with Racquetball Resorts
International, which was controlled by Finley, one of the
venture partners. When Finley decided to sell his interests in
Racquetball Resorts, he wanted to renegotiate the lease terms
to make Racquetball Resorts more attractive to prospective
purchasers. Geiserman alleged that Attorney and the other
venture partners conspired to modify the lease terms to the
venture's detriment. Geiserman also contended that Attorney
represented Finley's individual interests, Racquetball Resorts'
interests and the joint venture's interest simultaneously and
adversely to the joint venture.

From these allegations, Geiserman concocted causes of action
for legal malpractice and breach of fiduciary duty against
Attorney and his firm.

B. Proceedings in the District Court
The case was filed in June 1987. Pursuant to a scheduling
order dated January 19, 1988, the case was to proceed along
the following schedule: the trial was set for December 5,
1988; discovery was to be completed by October 3, 1988;
the plaintiff was to “file a written designation of its expert
witnesses at least 90 days before trial”, and the defendants
were to designate their expert witnesses at least 75 days before
trial.

Geiserman missed, without timely explanation, two deadlines
for identifying his expert witnesses. On July 28, 1988,
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Attorney inquired in interrogatories as to the identity of
Geiserman's expert witnesses. These interrogatories were not

answered by the August 29, 1988 deadline. 2  Moreover,
Geiserman's motion for an enlargement of time to respond
to the interrogatories, filed September 1, was denied because
he failed to show good cause for the extension. The court
denied a subsequent request for extension, which was filed on
September 26, the following day.

*790  Second, Geiserman did not designate any expert
witnesses by the September 6 deadline imposed by the
court's scheduling order and also required by Local Rule

8.1(c). 3  Without leave of court, however, on September 22,
Geiserman attempted to designate two expert witnesses. This
designation was later amended because the attorney expert
witness declined to participate.

Responding to Geiserman's delays in the face of the
impending discovery deadline, Attorney filed several
motions: one to dismiss or alternatively to preclude evidence
as a sanction for failure to answer the interrogatories and
for summary judgment; and a motion to strike Geiserman's
untimely expert witness designation.

On November 3, the court ruled on the various
pending motions. The court granted Attorney's motion to
strike Geiserman's expert witness designations and denied
Attorney's motion to dismiss as a sanction. The court initially
denied Attorney's motion for summary judgment based on
Geiserman's contention that some of his claims against
Attorney could proceed without expert testimony. Upon a
later motion for reconsideration, however, the court found
that Geiserman failed to support his malpractice claim with
sufficient summary judgment evidence, expert or otherwise,

to avoid summary judgment. 4

Geiserman raises several objections on appeal. First,
Geiserman contends that the court improperly struck his
expert witness designations. Geiserman also argues that
the court erred in disregarding evidence that he offered in
opposition to the summary judgment. Finally, Geiserman
contends that the court erred in granting summary judgment
against him.

II.

ENFORCEMENT OF DISCOVERY ORDERS

Without disputing that he missed two deadlines for

designating expert witnesses, 5  as recited above, Geiserman
complains that the district court improperly prevented him
from presenting expert testimony to support his claims of
legal malpractice against Attorney.

The court's order striking the late expert witness designation
and precluding any expert witness testimony involves both
the enforcement of a scheduling order and the enforcement
of local rules. We review either type of order under the abuse
of discretion standard. See Bradley v. United States, 866
F.2d 120, 124 (5th Cir.1989) (amendment of pretrial order);
Sturgeon v. Airborne Freight Corp., 778 F.2d 1154, 1157–58
(5th Cir.1985) (refusal to allow expert testimony because of
late designation).

Rule 16(b) of the Federal Rules of Civil Procedure authorizes
the district court to control and expedite pretrial discovery
through a scheduling order. Consistent with the authority
vested in the trial court by rule 16, our court gives the
trial court “broad discretion to preserve the integrity and
purpose of the pretrial order.” Hodges v. United States,
597 F.2d 1014, 1018 (5th Cir.1979) (affirmed refusal to
modify pre-trial order); see also Fed.R.Civ.P. 16(b), Advisory
Committee Note (trial court may modify scheduling order
for good cause). Moreover, a trial court's decision to exclude
evidence as a means of enforcing a pretrial order “must not
be disturbed” absent a clear abuse of discretion. See Davis
v. Duplantis, 448 F.2d 918, 921 (5th Cir.1971); Fed.R.Civ.P.
16(f) *791  (court may sanction party's failure to comply
with scheduling order by excluding evidence).

We review the court's exercise of discretion to exclude
evidence that was not properly designated by considering
the following four factors: (1) the explanation for the failure
to identify the witness; (2) the importance of the testimony;
(3) potential prejudice in allowing the testimony; and (4) the
availability of a continuance to cure such prejudice. Bradley,
866 F.2d at 125 (citing Murphy v. Magnolia Electric Power
Ass'n, 639 F.2d 232, 235 (5th Cir.1981)). Preliminarily, we
note that in excluding the evidence, the court was merely
enforcing the deadlines plainly set out in the court order and
local rule for designating witnesses.

The reasons offered by Geiserman for his failure to timely
designate are weak, at best. He asserts that the pretrial order
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did not specify a deadline date for designation. This is
incredible, because the scheduling order and local rule 8.1(c)
plainly impose a deadline to designate his expert witnesses
at least 90 days before trial. One does not require a legal
degree to count back 90 days from the scheduled trial date of
December 5, which the pretrial order contained. The second
excuse, that the omission resulted from a scheduling mistake
in counsel's office, is not the type of satisfactory explanation
for which relief may be granted. See Sturgeon v. Airborne
Freight Corp., 778 F.2d 1154, 1158 (5th Cir.1985) (plaintiff
should have been aware of need for expert testimony and
claim of last minute need is meritless).

The next factor for our consideration involves the relative
importance of the excluded testimony. In his response to
Attorney's motion to exclude expert testimony, Geiserman
stated that expert testimony would be useful to assist the
jury in determining complex issues, but he also stated that
some of his claims of malpractice could be proven without
expert testimony. Subsequently, however, he stated that expert
testimony was essential “for complete proof of the majority
of the malpractice claims against the [Attorney≠ Defendants”.
While expert testimony is necessary to establish the standard
of care and possible breach in most legal malpractice cases,
such testimony is not critical if the allegation of negligence is

apparent to a lay person or established as a matter of law. 6  We
shall assume arguendo that expert testimony was significant
to Geiserman's case—so much the more reason to be sure its
introduction was properly grounded.

Geiserman argues that a delay of a couple weeks in
designating the expert witness would not have caused any
prejudice to Attorney. Such delay, however, would have
disrupted the court's discovery schedule and the opponent's
preparation. Attorney stated that his own trial strategy
was affected by Geiserman's extensive delay in answering
interrogatories and similar delay in designating any expert
witness. Attorney explained that he chose and designated
his own expert witness in “reliance on Plaintiff's apparent

decision to forgo expert testimony.” 7  Attorney also argued
that he would be unable to prepare for and take the
depositions of Geiserman's proposed experts before the
discovery deadline of October 3. Turner also mentioned
the expense that would result from an extended discovery
schedule for Geiserman's failure to adhere to deadlines.
Although Attorney might not suffer the degree of unfair
surprise associated with the last-second designation of an
unscheduled witness, see Bradley, 866 F.2d at 125, the

trial court has latitude to control discovery abuses and cure
prejudice by excluding improperly designated evidence.

The final factor we should consider is the possibility
of a continuance. Although Geiserman mentioned to the
lower court *792  that he was contemplating a requested
continuance in order to prepare his proposed expert witness,
counsel never formally requested a continuance from the
court. In fact, in a brief to the court Geiserman stated: “the
Plaintiff is anxious for the trial of this case to proceed and
does not want any delay of his day in court.” While Attorney
could have conducted new discovery and redeposed witnesses
under a continuance in response to the untimely designation,
this would have resulted in additional delay and increased the
expense of defending the lawsuit. Moreover, a continuance
would not deter future dilatory behavior, nor serve to enforce
local rules or court imposed scheduling orders. See Bradley,
866 F.2d at 126.

Consequently, the court's refusal to modify the scheduling
order and its enforcement of the time deadlines did not abuse
its discretion. See Sexton v. Gulf Oil Corp., 809 F.2d 167,
170 (1st Cir.1987) (court affirmed preclusion of testimony
due to untimely designation of expert witness). Geiserman
has not provided a valid reason that would justify excusing
him from the deadlines imposed by the lower court. The
claimed importance of expert testimony underscores the need
for Geiserman to have timely designated his expert witness

so that Attorney could prepare for trial. 8  The inportance
of such proposed testimony cannot singularly override the
enforcement of local rules and scheduling orders. Cf. Hull v.
Eaton Corp., 825 F.2d 448, 452 (D.C.Cir.1987) (court may
sanction unexcused failure to designate witness by precluding
testimony “without first determining how badly the party
needs the witness”).

Regardless of Geiserman's intentions, or inattention, which
led to the flouting of discovery deadlines, such delays are a
particularly abhorrent feature of today's trial practice. They
increase the cost of litigation, to the detriment of the parties
enmeshed in it; they are one factor causing disrespect for
lawyers and the judicial process; and they fuel the increasing
resort to means of non-judicial dispute resolution. Adherence
to reasonable deadlines is critical to restoring integrity in court
proceedings. We will not lightly disturb a court's enforcement
of those deadlines and find no reason for doing so here.
The court did not abuse its discretion in striking Geiserman's
untimely witness designation and precluding Geiserman's

expert testimony. 9
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III.

SUMMARY JUDGMENT

Geiserman also contends that the court erred in granting
summary judgment. In raising this point, Geiserman also
complains that the court erroneously disregarded his
summary judgment evidence.

Upon reconsideration the court granted Attorney's motion
for summary judgment because it concluded that Geiserman
failed to provide any summary judgment proof to create a
fact issue on the elements of his claims. The court held that
the documents offered by Geiserman, a list of contested fact
issues in an unfiled, proposed pretrial order; an affidavit of
an expert who was precluded from testifying; and unfiled and
untimely interrogatory responses, could not be used to oppose
summary judgment. We will first address whether the court
abused its discretion in disregarding such proffered evidence.

First, we uphold the court's exclusion of the affidavit of the
proposed expert witness, in order to enforce its discovery
order and local rule. Geiserman cannot attempt to create a fact
issue with evidence of facts that cannot be proven at trial. See
*793  10A Wright & Miller, Federal Practice and Procedure,

§ 2727, at 156 (1983). “Rule 56(e) requires the adversary
to set forth facts that would be admissible in evidence at
trial. Material that is inadmissible will not be considered
on a motion for summary judgment because it would not
establish a genuine issue of material fact if offered at trial
and continuing the action would be useless.” Id. (footnote
omitted). Although the summary judgment evidence need not
be in “a form that would be admissible at trial,” Celotex
Corp. v. Catrett, 477 U.S. 317, 324, 106 S.Ct. 2548, 2553, 91
L.Ed.2d 265 (1986), the party opposing summary judgment
must be able to prove the underlying facts. See Fed.R.Civ.P.
56(e) (“set forth such facts as would be admissible in
evidence”). Since the court ruled that Geiserman could not
offer expert testimony at trial, he cannot use that expert
witness's affidavit to oppose summary judgment.

The court also acted properly in denying Geiserman
additional time to respond to Attorney's interrogatories and
in refusing to consider Geiserman's responses to Attorney's
interrogatories, which were returned over four weeks late
and were never appended to the opposition to the summary
judgment motion. Geiserman's reason for the failure to

respond, that counsel's father had unexpectedly passed away,
is insufficient since that unfortunate event occurred after the
time to respond had expired. While the court had authority
to grant a time extension under Fed.R.Civ.P. 6(b) upon a
showing of excusable neglect, no such showing was made
and we find no abuse of discretion in the court's refusal to

grant extra time. 10  The court may impose sanctions for a
party's failure to answer interrogatories and failure to comply
with scheduling orders. See Fed.R.Civ.P. 37(b)(2), (d) (court
may prohibit introduction of evidence or strike pleadings for
failure to obey scheduling order under rule 16(f) or failure to
answer interrogatories as provided by rule 33). Accordingly,
the court acted within its discretion in disregarding the late
responses to the interrogatories. See M.E.N. Co. v. Control
Fluidics, Inc., 834 F.2d 869, 872 (10th Cir.1987) (rule 37(b)
(2) sanctions available for failure to answer interrogatories);
8 Wright & Miller, supra, § 2291, at 807, 809–10. Finally, the
list of unfiled fact issues for the proposed pretrial order does
not constitute summary judgment evidence, but is merely in
the nature of pleadings, which cannot be used to create an
issue of fact. See Celotex Corp. v. Catrett, 477 U.S. at 324, 106
S.Ct. at 2553 (rule 56(e) requires non-movant to go beyond
pleadings to create fact issue).

We must now determine whether the court erred in
granting Attorney's motion for summary judgment. Summary
judgment is proper “where a party fails to establish the
existence of an element essential to his case and on which
he bears the burden of proof. A complete failure of proof
on an essential element renders all other facts immaterial
because there is no longer a genuine issue of material fact.”
Washington v. Armstrong World Indus., 839 F.2d 1121, 1122
(5th Cir.1988) (citing Celotex Corp. v. Catrett, 477 U.S. at
323, 106 S.Ct. at 2553). If the party with the burden of
proof cannot produce any summary judgment evidence on an
essential element of his claim, summary judgment is required.
See id. at 1123–24.

To prove his claims of legal malpractice, Geiserman needed
to establish the duty of care, and the breach, if any, of that
duty. In most legal malpractice cases, “expert testimony is
necessary to establish the standard of care since only an
attorney can competently testify to whether the defendant
comported to the prevailing legal standard.” 2 R. Mallen
& J. Smith, Legal Malpractice § 27.15, at 667, 668–69
(“consequence of not producing expert testimony *794  is the
failure to prove an essential element of the cause of action”);
e.g. Trubell v. Patten, 582 S.W.2d 606, 611 (Tex.Civ.App.—
Tyler 1979, no writ) (court affirmed trial court's exclusion of
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plaintiff's expert witness who was not identified prior to trial
and subsequently directed verdict for attorney-defendant in
malpractice case). Similarly, breach of a fiduciary duty or a
conflict of interest requires proof of expert testimony. See 2 R.
Mallen & J. Smith, supra, at 670; see also Carlson v. Morton,
745 P.2d 1133, 1137 (Mont.1987). In instances of egregious
negligence that are obvious to a lay person or established
as a matter of law, expert testimony is not required. See 2
R. Mallen & J. Smith, supra, at 671–72; see, e.g., Suritz
v. Kelner, 155 So.2d 831, 834 (Fla.Dist.Ct.App.1963) (court
did not require expert testimony for plaintiff to establish
negligence by attorney-defendant's failure to tell plaintiff to
answer properly served interrogatories).

The district court determined that Geiserman failed to provide
proper summary judgment evidence in support of his claims.
On appeal, having unsuccessfully objected to the court's
rulings excluding evidence, Geiserman also directed us to no
other summary judgment evidence in the record to support

his claims. Although Geiserman reurges the allegations stated
in his complaint as a basis to defeat summary judgment, the
summary judgment procedure requires the non-movant to go
beyond the pleadings and support his contentions with some
evidence. Geiserman has failed to create a fact issue on the
elements of any claim for malpractice, including theories of
negligence that would not require expert testimony. Finding
no abuse of discretion in the court's evidentiary rulings
and discovery orders, and no additional summary judgment
evidence, we also find the court's order granting Attorney's
motion for summary judgment correct.

Accordingly, the judgment of the district court is
AFFIRMED.

All Citations

893 F.2d 787, 15 Fed.R.Serv.3d 799

Footnotes

1 Geiserman voluntarily dismissed the claims he had asserted against his venture partners after the district
court granted Attorney's motion for summary judgment.

2 In fact, Geiserman failed to respond until September 26, 1988, when some answers were delivered to
Attorney. These answers came nearly four weeks after the rule 33 deadline of 30 days and just before the
discovery deadline of October 3.

3 See Local Rule 8.1(c) of the Northern District of Texas (“Unless otherwise directed by the Presiding Judge,
each party shall file a written designation of its expert witnesses at least 90 days before trial.”).

4 The chronology of the court's order refutes Geiserman's contention that the court granted summary judgment
as a sanction for his discovery abuse. Rather, the court first addressed the motion for sanctions for untimely
discovery answers. Then it considered the summary judgment motion, having excluded evidence that
Geiserman filed untimely.

5 The court refused to consider those interrogatory responses that Geiserman returned to Attorney on
September 26. The court had twice denied Geiserman's motion for an enlargement of time to respond to
the interrogatories on the ground that Geiserman failed to show good cause for an extension. See infra. slip
op. at 2034–35 p. 793.

6 See 2 R. Mallen & J. Smith, Legal Malpractice § 27.15, at 671–72 (1989); Annotation, Admissibility and
Necessity of Expert Evidence As To Standards of Practice and Negligence In Malpractice Action Against
Attorney, 14 A.L.R.4th 170, 179–80, 188–90 (1982).
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7 Additionally, Attorney expected experts to be identified through answers to the interrogatories before
deposing Geiserman or other witnesses scheduled for depositions.

8 See, e.g., Bradley, 866 F.2d at 125–27 (court held that trial court abused its discretion in allowing expert
testimony of witnesses who were not designated in compliance with local rules).

9 See Sturgeon, 778 F.2d at 1159 (“Having designated Bunch as an expert witness after the time required
by Local Rule 8.1(c), plaintiff had to be prepared to try the case without this expert testimony....”). We
also determine that the court properly exercised its discretion in denying additional time to designate
expert witnesses because scheduling oversight does not satisfy the excusable neglect standard required by
Fed.R.Civ.P. 6(b)(2). See infra note 10.

10 See Farina v. Mission Investment Trust, 615 F.2d 1068, 1076 (5th Cir.1980) (court did not abuse its discretion
by refusing to grant additional time to file affidavits where there was no showing of excusable neglect); see
also McLaughlin v. City of LaGrange, 662 F.2d 1385, 1387 (11th Cir.1981), cert. denied, 456 U.S. 979, 102
S.Ct. 2249, 72 L.Ed.2d 856 (1982) (“a busy practice does not establish ‘excusable neglect’ ”); 4A Wright
& Miller, Federal Practice and Procedure § 1165, at 480–81 (1987) (rule 6(b) motion will probably not be
granted on the ground of “simple inadvertence”).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, W.D.
Texas, San Antonio Division.

GENERAL ELECTRIC CAPITAL BUSINESS

ASSET FUNDING CORP., Plaintiff,

v.

S.A.S.E. MILITARY LTD., Vanderburg Investments,

Inc., and John Q. Vanderburg, Defendants.

Civil No. SA–03–CA–189–RF.
|

Oct. 8, 2004.

Named Expert: Dr. Everett Dillman

Attorneys and Law Firms

Ricardo G. Cedillo, Davis, Cedillo & Mendoza, San Antonio,
TX, for Plaintiff.

Darrin Walker, Law Office of Darrin Walker, Kingwood,
TX, Harry L. Munsinger, Munsinger & Munsinger, James L.
Branton, Branton & Hall, P.C., San Antonio, TX, George E.
Chandler, Chandler Law Offices, Lufkin, TX, for Defendants.

ORDER

JOHN W. PRIMOMO, United States Magistrate Judge.

*1  Before the Court is the plaintiff's motion to strike
Dr. Dillman's August 2004 expert report. (Docket nos.
129,143). Defendants have responded. (Docket no. 137).
Upon consideration, the Court concludes plaintiff's motion
shall be GRANTED.

Factual Background

G.E. Capital filed this suit for breach of contract and breach
of the parties' settlement agreement. Defendants answered
G.E. Capital's complaint, asserting numerous affirmative
defenses and a counterclaim for breach of the same settlement
agreement. Defendants designated Dr. Everett Dillman as
an expert witness in support of their alleged damages on
the counterclaim. As required under this Court's Scheduling
Order, Dr. Dillman issued his initial expert report on April

26, 2004, assessing two types of damages: reduction in cash
flow and loss of gain from potential sales. Later, during
his deposition on August 31, 2004, plaintiffs learned of
a new expert report issued by Dr. Dillman, dated August
16, 2004. This new report asserted additional damages
for unreimbursed expenses of $275,413.45 and loss of
future capital gains totaling $23,988,564, as well as further
expansion of the damages already asserted in the original
report. Defendants' counsel produced a copy of this new
expert report upon its discovery in the deposition. G.E.
Capital now moves to strike Dr. Dillman's second report dated
August 16, 2004, on the basis of its untimeliness.

Discussion

G.E. Capital moves to strike Dr. Dillman's second report
contending defendants cannot show substantial justification
to violate the scheduling order deadline for submission
of expert reports, and it will suffer prejudice due to the
untimely assertion of new, significant damages. Defendants
respond they can show good cause for supplementation
after the scheduling order deadline because they received
new evidence important to the calculation of their damages
after the deadline, and G.E. Capital cannot show prejudice
because it was aware of the additional damages based upon
their assertions in the Third Amended Answer and Fourth
Amended Counterclaims.

Federal Rule of Civil Procedure 26 requires the proponent
of expert testimony to serve opposing parties with a detailed
expert report, in writing, by the deadline mandated by the
trial court. FED. R.CIV.P. 26(a)(2). Among other things,
the expert report must contain a complete statement of all
opinions to be expressed and the basis and reasons for the
opinions expressed. Id. “A party that without substantial
justification fails to disclose information required by Rule
26(a) ... is not, unless such failure is harmless, permitted to
use as evidence at a trial ... any information not so disclosed.
FED.R.CIV.P. 37(c)(1). A scheduling order deadline may be
modified only by permission of the Court upon a showing of
good cause. FED.R.CIV.P. 16(b). The “good cause standard
requires the party seeking relief to show that the deadlines
cannot reasonably be met despite the diligence of the party
needing the extension.” S & W Enter., L.L.C. v. SouthTrust
Bank of Ala., NA, 315 F.3d 533, 536 (5th Cir.2003)(internal
quotations omitted). Thus, these rules permit a court to
exclude untimely expert reports unless the failure to disclose
the evidence prior to the scheduling order deadline was either
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harmless or substantially justified. See Trost v. Trek Bicycle
Corp., 162 F.3d 1004, 1008 (8th Cir.1998).

*2  First, defendants failed to request leave of court to modify
the scheduling order deadline. Instead, plaintiffs learned of
the additional report through Dr. Dillman's deposition and
were given a copy of the report upon its serendipitous
discovery. Because defendants formulated a new expert
report on damages and then failed to request leave of this
Court to modify the scheduling order to supplement Dr.
Dillman's report, this Court finds grounds for its exclusion
from admission as evidence. In short, because defendants
failed to request leave of Court to modify the scheduling
order deadline for submission of expert reports, they failed
to show good cause for such modification. See FED.R.CIV.P.
16(b). In addition, this Court finds other, substantive reasons

to exclude, or strike, Dr. Dillman's supplemental report. 1

Defendants begin by arguing they were obligated by Rule
26(e) to supplement Dr. Dillman's report because important
new information was received after the scheduling order
deadline. This argument is without merit for several reasons.
First, the circumstances surrounding this surreptitious
supplementation is not within the realm contemplated by Rule
26(e). Indeed, Rule 26(e) requires a party to supplement an
expert report if discovery is made that the material previously
disclosed is either incomplete or incorrect and the additional
or corrective information has not otherwise been disclosed to
other parties through discovery. FED.R.CIV.P. 26(e); see also
Reed v. Iowa Mar. & Repair Corp., 16 F.3d 82, 84–85 (5th
Cir.1994). This requirement anticipates a situation in which
an expert submits a report, then, subsequently discovers new
information rendering the report incorrect and mandating
supplementation. See Beller v. U.S., 221 F.R.D. 689, 694–695
(D .N.M.2003).

In this case, defendants do not contend newly discovered
information rendered Dr. Dillman's original report incorrect.
Instead, they contend only that they discovered new
evidence supporting additional theories of damages and
allowing expansion of theories already asserted. Indeed, the
supplemental opinion contains two entirely new opinions
and bases for damages not contained within the original
report and asserts additional damages under existent theories.
See plaintiff's motion, Exh. 1, p. 103:10–24; Exh. 2;
Exh. 3. Presentation of an entirely new opinion based
upon new theories of damages is not a supplementation
anticipated by Rule 26(e), but instead, constitutes rendering
of a new expert report. See Beller, 221 F.R.D. at 691–

692,695. Also, expansion of a theory already asserted is not
supplementation anticipated by Rule 26(e). Id. Therefore,
defendants' contention that the second expert report was a
mere supplement required by Rule 26(e) is without merit.

Second, the information defendants contend they discovered
after the scheduling order deadline was not new evidence,
as it was within their control and could have been accessed
prior to Dr. Dillman's submission of the original report.
Defendants first contend they received “significant new
evidence” through the deposition testimony of Ralph Abercia,
Lyle Carpenter, Jeff Spann, Gerald Richardson, and Russ
Tomlinson. However, these depositions were conducted
by G.E. Capital, not defendants, and these witnesses
were within defendants' control since the beginning of
this litigation. As admitted by defendants, Richardson,
Carpenter, and Tomlinson were real estate brokers who
solicited potential buyers of the properties at issue and
who worked for defendants in facilitating these sales. See
defendants' response, pp. 4–5. Abercia and Spann were
potential buyers of the four properties at issue. Id. Although
defendants contend these parties' testimony regarding the
valuation of the buildings was essential to Dr. Dillman
in formulating his opinion concerning economic damages,
defendants could have gained this information prior to Dr.
Dillman's formulation of his original report because these
witnesses were accessible. Defendants' failure to elicit this
“valuable information” prior to the deadline is not grounds for
allowance of the untimely report, but is more suitable grounds
for exclusion due to counsel's lack of diligence.

*3  Next, defendants contend they discovered new evidence
of other offers and of the sale San Antonio building after the
scheduling order deadline, and this evidence was necessary
to formulate accurate hypothetical valuations of the buildings
to give Dr. Dillman in his formulation of economic damages.
However, defendants give no explanation why it could not
have given Dr. Dillman hypothetical valuations prior to
his submission of the original report. In fact, under Rule
26(e), defendants could have supplemented Dr. Dillman's
report after the scheduling order deadline based upon this
purported discovery of new, relevant information to the extent
it rendered the hypotheticals relied upon in Dr. Dillman's
report incorrect or incomplete. Further, Dr. Dillman admits
in his deposition that his new opinion on damages for loss
of gain from potential sales was based upon hypotheticals
received from defense counsel on August 5, 2004, whereas
the original opinion was based upon a memo referencing
actual offers. Plaintiff's reply, Exh. 2, pp. 148:7–13, 254:3–
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6. Dr. Dillman also attests he requested relevant hypotheticals
from defense counsel prior to submission of his original
report, but was not given such information until August 5,
2004. Id. at pp. 78:25–79:7. Defendants' have, again, failed
to provide sufficient grounds for untimely submission of Dr.
Dillman's new expert report.

Third, defendants' offer to accommodate G.E. Capital by
delaying the deposition is not excuse for delaying production
of the supplemental report until its serendipitous discovery.
The intent of Rule 26(b) is to “ensure that deposition
testimony can proceed with parties already armed with the
expert's report so as to be able to evaluate the opinions
to be offered.” Beller, 221 F.R.D. at 694. Continuance of
the deposition would invoke additional expense upon the
opposing party, constitutes a waste of time already spent
preparing for the scheduled deposition, and would only
further delay this already lengthy litigation. Id. Therefore,
defendants' argument that accommodation constitutes good
cause for allowance of the new report must fail.

Finally, defendants' contend plaintiffs cannot show prejudice
because they were on notice of defendants' intent to pursue
these particular damages based upon their assertions of
various damages sought in the Third Amended Answer and
Fourth Amended Counterclaims. Rule 26(a) requires initial
disclosure of “a computation of any category of damages
claimed” in addition to the further disclosure of expert
reports containing “a complete statement of all opinions to
be expressed.” FED.R.CIV.P. 26(a)(1)(C), 26(a)(2)(B). Initial
disclosures of damages claimed satisfy the purposes of Rule
26(a): providing advance notice of a parties' proof of a claim,
and early, full disclosure of relevant information to facilitate
preparation for trial. Beller, 221 F.R.D. at 693–694.

Although defendants allege in their response they provided
initial disclosures “containing a list of the types of damages
it is seeking and estimates of the amount of damages it
is seeking”, they provide no evidentiary support of this
allegation. See defendants' response, p. 6. Further, the
requirement of initial disclosure of all damages, coupled with
the requirement of disclosure of expert reports on all opinions
to be expressed mandates that the mere mention of damages in
a parties' pleadings is insufficient to provide notice anticipated
by Rule 26(a). See Congressional Air, Ltd. v. Beech Aircraft
Corp., 176 F.R.D. 513, 516 n. 3 (D.Md.1997). Therefore,
defendants' contention that the mere mention of damages in
their amended pleading cures any omission of disclosure of
all damages now asserted must fail.

*4  Plaintiffs have made sufficient showing of prejudice
caused by defendants' late designation of additional damages.
This disclosure occurred two months prior to the scheduled
trial. The late disclosure prevented defendants from
conducting full and complete discovery of the basis of
defendants' asserted damages. For all the reasons provided,
this Court finds defendants have provided no showing of
substantial justification for filing the supplemental expert
report four months after the scheduling order deadline
and two months prior to trial without requesting leave
of this Court. Because the Court finds defendants' failure
to file the expert report in a timely fashion was neither
substantially justified nor harmless, plaintiffs' motion to strike
Dr. Dillman's August 2004 report is GRANTED.

It is SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2004 WL 5495589

Footnotes

1 Because defendants failed to request leave of Court to modify the scheduling order deadline, it
supplementation of Dr. Dillman's report may only be made upon a showing of substantial justification for
failure to disclose and such failure is harmless.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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2009 WL 3246630
Only the Westlaw citation is currently available.

United States District Court,
N.D. Mississippi,
Western Division.

Alice HILL, et al., Plaintiffs,

v.

KOPPERS INDUSTRIES, et al., Defendants.

Civil Action No. 3:03CV60–P–D.
|

Sept. 30, 2009.

ORDER

W. ALLEN PEPPER, JR., District Judge.

*1  This matter comes before the court upon Defendant
Koppers Industries' Motion to Strike and Exclude Plaintiff's
Expert Opinions or, in the Alternative, to Extend Scheduling
Deadlines to Allow Additional Expert Discovery at Plaintiff's
Expense [1251] and Defendant Illinois Central Railroad
Company's Joinder therein [1252]. After due consideration of
the motion and the responses filed thereto, the court finds as
follows, to-wit:

The defendants move to exclude all of the testimony of
Dr. Paul Rosenfeld and certain opinions comparing plant
chemical exposure to Mr. Hill with his exposure to smoking
offered by Drs. Dahlgren and Sawyer. The basis for the instant
motion is that the plaintiff failed to timely disclose a complete
statement of all the subject opinions along with the data and
methodology relied upon to reach the opinions.

With regard to Dr. Rosenfeld, his expert report was
submitted on March 13, 2009. Thereafter the defendant
requested the complete files for all of the plaintiff's
experts, including those of Rosenfeld. On April 9, 2009,
the plaintiff sent the defendant what purported to be the
complete file. However, during his deposition on July 15,
2009 (almost four months after expiration of the expert
designation deadline), Dr. Rosenfeld produced or referenced
new information that contributed to his opinion that he
admitted he had not disclosed before the deposition. After
the deposition, the defendant requested the newly disclosed
information, after which the plaintiff sent the defendant a
disc with “voluminous information” including “blood data

calculations” and “NHANES [National Health and Nutrition
Examination Survey] data including the methodology for the
calculations.”

Dr. Dahlgren testified in the first trial Sherrie Barnes' claims
as a causation expert. On the plaintiff's expert designation
deadline in the Hill case, March 13, 2009, the plaintiff
submitted a oneand-a-half page supplemental report by Dr.
Dahlgren wherein, among other things, he compared Hill's
exposure to plant chemicals to the cigarettes he had smoke
for approximately 30 years. The entirety of the statement
regarding the smoking comparison provided: “There was an
increase in risk from his cigarette smoking but the level of
carcinogenic agents was far greater from the plant than from
his cigarette smoking. The dose from the plant was 100s
of times higher than from cigarettes.” After the defendants
filed a motion to strike the report, the plaintiff filed a second
supplemental report May 22, 2009, wherein Dr. Dahlgren
expanded his opinion that Mr. Hill received significantly
higher doses of plant chemicals than he did from smoking.

After receipt of the second supplemental report, which
was provided almost two months after the plaintiff's expert
designation deadline, the defendant requested the complete
files of all of the plaintiff's experts, including those of Dr.
Dahlgren, used to form opinions in this case and received
what was stated to be in compliance with that request.
On July 16, 2009 the defendant deposed Dr. Dahlgren.
During the deposition, Dr. Dahlgren stated that his smoking
comparison opinion was based on dose calculations and
opinions developed by Dr. Sawyer in April or May 2009. The
defendants aver they were never provided any information or
opinions from Dr. Sawyer regarding a comparison of smoking
to exposure to plant chemicals. Rather, the defendants
argue, Dr. Sawyer had only previously opined upon dose
calculations based on household attic dust. During his
deposition, Dr. Dahlgren stated that Dr. Sawyer conducted the
smoking comparison calculations in April or May 2009 in
response to Dr. Dahlgren's request.

*2  As to Dr. Sawyer, he too testified as a causation expert
for the plaintiff during the Barnes trial. He provided his report
for the Hill case on March 13, 2009. Despite the receipt of the
“complete files” of Dr. Sawyer from the plaintiff after defense
counsel's request—a request made after the plaintiff's expert
designation deadline—the defendants were not provided with
a “complete statement of all opinions containing the basis
and reasons therefor and the data considered in forming
the opinion” regarding the smoking vs. plant chemicals

Appendix of Authorities: 86 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 89 of 185

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0292224801&originatingDoc=I7eb26ddfb74611de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0292224801&originatingDoc=I7eb26ddfb74611de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20


Hill v. Koppers Industries, Not Reported in F.Supp.2d (2009)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2

comparison before the expert designation deadline or before
Dr. Sawyer's deposition on April 24, 2009. As discussed
above, it was not until Dr. Dahlgren's July 2009 deposition
that the defendants received notice of Dr. Sawyer's role in the
smoking comparison opinion.

Fed.R.Civ.P. 26(a)(2) requires an expert to turn in a
report—by the party's expert designation deadline—that
contains, among other things, “a complete statement of all
opinions containing the basis and reasons therefor and the
data considered in forming the opinion.” “Rule 26(a)(2)
does not allow parties to cure deficient expert reports by
supplementing them with later deposition testimony. The
purpose of Rule 26(a)(2) is to provide notice to opposing
counsel-before the deposition-as to what the expert witness
will testify....” Ciomber v. Cooperative Plus, Inc., 527 F.3d
635, 642 (7th Cir.2008). “The purpose of the rule [26(a)(2) ] is
to eliminate ‘unfair surprise to the opposing party.’ “ Muldrow
ex rel. Estate of Muldrow v. Re–Direct, Inc., 493 F.3d 160, 167
(D.C.Cir.2007) (citing Sylla–Sawdown v. Uniroyal Goodrich
Tire Co., 47 F.3d 277, 284 (8th Cir.1995)).

Federal Rule of Civil Procedure 37(c)(1) provides in pertinent
part: “If a party fails to provide information ... as required
by Rule 26(a) ..., the party is not allowed to use that
information ... to supply evidence ... at trial, unless the failure
was substantially justified or is harmless.” “[T]he sanction of
exclusion is automatic and mandatory unless the sanctioned
party can show that its violation of Rule 26(a) was either
justified or harmless.” Salgado v. General Motors Corp., 150
F.3d 735, 742 (7th Cir.1998); Roberts ex rel. Johnson v. Galen
of Virginia, Inc., 325 F.3d 776, 782 (6th Cir.2003).

The plaintiff's deadline to turn in their expert reports passed
on March 13, 2009. As discussed above, it was that date
that the plaintiff should have provided reports that contained
“a complete statement of all opinions containing the basis
and reasons therefor and the data considered in forming
the opinion.” Fed.R.Civ.P. 26(a)(2). It is undisputed that
the plaintiff failed to meet this standard by the March 13,
2009 plaintiff's expert designation deadline as to the entirety
of Dr. Rosenfeld's opinions and as to the belated opinions
of Drs. Dahlgren and Sawyer regarding the plant chemical
vs. smoking dosage comparison. It is also undisputed that
during the depositions of Drs. Rosenfeld, Dahlgren, and
Sawyer, it was revealed that there were opinions, data, and or
methodologies used by the experts in reaching their opinions
that were not disclosed in their expert reports that were due
on March 13, 2009.

*3  Since the plaintiff has not shown that the failure to timely
disclose a complete statement of all opinions containing the
basis and reasons therefor and the data considered in forming
the subject opinions of Drs. Rosenfeld, Dahlgren, and Sawyer
was harmless or substantially justified, the court concludes
that the defendant's motion to strike Dr. Rosenfeld's opinion
in its entirety and Drs. Dahlgren and Sawyer's smoking
comparison opinions should be granted. The failure was not
harmless because the plain language of Fed.R.Civ.P. 26(a)(2)
requires an expert report to be filed on the expert designation
deadline and that report is to contain a complete statement
of the opinion, as well as the methodology and factual basis
used to reach the opinion. The purpose of this rule is to
require an expert to submit a report that any expert in his or
her field could pick up the report and independently verify
the veracity of the opinions reached therein without further
inquiry. This requirement allows the opposing party to have
all the relevant information in a timely fashion so that the
opposing party may prepare to cross-examine the expert
during his or her deposition. As mentioned above, it is not
proper federal practice to assume that one can submit an
incomplete expert report only to provide new opinions and/or
new information during the deposition. The deposition itself
does not supplement the report. Rather, only a timely filed
supplemental report that comports with Rule 26(a)(2) can
supplement an original expert report.

IT IS THEREFORE ORDERED AND ADJUDGED that:

(1) Defendant Koppers Industries' Motion to Strike and
Exclude Plaintiff's Expert Opinions or, in the Alternative,
to Extend Scheduling Deadlines to Allow Additional Expert
Discovery at Plaintiff's Expense [1251] is GRANTED;
accordingly,

(2) The entire opinion of Dr. Paul Rosenfeld shall be excluded
from trial; and

(3) The opinions of Drs. James Dahlgren and William Sawyer
regarding comparing Mr. Hill's exposure to plant chemicals
to his exposure to smoking are likewise excluded from trial.

SO ORDERED.
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United States District Court,
E.D. Texas, Beaumont Division.

HOSPITALITY OPERATIONS, LLC

d/b/a Confort Inn - Orange, Plaintiff,

v.

AMGUARD INSURANCE COMPANY, Defendant.

CIVIL ACTION NO. 1:19-CV-00482
|

Signed May 7, 2021

Attorneys and Law Firms

Jason Michael Byrd, The Byrd Law Firm, Beaumont, TX, for
Plaintiff.

Susan A. Kidwell, Locke Lord LLP, Austin, TX, Eric Wade
Boylan, Locke Lord LLP, Houston, TX, for Defendant.

ORDER ON DEFENDANT'S MOTION IN LIMINE

Michael J. Truncale, United States District Judge

*1  ON THIS DAY, the Court considered the Defendant's
Motion in Limine [Dkt. 30]. At the Final Pre-Trial
Conference, Defendant withdrew Motion in Limine No. 2.
After considering the pleadings on file and the agreement of
counsel, the Court is of the opinion that the Motion should be
GRANTED or DENIED as follows:

1. GRANTED. Federal Rule of Civil Procedure 26(a)(2)(B)
requires that parties disclose written expert reports and
that such reports contain, among other things, “a complete
statement of all opinions the witness will express and
the basis and reasons for them.” FED. R. CIV. P. 26(a)
(2)(B) (emphasis added). Rule 26(e) provides parties an
opportunity to supplement an expert's written report. FED.
R. CIV. P. 26(e). When a party fails to provide these
mandatory disclosures, Rule 37(c) expressly permits the
Court to exclude the undisclosed information. FED. R. CIV.
P. 37 (c)(1). Specifically, Rule 37(c)(1) provides, “the party
is not allowed to use [undisclosed] information ... at a trial,
unless the failure was substantially justified or is harmless.”
Id.

Kyle Herring's deposition testimony concerning his
undisclosed opinions on causation is not a proper
supplementation under Rule 26(e). Effective Expl., LLC v.
BlueStone Nat. Res. II, LLC, No. 216CV00607JRGRSP,
2017 WL 5895164, at *3 (E.D. Tex. Nov. 13, 2017), report
and recommendation adopted, No. 216CV00607JRGRSP,
2017 WL 5890082 (E.D. Tex. Nov. 29, 2017) (Gilstrap,
J.) (“Rule 26 does not allow parties to cure deficient
expert reports by supplementing them with later deposition
testimony.” (quotations omitted)); State Auto. Mut. Ins.
Co. v. Freehold Mgmt., Inc., No. 3:16-CV-2255-L, 2019
WL 1436659, at *25 (N.D. Tex. Mar. 31, 2019) (Lindsay,
J.) (“An after-the-fact deposition is not a substitute for
what Rule 26(a)(2)(C) requires before-the-fact as far as
an expert witness is concerned.” (quotations omitted)); see
also Ciomber v. Coop. Plus, Inc., 527 F.3d 635, 642 (7th
Cir. 2008) (outlining how the purpose of Rule 26 “would be
completely undermined if the parties were allowed to cure
deficient [expert] reports with later deposition testimony”).

Although a designated expert need not read his written
report verbatim at trial and may make logical elaborations
on its contents, the expert may not clearly deviate from the
established scope of his expected opinion based on matters
disclosed under Rule 26. See FED. R. CIV. P. 26(a)(2)(B).
Plaintiff has had ample time to properly supplement Kyle
Herring's written report to provide his opinions and basis as
to causation. Plaintiff presents no argument that its failure
to do so was substantially justified or harmless. Defendant
is not required to demand a supplemental report from
Plaintiff or vigorously depose an expert on a previously
undisclosed issue. See Berryhill v. Vill. of Streamwood,
No. 02 C 3268, 2004 WL 1444879, at *5 (N.D. Ill. June
28, 2004) (“Plaintiff was entitled to a report in conformity
with the Rule and is not required to effectively bail out
the defendants by taking [the expert's] deposition and
thereby rendering the violation harmless.”); Bolton v. WJV
Mississippi, Inc., No. CIV.A. 08-0310-W-M, 2011 WL
206171, at *4 (S.D. Ala. Jan. 20, 2011) (“[This] would
shift the responsibility for an inadequate report ... to the
[moving party], forcing [the moving party] to ferret out
what the [opposing party], in violating Rule 26(a)(2),
failed to provide and penalizing the [moving party] for not
rescuing the [opposing party] from the consequences of its
omission.”). Accordingly, the Court in its discretion grants
Defendant's motion in limine as to Kyle Herring.

*2  3. GRANTED
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4. GRANTED

5. GRANTED

6. GRANTED

7. GRANTED

8. GRANTED

9. GRANTED

10. GRANTED

11. GRANTED

12. GRANTED

13. GRANTED

14. GRANTED

15. GRANTED

16. GRANTED

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2021 WL 9334274

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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841 F.3d 365
United States Court of Appeals, Fifth Circuit.

IN RE: In the Matter of the COMPLAINT OF C.F.

BEAN L.L.C., as Owner Pro Hac Vice and Operator,

and Bean Meridian L.L.C., as the Record Owner,

of the Barge Bean 20, Oficial No. 627225, Praying

for Exoneration from or Limitation of Liability,

C.F. Bean L.L.C., as Owner Pro Hac Vice and

Operator of the Barge Bean 20, Official No. 627225;

Bean Meridian L.L.C., as the Record Owner, of

the Barge Bean 20, Official No. 627225; Archer

Western Contractors, L.L.C., Plaintiffs–Appellants,

v.

Suzuki Motor Corporation, Defendant–Appellee.

Jerrie P. Barhanovich, etc., Plaintiff,

v.

C.F. Bean, L.L.C.; Bean Meridian, L.L.C.;

Archer Western Contractors, L.L.C.,

Defendants–Third–Party Plaintiffs–Appellants,

v.

Suzuki Motor Corporation, Third–

Party Defendant–Appellee.

No. 16-60008
|

Filed November 4, 2016

Synopsis
Background: Boater's estate brought wrongful death action
against dredge-pipe owner and operators, seeking recovery
in connection with boater's fatal accident in coastal waters,
in which his fishing boat's outboard engine struck an
underwater dredge pipe, flipped into his boat, and struck
him. Action was consolidated with dredge-pipe owner's and
operators' maritime limitation action. Dredge-pipe owner and
operators filed third-party complaint for contribution and
indemnity against manufacturer of outboard motor. After
estate's claims against dredge-pipe owner and operators were
settled, the United States District Court for the Southern
District of Mississippi, Halil S. Ozerden, J., 2015 WL
8147250, excluded owner's and operators' expert testimony
and, 2015 WL 7454670, granted summary judgment to
manufacturer. Dredge-pipe owner and operators appealed.

Holdings: The Court of Appeals, Edward C. Prado, Circuit
Judge, held that:

district court acted within its discretion in excluding as
irrelevant owner's and operator's mechanical-engineering
expert's report;

owner's and operators' mechanical-engineering expert's
second report, submitted in opposition to motion to strike first
report, was not merely supplemental, and thus was untimely;

district court abused discretion in excluding, as sanction for
untimeliness, mechanical-engineering expert's second report;
and

district court acted within its discretion in declining to reopen
discovery to permit owner's and operators' testing of outboard
motor.

Affirmed in part, reversed in part, and remanded.

Jones, Circuit Judge, filed dissenting opinion.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

*367  Appeals from the United States District Court for
the Southern District of Mississippi, Halil S. Ozerden, U.S.
District Judge

Attorneys and Law Firms

*368  Andrew C. Wilson, Sara L. Ochs, Simon, Peragine,
Smith & Redfearn, L.L.P., New Orleans, LA, André J.
Mouledoux, Esq., Mark Emerson Hanna, Esq., Mouledoux,
Bland, Legrand & Brackett, L.L.C., for Plaintiffs–Appellants
C.F. Bean, L.L.C. and Bean Meridian, L.L.C.

Frank John Dantone, Jr., Esq., Edward D. Lamar, Esq.,
Henderson Dantone, P.A., Greenville, MS, for Plaintiff–
Appellant Archer Western Contractors, L.L.C.

Colvin G. Norwood, Jr., Esq., McGlinchey Stafford, P.L.L.C.,
New Orleans, LA, John Thomas Rouse, McGlinchey
Stafford, P.L.L.C., Jackson, MS, for Defendant–Appellee.

Before JONES, DENNIS, and PRADO, Circuit Judges.
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Opinion

EDWARD C. PRADO, Circuit Judge:

This appeal involves a third-party complaint alleging
maritime products liability. In 2012, Mark Barhanovich was
killed in coastal waters south of Biloxi, Mississippi, when
the Suzuki outboard engine on his fishing boat struck an
underwater dredge pipe, flipped into his boat, and struck
him. Barhanovich's estate filed claims in federal district
court against C.F. Bean, LLC, Bean Meridian, LLC, and
Archer Western Contractors, LLC (collectively, “Bean”),
which were responsible for dredging operations in the area.
Bean ultimately settled Barhanovich's claims, and C.F. Bean,
LLC pled guilty to one count of misconduct or neglect of ship
officers in a criminal proceeding related to the same accident.

While Barhanovich's claims were pending, Bean filed a third-
party complaint against Suzuki Motor Corporation (“SMC”),
among others. After Barhanovich's claims were settled, the
district court excluded expert testimony put forth by Bean,
and granted SMC's motion for summary judgment against
Bean. On appeal, Bean argues that the district court erred
in: (1) excluding Bean's original expert report; (2) excluding
Bean's second expert report; (3) relying upon Bean's criminal
proceeding to decide civil liability issues; (4) denying Bean's
motion to conduct certain testing on the motor involved in the
accident; (5) failing to apply the superseding cause doctrine;
and (6) holding that Bean cannot meet its summary judgment
burden without expert testimony. We AFFIRM in part,
REVERSE in part, and REMAND for further proceedings.

I. FACTUAL AND PROCEDURAL BACKGROUND

On September 16, 2012, Barhanovich was operating a
recreational fishing boat in the waters south of Biloxi,
Mississippi, when his boat's SMC-made outboard motor
struck a submerged dredge pipe. This dredge pipe was owned
by Bean Meridian, LLC and operated by C.F. Bean, LLC
pursuant to a subcontract with Archer Western Contractors,
LLC. The swivel bracket on the motor broke as a result of
this collision, causing the motor to rotate up into the boat,
where it struck and fatally injured Barhanovich. In 2013, Bean
filed a maritime limitation action under 46 U.S.C. § 30511,
seeking to limit its liability for Barhanovich's death. Shortly
thereafter, Barhanovich's estate sued Bean for wrongful death.
These cases were subsequently consolidated.

In May 2014, Bean filed a third-party complaint against SMC
and other third-party defendants, including Suzuki Motor
America Inc. (“SMAI”). Bean's claims against the Suzuki
entities sought indemnity or contribution based on products
liability, sounding in both negligence and strict liability
theories. Bean subsequently amended this complaint, most
recently in October 2014. SMC was properly served in *369
December 2014, and filed its answer in January 2015. The
district court dismissed Bean's claims against the other third-
party defendants, leaving SMC the only remaining third-party
defendant in this case.

The district court issued a series of case management
orders setting out discovery deadlines. The final deadline for
Bean's initial designation of experts was October 20, 2014.
SMC then had until November 21, 2014, to designate its
experts, and Bean had until December 5, 2014, to designate
rebuttal experts. Bean timely designated Edward Fritsch as
its mechanical engineering expert in October 2014, but did
not designate a rebuttal expert. SMC itself never formally
designated an expert; instead, it adopted SMAI's timely expert
designation when it served its initial disclosures in January
2015.

Third-party discovery continued until August 1, 2015. On
July 9, 2015, SMC moved for summary judgment, and moved
to strike Fritsch's expert report and exclude his testimony.
In its response to SMC's motion to strike, Bean included a
“supplemental” report by Fritsch dated July 15, 2015. In its
reply, SMC asked that the court also exclude this second
report as untimely. In September 2015, Bean settled with
Barhanovich's estate. That same month, C.F. Bean, LLC pled
guilty to one count of misconduct or neglect of ship officers
under 18 U.S.C. § 1115 in a criminal proceeding related to
the Barhanovich accident. United States v. C.F. Bean, LLC,
No. 1:15–cr–71 (S.D. Miss. Nov. 3, 2015). On November 5,
2015, Bean filed a “motion in limine” seeking to conduct
additional testing on the SMC motor involved in the accident.
The district court understood Bean's motion as a request to
reopen discovery.

On November 16, 2015, the district court granted SMC's
motion to strike both of Fritsch's expert reports and exclude
his testimony at trial. The court also denied Bean's motion for
additional testing. Bean moved for reconsideration of these
decisions, but the district court denied that motion. The court
then granted summary judgment against Bean, concluding
that Bean could not establish a genuine issue of material fact
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regarding its claims against SMC without expert testimony.
This appeal followed.

II. STANDARD OF REVIEW

This case arose in admiralty. Therefore, the district court had
jurisdiction under 28 U.S.C. § 1333. We have jurisdiction
to review the district court's final judgment under 28 U.S.C.
§ 1291. This final judgment incorporated the district court's
exclusion of Bean's expert reports and testimony, denial of
Bean's motion for additional testing of the motor, and grant
of summary judgment against Bean.

We review a district court's exclusion of expert testimony
for abuse of discretion. Sierra Club, Lone Star Chapter v.
Cedar Point Oil Co., 73 F.3d 546, 569 (5th Cir. 1996).
We give the district court “wide latitude in determining the
admissibility of expert testimony” under Federal Rule of
Evidence 702, and its “decision will not be disturbed on
appeal unless ‘manifestly erroneous.’ ” Watkins v. Telsmith,
Inc., 121 F.3d 984, 988 (5th Cir. 1997) (quoting Eiland v.
Westinghouse Elec. Corp., 58 F.3d 176, 180 (5th Cir. 1995)).
Additionally, we consider four factors to determine whether
a district court abused its discretion by excluding expert
testimony as untimely: “(1) the explanation for the failure
to identify the witness; (2) the importance of the testimony;
(3) potential prejudice in allowing the testimony; and (4)
the availability of a continuance to cure such prejudice.”
Geiserman v. MacDonald, 893 F.2d 787, 791 (5th Cir. 1990).

*370  We review de novo a district court's grant of summary
judgment. Juino v. Livingston Parish Fire Dist. No. 5, 717
F.3d 431, 433 (5th Cir. 2013). Just as the district court must,
we view “all facts and evidence in the light most favorable to
the non-moving party.” Id. Summary judgment is appropriate
“if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). A genuine dispute of material
fact exists when the “evidence is such that a reasonable jury
could return a verdict for the nonmoving party.” Royal v. CCC
& R Tres Arboles, L.L.C., 736 F.3d 396, 400 (5th Cir. 2013)
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

Finally, we review a district court's decision not to reopen
discovery for abuse of discretion. Marathon Fin. Ins., RRG
v. Ford Motor Co., 591 F.3d 458, 469 (5th Cir. 2009). Our
standard of review in these cases “poses a high bar; a district

court's discretion in discovery matters will not be disturbed
ordinarily unless there are unusual circumstances showing a
clear abuse.” Id. (quoting Seiferth v. Helicopteros Atuneros,
Inc., 472 F.3d 266, 276 (5th Cir. 2006)).

III. DISCUSSION

We affirm the district court's exclusion of Fritsch's first
expert report. However, we reverse the district court's
exclusion of Fritsch's second expert report, notwithstanding
its untimeliness. Because the district court ruled that Bean
could not defeat summary judgment without expert testimony,
the district court's grant of summary judgment is also
reversed. Finally, we affirm the district court's denial of
Bean's motion to conduct additional testing on the motor. On
remand, however, we encourage the district court to consider
whether to reopen discovery to allow (1) SMC to adequately
respond to Fritsch's second expert report and (2) Bean to
test the motor. The district court should also consider lesser
sanctions for Bean's untimeliness, such as costs and attorneys’
fees for SMC's additional discovery.

A. Bean's First Expert Report
The district court excluded Bean's first expert report because
it found the report insufficient to support Bean's products
liability claims against SMC. Specifically, the district court
found that Fritsch's opinions in his initial report “ma[d]e no
substantive reference to the design or warnings associated
with the Suzuki motor.” See Daubert v. Merrell Dow Pharm.,
Inc., 509 U.S. 579, 591, 113 S.Ct. 2786, 125 L.Ed.2d 469
(1993) (explaining that Federal Rule of Evidence 702 requires
expert reports to be relevant to facts at issue). Bean argues
that the first report did address the defective nature of
SCM's motor, and points to where the original report stated:
“But for a structural failure of the swivel bracket of the
Suzuki outboard motor on Mr. Barhanovich's boat, the motor
and its spinning propeller would not have moved into the
boat's occupant space and would not have injured or killed
Barhanovich.” This opinion merely stated the obvious: that
the swivel bracket broke and Barhanovich died as a result.
Moreover, the first report—the purpose of which was “to
estimate the boat impact speed that would have been required
to produce the type of motor damage which occurred in
the mishap”—did not relate the motor's defective nature to
the data discussed therein. At best, Bean's defect claim was
“connected to existing data only by the ipse dixit of the
expert.” Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146, 118 S.Ct.
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512, 139 L.Ed.2d 508 (1997). A district court does not abuse
its discretion by excluding *371  this kind of conclusory
opinion. See, e.g., Boyd v. State Farm Ins., 158 F.3d 326,
331 (5th Cir. 1998) (excluding an expert's opinion that “offers
nothing more than [an] unsupported conclusion”). Therefore,
we affirm the district court's exclusion of Bean's first expert
report.

B. Bean's Second Expert Report
The district court excluded Bean's second expert report as
untimely. This second report, also prepared by Fritsch, is
dated July 15, 2015. It was attached as an exhibit to Bean's
opposition to SMC's motion to strike the first expert report.
At the earliest, Bean submitted this report over seven months
after the deadline for designating rebuttal experts, and just two
weeks before the close of discovery for third-party claims.
Bean raises two arguments for admitting this second report.
First, Bean argues that the report was merely supplementary,
and therefore timely under Federal Rule of Civil Procedure
26(e). Second, Bean argues that even if the report was not
supplementary, the district court abused its discretion by
excluding it. We address both arguments in turn.

The district court correctly held that Bean's second expert
report did not merely supplement the first. Federal Rule of
Civil Procedure 26(e) requires parties to supplement previous
disclosures if they learn that such disclosures are incorrect
or incomplete. This duty extends to information included in
expert reports and given during expert depositions. Fed. R.
Civ. P. 26(e)(2). Parties must make these supplemental expert
disclosures by the time Rule 26(a)(3) pretrial disclosures are
due. Id. However, supplemental “disclosures are not intended
to provide an extension of the deadline by which a party must
deliver the lion's share of its expert information.” Sierra Club,
73 F.3d at 571. Initial expert disclosures must be “full and
complete.” S.D. Miss. Civ. R. 26(a)(2).

Bean argues that Fritsch's opinions in the second report
“merely expanded on” his earlier opinion that the motor
spun up into the boat due to a structural failure of the
swivel bracket. If so, the first report was far from “full and
complete”: it did not even mention whether the motor suffered

from any kind of defect. 1  The second report, by contrast,
clearly stated that SCM “knew or should have known” of the
motor's “potential hazard” and “fail[ed] to provide adequate
warnings”; that the motor was “an unreasonably dangerous
product”; and that “a design change was both technologically

and economically feasible.” These opinions clearly relate to
Bean's negligence, failure to warn, and design defect theories.

Fritsch based the conclusions in his second report primarily
on documents and deposition testimony provided by SMC.
These materials described “driftwood tests” conducted by
SMC in 2003. In these tests, an SMC motor would hit a
stationary object (driftwood) at various speeds up to fifty
kilometers per hour (thirty-one miles per hour). At lower
speeds, a shock-absorbing mechanism blunted the force of
impact. This mechanism (involving rods, cylinders, and a
piston) allowed the motor *372  to safely rotate backwards
to a certain degree, without breaking the swivel bracket.
Under some conditions, however, the swivel bracket did
break or crack at higher speeds. These tests, as well as
other technical reports produced by SMC, suggested that the
swivel bracket could break at speeds above thirty-one miles
per hour. Beyond this point, the shock-absorbing mechanism
could be exhausted, meaning that the motor had rotated
backwards to its maximum safe extent. SMC's deposition
also revealed another accident in which a Suzuki motor
hit a stationary object, rotated up into the boat, and killed
an occupant. Fritsch stated that there was an economically
feasible alternative that would lessen this hazard: to thicken
the swivel bracket, which SMC did for later models that
featured greater horsepower. Fritsch also revised his estimate
of how fast Barhanovich's boat had to be travelling in order
to produce the catastrophic break, from twenty-eight miles
per hour (determined experimentally as described in the first
report) to thirty-five miles per hour (determined using SMC's
data as well as his own experimental results). Apart from this
revision to the boat's speed, the analysis and opinions in the
second report were largely new rather than supplementary.
For this reason, the district court did not err in finding that the
second report was not supplementary under Federal Rule of
Civil Procedure 26(e). Thus, Bean's second expert report was
in fact untimely.

The district court's choice of sanction, however, constituted an
abuse of discretion. When a party fails to disclose information
required by Federal Rule of Civil Procedure 26(a), “the
party is not allowed to use that information ... to supply
evidence on a motion ... or at a trial, unless the failure was
substantially justified or is harmless.” Fed. R. Civ. P. 37(c)
(1). The district court may order alternative sanctions as well,
such as awarding costs and attorneys’ fees to the other parties.
Fed. R. Civ. P. 37(c)(1)(A)-(C). We consider four factors to
determine whether a district court abused its discretion by
excluding testimony as a sanction for violation of a discovery
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order: “(1) the explanation for the failure to identify the
witness; (2) the importance of the testimony; (3) potential
prejudice in allowing the testimony; and (4) the availability of
a continuance to cure such prejudice.” Geiserman, 893 F.2d
at 791. Under the particular circumstances of this case, these
factors suggest that the district court abused its discretion by
excluding Bean's second expert report for untimeliness.

Under the first factor, Bean provides a reasonable explanation
for failing to disclose Fritsch's opinions by the expert
disclosure deadline. The district court, and SMC on appeal,
focused on why Bean failed to request an extension of the
expert disclosure deadline. Bean presents no answer to this
question. Instead, Bean focuses on why it could not have
submitted the second report by the expert disclosure deadline.
Bean explains that it could not obtain discovery from SMC
until SMC answered the third-party complaint in January
2015, well beyond the deadline for expert disclosures. The
driftwood tests, technical reports, and deposition testimony
—on which Fritsch based his second report—were all
unavailable in October 2014, when Bean's initial expert
disclosures were due.

Bean's explanation for its delay in disclosing Fritsch's defect
opinions is reasonable. Parties are not generally expected
to disclose expert opinions before discovery commences.
Indeed, Fritsch based his second report in part on information
—particularly the driftwood tests—that was not available to
him before discovery. So we cannot say that Fritsch acted
unreasonably *373  by waiting to form opinions about the
defective nature of SMC's motor until receiving discovery
from SMC. In addition, the district court made no finding of
bad faith on Bean's part. Cf. Verzwyvelt v. St. Paul Fire &
Marine Ins., 204 F.R.D. 309, 311 (W.D. La. 2001) (holding
that exclusion was inappropriate in part because defendants
showed “a lack of organization” but “no bad faith” in failure
to timely disclose expert report). Neither has Bean repeatedly
caused delay in this litigation. Cf. Barrett v. Atl. Richfield Co.,
95 F.3d 375, 380–81 (5th Cir. 1996) (dilatory tactics weighed
against relief on appeal for proponent of excluded evidence).

To be sure, Bean's failure to request an extension of the expert
disclosure deadline does injure its argument. See, e.g., Metro
Ford Truck Sales, Inc. v. Ford Motor Co., 145 F.3d 320,
324 (5th Cir. 1998) (failure to request an extension of expert
disclosure deadline in trial court weighed against proponent
of excluded evidence on appeal); Barrett, 95 F.3d at 381
(same). In Bean's defense, however, it did timely designate
Fritsch as an expert; the first report was simply incomplete.

Cf. Geiserman, 893 F.2d at 789 (appellant did not designate
any expert witness until after deadline). On balance, Bean's
explanation weighs in favor of reversing the district court.

Under the second factor, Bean's second expert report and
Fritsch's testimony were important to Bean's case. In fact,
from the district court's perspective, expert testimony in
this case was critical: the court granted summary judgment
because Bean lacked admissible expert testimony. We have
reversed the district court in several other cases where the
excluded testimony is similarly essential. See, e.g., Betzel v.
State Farm Lloyds, 480 F.3d 704, 707–08 (5th Cir. 2007);
EEOC v. Gen. Dynamics Corp., 999 F.2d 113, 116 (5th Cir.
1993); Murphy v. Magnolia Elec. Power Ass'n, 639 F.2d 232,
235 (5th Cir. 1981). But see Geiserman, 893 F.2d at 791
(noting that the significance of the excluded testimony was
“so much the more reason to be sure its introduction was
properly grounded”).

This case differs from others where we upheld exclusion of
a party's expert in part because that party could call other
experts to testify on a particular issue. For example, in Metro
Ford Truck Sales, we noted that only one of the appellant's
expert witnesses was excluded, and the appellant in that case
did not even claim that exclusion “impacted its summary
judgment positions.” 145 F.3d at 324 n.6. Likewise, in 1488,
Inc. v. Philsec Investment Corp., 939 F.2d 1281 (5th Cir.
1991), we observed that “[e]nforcement of the district court's
[scheduling] order did not leave the defendants without an
expert witness on the issue of valuation.” Id. at 1288. Here,
by contrast, Fritsch was Bean's only expert who could testify
about a defect, and his testimony was crucial to Bean's case.
The importance of Fritsch's report and testimony weigh in
favor of reversing the district court.

Under the third factor, admitting Bean's second expert report
and allowing Fritsch to testify would prejudice SMC. Bean
submitted this report near the end of the discovery period,
leaving SMC little opportunity to examine and rebut Fritsch's
new opinions. To properly rebut and re-depose Fritsch would
cost substantial time and expense to SMC. On the other hand,
Bean submitted its second expert report before the discovery
deadline, and several months before trial was scheduled.
This was not a case of one party ambushing the other with
undisclosed expert opinions at trial. Cf. Miksis v. Howard,
106 F.3d 754, 760 (7th Cir. 1997) (striking expert disclosures
submitted three days before trial). Nevertheless, the prejudice
to SMC weighs against reversing the district court.
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*374  Under the fourth factor, a continuance would have
sufficed to cure prejudice to SMC. This Court has repeatedly
stated that “a continuance is the ‘preferred means of dealing
with a party's attempt to designate a witness out of time.’
” Campbell v. Keystone Aerial Surveys, Inc., 138 F.3d 996,
1001 (5th Cir. 1998) (quoting Bradley v. United States, 866
F.2d 120, 127 n.11 (5th Cir. 1989)). SMC itself requested
a continuance as an alternative to excluding Bean's second
expert report. A continuance would allow SMC to produce
a rebuttal report and re-depose Fritsch. The suitability of a
continuance to cure prejudice to SMC weighs in favor of
reversing the district court.

Notwithstanding the wide latitude we give district courts in
deciding discovery matters, excluding Fritsch's second report
and his testimony was not the appropriate sanction in this
case. Bean's explanation for not submitting a complete expert
report by the disclosure deadline is reasonable. Although
Bean cannot explain why it did not move to extend the
deadline, there is no indication of bad faith on Bean's
part. The expert report and testimony were essential to
Bean's case. And a continuance would cure much of the
prejudice to SMC from Bean's late disclosure. On these facts,
excluding critical expert testimony was disproportionately
harsh for what amounts to failure to request an extension of
the expert disclosure deadline. More appropriate sanctions
include allowing SMC to re-depose and rebut Fritsch, and
awarding SMC costs and attorneys’ fees for this additional
discovery.

C. Summary Judgment
The district court granted summary judgment against Bean
after excluding Fritsch's expert reports and testimony. In fact,
Bean's lack of admissible expert testimony was the ground
on which the court granted summary judgment. Specifically,
the court found that “the nature of Bean's claim against
Suzuki ... implicates scientific, technical, or other specialized
knowledge, and that no reasonable trier of fact could find for
Bean and Archer Western on their products liability claim
against Suzuki in the absence of such expert testimony.”
Because we reverse the district court's exclusion of Fritsch's
second expert report and testimony, we must also reverse the
court's summary judgment against Bean. We need not address
Bean's other arguments for reversal of summary judgment.

D. Bean's Motion for Additional Testing of the Motor
Finally, the district court denied Bean's “motion in limine” for
additional testing of Barhanovich's motor. The district court

understood Bean's request as a motion to reopen discovery.
Bean filed this motion on November 5, 2015, at which time
the motor was in the custody of the U.S. Coast Guard.
The Coast Guard had taken control of Barhanovich's boat
shortly after the accident. Bean argues that it repeatedly
requested access to test the motor, which the Coast Guard
repeatedly denied due to the parallel criminal investigation.
That investigation ended on November 3, 2015, when
judgment was entered following C.F. Bean, LLC's guilty plea.
Judgment in a Criminal Case, C.F. Bean, LLC (No. 1:15–
cr–71). Bean seeks to test the strength of the subject swivel
bracket to help determine whether it suffered from a design
or manufacturing defect.

Bean did not make this request until several months after the
close of discovery, and only a few weeks before the trial was
scheduled to begin. Although it may have been futile for Bean
to make this request while the criminal investigation was
ongoing, *375  Bean could have requested a stay of its civil
case instead. Under these circumstances, the district court
did not abuse its discretion by denying Bean's eleventh-hour
motion. See, e.g., Pustejovsky v. Pliva, Inc., 623 F.3d 271,
278 (5th Cir. 2010) (affirming district court's denial of request
to re-depose a witness where the request was made after the
court granted summary judgment). On remand, however, the
district court should consider whether to reopen discovery
for the limited purpose of allowing (1) SMC to rebut and re-
depose Fritsch and (2) Bean to test the motor. The district
court should also consider awarding costs and attorneys’ fees
to SMC for its additional discovery.

IV. CONCLUSION

For the foregoing reasons, we AFFIRM in part, REVERSE in
part, and REMAND for further proceedings.

JONES, Circuit Judge, dissenting:
I respectfully dissent from the panel majority's holding (and
only this holding) that the district court abused its discretion
by excluding Bean's untimely second expert report. The panel
majority states the correct legal standards but, in my opinion,
misapplies them to the case at hand. The upshot of the
majority's reasoning is to revise and extend the district court's
already generous pretrial discovery order.

Placing the court's exclusion order in the litigation timeline
is critical. On September 16, 2012, Mark Barhanovich
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died after his boat struck a dredge pipe operated by
Bean and the boat's Suzuki motor catapulted into the boat
and hit him. Six months later, Bean filed a limitation-of-
liability action, and Barhanovich's estate sued Bean. After
consolidating the cases, the district court granted Bean leave
on April 23, 2014, to file a third-party complaint against
Suzuki Motor Corporation (SMC). Later in 2014, Bean
filed an amended third-party complaint against SMC. Bean's
complaint demanded indemnification from SMC based on a
theory of products liability. On January 2, 2015, SMC filed
its answer.

The case was initially set for trial in August 2015, but the
district court granted the parties’ requests for extension of
discovery-related deadlines six different times, which delayed
both the general discovery deadline and the trial date. The
court entered its initial case management order on October 16,
2013, scheduling the case for trial on August 3, 2015. On the
parties’ requests, it then amended the order on July 17, 2014;
August 25, 2014; December 11, 2014; February 4, 2015;
March 18, 2015; and July 10, 2015—each time extending
discovery-related deadlines. As a result, the overall discovery
deadline was August 1, 2015, and the trial was set to occur
during a three-week term of court beginning November 30,
2015. Bean did not settle with the Barhanovich family until
September 2015.

In the meantime, Bean needed experts to prove up its
products-liability claims against SMC. After the district court
granted the parties’ requests for extensions of the expert-
designation deadlines, Bean's initial expert-designation
deadline was October 20, 2014, and its rebuttal expert-
designation deadline was December 5, 2014. Bean timely
designated Edward Fritsch as its expert; his report largely
took to task Barhanovich for piloting his boat at an excessive
speed. As the panel majority note, Fritsch's initial report “was
far from ‘full and complete’ ” and “did not even mention
whether the motor suffered from any kind of defect”—the
core of a products-liability case. Despite the inadequacy
of Fritsch's initial report, and despite the district court's
demonstrated willingness to extend expert-designation *376
deadlines, Bean sought no extension of the October and
December deadlines.

Then, between July 15 and 30, 2015—two and a half
years after Bean initiated this suit, nine months after
Bean's expert-designation deadlines passed, and mere days
before the August 1 discovery deadline—Bean made its
move. On July 30, Bean filed a second report by Fritsch

dated July 15 in opposition to SMC's motion for summary
judgment. As the panel majority agree, Fritsch's second report
contained “largely new” opinions that “clearly relate to Bean's
negligence, failure to warn, and design defect theories.” The
district court struck this report because it was not filed by
Bean's expert-designation deadlines, “and despite seeking and
receiving numerous extensions of other deadlines in this case,
Bean has never requested an extension of the deadline for
submission of rebuttal experts.” The district court emphasized
that “Bean was well aware of the nature of its claims against
Suzuki long before these deadlines expired,” and yet, “Bean
has proffered no good explanation for why it failed to timely
request that its expert disclosure deadline be continued, or that
the deadline for submitting rebuttal experts be extended.” In
light of Bean's failure to explain its errors, the district court
declined to permit Bean's “ambush” of SMC and struck the
report.

The question presented here is whether the district court's
exclusion of Fritsch's untimely second report was “a clear
abuse of discretion.” Geiserman v. MacDonald, 893 F.2d 787,
790 (5th Cir. 1990). The answer to this question turns in large
part on Bean's explanation for its failure timely to disclose
Fritsch's second report. See id. at 791. In my view, neither
Bean's proffered explanation nor the record can support the
holding that the district court clearly abused its discretion.

Bean's sole excuse for its untimely submission is a red herring.
Bean asserts that it did not obtain the discovery documents
that undergird Fritsch's second report until several months
after the expert-designation deadlines passed, and without
those documents, it was impossible to offer an expert report
concerning the Suzuki motor. That conclusion does not follow
from Bean's premise. At most, its premise shows only that at
the time of its initial deadlines, Bean could not offer Fritsch's
second report. The documents’ initial unavailability, however,
says nothing about Bean's subsequent delay in disclosing a
report based on later-acquired documents or Bean's failure
to request deadline extensions. Bean thus ignores the central
issue in this case, which is whether the district court abused
its discretion by excluding Fritsch's second report, not at the
time of Bean's initial expert-designation deadlines but instead
after a subsequent nine-month delay.

On this question, three reasons can be elicited from the
record in support of the district court's discretionary decision
to exclude the second report. To begin, even viewed in
its most favorable light, Bean's argument concerning the
unavailability of SMC's documents seems disingenuous.
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Bean had obtained the SMC documents on which Fritsch's
second report was based nearly four months before it
produced the report to SMC and the court. Bean's opening
brief admits that “Suzuki ... provide[d] full responses [to
Bean's discovery requests] ... [on] April 6, 2015.” Bean did
not file Fritsch's second report until July 30, 2015. The four-
month time gap speaks for itself.

Moreover, the relationship between the documents disclosed
on April 6 and the report filed on July 30 is unmistakable.
Fritsch's report emphasizes that “[t]he principal purpose of
this report is to comment *377  on the Suzuki documents
that have been produced in the discovery process since
October 2014.” He compared his current analysis to his
analysis “[p]rior to Suzuki's production of its design and test
documents.” Fritsch highlighted at least six documents that
he found particularly important to his analysis:

• Limited Warranty for 2001 and Later Four Stroke Models,
which “specifically lists striking submerged objects as
one of the situations not covered by the warranty.”

• Test Standard for Running on Driftwood, which
“describes a test protocol by which a Suzuki motor,
mounted on a test boat, is subjected to an impact with
a moored, floating wooden log of a specified standard
length and diameter.”

• Test report SES T 8561, which “describes a series of
driftwood tests conducted on the DF225/250 outboard
motor during the period from July 1 to August 1, 2003.”

• A “technical reporting memo,” which “indicates that the

shock blow setting was 515.4 kgf/cm 2  (7,330 psi).”

• Engineering Change Notice 93J–069, which Fritsch
described as “[a] document of significant utility.”

• Engineering Change Notice 93J–0668, which Fritsch
described as “[a]nother document of interest” and
“notable.”

Finally, after surveying the documents, the report transitions
to a heading entitled “Calculations Using Information
from Suzuki's Documents.” That section emphasizes the
importance of these documents:

The documents produced by Suzuki
provide a wealth of dimensional

information on the DF225 motor as
well as data on the performance of
that motor in the driftwood impact
tests conducted by Suzuki in 2003.
That dimensional information and
test data have provided me with
inputs for a variety of calculations
that are relevant to quantify general
performance characteristics of the
middle unit of the DF225 motor and
the probable behavior of that unit in
the subject accident. On the pages
to follow, a series of seven figures
(Figures 6 through 12) are presented
to summarize the results of those
calculations.

In short, Fritsch's second report was based on documents that
Bean acquired nearly four months before it filed Fritsch's
report with the district court.

It is thus hard to take seriously Bean's argument that it
could not disclose a report without the necessary supporting
documents, when even after receiving the crucial documents,
Bean waited nearly four months, up to the eve of the close of
discovery, to file the report with the court.

Second, Bean never sought to extend its expert-designation
deadlines and, as the panel majority concede, Bean “presents
no answer to [the] question” why it failed to do so. Bean's
failure to request deadline extensions is curious; Bean clearly
knew before the expiration of the deadlines that Fritsch's
initial expert report did not tackle defects in the Suzuki
motor or mounting. If for no other reason, Bean knew this
because about a month before Bean's deadline for identifying
a rebuttal expert, SMC's expert's report stated: “I find no
engineering opinions in Fritsch's report which are critical of
the design or construction of the Suzuki outboard motor.”
In light of Bean's obvious failure initially to produce expert
evidence against SMC, the district court explained that “Bean
has proffered no good explanation for why it failed to timely
request that its expert disclosure deadline be continued, or
that the deadline for submitting rebuttal experts be extended.”
Even in its briefing to this court, Bean provides no such
explanation. *378  Its failure to do so surely does not weigh
in favor of finding that the district court clearly abused its
discretion.
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And third, that the district court had accommodated the
parties and granted numerous extensions of discovery
deadlines makes an abuse-of-discretion finding all the more
unsupportable. This court treats as paramount “a trial
court's need to control its docket.” Hamburger v. State
Farm Mut. Auto. Ins., 361 F.3d 875, 884 (5th Cir. 2004).
Indeed, “[a]dherence to ... scheduling orders [is] critical in
maintaining the integrity of judicial proceedings,” and “we
are loath to interfere with the court's enforcement of that
order” where the court has not abused its discretion. 1488,
Inc. v. Philsec Inv. Corp., 939 F.2d 1281, 1289 (5th Cir.
1991). This case should be no exception. As the district court
recounted, it had granted at least six prior motions to extend
various deadlines, and it had been “liberal in granting the
parties’ prior requests for extensions of deadlines.” Under
these circumstances, we should hardly fault the district court
for putting its foot down “less than one month before trial”
and “declin[ing] to again amend the Case Management Order
and reopen expert testimony.” The district court made a

quintessential discretionary decision to control its docket to
which this court must defer.

In light of Bean's flimsy excuse and a holistic review of
the record, I cannot agree that “Bean's explanation weighs
in favor of reversing the district court.” Bean's proffered
explanation goes only to the state of affairs at the time its
disclosure deadlines passed, but it does not explain Bean's
failure to seek deadline extensions and otherwise timely
disclose Fritsch's second report. A district court that has
accommodated litigants at every turn and declines to do
so at the eleventh hour when a litigant has not sought a
similar accommodation or disclosed an expert report within
a reasonable period of time cannot be said to have clearly
abused its discretion. I respectfully dissent.

All Citations

841 F.3d 365, 2017 A.M.C. 166, 96 Fed.R.Serv.3d 169

Footnotes

1 This is not to suggest that Fritsch could have provided a defect opinion in the first report. At the time, he knew
little more than the mere fact of the accident, and his experiment failed to replicate the kind of catastrophic
break that occurred in Barhanovich's swivel bracket. Fritsch had not been able to test the subject motor and
did not yet have access to SCM's “driftwood tests” (discussed below). Under these evidentiary constraints,
it would have been difficult for Fritsch to establish either negligence or an unreasonably dangerous defect
—of design, manufacturing, or failure to warn. See generally Restatement (Second) of Torts § 402A (Am.
Law Inst. 1975).

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, W.D.
Texas, San Antonio Division.

Benjamin KOENIG, Plaintiff,

v.

Anthony BEEKMANS, Defendant.

5–15–CV–00822–RCL–RBF
|

Signed 01/04/2018

Attorneys and Law Firms

Thomas A. Crosley, Crosley Law Firm, P.C., San Antonio,
TX, for Plaintiff.

ORDER GRANTING MOTION TO EXCLUDE AND/
OR LIMIT TESTIMONY OF CHARLES R. RUBLE

RICHARD B. FARRER, UNITED STATES MAGISTRATE
JUDGE

*1  Before the Court is the Motion to Exclude and/or
Limit the Testimony of Charles R. Ruble filed by Defendant
Anthony Beekmans [#130]. This case was assigned to the
undersigned for disposition of all pre-trial matters, pursuant
to Rules CV–72 and 1(c) of Appendix C of the Local Rules
of the United States District Court for the Western District of
Texas [#115]. The Court has diversity jurisdiction over this
case pursuant to 28 U.S.C. § 1332, and the undersigned has
authority to enter this order pursuant to 28 U.S.C. § 636(b)(1)
(A). See, e.g., Target Strike, Inc. v. Marston & Marston, Inc.,
No. SA–10–cv–0188–OLG–NN, 2011 WL 676185, at *1
(W.D. Tex. Feb. 16, 2011) (noting magistrate judge's § 636(b)
authority to rule on motions to exclude expert testimony,
which are non-dispositive).

Having considered Defendant Beekmans’ Motion [#130],
Plaintiff Benjamin Koenig's Response [#136], the relevant
law, the pleadings, and the governing scheduling order,
the Court GRANTS the Motion to Exclude and/or Limit
the Testimony of Charles R. Ruble filed by Defendant
Anthony Beekmans [#130]. Ruble's testimony shall be
limited to the opinions Koenig timely disclosed—the location
of the collision, the vehicles’ impact positions relative
to one another, the principle direction of force, and the

reasonableness of the parties’ steering maneuvers prior
to impact. The remainder of Ruble's opinions regarding
the parties’ pre-impact movements (save for their steering
maneuvers), including the lanes either party occupied prior
to impact, the impact speed, the distance traveled by the
parties prior to impact, and how the parties applied their
breaks, as well as Ruble's opinion that the gouge marks on
the pavement were caused by extraction of the vehicles, are
excluded. Nor may Ruble be called to rebut the testimony of
Beekmans’ accident reconstructionist on these topics or any
others outside the scope of Ruble's report. Koenig failed to
timely disclose these new opinions in violation of Rule 26 and
the Court's Scheduling Order, and his failure to do so is neither
substantially justified nor harmless. Finally, Ruble may rely
upon the newly disclosed diagrams contained in Exhibit No.
19 to his deposition only to the extent he does so to support
his timely disclosed opinions.

I. Background
This personal injury lawsuit arises from an October 2,
2013 head-on car accident involving Koenig and Beekmans.
Koenig asserts claims for negligence and negligence per se,
and seeks damages from Beekmans in excess of $1 million.
It is undisputed that, as a result of the accident, Koenig
sustained (and was treated for) a fractured sternum as well
as a compression-type fracture of the L1 disc in his spine.
(See [#106–1] ). The parties, however, dispute whether the
collision also caused Koenig to suffer a traumatic brain injury
and a herniated L5–S1 disc. The parties also dispute whether it
was Koenig or Beekmans who caused the accident, including
whether one of them was driving on the wrong side of the
road.

*2  Shortly after the accident and before filing suit,
Koenig, by and through his prior counsel, retained accident
reconstructionist Charles R. Ruble. Specifically, Ruble was
tasked with making a determination about where the collision
occurred—on the roadway as the Sheriff's Department
believed or off the roadway as Koenig believed. (Ruble
Dep. 8:6–23; 9:22–24). After reviewing the accident report
authored by Deputy Antonio Alvarez, interviewing Deputy
Alvarez, reviewing pictures of the accident, and inspecting
the accident site, Ruble issued his report on January 16, 2014.
(See Ruble Rep. at Dkt. No. 130–2; Ruble Dep. 45:8–11;
46:16–18). Ruble offers the following four findings in his
report:

(1) Deputy Alvarez's accident report diagram and
contributing factors are incorrect and unfounded.
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(2) The collision occurred on the south edge of the
eastbound lane, Mr. Koenig's lane of travel.

(3) The location and angle of the vehicles’ contact
indicates Mr. Koenig executed an appropriate avoidance
maneuver and Mr. Beekmans executed a faulty evasive
maneuver.

(4) Mr. Beekmans’ approach and evasive response may
have been influenced by his vehicle right side operation
and opposite lane travel experience.

(Ruble Rep. at 3–4). Although not an enumerated “finding”
in the report, Ruble also discusses and diagrams in the report
the principle direction of force and the vehicle-to-vehicle
positions at initial contact. (Ruble Rep. at 2–3, Exs. 2 &3 to
Ruble Rep.). Finally, Ruble notes in his report that some of
the gouge marks in the pavement were caused by the collision
itself. (Ruble Rep. at 2–3).

Koenig first designated Ruble as an expert on September 19,
2016. (See [#41] at 5–6). Pursuant to Federal Rule of Civil
Procedure 26(a)(2)(B), Koenig disclosed that:

Mr. Ruble is expected to testify
regarding his investigation and
reconstruction of the accident that
forms the basis of this lawsuit. The
general substance of Mr. Ruble's
mental impressions and opinions and
a brief summary of the basis for them
are contained in his report attached
hereto. Please also see any deposition
testimony that may be taken of this
expert.

(Id.) In accordance with this disclosure, Koenig produced
Ruble's January 2014 report and resume. (See Mot. ¶ 8). After
submitting his report in January 2014, Ruble did not perform
any other work on the case until February 4, 2016, when

Koenig's current counsel 1  requested that Ruble perform
additional accident reconstruction based on additional case-
related information. (Ruble Dep. 46:16–48:19). Although
Koenig has supplemented his expert disclosures on several
occasions, he has never produced a supplemental or amended
report for Ruble. (See Mot. ¶ 8).

Beekmans deposed Ruble on November 1, 2017. (See Ruble
Dep.). During this deposition, Ruble disclosed for the first
time several new opinions regarding the parties’ pre-impact
movements, including: (1) the parties’ speed at the time
of impact, (id. 27:19–28:8); (2) how the vehicles rotated
upon impact, (id. 31:11–21; 33:8–11; 84:12–15); (3) the
parties’ respective lanes of travel prior to the collision,
(id. 52:7–13, 57:10–15); and (4) the manner in which the
parties applied their brakes prior to impact and how far they
traveled after first braking, (id. 54:22–54:25; 61:5–64:10).
Ruble also testified that several of the opinions offered by
Beekmans’ accident reconstructionist, Billy S. Cox, Jr., were
deficient based on the formulas and data Cox used, (id. 50:16–
51:2, 58:14–60:2; 71:15–72:11), and explained that in his
(Ruble's) opinion, extraction of the vehicles, rather than the
accident itself as he originally opined, caused several of
the gouge marks on the pavement, (id. 22:23–24:2). Finally,
Ruble provided Beekmans with several new diagrams of the
vehicles, marked as Exhibit No. 19 to his deposition, which
allegedly illustrate how the vehicles began to engage at impact
and thereafter. (Id. 29:14–35:3).

*3  On December 6, 2017, Beekmans filed the instant
motion, seeking to exclude or limit Ruble's testimony to the
opinions disclosed in Ruble's original (and only) disclosed
report [#130]. Beekmans attacks Koenig's failure to timely
comply with his disclosure obligations by introducing new
opinions at Ruble's November 1 deposition and waiting until
Ruble's deposition to provide Beekmans with a list of cases
in which Ruble testified as an expert, as well as information
relating to Ruble's compensation. Alternatively, Beekmans
challenges the reliability and helpfulness of Ruble's new
opinions and testimony on the following topics: (1) the
location of the parties’ vehicles prior to impact; (2) how
Beekmans braked under the circumstances; and (3) the
rotation and angle of Koenig's vehicle prior to coming to
rest after impact. Beekmans does not challenge Ruble's
qualifications, the relevance of his testimony, or the reliability
or helpfulness of his timely disclosed opinions.

II. Legal Standards
Expert–Disclosure Obligations. Federal Rule of Civil
Procedure 26(a)(2) governs a party's expert-disclosure
obligations. Under Rule 26, retained experts are required
to produce a written report, containing the following
information: “(i) a complete statement of all opinions the
witness will express and the basis and reasons for them; (ii)
the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support
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them; (iv) the witness's qualifications, including a list of all
publications authored in the previous 10 years; (v) a list of
all other cases in which, during the previous 4 years, the
witness testified as an expert at trial or by deposition and (vi)
a statement of the compensation to be paid for the study and
testimony in the case.” Fed. R. Civ. P. 26(a)(2)(B).

“A party must make these disclosures at the times and in
the sequence that the court orders.” Fed. R. Civ. P. 26(a)
(2)(D). Initial expert disclosures are expected to be “full
and complete.” In re Complaint of C.F. Bean L.L.C., 841
F.3d 365, 371 (5th Cir. 2016). Supplementation is required
where parties learn that any information in their initial expert
disclosures is incorrect or incomplete. Id. (citing Fed. R. Civ.
P. 26(e)(2)). Supplemental expert disclosures must be made
by the time Rule 26(a)(3) pretrial disclosures are due, i.e., 30
days prior to trial. C.F. Bean, 841 F.3d at 371; Fed. R. Civ.
P. 26(a)(3)(B). Supplemental disclosures, however, “are not
intended to provide an extension of the deadline by which a
party must deliver the lion's share of its expert information.”
C.F. Bean, 841 F.3d at 371 (quotation marks omitted); see also
Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., Inc.,
73 F.3d 546, 571 (5th Cir. 1996) (affirming district court's
exclusion of untimely supplemental expert report and noting
that the purpose of rebuttal and supplementary disclosures
is to rebut and supplement, not extend the expert-disclosure
deadline). While Rule 26 “contemplates that the expert will
supplement, elaborate upon, explain and subject himself to
cross-examination upon his report,” In re ATP Oil & Gas
Corp., No. 12–36187, 2015 WL 4381068, at *18 (Bankr.
S.D. Tex. July 15, 2015) (quotation marks omitted), the
rule “does not allow parties to cure deficient expert reports
by supplementing them with later deposition testimony,”
Robinson v. Nationwide Mut. Fire Ins. Co., No. 4:11–CV–
103–M–V, 2012 WL 5866302, at *1 (N.D. Miss. Nov. 19,
2012).

When a party fails to disclose information required by Federal
Rule of Civil Procedure 26(a), “the party is not allowed
to use that information or witness to supply evidence ...
at a trial, unless the failure was substantially justified
or is harmless.” Fed. R. Civ. P. 37(c)(1). Additionally,
or in the alternative, a court may, on motion and after
providing the party an opportunity to be heard, impose
“other appropriate sanctions,” including ordering payment of
reasonable expenses caused by the failure and informing the
jury of the party's failure. Id.

*4  Rule 702. Beekmans’ challenges to the reliability and
helpfulness of several of Ruble's new expert opinions are
governed by Federal Rule of Evidence 702, along with
Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993), and its progeny. See Black v. Food Lion, Inc., 171 F.3d
308, 310, 314 (5th Cir.1999); Wells v. SmithKline Beecham
Corp., No. A–06–CA–126–LY, 2009 WL 564303, at *7 (W.D.
Tex. Feb. 18, 2009). Rule 702 provides that a witness “
‘qualified as an expert ... may testify ... in the form of an
opinion ... if (1) the testimony is based upon sufficient facts
or data, (2) the testimony is the product of reliable principles
and methods, and (3) the witness has applied the principles
and methods reliably to the facts of the case.’ ” Guy v. Crown
Equip. Corp., 394 F.3d 320, 325 (5th Cir. 2004) (quoting Fed.
R. Evid. 702).

Daubert charges trial courts to act as evidentiary “gate-
keepers” to ensure that proffered expert testimony is, among
other things, sufficiently reliable. Daubert, 509 U.S. at 589,
592–93; see Watkins v. Telsmith, Inc., 121 F.3d 984, 989
(5th Cir. 1997). Courts enjoy wide discretion in deciding
precisely how to make such a reliability determination in a
given case. Kumho Tire Co. v. Carmichael, 526 U.S. 137,
142 (1999). The reliability inquiry focuses “on [experts’]
principles and methodology, not on the conclusions that
[experts] generate.” Daubert, 509 U.S. at 594. The proponent
of expert testimony is not required to show that the testimony
is correct, but rather show—by a preponderance of the
evidence—that the testimony is sufficiently reliable. Moore
v. Ashland Chem. Inc., 151 F.3d 269, 276 (5th Cir. 1998).
Whether an expert is “basing testimony upon professional
studies or personal experience,” a court must ensure the expert
“employs in the courtroom the same level of intellectual rigor
that characterizes the practice of an expert in the relevant
field.” Kumho Tire Co., 526 U.S. at 152.

At the same time, “the trial court's role as gatekeeper is not
intended to serve as a replacement for the adversary system.”
United States v. 14.38 Acres of Land, 80 F.3d 1074, 1078
(5th Cir. 1996). “Vigorous cross-examination, presentation
of contrary evidence, and careful instruction on burden of
proof are the traditional and appropriate means of attacking
shaky but admissible evidence.” Daubert, 509 U.S. at 596.
In general, “questions relating to the bases and sources of an
expert's opinion affect the weight to be assigned that opinion
rather than its admissibility and should be left for the jury's
consideration.” 14.38 Acres of Land, 80 F.3d at 1077; see also
Viterbo v. Dow Chemical Co., 826 F.2d 420, 422 (5th Cir.
1987).
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III. Analysis
Ruble's opinions regarding the parties’ pre-impact
movements (save for their steering maneuvers), his opinion
that the gouge marks on the pavement were caused by
extraction of the vehicles, and his criticisms of Cox's
methodology were not timely disclosed in accordance with
Rule 26 and the Court's Scheduling Order. Koenig's failure
to comply with his expert-disclosure requirements was
neither substantially justified nor harmless, and exclusion
of these new opinions is appropriate. Moreover, a majority
of Ruble's new opinions, including opinions concerning the
lanes occupied by the parties leading up to the accident and
the angle at which Koenig's vehicle rotated before coming to
rest, are either unreliable or otherwise unhelpful to the jury.

Ruble's New Opinions and Diagrams. Koenig failed to
comply with his disclosure obligations in violation of
Rule 26 and the Court's Scheduling Order. Although the
deadlines in this case have been extended on several different
occasions at the parties’ joint request, pursuant to the Agreed

Third Amended Scheduling Order [#55] 2 , Koenig's expert
designation deadline was February 10, 2017 and Beekmans’
deadline was March 13, 2017. Designations of rebuttal
experts were due within 14 days of receipt of the report of
the opposing expert. At issue is the extent to which Ruble
offers new or supplemental opinions regarding the parties’
pre-impact movements (except for their steering maneuvers)
and status, including their impact speed, the lanes either party
occupied prior to impact, the parties’ location at any point
prior to impact, the distance traveled by the parties prior
to impact, and how the parties applied their breaks. Also
at issue are opinions concerning whether vehicle extraction
from the accident scene or the accident itself caused the
gouge marks on the pavement and Ruble's criticisms of Cox's
accident reconstruction that Ruble revealed for the first time
at his November 1, 2017 deposition. Koenig, in his response,
concedes that Ruble did not address impact speed in his report
but argues that Ruble's other previously undisclosed opinions
are either implied from Ruble's finding that “Deputy Alvarez's
accident report diagram and contributing factors are incorrect
and unfounded” or constitute “natural extensions” of Ruble's
original opinions. Ruble's deposition testimony and report,
however, reveal that Ruble in fact offers new opinions well
outside the scope of his original and only disclosed report.

*5  Ruble testified at his deposition that the “whole purpose”
of his initial report was to determine whether “the accident

happen[ed] out in the roadway like the deputy said or was it
off the side of the roadway.” (Ruble Dep. 44:11–16; 8:19–23).
It was this alleged inaccuracy in Deputy Alvarez's accident
report that Koenig retained Ruble to address. (Id. 48:23–
49:5). In fact, Ruble conceded that Koenig did not retain
him to conduct an “in-depth reconstruction.” (Id. 48:15–
19). Ruble's report reveals what his deposition testimony
confirms; the focus of his opinions was entirely on the
vehicles’ impact location. Although Ruble also addresses
in his initial report the vehicles’ impact positions, the
reasonableness of the parties’ steering maneuvers, and that
the collision caused the pavement's gouge marks, he does
not provide any other opinions, let alone a basis to support
any of the new opinions he raised for the first time at his
deposition. Ruble cannot cure deficiencies in his report by
supplementing the report with deposition testimony after
the expert-designation deadline. See Robinson, 2012 WL
5866302, at *1 (“Rule 26(a)(2) does not allow parties to
cure deficient expert reports by supplementing them with
later deposition testimony”); see also Valenzuela v. City of
Haltom City, No. 4:10–CV–127–Y, 2012 WL 13024706, at *2
(N.D. Tex. Feb. 28, 2012) (“[A] party's failure to disclose the
basis for his expert's opinion as originally required generally
cannot be cured by deposition testimony or supplemental
disclosures.”).

Ruble's rebuttal opinions discussing the deficiencies with
Cox's formulas and data are similarly untimely. Koenig
deposed Cox on June 1, 2017. (See [#89–2] ). Pursuant to
the Scheduling Order, Koenig's deadline to designate Ruble
as a rebuttal expert would have been on or about June 15,
2017, depending on when Koenig received Cox's deposition
transcript. No such timely designation occurred.

Finally, Koenig failed to timely disclose the diagrams marked
as Exhibit No. 19 to Ruble's deposition. Ruble testified
that he prepared these diagrams just ten days prior to his
deposition. (Ruble Dep. 30:1–10). Koenig did not provide
them to Beekmans until the day of Ruble's deposition. (Id.)
Pursuant to Rule 26, retained experts are required to produce
with their written report “any exhibits that will be used to
summarize or support them.” Fed. R. Civ. P. 26(a)(2)(B)
(iii). Although Koenig characterizes these exhibits as “revised
diagrams,” (Resp. ¶ 13) according to Ruble, a majority of the
pages marked as Exhibit No. 19 represent the vehicles as they
rotated following impact, (Ruble Dep. 30:17–21; 33:8–11)
and going to final rest (id. 33:13–17), and the extraction of the
vehicles post-collision (id. 33:19–22; 34:24–35:3). Ruble's
report neither diagrams nor addresses any of these things.
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Accordingly, the diagrams contained in Exhibit No. 19 to
Ruble's deposition were not timely disclosed.

The next step is to determine whether exclusion of Ruble's
new opinions and diagrams is warranted, or whether some
other lesser sanction is appropriate. Courts entertain the
following considerations in determining whether to exclude
testimony as a sanction for violation of a discovery order:
“(1) the explanation for the failure to identify the witness [or
new expert opinions]; (2) the importance of the testimony;
(3) potential prejudice in allowing the testimony; and (4)
the availability of a continuance to cure such prejudice.”
C.F. Bean, 841 F.3d at 372 (quotation marks omitted). These
considerations favor exclusion of Ruble's new opinions and
diagrams in support thereof.

First, Koenig fails to provide any reasonable explanation for
his untimely disclosure. See Beasley v. U.S. Welding Svc., Inc.,
129 Fed.Appx. 901, 902 (5th Cir. 2005) (affirming exclusion
of expert testimony where plaintiff “offer[ed] no reasonable
explanation for failing to provide the expert report timely
or to seek an extension before the deadline had passed”).
Nor is there one. According to Ruble, after he prepared his
report in January 2014, “[t]he file just went kind of dormant,”
until February 2016, when Koenig's new counsel requested
that Ruble perform additional accident reconstruction. (Ruble
Dep. 46:16–48:19). Koenig, however, failed to provide Ruble
with the additional file materials, including depositions that
had already occurred, until July 27, 2017. (Id. 47:20–25). This
was more than five months after Koenig's expert designation
deadline. Accordingly, Koenig could have, but failed to,
timely supplement Ruble's opinions with these additional file
materials. See Diaz v. Con–Way Truckload, Inc., 279 F.R.D.
412, 421 (S.D. Tex. 2012) (“[P]ermissible supplementation
means correcting inaccuracies, or filling the interstices of
an incomplete report based on information that was not
available at the time of the initial disclosure.” (quotation
marks omitted) (emphasis in original)). Accordingly, there
is no reasonable explanation for Koenig's failure to disclose
Ruble's new opinions by way of a supplemental report prior
to the expert-designation deadline. C.f. C.F. Bean, 841 F.3d at
372 (district court abused its discretion in excluding expert's
new opinions contained in second report where discovery
upon which expert relied in formulating his new opinions
was not available until after the expert disclosure deadline
expired).

*6  Nor are Ruble's new opinions so important that
exclusion would unduly prejudice Koenig. To the contrary,

Koenig timely designated another accident reconstructionist
—John J. Smith, P.E.—to testify regarding his “investigation,
inspection of the scene and vehicles, and his reconstruction
of the accident that forms the basis of this lawsuit,” as well
as the “speeds of the vehicle at or near the time of the crash,
damage to the vehicles, and the cause of the crash.” (See
[#41] at 3–4). Accordingly, excluding Ruble's new opinions
will not leave Koenig without an expert witness to provide
a complete accident-reconstruction analysis. C.f. 1488, Inc.
v. Philsec Inv. Corp., 939 F.2d 1281, 1288 (5th Cir. 1991)
(affirming district court's exclusion of untimely designated
expert where “[e]nforcement of the district court's pretrial
order did not leave the defendants without an expert witness
on the issue of valuation”).

Permitting Ruble to expand the scope of his testimony to
include several new opinions disclosed for the first time
at Ruble's deposition less than three months prior to trial
and after both Beekmans’ expert designation deadline and
the discovery deadline have expired would unduly prejudice
Beekmans. By presenting these new opinions for the first time
at Ruble's deposition, without providing an amended report,
Koenig accomplished what Rule 26(a)(2) seeks to prevent.
Burrell v. Allstate Prop. & Cas. Ins. Co., No. 3:13–CV–493–
CWR–FKB, 2016 WL 4284268, at *2 (S.D. Miss. Mar. 4,
2016) (“[T]he purpose of the [expert] disclosure requirements
‘is to prevent an ambush, resulting in surprise or prejudice, of
undisclosed or late disclosed evidence.’ ”) (quoting Charles v.
Sanchez, No. EP–13–CV–00193–DCG, 2015 WL 1345385,
at *2 (W.D. Tex. Mar. 23, 2015)).

Nor is continuance at this late stage a viable option. Trial
of this matter, first filed in September of 2015, has been
continued on at least two different occasions, and there have
been multiple continuances of the discovery and expert-
designation deadlines. Continuing trial at this late stage and
re-opening the discovery and expert designation deadlines
would force Beekmans to incur additional costs and impair
the integrity of the Court's Scheduling Order. See Hamburger
v. State Farm Mut. Auto. Ins. Co., 361 F.3d 875, 884 (5th Cir.
2004) (“Because of a trial court's need to control its docket,
a party's violation of the court's scheduling order should not
routinely justify a continuance.”).

Examining these considerations separately and together, the
Court finds that Koenig's failure to disclose Ruble's new
opinions regarding the parties’ pre-impact movements (save
for their steering maneuvers), that extraction of the vehicles
caused the gouge marks on the pavement, and rebuttal
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of Cox's accident reconstruction was neither substantially
justified nor harmless, and exclusion of these new opinions
is the appropriate remedy. Ruble is therefore excluded from
relying upon any diagrams in support of these new opinions,
including those contained in Exhibit No. 19 to his deposition.
Ruble, however, may rely on the diagrams contained in
Exhibit No. 19 to his deposition to the extent the diagrams
are used to support his timely disclosed opinions regarding
the location of the collision, the vehicles’ impact positions
relative to one another, the principle direction of force, and
the reasonableness of the parties’ steering maneuvers prior
to impact. Beekmans has had ample opportunity to question
Ruble regarding these new diagrams (see Ruble Dep. 30:15–
35:3), and permitting their use at trial to support any timely
disclosed opinions would not unduly prejudice Beekmans.

Having concluded that exclusion of Ruble's new opinions
is the appropriate remedy, the Court need not address
Beekmans’ arguments that exclusion of Ruble's new opinions
is proper because Koenig failed to provide a list of cases in
which Ruble testified as an expert and failed to timely provide
information relating to Ruble's compensation.

*7  Reliability. In light of the above ruling, the Court
need not address Beekmans’ objections to the reliability
and helpfulness of Ruble's new opinions. In the interest of
completeness, however, the Court concludes that a majority
of Ruble's opinions, including those concerning the lanes
occupied by the parties leading up to the accident and the
angle at which Koenig's vehicle rotated before it came to rest
on the roadway are either unreliable or would otherwise not
assist the jury.

Reliability—lanes occupied. Ruble's new opinions regarding
the lanes occupied by the vehicles leading up to the accident
are not reliable. During his deposition, Ruble testified that
the “physical evidence,” (Ruble Dep. 52:16–53:4), and the
“physics” regarding how Koenig applied his brakes, (id.
54:22–55:2), indicate that Koenig was in the proper lane
of travel. But Ruble later conceded that the only physical
evidence supporting this conclusion is the location of the
point of impact. (Id. 56:17–57:5). And, according to Ruble,
Koenig could have been in the wrong lane of travel and
still ended up exactly where he opines the point of impact
occurred. (Id. 52:23–53:4). Ruble's opinion that Beekmans
was occupying the wrong lane of travel is similarly deficient
as Ruble failed to identify any underlying facts that would
support such an opinion. During his deposition Ruble
admitted that there was no physical evidence which placed

Beekmans in the wrong lane of travel prior to the collision.
(Id. 57:10–25). And, as with Koenig's location prior to impact,
Ruble conceded that Beekmans could have been in the correct
lane of travel and ended up at the same point of impact had he
applied his brakes in any manner other than a full application.
(Id. 68:20–69:13).

To be reliable, an expert's testimony must be based on
“sufficient facts or data.” Fed. R. Evid. 702(b). Without
additional underlying facts or data to support Ruble's
conclusion about the lane either driver occupied as the
vehicles approached each other from a distance, Ruble's
opinion on this topic is too speculative. See New Century
Fin., Inc. v. New Century Fin. Corp., No. CIV.A. C–04–437,
2005 WL 5976552, at *4 (S.D. Tex. Nov. 29, 2005) (“It is
well established that the Court should exclude an expert's
testimony if the testimony is based on facts and speculations
designed to bolster [a party's] position and that the testimony
lacks factual foundation.”)

Reliability—angle of Koenig's vehicle's rotation. A similar
lack of underlying facts or data characterizes Ruble's opinion
that Koenig's vehicle rotated at a 45 degree angle on the
roadway before coming to rest. During his deposition Ruble
testified that he came to this conclusion simply by looking
at a picture from the collision. (Ruble Dep. 30:17–31:10).
Ruble admits that he did not perform any mathematical
calculation, measurement, or any other analysis to reach this
conclusion. (Id.) Accordingly, there is no reason to believe
that this “common sense” assumption would assist the jury.
See Tendeka, Inc. v. Glover, No. CIV.A. H–13–1764, 2015
WL 2212601, at *25 (S.D. Tex. May 11, 2015) (citing
inter alia Wright & Miller, 29 Federal Practice & Procedure
Evidence § 6264 (noting that an expert witness's testimony
is not helpful “where the jury has no need for an opinion
because it easily can be derived from common sense, common
experience, the jury's own perceptions, or simple logic”)).
Accordingly, Ruble's opinion regarding the angle at which
Koenig's vehicle rotated before it came to rest would not assist
the jury.

IV. Conclusion
*8  For these reasons, the Motion to Exclude and/or Limit

the Testimony of Charles R. Ruble filed by Defendant
Anthony Beekmans [#130] is GRANTED. Ruble's testimony
shall be limited to the opinions Koenig timely disclosed—
the location of the collision, the vehicles’ impact positions
relative to one another, the principle direction of force, and
the reasonableness of the parties’ steering maneuvers prior
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to impact. Ruble may not offer conclusions or opinions
concerning the parties’ pre-impact movements (save for their
steering maneuvers), including the lanes either party occupied
prior to impact, the impact speed, the distance traveled by
the parties prior to impact, and how the parties applied
their breaks, or any other topics outside the scope of his
report. He also may not opine concerning whether gouge
marks on the pavement were caused by extraction of the
vehicles as opposed to by the collision itself. Nor may Ruble
be called to rebut the testimony of Beekmans’ accident

reconstructionist, Billy S. Cox, Jr. Finally, Ruble may rely
upon the newly disclosed diagrams contained in Exhibit No.
19 to his deposition only to the extent he does so to support
his timely disclosed opinions.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 297616

Footnotes

1 Koenig's current counsel, Thomas A. Crosley, substituted as counsel of record on February 16, 2016 [#16].
In requesting that his prior counsel withdraw and that Crosley be substituted his place, Koenig represented
that “[t]he withdrawal and substitution will not delay these proceedings.” (See [#15] ¶ 5).

2 Although the District Court later entered an Agreed Fourth Amended Scheduling Order [#113] to govern this
action on September 7, 2017, at the time of its entry, the expert designation deadlines had already expired.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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145 F.3d 320
United States Court of Appeals, Fifth Circuit.

METRO FORD TRUCK SALES,

INC., Plaintiff–Appellant–Appellee,

v.

FORD MOTOR COMPANY, Defendant Counter–

Defendant/Third–Party Plaintiff–Appellee/Appellant,

Duane KUPPER, Eric MAGNUS, Mike

STECKLER, Defendants–Appellants,

v.

Daniel H. FOLEY, Counter Claimant/

Third–Party Defendant–Appellee.

No. 97–11218
|

June 26, 1998.
|

Rehearing and Suggestion for Rehearing
En Banc Denied July 28, 1998.

Synopsis
Motor vehicle dealership brought state court action seeking
injunctive relief and asserting state law claims against
manufacturer in connection with manufacturer's pricing
program, later adding state antitrust claim. Manufacturer
filed counterclaims and third-party petition against dealer's
principal. Manufacturer also obtained removal. Dealership
added federal antitrust claim, and manufacturer asserted claim
against dealer's principal under Racketeer Influenced and
Corrupt Organizations Act (RICO). The United States District
Court for the Northern District of Texas, A. Joe Fish, J., 1997
WL 671323, granted manufacturer's motion for summary
judgment on federal antitrust claims and remanded remaining
state law claims, as well as third-party RICO claim, to state
court. Both dealership and manufacturer appealed. The Court
of Appeals, Politz, Chief Judge, held that: (1) denial of
dealership's request for leave to designate experts and file
expert reports beyond scheduling order deadline was not
abuse of discretion; (2) pricing program did not constitute
vertical price fixing in violation of Sherman Act's restraint
of trade provision, absent any contract or agreement; (3)
manufacturer did not engage in price discrimination under
Robinson–Patman Act; (4) district court had authority to
remand RICO claim to state court; and (5) remand of RICO
claim and pendent state law claims was proper.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

Attorneys and Law Firms

*322  James A. Pikl, Dallas, TX, for Ford Truck Sales, Inc.

John Mark Thomas, Ford Motor Company, Dearborn,
MI, Kenneth Raymond Valka, Billy M. Donley, Baker &
Hostetler, Houston, TX, for Ford Motor Co.

Appeals from the United States District Court for the
Northern District of Texas.

Before POLITZ, Chief Judge, and REYNALDO G. GARZA
and DENNIS, Circuit Judges.

Opinion

POLITZ, Chief Judge:

Metro Ford Truck Sales, Inc. appeals an adverse summary

judgment on its federal antitrust claims. 1  Ford Motor
Company, Eric Magnus, Mike Steckler, and Duane Kupper
appeal the remand of their third-party claim against Daniel
H. Foley, Jr. under the Racketeer Influenced and Corrupt

Organizations Act. 2  For the reasons assigned, we affirm.

BACKGROUND

Ford is engaged in the manufacture of various types of
vehicles, including heavy, medium, and light duty trucks. At
all pertinent times, Metro was a motor vehicle dealership
licensed to sell and service Ford trucks, and Foley was the
dealer-principal. The relationship between Ford and Metro
*323  was governed by Ford Truck and Ford Heavy Duty

Truck Sales and Service Agreements.

The focus of this action is a pricing program implemented by
Ford, known as Competitive Price Assistance. This program
was used to reduce the wholesale price of a truck to authorized
Ford medium and heavy duty truck dealers. During the
1990–94 period at issue, all Ford medium and heavy truck
dealerships were eligible to receive, on every truck, a base
level of CPA called “Sales Advantage.” Sales Advantage
CPA was obtained by calling Ford's CPA Hotline, and giving
the operator basic information about the sale, including the
customer's name, the vehicle specifications, and the vehicle
options.
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In situations where the sales advantage CPA was insufficient,
further procedures permitted a dealer to request additional
price reductions, known as “Appeal CPA.” The appeal
process was initiated when a dealer submitted a CPA appeal
form by facsimile to Ford's CPA Central. To justify the need
for an Appeal CPA, a dealer had to provide information
about the competitive situation surrounding the particular
transaction at stake. Ford then evaluated the appeal, along
with any additional information it had about the customer,
to ensure that all Ford dealers bidding the same customer
received an equal CPA, and that all Ford dealers could meet
the competition from other original equipment manufacturers.
Ford thereafter advised the dealer about the amount of
additional CPA, if any, that would be allowed.

Specialized CPA also existed for large volume purchasers.
This CPA usually was at a predetermined amount and could
be obtained simply by calling the CPA Hotline and providing
the customer's name and commitment number. Because these
customers attracted so much competition, and ordered such a
large volume of trucks, the amount of CPA was made readily
available, alleviating the need for the dealer to demonstrate
individually a competitive situation or to initiate a CPA
appeal.

In response to complaints by another dealer that Metro
was obtaining more CPA on bids to the same customer,
Ford conducted an audit of certain sales Metro made using
the CPA program. Ford concluded that Metro had been
applying for CPA in the name of one customer, while actually
selling the trucks to someone else; thus receiving more
CPA than that to which it was entitled. Metro conceded
that it sometimes misrepresented customers when claiming
CPA, but alleged that Ford representatives instructed it to
claim CPA in the name of its large volume purchasers when
the situation warranted CPA beyond Sales Advantage CPA.
Ford employees, not surprisingly, denied that Metro was so
instructed or that they had knowledge of Metro's practice prior
to the audit. Accordingly, Ford determined to charge back
the amount of CPA obtained by Metro on the misrepresented
transactions, and to pursue termination of Metro's franchise
agreements.

To prevent the threatened charge back or terminations, Metro
filed the instant action in state court, seeking injunctive
relief and asserting various state law claims against Ford and
Ford employees Kupper, Magnus, and Steckler (hereinafter
collectively referred to as “Ford”). Ford filed counterclaims

against Metro and a third-party petition against Foley,
alleging several causes of action under state law. Thereafter
Metro filed an amended petition, which included a claim
against Ford for price discrimination under the Texas
Antitrust Act, and Foley filed a counterclaim against Ford for
intentional infliction of emotional distress.

Ford removed the action to federal court on the basis that
the Texas Antitrust Act does not prohibit price discrimination
and, therefore, Metro's antitrust claim for price discrimination
could arise, if at all, only under the federal Robinson–Patman
Act, conferring federal question jurisdiction. The district
court agreed with the basis for removal and denied Metro's
motion to remand. Metro thereafter amended its complaint to
assert specific claims for price discrimination under § 2(a) of
the Robinson–Patman Act and for vertical price fixing under
§ 1 of the Sherman Act, and Ford amended its third-party
complaint against Foley to include a RICO claim.

*324  All parties subsequently moved for summary
judgment. The district court granted Ford's motion for
summary judgment on Metro's federal antitrust claims.
Finding that state law predominated and a substantial overlap
existed, the district court remanded the remaining state law
claims, as well as the third-party RICO claim, to state court.
Both Metro and Ford timely appealed.

ANALYSIS

Metro contends that the district court erred in (1) denying
leave to designate experts and file expert reports beyond
the scheduling order deadline; and (2) granting summary
judgment in favor of Ford on its Sherman Act and Robinson–
Patman Act claims. In its cross-appeal, Ford contends that the
district court erred in remanding its third-party RICO claim,
as well as the pendent state law claims.

Metro's first argument on appeal is that the district court erred
in denying its motion for leave to designate experts and file
expert reports out-of-time, or to recognize its supplemental
disclosures. We review a trial court's decision to exclude
expert witnesses as a means of enforcing a pretrial order

under the abuse of discretion standard. 3  In so doing, we
consider: “(1) the explanation for the failure to identify the
witness; (2) the importance of the testimony; (3) potential
prejudice in allowing the testimony; and (4) the availability

of a continuance to cure such prejudice.” 4
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As a preliminary matter, we note that it is only the ruling
on one expert, Dr. Keith Leffler, that is at issue. Absent
from Metro's trial motion and its argument on appeal, is
sufficient justification for the late designation of this expert
witness. Metro essentially complains that Ford failed to
provide supplemental discovery. Although this case had been
pending for well over two years, and the scheduling order
deadlines had been extended previously, Metro did not timely
raise this issue in the trial court.

Nonetheless, Metro contends that the mere one week delay
in designating this expert was nominal and resulted in no
prejudice, mandating the grant of its motion. Metro fails,
however, to note the lack of an accompanying written report,
as required by the scheduling order and Rule 26(a)(2)(B),
which results, necessarily, in the conclusion that the expert
designation deadline was not merely one week late as it
contends. Instead, Metro urges this court to recognize the
filing of Dr. Leffler's report as timely under the supplemental
disclosure deadline some three months later. We decline to do
so. The purpose of supplementary disclosures is just that—
to supplement. Such disclosures are not intended to provide
an extension of the expert designation and report production

deadline. 5  We therefore hold that the district court did not
abuse its discretion in refusing to modify the scheduling order

and in enforcing the time deadlines. 6

In its remaining arguments on appeal, Metro contends that
the district court erred in granting summary judgment in
favor of Ford on its federal antitrust claims. We review a

grant of summary judgment de novo. 7  Summary judgment
is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a

judgment *325  as a matter of law.” 8

Metro contends that Ford's CPA program constitutes vertical
price fixing in violation of the Sherman Act. The district
court found the lack of evidence of an agreement fatal to
Metro's Sherman Act claim. Metro contends that the district
court erred in this regard because the existence of a contract
or agreement is not required for a vertical price fixing
claim. Metro maintains that Ford's independent and unilateral
actions are sufficient to support its claim. We do not find these
contentions persuasive.

Section 1 of the Sherman Act expressly requires that there
be a “contract, combination ... or conspiracy” between the
manufacturer and other distributors in order to establish a

violation. 9  “Independent action is not proscribed.” 10  Even
where a single firm's restraints directly affect prices and
have the same economic effect as concerted action might
have, there can be no liability under § 1 in the absence of a

combination or agreement. 11  Thus, the distinction between
independent action and joint action is fundamental in antitrust
jurisprudence, and a claim will not exist in the absence of the

latter. 12  Accordingly, we find and conclude that the district
court was correct in determining that the lack of a “contract,
combination ... or conspiracy” precludes Metro's Sherman
Act claim.

Metro also contends that Ford's implementation of the CPA
program resulted in price discrimination in violation of the
Robinson–Patman Act. The district court found that Metro
failed to demonstrate that the same level of CPA was not
functionally available to all dealers and, thus, no evidence
of price discrimination exists. Metro insists that summary
judgment on this basis was erroneous because whether or not
the discounts were equal, no such defense exists unless the
discounts were cost justified or offered in good faith to meet
competition. Again, Metro's contentions are not persuasive.

Section 2(a) of the Robinson–Patman Act provides that
it is unlawful for a seller “either directly or indirectly,
to discriminate in price between different purchasers of

commodities *326  of like grade and quality.” 13  For its
claim under § 2(a) of the Robinson–Patman Act to succeed,
Metro must adduce evidence of an actual instance of price
discrimination, i.e. a difference in price charged to different
purchasers or customers of the discriminating seller for

products of like grade or quality. 14  If the challenged lower
price was in fact—and not merely theoretically—made
available to the allegedly disfavored purchasers, the seller

cannot be held liable under section 2(a). 15

This “functional availability” theory “is a judicial graft on
§ 2(a) and is not explicitly embodied in the text of the

statute.” 16  Nevertheless, the theory is clear and coincides
with the purpose of the Act in that a price discount equally
available to all purchasers for the same customer and product

is not price discrimination. 17  As found by the district court,
the record reflects that Metro was treated the same as
all other Ford dealers with respect to CPA for the same
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customer, and products of like grade and quality. The record
further establishes that the CPA program functioned to ensure
that all Ford dealers issuing bids to the same customer
received equal CPA, and that all Ford dealers could meet
the competition from other original equipment manufacturers.
Metro concedes that the discounts were available to it on an
equal basis with other Ford dealers. We therefore must find
and conclude that price discrimination did not exist, and that
no violation of the Robinson–Patman Act occurred.

Having found the grant of summary judgment in favor of Ford
on Metro's federal antitrust claims to be appropriate, we turn
to Ford's cross-appeal wherein it challenges the remand of its

third-party RICO claim and the pendent state law claims. 18

Ford contends that the district court had no legal authority
to remand its RICO claim to state court because the claim
arose under federal law and was filed in federal court. Ford
further contends that because the RICO and state law claims
are interrelated, the factors of judicial economy, convenience,
fairness, and comity require that all the claims be tried in
the same court, making the remand of the pendent state
law claims improper. We review de novo whether the legal
authority to remand existed and, further, review the decision

to remand for an abuse of discretion. 19

The essential concept governing in this appeal, perhaps
overlooked by Ford, is that the district court's jurisdiction

was derived from a § 1441 removal. 20  When an action is
brought to federal court through the § 1441 mechanism, “for
both removal and original jurisdiction, the federal question
must be presented by plaintiff's complaint as it stands at
the time the petition for removal is filed and the case seeks
entry into the federal system. It is insufficient that a federal
*327  question has been raised as a matter of defense or

as a counterclaim.” 21  Similarly, the defendant's third-party
claim alleging a federal question does not come within the

purview of § 1441 removability. 22  The third-party claim, like
a defense or counterclaim, is a pleading by the defendant.
The third-party claim does not change the character of the
plaintiff's complaint any more than does the defendant's
other pleadings. Thus, the federal question alleged in the
defendant's third-party claim does not, in and of itself, confer
jurisdiction upon the federal court.

The initiation of Ford's third-party claim in federal court,
as opposed to that in state court prior to removal, does not
change its status. Such a result would be contrary to the rule
that removal jurisdiction must be disclosed on the face of

the plaintiff's complaint, 23  and that the basis to determine

removal jurisdiction so continues throughout the litigation. 24

To hold otherwise would unduly grant a defendant the power
to manipulate removal jurisdiction once in federal court,
despite overwhelming authority proscribing same.

Having determined that Ford's filing of its third-party RICO
claim in federal court after removal does not impact the
court's removal jurisdiction and its corresponding remand

authority, we turn to the remand decision. 25  After dismissing
the federal antitrust claims, the court determined that state
law predominated over the remaining claims, and that the
interests of judicial economy, convenience, fairness, and
comity warranted remand under § 1441(c).

Section 1441(c) provides:

Whenever a separate and independent
claim or cause of action within the
jurisdiction conferred by section 1331
of this title is joined with one or
more otherwise non-removable claims
or causes of action, the entire case may
be removed and the district court may
determine all issues therein, or, in its
discretion, may remand all matters in
which State law predominates.

Thus, for remand to be proper, the claim remanded must be
“(1) a separate and independent claim or cause of action; (2)
joined with a federal question; (3) otherwise non-removable;

and (4) a matter in which state law predominates.” 26

As an initial matter, we consider Ford's contention that
district courts have no authority to remand federal claims.
Although RICO is a federal cause of action, state courts
have concurrent jurisdiction to adjudicate civil claims

arising thereunder. 27  Thus, any attempt to equate “original
jurisdiction” with “exclusive jurisdiction” in this *328
instance would be error. 28  The cases relied on by Ford
are distinguishable because therein the court sought to
remand federal claims which would have been otherwise

removable. 29  As discussed supra, Ford's third-party RICO
claim could not, and did not, confer removal jurisdiction in
this instance. In addition, we have since noted that the new §

Appendix of Authorities: 110 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 113 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1441&originatingDoc=I1a04eac48b9811d99a6fdc806bf1638e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5%20


Metro Ford Truck Sales, Inc. v. Ford Motor Co., 145 F.3d 320 (1998)
172 A.L.R. Fed. 675, 1998-1 Trade Cases P 72,194, 41 Fed.R.Serv.3d 741...

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 5

1441(c) permits courts to remand an entire action, or distinct

claims, both state and federal, if state law predominates. 30

We thus must find no merit in Ford's contentions.

In the case at bar, the federal antitrust claims constituted the
basis of the court's removal jurisdiction, and were joined with
Ford's third-party RICO claim. Because the third-party RICO
claim could not provide removal jurisdiction, it qualifies as
an “otherwise non-removable” claim. Thus, only the first and

fourth elements of the § 1441(c) analysis can be disputed. 31

The first element requires independence as well as
separateness. “[W]here there is a single wrong to [the]
plaintiff, for which relief is sought, arising from an
interlocked series of transactions, there is no separate and

independent claim or cause of action under § 1441(c).” 32  “If
one claim depends on establishing liability under the other,

the two cannot be found to be independent.” 33

We find that, in this case, the federal antitrust claims and the
RICO claim are separate and independent. Metro sought relief
from Ford based on its implementation of the CPA program,
alleging price fixing and discrimination under the federal
antitrust laws. In its third-party RICO action, Ford sought
relief from Foley for alleged fraud and misrepresentation in

the operation of the Metro dealership. Although the CPA
program was involved in both the antitrust and RICO actions,
the claims rely on different supporting facts and clearly seek
separate relief for distinct wrongs.

Ford concedes that the RICO claim and the pendent state law
claims are substantially related, calling for litigation in one
forum. In fact, the RICO claim is so intertwined with the state
law claims as to be difficult to treat separately. We perceive
no incompatibility between state court jurisdiction and federal

interests 34  and, thus, find that state law predominates.
Accordingly, we find and conclude that § 1441(c) authorized
remand of the third-party RICO claim, and we affirm
that portion of the order. In light of this conclusion, and
considering the interests of judicial economy, convenience,
fairness, and comity, we must conclude that the district court
did not abuse its discretion in correspondingly remanding the

pendent state law claims. 35

The judgment appealed is AFFIRMED.

All Citations

145 F.3d 320, 172 A.L.R. Fed. 675, 1998-1 Trade Cases P
72,194, 41 Fed.R.Serv.3d 741, RICO Bus.Disp.Guide 9515

Footnotes

1 Sherman Act, 15 U.S.C. § 1, and Robinson–Patman Act, 15 U.S.C. § 13(a).

2 18 U.S.C. §§ 1961–1968.

3 Geiserman v. MacDonald, 893 F.2d 787 (5th Cir.1990).

4 Id. at 791.

5 Sierra Club v. Cedar Point Oil Co., 73 F.3d 546 (5th Cir.1996).

6 We note that Metro appears to be urging this issue only in anticipation of reversal of the grant of summary
judgment. Metro argued below that the need for experts could not be determined until after the district court
ruled on the pending summary judgment motions. Because Metro is not claiming that this issue impacted
its summary judgment positions, and in light of our decision affirming the grant of same, infra, we perceive
no prejudice to Metro as to this claim. See Liquid Drill, Inc. v. U.S. Turnkey Exploration, Inc., 48 F.3d 927
(5th Cir.1995).

7 Martin v. Memorial Hosp. at Gulfport, 130 F.3d 1143 (5th Cir.1997).
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Metro Ford Truck Sales, Inc. v. Ford Motor Co., 145 F.3d 320 (1998)
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8 Fed.R.Civ.P. 56(c).

9 15 U.S.C. § 1. Purely unilateral behavior is illegal under § 2 of the Sherman Act, but only when it threatens
actual monopolization. Metro does not allege or offer evidence of monopolization; instead claiming restraint
of trade, which is governed by section 1.

10 Monsanto Co. v. Spray–Rite Service Corp., 465 U.S. 752, 760, 104 S.Ct. 1464, 1469, 79 L.Ed.2d 775 (1984).

11 Id.

12 See id.; United States v. Colgate & Co., 250 U.S. 300, 39 S.Ct. 465, 63 L.Ed. 992 (1919); Business Electronics
Corp. v. Sharp Electronics Corp., 485 U.S. 717, 108 S.Ct. 1515, 99 L.Ed.2d 808 (1988).

Metro contends nevertheless that Ford's unilateral actions are per se illegal without evidence of a contract
under Dr. Miles Medical Company v. John D. Park & Sons Company, 220 U.S. 373, 31 S.Ct. 376, 55 L.Ed. 502
(1911). The flaw in Metro's reasoning is its failure to recognize the existence, and corresponding significance,
of the systems of contracts involved in that case. The plaintiff, Dr. Miles Medical Company, had devised a
system of contracts with its customers to maintain minimum resale prices at which its proprietary medicine
products would be sold. The defendant, John D. Park & Sons, was a wholesale drug company which refused
to enter into such a contract. The plaintiff charged that the defendant, “in combination and conspiracy with
a number of wholesale and retail dealers in drugs and proprietary medicines,” procured its medicines by
inducing the violation of the contracts. Id. at 381–82, 31 S.Ct. at 378–79.

The plaintiff's right to relief depended on the validity of the restrictive contracts, making it the central issue
before the Court. The Court found, however, that the contracts constituted unlawful resale price maintenance
by restricting “the freedom of trade on the part of dealers who own what they sell.” This finding that resale
price maintenance is per se illegal under § 1 has been reaffirmed by the Court. See United States v. Parke,
Davis & Co., 362 U.S. 29, 80 S.Ct. 503, 4 L.Ed.2d 505 (1960); California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 937, 63 L.Ed.2d 233 (1980); Monsanto Co., 465 U.S. 752, 104 S.Ct.
1464, 79 L.Ed.2d 775. In Business Electronics Corporation, however, the Court made it clear that vertical
price restraints require an agreement or concerted action, and not just an effect on resale prices, to be per se
unlawful. 485 U.S. 717, 108 S.Ct. 1515, 99 L.Ed.2d 808. We thus focus on whether the restraint is unilateral
or concerted for all aspects of a section 1 claim.

13 15 U.S.C. § 13(a).

14 FTC v. Anheuser–Busch, Inc., 363 U.S. 536, 80 S.Ct. 1267, 4 L.Ed.2d 1385 (1960).

15 See, e.g., FTC v. Morton Salt, 334 U.S. 37, 68 S.Ct. 822, 92 L.Ed. 1196 (1948); Capital Ford Truck Sales,
Inc. v. Ford Motor Co., 819 F.Supp. 1555 (N.D.Ga.1992).

16 Precision Printing Co. v. Unisource Worldwide, Inc., 993 F.Supp. 338, 350 (W.D.Pa.1998).

17 See Morton Salt, 334 U.S. 37, 68 S.Ct. 822, 92 L.Ed. 1196. While some functional discounts may be covered
by the cost justification defense or the meeting competition defense, these defenses present no bar to
the use of the functional availability theory to demonstrate the lack of an essential element of the case
(price discrimination), as alleged by Metro. See Kintner & Bauer, 3 Federal Antitrust Law, § 25.7, (1983)
( “availability” is technically not an affirmative defense, but the negation of an element of the plaintiff's case).

18 As an initial matter, we note that Metro contends that this issue was mooted by the state court's dismissal
of Ford's RICO claim. Ford challenges this contention, and also submits that the remand of the state law
claims remains at issue. Although we earlier were advised that the state law claims were scheduled to be
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tried in state court beginning in April 1998, we have received no additional information. Nevertheless, given
our conclusion herein, infra, we need not resolve this dispute.

19 Eastus v. Blue Bell Creameries, L.P., 97 F.3d 100 (5th Cir.1996). The remand order was based on the district
court's discretionary power under § 1441(c) and, thus, § 1447(d) does not bar review. Id.

20 28 U.S.C. § 1441.

21 14A Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction 2d § 3722, at 255–60. See Gully
v. First Nat'l Bank, 299 U.S. 109, 57 S.Ct. 96, 81 L.Ed. 70 (1936).

22 While a third-party defendant may remove a case to federal court based on the third-party claim, a defendant/
third-party plaintiff may not. See Carl Heck Engineers, Inc. v. Lafourche Parish Police Jury, 622 F.2d 133
(5th Cir.1980).

23 Great Nothern Ry. Co. v. Alexander, 246 U.S. 276, 281, 38 S.Ct. 237, 239, 62 L.Ed. 713 (1918) (“It is
also settled that a case, arising under the laws of the United States, nonremovable on the complaint, when
commenced, cannot be converted into a removable one by evidence of the defendant ..., but that such
conversion can only be accomplished by the voluntary amendment of his pleading by the plaintiff....”).

24 Id. at 282, 38 S.Ct. at 240 (“the plaintiff may by the allegations of his complaint determine the status with
respect to removability of a case, arising under a law of the United States, when it is commenced, and [ ]
this power to determine the removability of his case continues with the plaintiff throughout the litigation, so
that whether such a case nonremovable when commenced shall afterwards become removable depends not
upon what the defendant may allege or prove ..., but solely upon the form which the plaintiff by his voluntary
action shall give to the pleadings in the case as it progresses towards a conclusion.”).

25 Once the claims on which removal jurisdiction was based were dismissed, the district court rightfully
reevaluated its jurisdiction and the position of the action. See Menchaca v. Chrysler Credit Corp., 613 F.2d
507, 511 (5th Cir.1980) (“It is axiomatic that a district court may inquire into the basis of its subject matter
jurisdiction at any stage of the proceedings.”).

26 Eastus, 97 F.3d at 104.

27 Tafflin v. Levitt, 493 U.S. 455, 110 S.Ct. 792, 107 L.Ed.2d 887 (1990).

28 If the federal claim in this case fell within the court's exclusive jurisdiction, rather than concurrent, remand of
the claim would be improper because the state court would be unable to hear the federal claim. Accordingly, a
federal claim within the court's exclusive jurisdiction would not implicate § 1441 removal jurisdiction because
the state court would have no jurisdiction at the outset. See Arizona v. Manypenny, 451 U.S. 232, 101 S.Ct.
1657, 68 L.Ed.2d 58 (1981).

29 Buchner v. FDIC, 981 F.2d 816 (5th Cir.1993) (plaintiff's complaint conferred removal jurisdiction over claim
sought to be remanded); In re Wilson Industries, Inc., 886 F.2d 93 (5th Cir.1989) (same); Burks v. Amerada
Hess Corp., 8 F.3d 301 (5th Cir.1993) (same); Smith v. Texas Children's Hosp., 84 F.3d 152 (5th Cir.1996)
(same).

30 Eastus, 97 F.3d 100 (and cases cited therein). See also 14A Wright, Miller & Cooper, Federal Practice and
Procedure: Jurisdiction 2d § 3724 (Supp.1997) (and cases cited therein).

31 We note that Ford misapplies the § 1441(c) analysis by assuming that the RICO claim forms the basis of
jurisdiction and must be considered in relation to the state law claims. As discussed supra, this is error.
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32 American Fire & Casualty Co. v. Finn, 341 U.S. 6, 14, 71 S.Ct. 534, 540, 95 L.Ed. 702 (1951).

33 Eastus, 97 F.3d at 104.

34 See Tafflin, 493 U.S. 455, 110 S.Ct. 792, 107 L.Ed.2d 887.

35 See 28 U.S.C. § 1367(c); Carnegie–Mellon University v. Cohill, 484 U.S. 343, 108 S.Ct. 614, 98 L.Ed.2d
720 (1988).
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United States District Court,
S.D. Texas, Galveston Division.

POLARIS ENGINEERING, INC., Plaintiff,

v.

TEXAS INTERNATIONAL

TERMINALS, LTD., Defendant.
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|

Signed December 15, 2023

Attorneys and Law Firms

Anthony M Guerino, II, Pillsbury Winthrop Shaw Pittman
LLP, Houston, TX, Benjamin Lee Bernell, Pillsbury Winthrop
Shaw Pittman LLP, Austin, TX, Jonathan Tyler Sink,
Houston, TX, Joseph R Pousson, Jr, Polaris Engineering,
Inc., Lake Charles, LA, Mark Ryan Trachtenberg, Polly
Fohn, Haynes and Boone, LLP, Houston, TX, Ryan Thomas
Steinbrunner, Elizabeth Ellen Klingensmith, Pillsbury
Winthrop Shaw Pittman LLP, Houston, TX, for Plaintiff.

Andrew Benjamin Bender, Andrew James Clark, Emily W
Miller, Hunter M Barrow, Andrews Myers P.C., Houston,
TX, Eric Scott Lipper, Hirsch Westheimer PC, Houston, TX,
Timothy Christian Ross, Houston, TX, for Defendant.

ORDER

JEFFREY VINCENT BROWN, UNITED STATES
DISTRICT JUDGE

*1  Before the court is Texas International Terminals, Ltd.'s
motion to strike, exclude, or limit opinion testimony from Lin
Heath, Kevin Waguespack, Kevin Milburn, Timothy Rooney,
and Timothy Overman. Dkt. 503. The court will grant the
motion in part and deny it in part.

Texas International Terminals, Ltd. (“TXIT”), contracted with
Polaris Engineering, Inc., to have Polaris complete three
projects at its fuel-terminal facility in Galveston. Dkt. 197 at
6–7 ¶ 18. One of those projects, the ISBL, was to design,
engineer, and construct a facility capable of processing 50,000
barrels of crude oil per day. Id. Westchester Fire Insurance
Company executed a performance bond in the full amount

of the ISBL contract as security for Polaris' performance
under the contract. Dkt. 199 at 21 ¶ 18. After a dispute arose
concerning the ISBL project, Polaris sued TXIT. Dkts. 1, 197.
TXIT ultimately hired DRL Engineering, LLC, to evaluate
and redesign the ISBL facility. Dkt. 197 at 11–13 ¶¶ 27–30.

TXIT moves to exclude the testimony of experts retained by
Polaris, Westchester, Michael Nodier, and Gerald Obluda on
several grounds. The court will address TXIT's contentions
in turn.

I. Lin Heath
Westchester retained Lin Heath to study three things:
(1) Polaris's and TXIT's “delays to the work,” (2)
the “interactions between the parties after [m]echanical
[c]ompletion was agreed to by both and correlation to
[Westchester] post[-]default/termination of Polaris by TXIT,”
and (3) the “reasonableness of TXIT's incurred costs.” Dkt.
524-1 at 4. In his expert report, Heath opined that “TXIT's
failure to comply with the terms and conditions of the
[b]onded contract ... changed the risk allocation of the
contract to the detriment of Polaris and [Westchester].” Id.
at 5. He also concluded that TXIT's claimed costs are “not
reasonable or necessary if DRL's scope of retrofit work is
found to be unnecessary.” Id.

TXIT seeks to exclude these opinions. Dkt. 503 at 1. TXIT
contends that Heath improperly draws legal conclusions as to
whether it failed to comply with the ISBL agreement. Id. at 3.
Under Texas law, the interpretation of a contract is a question
of law. McLane Foodservice, Inc. v. Table Rock Rests.,
L.L.C., 736 F.3d 375, 377 (5th Cir. 2013). Expert opinions on
legal questions are “unnecessary and inappropriate.” Technip
Offshore Contractors v. Williams Field Servs., No Civ.A.H 04
0096, 2006 WL 581273, at *6 (S.D. Tex. Mar. 7, 2006) (citing
Amica Mut. Ins. Co. v. Moak, 55 F.3d 1093, 1096 n.5 (5th Cir.
1995) (“The interpretation of a contract is a question of law
for the court. Any reliance on th[e] ‘expert’ opinion by the
court below was misplaced.”)).

Heath's opinion that TXIT's failure to comply with the
ISBL agreement altered the contract's risk allocation is
premised on his interpretation of the agreement. Heath's
testimony is admissible if it conforms to the court's
contractual interpretation. See Dkt. 490. But to the extent
his interpretation conflicts, his testimony is improper and not
helpful in resolving a factual dispute.
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*2  Westchester argues that Heath's opinions are not legal
conclusions. Dkt. 524 at 7–15. It distinguishes his testimony
from pure legal opinion by claiming that he “examine[d]
the parties' administration of the contractual conditions and
whether those conditions—i.e., the processes, procedures,
and sequences—were appropriately adhered to from a
contract[-] administration perspective.” Id. at 8. This is a
distinction without a difference. Regardless of whether Heath
is a contract administrator or an attorney, his testimony
“offers opinions on what the contract means, which is a legal
question for this court to determine.” See Technip Offshore
Contractors, 2006 WL 581273, at *6. The court grants TXIT's
motion to exclude all legal conclusions contrary to this court's
interpretation of the ISBL agreement. See Dkt. 490.

TXIT also moves to exclude Heath's opinions about whether
TXIT's retrofit costs are reasonable and necessary. Dkt. 503
at 5. Westchester responds that this argument is moot because
Heath “does not intend or need to provide an expert opinion
to that effect.” Dkt. 524 at 15. Given that concession, the
court also excludes Heath's opinions on the reasonableness
and necessity of TXIT's retrofit costs.

All other arguments for excluding Heath's testimony not
expressly granted are denied.

II. Kevin Waguespack & Kevin Milburn
Next, TXIT moves to exclude the testimony of Polaris,
Nodier, and Obluda's (“the Polaris parties’ ”) retained
experts, Kevin Waguespack and Kevin Milburn. Dkt. 503
at 5–7. TXIT asserts that Waguespack's and Milburn's
opinions are inadmissible because they did not independently
evaluate the reliability of supporting evidence provided by
KP Engineering, LLC (“KPE”), on which they rely. Id.
Specifically, TXIT highlights that Waguespack and Milburn
did “no original simulation or cost-estimate analysis of their
own, no evaluation of KPE's methodology, and no assessment
of the validity of KPE's conclusions.” Id. at 5–6.

This argument does not hold water. Generally, “questions
relating to the bases and sources of an expert's opinion
affect the weight to be assigned that opinion rather than its
admissibility and should be left for the jury's consideration.”
Viterbo v. Dow Chem. Co., 826 F.2d 420, 422 (5th Cir.
1987). “In short, experts may rely on disputed facts, but not
unsubstantiated assertions.” Loy v. Rehab Synergies, LLC,
558 F. Supp. 3d 402, 410 (S.D. Tex. 2021). The fact that an
expert's associates “provided some of the underlying data”
does not, by itself, disqualify the expert. Diamond Offshore

Co. v. Survival Sys. Int'l, Inc., No. H-11-1701, 2013 WL
371648, at *4 (S.D. Tex. Jan. 29, 2013).

Waguespack and Milburn hired KPE because it had a license
to use the necessary simulation software. Dkts. 525 at 6;
525-1 at 17–18. They had experience using the software and
oversaw KPE's simulations to ensure their reliability. Dkt.
525-1 at 22–24, 30–31, 33–36. Any remaining challenges that
TXIT may have about Waguespack's and Milburn's reliance
on KPE's work are best addressed via cross-examination
and the presentation of contrary evidence. TXIT's motion to
exclude on this ground is denied.

III. Timothy Rooney & Timothy Overman
Finally, TXIT moves to exclude the testimony of Timothy
Rooney and Timothy Overman on the ground that their
supplemental reports are improper and untimely. Dkt. 503 at
7–10. To support its claimed damages for COVID-19-related
change orders, Polaris designated Rooney and Overman to
testify about COVID-19-related project delays and associated
damages. Dkt. 451 at 2. In January 2023, TXIT moved to
exclude Overman's initial reports and Rooney's initial and
first supplemental reports. Dkts. 266, 269. About three weeks
later, Rooney and Overman again supplemented their reports.
Dkts. 503-9, 505-4.

*3  In June 2023, the court granted TXIT's initial motion to
exclude. Dkt. 451. The court struck Overman's COVID-19-
related opinions in their entirety, id. at 4, and struck in part
Rooney's opinions that: (1) the COVID-19-related change
orders are valid, and (2) COVID-19 caused a delay, id. at 5–6.
About three months later, TXIT moved to exclude Rooney's
second supplemental report and Overman's supplemental
reports. Dkt. 503 at 7–10. TXIT argues that those reports
include new COVID-19 data that Polaris possessed when
it disclosed their initial reports. Id. at 8–9. TXIT also
argues that Rooney and Overman include new analyses on
COVID-19-related delays and damages that go beyond mere
supplementation. Id. at 9.

Parties may “supplement previous [expert] disclosures if they
learn that such disclosures are incorrect or incomplete.” In
re Complaint of C.F. Bean, L.L.C., 841 F.3d 365, 371 (5th
Cir. 2016) (citing Fed. R. Civ. P. 26(e)). Supplemental expert
disclosures must be made before pretrial disclosures are due.
Id. Although Rule 26 “contemplates that the expert will
supplement, elaborate upon, explain[,] and subject himself to
cross-examination upon his report,” it does not allow parties
to “cure deficient expert reports by supplementing them with
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later ... testimony.” Koenig v. Beekmans, No. 5-15-CV-00822-
RCL-RBF, 2018 WL 297616, at *3 (W.D. Tex. Jan. 4,
2018) (quotations omitted). The purpose of supplemental
disclosures is “just that—to rebut and to supplement”—and
not “to provide an extension of the deadline by which a party
must deliver the lion's share of its expert information.” Sierra
Club v. Cedar Point Oil Co., 73 F.3d 546, 571 (5th Cir. 1996).

Overman's supplemental report plainly attempts to cure
the deficiencies of his now-excluded initial COVID-19-
related opinions by providing new damages calculations. His
initial report merely: (1) states that COVID-19 disrupted
construction and caused absenteeism, (2) cites the average
number of people who missed work during specific periods,
and (3) concludes that COVID-19 “likely caused intermittent
delays to Polaris's work.” Dkt. 503-13 ¶¶ 195–197. Overman
did not explain how he intended to model or quantify such
delays. Yet in his supplemental report, Overman now outlines
a new methodology for doing so and concludes that Polaris
lost $3.9 million because of COVID-19-related delays. Dkt.
503-9 ¶¶ 5–12. The opinions in his second report are “largely
new rather than supplementary.” See C.F. Bean L.L.C., 841
F.3d at 372. He is not expanding upon an old opinion but
rewriting it to avoid exclusion. The court will therefore
exclude Overman's supplemental report.

The same rationale also partially applies to Rooney's second
supplemental report. In his first supplemental report, he
stated that delays caused by Polaris's March 2020 COVID-19

protocols “would have had a significant schedule impact,
however, [he has] not assessed the claimed delay.” Dkt. 267-2
¶ 225. The court previously struck Rooney's conclusions
because he failed to reliably show that the claimed delay
was valid or caused by COVID-19. Dkt. 451 at 6–7. Yet
in his second supplemental report, Rooney reverses course,
seemingly attempting to show that the claimed delay is
valid and caused by the COVID-19 protocols. Dkt. 505-4
¶¶ 39–54. These new opinions do more than “fill[ ] the
interstices” of his original opinions; they offer the facts and
methodology missing from his previous reports. See Dkt. 525
at 24. Therefore, the court will strike Rooney's opinions and
testimony in his second supplemental report insofar as he
attempts to show that the claimed delay was valid and caused
by COVID-19.

The court rejects all other arguments in favor of excluding
Overman's and Rooney's testimony.

* * *

*4  For the foregoing reasons, the court grants in part
TXIT's motion to exclude testimony from Lin Heath, Timothy
Rooney, and Timothy Overman and denies the motion on all
other grounds.

All Citations

Not Reported in Fed. Supp., 2023 WL 10151582

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND ORDER

NANCY F. ATLAS, SENIOR UNITED STATES DISTRICT
JUDGE

*1  This case is before the Court on the Motion for
Continuance and for Leave to Amend Expert Report and
Designate Non-Retained Experts (“Motion”) [Doc. # 200]
filed by Plaintiff Recif Resources, LLC (“Recif”), to which
Defendants Juniper Capital Advisors, L.P., Juniper Capital
Investments, LLC, Juniper Capital III, LP, and State Line
Exploration, LLC (collectively, “Juniper”) filed a Response
[Doc. # 203] in opposition. Recif filed a Reply [Doc. # 207].

The Court has carefully reviewed the record and applied the
relevant legal authorities. The Court denies Recif's Motion.

I. BACKGROUND
The deadline for Recif to designate its experts and provide
expert reports was originally March 6, 2020. After the Court
granted three requests for extensions, the deadline became
May 8, 2020. See Order [Doc. # 122]. On that date, Recif
designated J. W. Bill Rhea, IV as its technical and damages
expert, and designated Paul W. Smith as a non-retained expert
on attorneys' fees. See Recif's Disclosure and Designation
of Experts (“Designation”) [Doc. # 123]. Rhea's Expert

Report, dated May 8, 2020, was attached as an exhibit to
the Designation. On June 5, 2020, Juniper served its experts'
reports, in which the experts stated their opinions regarding
the analytical deficiencies in Rhea's opinions. Recif did not
serve a rebuttal report addressing Juniper's challenges to
Rhea's opinions by the June 16, 2020, deadline.

Rhea prepared an Amended Report, dated June 25, 2020, that
was filed as an exhibit to Recif's Response to Defendants'
Motion to Exclude certain of Rhea's opinions [Doc. # 150-1].
In the Amended Report, Rhea expressed the same seven
opinions set forth in the original Report. By Memorandum
and Order [Doc. # 199] entered October 1, 2020, the Court

granted Juniper's Daubert 1  Motion, and excluded six of
Rhea's seven opinions.

On October 9, 2020, after the parties' motions for summary
judgment on Recif's claims in this case had been exhaustively
briefed, Recif filed the pending Motion. Recif seeks leave for
Rhea to supplement his opinion regarding the market value of
the “Recif Information” (“Opinion 2”) and his opinion that the
Recif Information could be applied to areas outside of Recif's
Area of Interest (“Opinion 3”). Recif seeks a 30-day extension
of the remaining deadlines in the case to allow Rhea to prepare
and file the supplemental report.

In the same Motion, Recif seeks leave to designate Paul C.
Langlois and Steven M. Jones, Recif's sole principals, as
additional non-retained experts. The Motion has been fully

briefed and is now ripe for decision. 2

II. APPLICABLE LEGAL STANDARD

A. Rule 26(e) of the Federal Rules of Civil Procedure
*2  The Federal Rules require that the disclosure of a retained

expert must be accompanied by a written report, prepared and
signed by the witness, that includes, inter alia, “a complete
statement of all opinions the witness will express and the
basis and reasons for them.” See FED. R. CIV. P. 26(a)(2)
(B) (emphasis added). Rule 26(e) imposes an obligation to
supplement or correct a disclosure “in a timely manner if the
party learns that in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or
corrective information has not otherwise been made known to
the other parties during the discovery process or in writing.”
FED. R. CIV. P. 26(e).
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“The line between supplemental opinions and new opinions
is not always clear, and the decision regarding how to
make the distinction likely depend[s] on the facts of the
case.” Cooper v. Meritor, Inc., 2020 WL 5765004, *4
(N.D. Miss. Sept. 28, 2020) (quoting In re Enron Corp.
Secs., Derivative & Erisa Litig., 2007 WL 5023541, *8
(S.D. Tex. Feb. 1, 2007)). “Generally, courts distinguish
true supplementation (e.g., correcting inadvertent errors or
omissions) from gamesmanship and have repeatedly rejected
attempts by parties to bolster their position at summary
judgment by ‘supplementing’ an expert report with a ‘new
and improved’ expert report.” Cooper, 2020 WL 5765004 at
*4 (quoting Petersen v. Midgett, 140 F. Supp. 3d 490, 502
(E.D.N.C. 2015) (collecting cases)).

B. Rule 16(b) of the Federal Rules of Civil Procedure
Where a scheduling order has been entered establishing
deadlines for expert designations and reports, Federal Rule of
Civil Procedure 16(b)(4) provides the standard for requests
to amend after the scheduling order's deadline has expired.
See E.E.O.C. v. Serv. Temps Inc., 679 F.3d 323, 333-34 (5th
Cir. 2012); Marathon Financial Ins., Inc. v Ford Motor Co.,
591 F.3d 458, 470 (5th Cir. 2009); Fahim v. Marriott Hotel
Servs., Inc., 551 F.3d 344, 348 (5th Cir. 2008). “Rule 16(b)
provides that once a scheduling order has been entered, it
‘may be modified only for good cause and with the judge's
consent.’ ” Marathon, 591 F.3d at 470 (quoting FED. R.
CIV. P. 16(b)); see also Batiste v. Lewis, 976 F.3d 493, 500
(5th Cir. 2020). “Rule 16(b) of the Federal Rules of Civil
Procedure gives district courts broad discretion in enforcing
the deadlines in their scheduling orders.” Batiste, 976 F.3d at
500. To determine whether the moving party has established
good cause, the Court considers the following four factors:

(1) the explanation for the failure to timely comply with the
deadline;

(2) the importance of the untimely evidence;

(3) potential prejudice in allowing the untimely evidence;
and

(4) the availability of a continuance to cure such prejudice.

See id. (citing Meaux Surface Prot., Inc. v. Fogleman, 607
F.3d 161, 167 (5th Cir. 2010)).

III. ANALYSIS

A. Request to “Supplement” Rhea's Amended Report
Recif characterizes its request as one to “supplement”
pursuant to Rule 26(e). Recif states that it “learned” from the
Court's Memorandum and Order that Opinions 2 and 3 lacked
a reliable methodology. See Motion, p. 2. Because Opinions
2 and 3 have been excluded by the Court, those opinions are
no longer subject to supplementation under Rule 26(e). See,
e.g., Target Strike, Inc. v. Marston & Marston, Inc., 2011 WL
2215989, *1 (W.D. Tex. June 6, 2011).

Additionally, the Court rejects Recif's attempt to bolster
its position in connection with the fully-briefed summary
judgment motions by “supplementing” expert opinions that
have been excluded with new and improved opinions. Rule
26 requires full and complete expert reports, including
a complete statement of the basis for each opinion. See
FED. R. CIV. P. 26(a)(2)(B). Allowing a party to provide
a report that contains only broad, conclusory statements
with no explanation of the methodology used to reach the
opinions would negate the expert report requirement in Rule
26. The Court rejects Recif's request under Rule 26(e) to
“supplement” Rhea's expert report regarding Opinions 2 and
3 after they have been excluded.

*3  Recif seeks also, after the deadline for rebuttal opinions,
to amend Rhea's expert report for a second time, now to
provide replacement Opinions 2 and 3 for those that have been
excluded. Therefore, Recif must satisfy the requirements of
Rule 16(b) by showing good cause for extending the expert
report deadline. See Batiste, 976 F.3d at 500.

Recif's proffered explanation for the delay in seeking to
amend Rhea's expert report is that it did not know the
report was flawed until the Court issued its October 1, 2020,
Memorandum and Order excluding Opinions 2 and 3. The
Court finds this explanation unavailing. Juniper's experts
noted and explained the deficiencies in Rhea's expert report
in early June 2020. Although Recif was under no obligation
to agree with Juniper's position, Rhea provided an Amended
Report after having notice of Juniper's belief that Opinions 2
and 3 failed to satisfy the Daubert requirements of relevance
and reliability. Neither Rhea's Amended Report, however, nor
his deposition testimony cured the analytical gaps in Opinions
2 and 3. A party is not entitled to provide an inadequate expert
report--one that contains only conclusory opinions with little
or no explanation of the methodology used to reach them--
and then provide a new report after the Court rules on the
opposing party's Daubert challenge.
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Recif argues that the amendment is important because Rhea
is Recif's only technical and damages expert. Using a single
expert for technical issues and damages issues was Recif's
decision. Moreover, Recif's view that Rhea's Opinions 2 and
3 have great importance “underscores the need” for Recif to
have provided a full and complete expert report from Rhea by
the May 8, 2020 deadline, or to have requested an extension
of that deadline before it expired. See, e.g., Batiste, 976 F.3d
at 501. The importance of Rhea's excluded opinions to Recif's
case cannot “singularly override” the Court's enforcement of
its scheduling order and its ruling on the Motion to Exclude
Rhea's Opinions 2 and 3. See id.

Juniper will suffer significant prejudice if Rhea is permitted

to amend his report at this late stage of the lawsuit. 3  Juniper
has shown that it will be required to incur additional expense
to consider Rhea's new report, to have its own experts
provide new rebuttal reports addressing Rhea's new report, to
depose Rhea on the new information in the amended report,
and, in all probability, to draft and brief a new Daubert

motion. 4  Additionally, and perhaps more importantly, these
undertakings will significantly delay the final resolution of
this lawsuit.

*4  A continuance cannot cure the prejudice created by the
increased expense and the delay in obtaining a final judgment
in this case. Indeed, a continuance will increase the prejudice
to Juniper by creating additional delay.

Recif has failed to demonstrate good cause under Rule 16(b)
for the Court to allow an untimely amendment to Rhea's
Opinions 2 and 3. Therefore, the Motion to Amend Rhea's
expert report for a second time is denied.

B. Request to Designate Additional Non-Retained
Experts

Recif originally designated Paul W. Smith as a non-retained
expert on attorneys' fees. See Recif's Designation [Doc. #
123]. Recif now seeks to designate Langlois and Jones as
additional non-retained experts. This request to extend the
deadline to designate non-retained experts is subject to the
same requirements of Rule 16(b) discussed above. Recif
states that it did not originally designate Langlois and Jones
as experts because it did not know that Rhea's Opinions 2
and 3 would be excluded until the Court ruled on Juniper's
Motion to Exclude. As discussed above, this explanation does
not support allowing Recif to designate two additional experts

after the Court has ruled on some summary judgment motions
and on Daubert motions.

Recif argues that designating Langlois and Jones as non-
retained experts is important so that Recif will have experts to
provide the same Opinions 2 and 3 that were excluded from
Rhea's testimony. The Court finds this argument for the late
designation unpersuasive. Although Langlois and Jones will
be able to testify from their own personal knowledge, they
will not be designated or otherwise identified as experts and
will not be permitted to offer opinion testimony except as
allowed by Rule 701 of the Federal Rules of Evidence.

As discussed above, the prejudice to Juniper is from
additional expense and delay, which cannot be cured through
a continuance of the remaining deadlines in the case.

IV. CONCLUSION AND ORDER
The Court excluded Opinion 2 and Opinion 3 because there
was a gaping analytical disconnect between the identified
data and Rhea's Opinions. Indeed, the Court noted that Rhea's
Report appeared to be little more than an effort to present
Recif's allegations as expert opinions. See Memorandum
and Order [Doc. # 199], p. 26 (citing Durkin v. Equifax
Check Servs., Inc., 406 F.3d 410, 421 (7th Cir. 2005)).
Now, months after the deadline to address challenges to
the sufficiency of Rhea's expert opinions, Recif wants
to have Rhea “supplement” his Amended Report to add
methodologies that were not disclosed in Rhea's two written
reports or in his deposition testimony. Because Opinions 2
and 3 have been excluded by the Court, there are no existing
opinions to “supplement” under Rule 26(e). Recif has failed
to demonstrate good cause under Rule 16(b) for an extension
of time to provide new expert opinions.

Similarly, Recif has failed to demonstrate good cause under
Rule 16(b) for its request to designate Langlois and Jones as
non-retained experts well after the deadline to do so.

Based on the foregoing, it is hereby

ORDERED that Recif's Motion for Continuance and for
Leave to Amend Expert Report and Designate Non-Retained
Experts [Doc. # 200] is DENIED. The deadline for the parties'
Joint Pretrial Order remains January 8, 2021, and the case
remains scheduled for docket call on January 21, 2021.
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All Citations

Not Reported in Fed. Supp., 2020 WL 11025601

Footnotes

1 Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).

2 In the Reply, Recif argues that the Court should permit Rhea to amend his report for a second time after
the relevant opinions have been excluded because the Court previously found that Juniper had shown good
cause under 28 U.S.C. § 1454(b)(2) for extending the deadline for removal. The circumstances involved
in the removal decision, explained in the Court's Memorandum and Order [Doc. # 46] entered October 24,
2019, were significantly different from those involved in Recif's request to amend Rhea's expert report. The
late stage of the lawsuit also distinguishes Recif's current request from the ruling on remand issued at the
beginning of the case. Therefore, Recif's arguments that the ruling on the Motion to Remand requires that
Rhea be permitted to prepare and file a second amended expert report are unpersuasive.

3 Recif in its Reply argues that Juniper will not suffer any prejudice because Recif has recently filed a
new copyright infringement lawsuit against Juniper. Recif appears to believe that its new lawsuit will be
consolidated into this case, and all the deadlines in this case will be extended to match those in the new
lawsuit. Recif's new copyright infringement lawsuit is a separate case pending before a different judge. Even
if the new case were to be transferred to this Court, the cases would not be consolidated and the Court will
not delay this case while the newly-filed case is litigated.

4 The Court notes that Rhea has not yet prepared a new report for Juniper or the Court to review in connection
with Recif's pending Motion, and requests a period of thirty (30) days for Rhea to prepare a new report.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

Gray H. Miller, Senior United States District Judge

*1  Pending before the court is a motion to strike the
supplemental expert opinions of Dr. Jimmy Mays and Dr.
Niall T. M. Galloway. Dkt. 125. Defendants Ethicon Inc. and
Johnson & Johnson (“Defendants”) filed this motion after
plaintiff Maria Robinson submitted supplemental reports for
these experts on March 20, 2021 (Mays), and May 24, 2021
(Galloway). See Dkt. 125 & Exs. B, C. After considering
the motion, amended response, reply, the record, and the
applicable law, the court is of the opinion that Defendants'
motion should be GRANTED.

I. BACKGROUND

Robinson originally filed her lawsuit against Defendants on
March 23, 2013. Dkt. 1. Robinson's claims relate to the
TVT-Obturator (TVT-O), which was implanted in Robinson's
body on October 27, 2011, in Houston, Texas. Dkt. 1 (short-

form complaint); Dkt. 63-1 (first amended master long form
complaint); Dkt. 62 (transfer order). Her claim was one of
more than 100,000 cases that were part of the Ethicon pelvic
repair systems products multi-district litigation (“MDL”)
presided over by Judge Joseph Goodwin in the Southern
District of West Virginia. See In re Ethicon, Inc. Pelvic Repair
Sys. Prods. Liab. Litig., No. 2:12=md-2327, MDL No. 2327
(S.D.W. Va.). Judge Goodwin organized the MDL cases into
waves, and Robinson's case was in Wave 11. See Dkts. 16,
125, 127. For cases in Wave 11, the plaintiff and defendants
in each case were limited to no more than five experts each,
exclusive of the treating physicians. Dkt. 16. The plaintiffs'
expert disclosures were due on May 24, 2019, the defendants'
expert disclosures were due on June 24, 2019, and the rebuttal
disclosures were due on July 1, 2019. Id. Daubert motions
were due on August 15, 2019. Id.

On March 25, 2019, Robinson filed a motion to extend the
expert witness designation deadline. Dkt. 26. Judge Goodwin
denied the motion. Dkt. 60. Defendants moved for partial
summary judgment and moved to exclude certain expert
testimony of Galloway and Robert P. Tremp, Jr. Dkts. 45,
47, 49. Robinson moved to strike Defendants' non-retained
experts. Dkt. 56. Judge Goodwin granted the Robinson's
motion to strike to the extent Defendants identified more
than five experts. Dkt. 61. On October 20, 2020, prior to
ruling on the motion for partial summary judgment and the
Defendants' Daubert motions, Judge Goodwin transferred
Robinson's case to this court.

In the transfer order, Judge Goodwin noted that he believed
this case and the other cases he was transferring at the same
time would be more expeditiously concluded in the venues

in which the claims arose. 1  See Dkt. 62. In that order, Judge
Goodwin stated,

Upon transfer, I urge the receiving
court to immediately set these cases
for trial without reopening discovery.
Further discovery will only result in
unjust delay. Extensive development
of these cases over a period of years
has made further action completely
unnecessary.

Dkt. 62 (emphasis in original).
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*2  On November 10, 2020, this court denied the motion
for partial summary judgment and the Defendants' Daubert
motions without prejudice to refiling. Dkt. 84. The next day,
it ordered the parties to submit a joint docket control order
and to file a joint discovery/case management plan. Dkt. 105.
On November 24, 2020, the parties filed a joint discovery/
case management plan. Dkt. 106. In that plan, they noted
that experts had already been designated, Robinson would
serve her supplemental disclosures pursuant to Federal Rule
of Civil Procedure 26(e) by May 24, 2021, and Defendants
would serve theirs by June 21, 2021. Id.

On February 22, 2021, the court entered a docket control order
that required “expert witnesses for plaintiff/counter-plaintiff”
to be “identified by a report listing the qualifications of each
expert, each opinion the expert will present, and the basis
for each opinion” by the dates the parties had listed as dates
for supplements in their joint discovery/case management
plan. See Dkt. 110. This is the court's standard docket control
order, and the court has since clarified with the parties that
this deadline was meant as a deadline for the supplemental
reports listed in the joint discovery/case management plan,
not a deadline for new designations. See Dkt. 124.

On June 25, 2021, Defendants filed a letter brief requesting
a pre-motion conference pursuant to the court's procedure
6(c), which addresses discovery disputes. Dkt. 123. One
of the subjects of the dispute leading to the letter brief
was whether Mays's and Galloway's supplemental opinions
should be stricken. Id. The court held a conference on July
19, 2021, to address the parties' disputes; it did not rule on
whether Mays's and Galloway's supplemental reports should
be stricken during the conference and instead stated that
a motion may be in order. See Dkt. 124. Two days later,
Defendants filed the instant motion. Dkt. 125.

Defendants contend that Mays's and Galloway's supplemental
reports contain new opinions based on information that was
available to the experts at the time of their original reports
and that the supplements filed by Robinson after the case
was transferred to this court are therefore improper under
Rule 26(e). Dkt. 125. Robinson timely responded to the
motion to strike, arguing that the reports used in the MDL
were only generic reports and did not address the issues
specific to Texas law and that Robison ought to be able
to supplement to specifically address Texas's design defect
requirements. Dkt. 134. She also asserts that Mays referred
to a new article in the supplemental report—so it is not
all information available at the time the original report was

filed—and that, regardless, not supplementing earlier was
substantially justified and harmless. Id. Defendants reply that
there is no reason Robinson's MDL expert reports could not
address state law as experts throughout the MDL did disclose
such opinions, that the one “new” article is not very new
and was only part of a string cite, and that allowing the
supplemental opinions is prejudicial as Defendants relied on
the omission of these opinions in bringing their dipositive
motion and preparing for this case for the past two years. Dkt.
136.

The court will first provide the legal standard for
supplementing expert reports and then discuss whether the
supplements are proper.

II. LEGAL STANDARD

Under Federal Rule of Civil Procedure 26(a)(2), expert
reports must contain “a complete statement of all opinions
the witness will express and the basis and reasons for them.”
Fed. R. Civ. P. 26(a)(2)(B). However, the rule also allows
parties to “supplement these disclosures when required under
Rule 26(e).” Fed. R. Civ. P. 26(a)(2)(E). Rule 26(e) requires
parties to supplement disclosures “in a timely manner if the
party learns that in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or
corrective information has not otherwise been made known
to the other parties during the discovery process or in
writing.” Fed. R. Civ. P. 26(e)(1)(A). Under Rule 26(e), the
“party's duty to supplement [an expert report] extends both to
information included in the report and to information given
during the expert's deposition. Any additions or changes to
this information must be disclosed by the time the party's
pretrial disclosures under Rule 26(a)(3) are due.” Fed. R.
Civ. P. 26(e)(2). The pretrial disclosures under Rule 26(a)
(3) are due, unless otherwise ordered by the court, thirty
days before trial. Fed. R. Civ. P. 26(a)(3)(B). The Advisory
Committee Notes to the 1993 amendment to Rule 26 indicate
that paragraph (a)(2), which is the paragraph requiring a
report, “impose[s] an additional duty to disclose information
regarding expert testimony sufficiently in advance of trial that
opposing parties have a reasonable opportunity to prepare for
effective cross examination and perhaps arrange for expert
testimony from other witnesses.” Fed. R. Civ. P. 26, notes
(1993 amend.).

*3  Under Rule 37(c)(1), if “a party fails to provide
information as required by Rule 26(a) or (e), the party is not
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allowed to use that information or witness to supply evidence
on a motion, at a hearing, or at trial, unless the failure was
substantially justified or is harmless.” Fed. R. Civ. P. 37(c)(1).
The court may, in addition to or instead of this sanction, order
payment of expenses and fees, inform the jury of the party's
failure, or impose any other appropriate sanctions. Id.

III. ANALYSIS

Defendants assert that the supplemental reports are not the
types of supplements contemplated by the Rules and instead
are an attempt to avert summary judgment by filing new and

improved reports. 2  Dkt. 125. Robinson contends that she
filed generic reports in the MDL and that her Texas-specific
reports are timely and permissible under the Rules and, if not,
are substantially justified and harmless. Dkt. 134. The court
will first consider whether the reports are timely and proper
supplements and then, if not, whether the failure to timely
supplement was substantially justified and harmless.

A. Are the Reports Timely and Proper Supplements?
Robinson timely filed her expert disclosures in the MDL on
or before May 24, 2019. See Dkt. 134. She contends that these
were generic reports meant to apply to thousands of plaintiffs
and not tailored to any specific state law. Id. When the case
was transferred to this court, the parties agreed to deadlines
to provide supplemental discovery responses, including
supplements to the expert reports. See id.; Dkts. 106, 125.
Robinson submitted Mays's and Galloway's supplemental
reports pursuant to this schedule. These reports include
an opinion about a safer alternative material, rather than
an alternative surgical procedure, to address Texas's state
law design defect requirements. See Dkt. 134. Robinson
asserts that the opinions about safer alternative materials were
“unneeded as a general matter in the MDL but required for
compliance with Texas law.” Id. She notes that Mays's initial
report “provided a general overview of Dr. Mays' anticipated
testimony at that time.” Id. (emphasis added). She also notes
that in asserting the opinions about safer alternative material
Mays cites a new study not available at the time he filed his
initial report. See id. She notes that Galloway's supplement
relies on May's supplement. Id. She also argues that the
supplements are timely because they were submitted prior to
the pretrial disclosure deadline and the Rules do not require
immediate supplementation, just supplementation in a timely
manner. Id.

Defendants argue that while Robinson's “supplemental
reports” were technically filed in compliance with the time
requirements in the parties' agreement, most of the opinions
are improper for supplemental reports because the experts
rely on information that was available at the time they filed
the original reports. Dkt. 125. Defendants assert that “the vast
majority of [Mays's] new report consists of additions designed
specifically to defeat the Defendants' fully briefed motion
for partial summary judgment and [Daubert] motions filed
in August 2019.” Id. Defendants contend that every single
document Mays refers to in support of his second opinion
in the supplemental report was produced and available to
him prior to his 2019 report, and the sources he cites to
support his third supplemental opinion were available “years,
if not decades, before Plaintiff's 2019 expert deadline.” Id.
Defendants assert that Galloway's one-page supplement just
indicates that he agrees with Mays's supplement for the
same reasons, but Galloway also did not include an opinion
about the safer alternative design in his original report. Id.
Defendants contend that Robinson cannot “escape summary
judgment by simply having a ‘do-over’ of discovery,” and
if she could, the expert disclosure deadlines would have no
purpose. Id.

*4  The court will first address Robinson's contention that
the supplements are timely because they were made before
pretrial disclosures were due. Under Rule 26(a)(3), pretrial
disclosures are due “at least 30 days before trial” unless the
court order otherwise. Fed. R. Civ. P. 26(a)(3). Robinson's
argument is that Rule 26(e)(2) requires additions or changes
to expert reports to be made “by the time the party's pretrial
disclosures under Rule 26(a)(3) are due.” Fed. R. Civ. P.
26(e)(2); see Dkt. 134. Certainly, supplements must be filed
before the pretrial disclosures are due under Rule 26(e)
(2), but that applies to additions or changes to the original
opinions, not entirely new opinions. Under Fifth Circuit law,
the initial disclosures must be “complete and detailed,” and a
supplement is meant merely to supplement. Sierra Club, Lone
Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546, 571
(5th Cir. 1996). “These disclosures are not intended to provide
an extension of the deadline by which a party must deliver the
lion's share of its expert information.” Id. It would not make
sense for the rule requiring parties to make sure the opinions
are finalized thirty days prior to trial to be interpreted to allow
parties to present entirely new expert opinions that will likely
lead to a need for more depositions on the eve of trial.

That brings the court to Robinson's argument that she was
providing a general overview in her expert reports in the
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MDL and that it was necessary to supplement with opinions
related to state-specific law when the case was sent to a
Texas court. See Dkt. 134 (“Once this case was remanded
to this Court, it became necessary for Plaintiff's experts, in
compliance with Texas's products liability law, to posit more
narrowly tailored safer alternative designs appropriate for
the jurisdiction in which Plaintiff's case was to be tried.”).
While this is an interesting argument, it is not convincing.
First, Judge Goodwin urged the court to set the case for trial
“immediately” “without reopening discovery.” He noted that
more discovery would result in “unjust delay” and pointed
out that “[e]xtensive discovery ... over a period of years
has made further action completely unnecessary.” Dkt. 62
(emphasis in original). The Court does not take these words
from a jurist who has significant experience with these cases
lightly. Why would Judge Goodwin advise that the case was
ready to go to trial if, instead, the experts still needed to offer
opinions related to state law and depositions of the experts
relating to these new opinions would likely be needed?

The MDL scheduling order does not indicate that the expert
deadline applies only to general opinions and that state-
specific opinions should be reserved until later. See Dkt. 16. In
fact, the scheduling order specifically refers to the procedure
for motions related to specific causation experts in the MDL,
and expert reports addressing specific causation would relate
to the individual plaintiff even more than opinions for state-
specific claims. See id. (“To the extent a challenged expert is
both a general and specific causation expert, the parties must
file a general causation motion in the main MDL 2327 and an
individual causation motion in an individual member case.”).
The MDL court can apply and in fact has applied law from
other jurisdictions, including Texas. See Lankston v. Ethicon,
Inc., No. 2:12-CV-00755, 2016 WL 5843723, at *3 (S.D.W.
Va. Oct. 4, 2016) (applying Texas law to deny summary
judgment in a case in which the plaintiff received a TVT-S
implantation surgery in Texas). The court is unconvinced that
the procedures in the MDL court required Robinson to wait
to file expert opinions relating to state-specific claims. These
opinions were subject to the same expert report deadline as
the general expert opinions.

Robinson contends that the reports she filed in the MDL
court provided a general overview of her experts' “anticipated
testimony at that time” and that only when the case was
remanded did she need to tailor the reports to Texas law. Dkt.
134. To the extent Robinson did not anticipate at the time she
filed the original reports that the case was coming back to
Texas and her experts may need to address Texas law, she

should have. The trial was not taking place in Virginia, and
even if it were to take place in Virginia, it is almost certain
that Texas law would be applied. See Lankston, 2016 WL
5843723, at *3. This argument is also unpersuasive.

*5  Robinson also contends that Mays relies on a new study
so the opinions that Defendants claim should have been
provided initially because the information is not new actually
do rely on new information. Dkt. 134. This “new” study is
a paper by V. H. Eisenberg that was published in 2019. Id.
Robinson states that Mays completed his initial report in 2017
and that while the supplement was not submitted immediately
after the new study, it was submitted in a “timely manner”
under Rule 26(e). Id. Defendants point out that Mays cites
over thirty-five articles in his supplemental report, and all
but one of the articles predates his original 2017 report. Dkt.
136. The 2019 article was cited once in a string cite that also
included an article from 2015. See id.; see also Dkt. 125,
Ex. B at 16 (Mays's supplemental report) (citing Klinge 2015
and Eisenberg 2019 for the proposition that “PVDF can be
coated and will be visible in MRI scans”). The fact that the
2019 study is not the only study supporting the statement for
which it is cited calls into question how “new” the information
for which Mays cites the 2019 study really is; so does the
fact that the “new” study was published in 2019 and it is
now 2021. If the 2019 study indeed provided new scientific
information that had a impact on Mays's and Galloway's
opinions, then waiting two years to provide this information to
the opposing party is more akin to gamesmanship than timely
supplementation. The court is not convinced the information
provided by the cited 2019 study was new in 2019; regardless,
it was not provided in a timely manner.

Finally, Robinson implies that the Texas law requirement
that requires a showing of alternative designs rather than
alternative procedures is new. See Dkt. 134 at 8. She cites
a similar case in this district in which Judge Gilmore
“recently held that alternative procedures were not sufficient
to satisfy the ‘feasible alternative design’ standard for
implanted devices.” Id. She in fact provides a substantial
block quote that discusses how Texas law requires a “
‘safer and feasible alternative design to the alleged defective
designs, not different procedures or strategies entirely.’ ”
Id. (quoting Pizzitola v. Ethicon, Inc., No. 4:20-CV-2256,
2020 WL 6365545, at *4 (S.D. Tex. Aug. 31, 2020)). To
support this statement of the law, Judge Gilmore cited a 2014
case from the Fifth Circuit (Casey v. Toyota Motor Eng'g
& Mfg. N. Am., Inc., 770 F.3d 322 (5th Cir. 2014)) and a
1995 Texas Supreme Court case (Caterpillar, Inc. v. Shears,
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911 S.W.2d 379 (Tex. 1995)). This is not new law. See,
e.g., In re DePuy Orthopaedics, Inc., Pinnacle Hip Implant
Prods. Liab. Litig., 888 F.3d 753, 766 (5th Cir. 2018) (“The
Texas Supreme Court and intermediate courts have held that
a ‘substantially different product’ cannot constitute a safer
alternative design.” (citing Caterpillar and Brockert v. Wyeth
Pharms., Inc., 287 S.W.3d 760, 770 (Tex. App.—Houston
[14th Dist.] 2009, no pet.)); Cofresi v. Medtronic, 450 F.
Supp. 3d 759, 766 (W.D. Tex. 2020) (Ezra, J.) (agreeing
with the defendant that “under Texas law and within this
Circuit, ‘a plaintiff cannot prove design defect by claiming
that defendant should have sold an entirely different product’
” (citing Caterpillar and Brockert)); Fearrington v. Bos. Sci.
Corp., 410 F. Supp. 3d 794, 804–05 (S.D. Tex. 2019) (Lake,
J.) (“But the availability of alternative treatments or devices
does not show that safer, feasible alternative designs were
available for the Pelvic Mesh Products themselves.”); see
also Theriot v. Danek Med., Inc., 168 F.3d 253 (5th Cir.
1999) (holding in a case about pedicle screws that other
products such as internal systems using hooks or wires or
external neck braces did not demonstrate a “safer alternative
design” under Louisiana law). Thus, while Robinson asserts
that the supplements were an attempt to “comply with the
applicable standard outlined by the Court in Pizzitola,” a
better practice would be to have the original reports comply
with the established case law upon which Pizzitola relied.

The court finds that the objected to supplemental opinions
were not supplemental opinions and instead were improper
new opinions provided outside of the deadline set by the MDL
court.

B. Was the Delay Substantially Justified and Harmless?
Robinson argues that the court should not strike the reports
because any delay in filing these expert opinions was
substantially justified and harmless. Dkt. 134 (citing Rule
37 (instructing that the party may not use information if it
was not properly disclosed or supplemented under Rule 26
“unless the failure was substantially justified or is harmless”).
In exercising its discretion to strike the opinions under Rule
37 for failure to timely disclose, the court considers the
following:

*6  (1) the importance of the witnesses' testimony;

(2) the prejudice to the opposing party of allowing the
witnesses to testify;

(3) the possibility of curing such prejudice by granting a
continuance; and

(4) the explanation, if any, for the party's failure to comply
with the discovery order.

Sierra Club, 73 F.3d at 572.

Robinson asserts that each of the Sierra Club factors weighs
in favor of allowing the new reports. Dkt. 134. She contends
that (1) the testimony is critical to her case because the
standards for a safer alternative design specific to Texas law;
(2) there is no prejudice to Defendants because the alternative
design suggested in the reports “has been discussed at length
throughout the MDL” so there is no surprise; (3) docket call
is not until December 23, 2021, so if any continuance is
necessary for this “minor supplement,” it would be short; and
(4) she failed to provide the reports sooner because it was not
necessary to provide information about Texas law until the
case was remanded to a Texas court. Id.

Defendants argue that Robinson fails to justify her delay
or establish that it was harmless. Dkt. 136. They point out
that they filed their motion for partial summary judgment
in the MDL in 2019, and that motion essentially provided
a roadmap to Robinson of the deficiencies in her proof. Id.
Yet, she did not attempt to supplement her experts' opinions
until the case was transferred to this court. Id. Defendants
assert that Robinson's noncompliance thwarts the efficiencies
achieved by the MDL court and that Robinson has provided
no justification for doing so.

The court agrees with Defendants. While certainly the first
factor weighs in Robinson's favor as the information is
important, Robinson knew at least by August of 2019 that
Defendants were arguing that Texas law required alternative
designs and that Galloway's opinion provided only alternative
procedures and not alternative designs. See Dkt. 46 (motion
for partial summary judgment filed in the MDL) (noting
that Galloway suggested three alternative procedures but no
alternative designs, that Texas law applies, and that a safer
alternative design is a prerequisite to liability for a design
defect under Texas law). The purpose of the MDL is to
increase efficiency in these cases, and Robinson's strategy of
holding these opinions until discovery was complete and the
case was remanded to this court is contrary to that purpose.
See In re: Deepwater Horizon, 907 F.3d 232, 235 (5th Cir.
2018) (“[T]he very purpose of the centralization before the
transferee judge is the efficient progress of the cases in
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preparation for trial.”); cf. Conn v. C.R. Bard, Inc., No. 4:14-
CV-298, 2021 WL 2328389, at *3 (S.D. Tex. June 8, 2021)
(Hanen, J.) (striking expert opinions not disclosed in the
MDL). The court finds that Defendants will be prejudiced
if the court allows this late supplement because they have
already relied on the original expert reports to file the motion
for partial summary judgment, twice, and moreover, it is
unfair to delay this case after the case was remanded to this
court as being ready for trial. The MDL judge remanded
the case with a stern warning not to reopen discovery, a
warning this court will heed. Allowing these new opinions
would result in additional discovery and additional delay. The
court find that the second, third, and fourth factors weigh
in Defendants' favor, and the balance of the factors weighs
against allowing the new opinions. The court concludes

that Robinson's failure to provide these opinions in the first
instance was not substantially justified and harmless.

IV. CONCLUSION

*7  Defendants' motion to strike (Dkt. 125) is GRANTED.
Other than the opinions expressed in Section III of Mays's
supplemental report dated March 20, 2021, the report is
STRICKEN. All of the opinions in Galloway's supplemental
report dated May 24, 2021, are STRICKEN.

All Citations

Not Reported in Fed. Supp., 2021 WL 4034131

Footnotes

1 In addition to the case-specific motions noted above, there were general motions from earlier waves of the
MDL that the parties in this case adopted by incorporation, and Judge Goodwin had not issued an order
adopting his prior rulings on these motions for the Wave 11 cases prior to transferring to their own venues.
Dkt. 106. He noted that the parties needed to advise the transferee court which of these motions remained
pending and were in need of a ruling. See id. The Defendants originally asserted that this court should rule
on all of these previous Daubert motions, which are all listed in the joint discovery case management plan
but do not impact the instant issues. Id. However, the parties have since stipulated that “this Court may
adopt Judge Goodwin's prior Daubert rulings on admissibility of the General Causation experts' opinions and
testimony ....” Dkt. 122.

2 Defendants do not take issue with the first new opinion in Mays's supplement, which they agree “rests on
information that was unavailable at the time of [Mays's] original report and supports a previously disclosed
opinion.” Dkt. 125 (citing section III of the supplemental report). They object to Mays's second and third
opinion and to all of Galloway's supplemental report, which they contend just relies on the objected to opinions
in Mays's supplemental report.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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73 F.3d 546
United States Court of Appeals, Fifth Circuit.

SIERRA CLUB, LONE STAR CHAPTER,

Plaintiff–Counter Defendant–Appellee,

v.

CEDAR POINT OIL COMPANY INC.,

Defendant–Counter Claimant–Appellant.

SIERRA CLUB, LONE STAR CHAPTER,

Plaintiff–Counter Defendant–Appellant,

v.

CEDAR POINT OIL COMPANY INC.,

Defendant–Counter Claimant–Appellee.

Nos. 94–20461, 95–20227
|

Jan. 11, 1996.

Synopsis
Environmental group filed citizen suit under Clean Water Act
(CWA) against oil company, seeking to prevent discharges
of produced water from waste treatment facility into bay in
absence of National Pollution Discharge Elimination System
(NPDES) permit. The United States District Court for the
Southern District of Texas, Kenneth M. Hoyt, J., granted
summary judgment in favor of group, assessed penalty,
and entered injunction. Appeal was taken. The Court of
Appeals, King, Circuit Judge, held that: (1) group had
standing to bring suit based on affidavits from its members;
(2) discharge of any “pollutant” without NPDES permit
was unlawful act under CWA and, thus, could be basis of
citizen suit even if Environmental Protection Agency (EPA)
had not established applicable effluent limitation or permit
for “pollutant”; (3) produced water from oil drilling waste
treatment facility and discharged into bay was “chemical
wastes” or “ industrial waste” within definition of “pollutant”
subject to ban on discharges under CWA; (4) district court
did not abuse its discretion by striking oil company's expert
testimony as sanction for failure to comply with accelerated
discovery order; (5) district court did not abuse its discretion
by assessing penalty under CWA at amount reflecting
economic benefit to oil company from avoiding costs of using
reinjection well for disposal; (6) oil company failed to state
claim for abuse of process under Texas law; and (7) district
court did not abuse its discretion by modifying injunction
in order to allow oil company to attempt to take advantage
of grace period under new general NPDES permit issued by
EPA.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

Attorneys and Law Firms

*550  Robert Baxter Wiygul, Denver, CO, David O'Brien
Frederick, Henry, Lowerre, Johnson, Hess and Frederick,
Austin, TX, for plaintiff–counter defendant–appellee.

David K. McGowan, Jackson, MS, James A. Becker, Jr., John
H. Downey, Jackson, MS, for defendant–counter claimant–
appellant.

Appeals from the United States District Court for the
Southern District of Texas.

Before REYNALDO G. GARZA, KING and
HIGGINBOTHAM, Circuit Judges.

Opinion

KING, Circuit Judge:

These consolidated appeals arise from an action brought by
Sierra Club, Lone Star Chapter (“Sierra Club”), against Cedar
Point Oil Company (“Cedar Point”) under the citizen suit
provision of the Clean Water Act (“CWA”), 33 U.S.C. § 1365.
Sierra Club alleged that Cedar Point was violating the CWA
by discharging produced water into Galveston Bay without
a permit and sought civil penalties and an order enjoining
the unpermitted discharge. Cedar Point counterclaimed for
abuse of process. Before trial, the district court granted
summary judgment in favor of Sierra Club on the issue of
Cedar Point's liability under the CWA and dismissed Cedar
Point's counterclaim. After a bench trial, the district court
assessed a civil penalty of $186,070. Cedar Point appeals.
The district court also enjoined the discharge of produced
water from Cedar Point's oil and gas production operations
without a permit; however, the court later modified this
injunction to allow Cedar Point to continue the unpermitted
discharge. Sierra Club appeals this modification. We affirm in
all respects the judgment of the district court.

I. BACKGROUND

A. Facts

1. “Produced Water”
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This lawsuit concerns the legality of the disposal of a by-
product of the oil and gas production process: “produced
water.” Produced water originates as source water trapped in
underground geological formations with oil and gas. When
a well is drilled into a formation, the extraction of oil and
gas also brings the water to the surface. During extraction,
chemicals used in the drilling process become mixed with the

water. The result is produced water. 1

*551  Part of the production process involves the separation
of the produced water from the extracted oil and gas. After
separation, the operator must dispose of the produced water.
The available methods of disposal include reinjection into
an underground reservoir, land disposal, evaporation, and
discharge into surface waters. Produced water is the highest
volume waste source in offshore oil and gas production

operations. 2

2. Cedar Point's Operations
Cedar Point is a Mississippi corporation that owns
and operates an oil and gas well and associated
facilities in the Cedar Point field (“the field”), which is

located in Galveston Bay in Chambers County, Texas. 3

John McGowan (“McGowan”), Cedar Point's principal
shareholder, purchased the field from Chevron Corporation
(“Chevron”) on July 1, 1989. At that time, the field contained
twenty-two abandoned wells and three producing wells.
McGowan shut down the producing wells approximately one
month after he purchased the field. On January 1, 1991,

McGowan transferred the field to Cedar Point. 4  Later that
year, Cedar Point drilled its first well since acquiring the field:

state well 1876. 5  Cedar Point began producing oil and gas
from this well on September 10, 1991.

Cedar Point began to discharge produced water into
Galveston Bay at approximately the same time that it began
production from state well 1876. This discharge continued
through the trial of this action in May 1994, except that
the discharge was temporarily suspended between April and
August of 1992. Throughout this period, the average daily

discharge ranged between 500 to 1200 barrels per day. 6

Cedar Point's produced water contained, inter alia, barium,
benzene, zinc, chlorides, sulfate, bicarbonate, ammonia,
naphthalene, phenolic, radium, oil and grease. Cedar Point
disposed of its produced water in the following manner: (1)
the oil, gas, and water mixture produced from state well
1876 was piped to a platform in Galveston Bay for the

first phase of separation; (2) after the initial separation, the
remaining mixture was then piped to shore where more oil
was separated in a series of tanks; (3) the produced water was
then transferred to settling pits so that some constituents could
settle out of the water; and (4) the remaining produced water
was drained out of the pits and discharged through a pipe over

the bulkhead into Galveston Bay. 7

3. The Permits
Between August 1971 and July 1989, Chevron discharged
produced water from the onshore separating facility pursuant
to a permit issued by the Texas Railroad Commission
(“the Railroad Commission”). This permit set limitations
only on the oil and grease *552  content of the produced
water that was being discharged. After McGowan purchased
the field, the Railroad Commission transferred Chevron's
Commission permit to McGowan. The letter from the
Railroad Commission authorizing this transfer stated that a
permit from the Environmental Protection Agency (“EPA”)
may be required for the discharge of produced water
under the National Pollutant Discharge Elimination System
(“NPDES”). David Russell (“Russell”), who reviewed the
transferred permit for McGowan, testified that he did not read
this sentence in the letter; however, he did review Chevron's
files, which did not reveal any NPDES permit or NPDES
permit application in the twenty-year period of Chevron's
ownership of the field. Based on this review, Russell did not
apply for a NPDES permit for McGowan at that time.

After McGowan transferred the field to Cedar Point in
1991, Russell commenced negotiations with the Railroad
Commission to transfer McGowan's Commission permit to
Cedar Point. This negotiation took several months, apparently
because Cedar Point and the Railroad Commission disputed
the terms of the Commission permit that Cedar Point
would ultimately receive. Cedar Point finally obtained a
Commission permit in September 1992, again establishing
limitations only on the oil and grease content of the produced

water that was being discharged. 8  According to Russell,
while he was negotiating the terms of this permit, Railroad
Commission employees informed him that oil and gas
operators in Galveston Bay were being sued for discharging
produced water into the bay without a NPDES permit. Also,
the final Commission permit that Cedar Point received in
September 1992 advised that a NPDES permit may be
required for the discharge of produced water and that EPA
was considering prohibiting such discharges. Accordingly, on
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October 15, 1992, Cedar Point applied to EPA for a NPDES
permit for its produced water discharges.

By letter dated November 5, 1992, EPA informed Cedar
Point that its application for a NPDES permit had been
reviewed and determined to be administratively complete.
Since this acknowledgment, however, EPA has failed to act
on the application. On December 30, 1992, Russell submitted
a request to EPA under the Freedom of Information Act

(“FOIA”), 9  asking whether EPA had ever issued a permit
for the discharge of produced water in Texas. On February
4, 1993, EPA responded that it had issued two such permits.

The first permit was a general permit 10  that applied to oil
and gas operators in the “Offshore Subcategory” in Louisiana
and Texas and established limitations on the oil and grease

content of discharged produced water. 11  The second permit
was also a general permit that applied to oil and gas operators
in the “Onshore Subcategory” in Louisiana, New Mexico,
Oklahoma, and Texas; this permit established an absolute
prohibition on the discharge of produced water by these

entities. 12  Neither of these permits applied to Cedar Point

because Cedar Point is in the “Coastal Subcategory.” 13  In
fact, at *553  that time the only regulation that EPA had
promulgated that applied to the discharge of produced water
by Coastal Subcategory operators was an effluent limitation

on the oil and grease content of discharged produced water; 14

however, EPA had never implemented this limitation through
a general permit or individual permits. As a result, none of
Cedar Point's produced water discharges was authorized by a
NPDES permit.

B. Procedural History

1. Cedar Point's Collateral Action
By letter dated December 16, 1992, Sierra Club informed
Cedar Point that the discharge of produced water without
a NPDES permit violated the CWA and that Sierra Club
planned to seek monetary penalties and an order enjoining

Cedar Point's unpermitted discharges. 15  In response to this
letter, Cedar Point filed an action against Sierra Club and EPA
in the United States District Court for the Southern District of
Mississippi. In its complaint, Cedar Point alleged, inter alia,
that Sierra Club had “threatened” Cedar Point with a citizen
suit and, impliedly, that EPA and Sierra Club were conspiring
to deprive Cedar Point of unspecified constitutional rights.
Specifically, Cedar Point requested the district court to issue
an order that: (1) required EPA to respond to Cedar Point's

then-unanswered FOIA request; (2) required EPA to rule
upon Cedar Point's application for a NPDES permit; and, (3)
enjoined Sierra Club from filing a citizen suit against Cedar
Point. On July 12, 1993, the district court dismissed Cedar

Point's claims against Sierra Club. 16

2. Sierra Club's Citizen Suit
Sierra Club filed the present action against Cedar Point on
April 20, 1993, in the United States District Court for the
Southern District of Texas. In its complaint, Sierra Club
prayed for: (1) a judgment declaring that Cedar Point's
unpermitted discharges of produced water into Galveston Bay
violated the CWA; (2) a permanent injunction prohibiting
future unpermitted discharges; and (3) penalties for past
unpermitted discharges. The district court immediately
entered an Order for Accelerated Discovery, requiring the
parties to make certain disclosures without waiting for
discovery requests. This order directed, inter alia, that the
parties disclose at least ninety days prior to trial the expert
testimony that they would offer at trial.

Cedar Point filed its answer and a counterclaim against Sierra
Club on August 18, 1993. The counterclaim alleged that
Sierra Club's lawsuits against Cedar Point and other oil and
gas operators in the bay constituted an abuse of process.
Cedar Point sought compensatory damages for the emotional
distress suffered by its officers and directors and $10,000,000
in punitive damages. Sierra Club moved to dismiss this
counterclaim. The district court ultimately entered an order
granting Sierra Club's motion on the grounds that, because
Sierra Club's citizen suit was not frivolous, it could not be the
basis for a claim for abuse of process.

Sierra Club then filed a motion for partial summary judgment
on the issue of Cedar Point's liability under the CWA.
In response, Cedar Point filed a cross-motion for partial
summary judgment on the issues of its liability, Sierra Club's
ability to state a claim under the CWA, and Sierra Club's
*554  standing to sue. The district court entered an order

granting Sierra Club's motion for partial summary judgment
and denying Cedar Point's similar motion on the liability
issue. Specifically, the court found as a matter of law that
Cedar Point had discharged pollutants without a NPDES
permit in violation of the CWA. The court also denied Cedar
Point's motion on the issue of Sierra Club's standing to sue.
In this regard, the court found that the affidavits submitted by
Sierra Club established that some of its members had suffered
injuries in fact that were fairly traceable to Cedar Point's
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discharge of produced water, and therefore were sufficient to
defeat a motion for summary judgment.

Sierra Club also filed a motion to strike Cedar Point's
designation of experts that it would offer at trial. In this
motion, Sierra Club alleged that Cedar Point had failed
to comply with that part of the district court's discovery
order requiring “written report[s] prepared and signed by
the witness [es] which include[ ] a complete statement
of all opinions to be expressed and the basis and the
reasons therefor.” Specifically, Sierra Club complained that
the reports submitted by Cedar Point were so substantively
inadequate that Sierra Club would be substantially prejudiced
if the court allowed these witnesses to testify. The court
granted Sierra Club's motion to strike Cedar Point's experts,
finding that Cedar Point had failed to comply with its
discovery order.

The issues of the penalties to be assessed against Cedar
Point for its past violations and Sierra Club's request for
injunctive relief were tried to the bench. The court issued
its opinion and judgment on May 27, 1994. First, the court
imposed a civil penalty of $186,070 based on the economic
benefit that accrued to Cedar Point because of its failure
to comply with the CWA—i.e., the money it saved by not
constructing a disposal system that would have resulted in
zero discharge. Second, the court enjoined Cedar Point from
discharging produced water from its operations at the field

into Galveston Bay until it obtained a NPDES permit. 17

Finally, the court awarded Sierra Club $60,000 in attorneys'

fees as the prevailing party in the litigation. 18  The court
later increased this award to $82,956.86. Cedar Point timely
filed its notice of appeal from this judgment as well as
the court's pretrial rulings, including the dismissal of Cedar
Point's counterclaim and the partial summary judgment on the
issue of Cedar Point's liability under the CWA.

3. Amendment of the Injunction
On January 9, 1995, EPA published a final NPDES
general permit covering the discharge of produced water
by operators in the “Coastal Subcategory” in Louisiana and

Texas, including Cedar Point. 19  This permit imposed, inter
alia, an absolute prohibition on the discharge of produced
water, effective February 8, 1995. Along with the permit,
however, EPA issued an administrative compliance order that

qualified somewhat this effective date. 20  The compliance
order recognized that many operators would have to reinject
their produced water in order to comply with the permit's

“No Discharge” provision. Because existing reinjection well
operators, state permitting authorities, and drilling contractors
would probably be unable to meet the demand for reinjection
occasioned by the terms of the permit, complete compliance
by all covered operators would necessarily be delayed until
well after the February 8 effective date. Accordingly, the order
directed the permittees to “[c]omplete all activities necessary
to attain full and continuance [sic] compliance with [the “No
Discharge” requirement] as soon as possible, but in no case
later than January 1, 1997;” however, this order only applied
to operators covered by the permit who would be discharging
*555  produced water on the effective date of the permit,

February 8, 1995. 21

Cedar Point could not discharge produced water on February
8 because the district court's injunction order prevented it
from doing so without penalty. Accordingly, on January 30,
1995, Cedar Point filed a motion to amend or supplement
the court's final judgment to allow it to discharge produced
water without penalty on the effective date of the permit and
thereafter so that it could take advantage of the two-year
“grace period.” The district court granted this motion and
amended its May 27, 1994 opinion to allow the requested
discharge. Sierra Club timely filed a notice of appeal from the
court's order amending the injunction.

II. DISCUSSION

A. Cedar Point's Appeal
In its appeal from the judgment of the district court, Cedar
Point raises the following points of error: (1) Sierra Club lacks
standing to bring this action; (2) Sierra Club has failed to
state a claim under the citizen suit provision of the CWA; (3)
Cedar Point's discharges of produced water into Galveston
Bay do not violate the CWA; (4) the district court erred in
striking Cedar Point's designation of experts and excluding
their testimony; (5) the district court erred in calculating the
amount of the penalty imposed and in awarding attorneys' fees
to Sierra Club; and (6) the district court erred in dismissing
Cedar Point's counterclaim for abuse of process. We address
each of these arguments in turn.

1. Standing
Cedar Point's first argument on appeal is that Sierra Club lacks
standing to bring this citizen suit. Specifically, Cedar Point
argues that Sierra Club members have not shown the requisite
“injury in fact” nor have they demonstrated that the alleged
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injury is “fairly traceable” to Cedar Point's discharge. Rather,
Cedar Point claims that the affidavits submitted by Sierra
Club members showed only a concern over produced water
discharges into Galveston Bay, but not an injury from those
discharges, much less an injury traceable to Cedar Point's
discharges in particular. We review a district court's holding

on the issue of standing de novo. 22  MD II Entertainment,
Inc. v. City of Dallas, 28 F.3d 492, 497 (5th Cir.1994); United
States v. $38,570 U.S. Currency, 950 F.2d 1108, 1111 (5th
Cir.1992).

An organization such as Sierra Club has standing to bring an
action on behalf of its members where: (1) the organization's
members would have standing to sue individually; (2) the
organization is seeking to protect interests that are germane
to its purpose; and (3) neither the claim asserted nor the relief
requested requires the organization's members to participate
in the lawsuit. Hunt v. Washington State Apple Advertising
Comm'n, 432 U.S. 333, 343, 97 S.Ct. 2434, 2441, 53 L.Ed.2d
383 (1977); National Treasury Employees Union v. U.S. Dep't
of Treasury, 25 F.3d 237, 241 (5th Cir.1994); Save Our
Community v. U.S.E.P.A., 971 F.2d 1155, 1160 (5th Cir.1992).
The parties do not dispute that Sierra Club satisfies the second
*556  and third prongs of this test. Rather, it is the standing

of individual members of Sierra Club that is at issue.

In order to establish individual standing, a person must show
that: (1) he has suffered an actual or threatened injury as
a result of the actions of the defendant; (2) the injury is
“fairly traceable” to the defendant's actions; and (3) the injury
will likely be redressed if he prevails in his lawsuit. Save
Our Community, 971 F.2d at 1160 (quoting Valley Forge
Christian College v. Americans United for Separation of
Church and State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752,
758–59, 70 L.Ed.2d 700 (1982)). There is no question that
an injunction would redress the injuries allegedly suffered
by Sierra Club members who visit and recreate in Galveston
Bay. Therefore, we focus on the “injury in fact” and “fairly
traceable” requirements.

a. “Injury in Fact”
Sierra Club submitted affidavits from three of its members
in response to Cedar Point's standing challenge. These
affiants described how they use Galveston Bay for various
recreational activities, including swimming, canoeing, and
bird watching. Also, two of the affiants commented that they
live near the bay. With respect to produced water, each affiant
made the following statement:

I am familiar with “produced water”
that is being discharged into Galveston
Bay by oil and gas production facilities
located on the Bay. I am concerned
that the discharge of produced water
adversely affects the water quality and
the wildlife of the bay. Therefore, I am
concerned that the continued discharge
of produced water will impair my
ability to enjoy the activities in which
I participate.

Only one of the affiants, Tommy Douglas (“Douglas”),
indicated that he had participated in activities in the vicinity
of Cedar Point's discharge. None of the affiants stated that
Cedar Point's produced water in particular had impaired or
threatened to impair his use of the bay.
Cedar Point makes much of the fact that the affiants
expressed “concern” that the discharge of produced water
will impair their ability to engage in recreational activities.
Such language, Cedar Point argues, stated only an interest
in eliminating produced water discharges into Galveston
Bay, and not an injury in fact. We find no merit in
this contention. Whether the affiants were “concerned” or
“believed” or “knew to a moral certainty” that produced
water would adversely affect their activities on the bay is
a semantic distinction that makes little difference in the
standing analysis. The requirement that a party demonstrate
an injury in fact is designed to limit access to the courts
to those “who have a direct stake in the outcome,” Valley
Forge Christian College, 454 U.S. at 473, 102 S.Ct. at 759
(quoting Sierra Club v. Morton, 405 U.S. 727, 740, 92 S.Ct.
1361, 1369, 31 L.Ed.2d 636 (1972)), as opposed to those
who “would convert the judicial process into ‘no more than a
vehicle for the vindication of the value interests of concerned
bystanders.’ ” Id. (quoting United States v. SCRAP, 412 U.S.
669, 687, 93 S.Ct. 2405, 2416, 37 L.Ed.2d 254 (1973)).
Sierra Club's affiants are concerned, but they are not mere
“bystanders.” Two of the affiants live near Galveston Bay and
all of them use the bay for recreational activities. All of the
affiants expressed fear that the discharge of produced water
will impair their enjoyment of these activities because these
activities are dependent upon good water quality. Clearly,
Sierra Club's affiants have a “direct stake” in the outcome of
this lawsuit.
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That this injury is couched in terms of future impairment
rather than past impairment is of no moment. The Supreme
Court has expressly held that a “threatened injury” will satisfy
the “injury in fact” requirement for standing. Id., 454 U.S.
at 472, 102 S.Ct. at 759 (quoting Gladstone, Realtors v.
Village of Bellwood, 441 U.S. 91, 99, 99 S.Ct. 1601, 1608, 60
L.Ed.2d 66 (1979)); see also Sierra Club v. Simkins Indus.,
Inc., 847 F.2d 1109, 1113 & n. 4 (4th Cir.1988) (noting
that affidavit establishing threat of future injury met Article
III standing requirements), cert. denied, 491 U.S. 904, 109
S.Ct. 3185, 105 L.Ed.2d 694 (1989). Also, at least one of
the affiants did claim to have suffered a past injury: Mark
Muhich (“Muhich”) stated that, during a number of his bird
watching trips in *557  Galveston Bay, he had observed
discolored water, oil, and grease, and had detected unpleasant
odors; he also asserted that polluted water impaired his
enjoyment of bird watching. The Third Circuit has held
that this precise sort of injury satisfies the “injury in fact”
requirement for standing. Public Interest Research Group of
New Jersey, Inc. v. Powell Duffryn Terminals, Inc., 913 F.2d
64, 71 (3rd Cir.1990) (finding sufficient injury where plaintiff
organization submitted affidavit of member who stated that
he was offended by brown color and bad odor of water body
adjacent to park where he went bird watching), cert. denied,
498 U.S. 1109, 111 S.Ct. 1018, 112 L.Ed.2d 1100 (1991).

Moreover, we have held that affidavits similar to those
submitted by Sierra Club were sufficient to satisfy the “injury
in fact” requirement in a citizens suit brought under the
CWA. In Save Our Community, the plaintiff organization
supported its standing argument with affidavits by some of
its members who owned property or lived in the vicinity of
the wetlands that were being drained by the defendant. These
affiants stated that they enjoyed “the wildlife, aesthetics, open
space, ecological and other values of the wetlands, ... and
[were] directly and beneficially interested in the continued
protection, preservation, and enhancement of these values.”
Id. at 1160–61. In holding that these affidavits demonstrated
a constitutionally sufficient injury in fact, we noted that
“harm to aesthetic, environmental, or recreational interests is
sufficient to confer standing, provided that the party seeking
review is among the injured.” Id. at 1161 (citing Sierra
Club v. Morton, 405 U.S. at 734–35, 92 S.Ct. at 1366). We
also recognized that “[t]hese injuries need not be large, an
identifiable trifle will suffice.” Id. at 1161 (quoting Powell
Duffryn, 913 F.2d at 71 (internal quotations omitted)). Given

this low threshold requirement, 23  we hold that the affidavits

submitted by Sierra Club are sufficient to satisfy the “injury
in fact” prong of the test for standing.

b. “Fairly Traceable”
Cedar Point further argues that, even if the affidavits
submitted by Sierra Club do establish an injury, they do not
establish that the injury is fairly traceable to Cedar Point's
discharge of produced water. In this regard, Cedar Point
focuses on the affidavits of Douglas and Muhich. Cedar Point
notes that Douglas, the only affiant who stated that he engaged
in activity in the vicinity of Cedar Point's discharge, failed to
assert that Cedar Point's produced water in particular injured
him in any way. Cedar Point also notes that Muhich, the
only affiant who claimed to observe discolored water and
foul odors, did not allege that he made these observations
in that part of Galveston Bay near Cedar Point's discharge.
Accordingly, Cedar Point urges that Sierra Club has not met
the “fairly traceable” requirement of standing.

The Third Circuit has articulated a three-part test for
establishing that an injury is “fairly traceable” to a defendant's
discharge in a citizen suit under the CWA. Powell Duffryn,
913 F.2d at 72. According to this test, the plaintiff must
“show[ ] that a defendant has (1) discharged some pollutant
in concentrations greater than allowed by its permit (2) into
a waterway in which the plaintiffs have an interest that is or
may be adversely affected by the pollutant and that (3) the
pollutant causes or contributes to the kinds of injuries alleged
by the plaintiffs.” Id. While an overly broad application of
this test may be problematic, see infra n. 24, its application
to this case is useful.

*558  Applying this test to Douglas, we find that Sierra
Club has established that his injury is fairly traceable to
Cedar Point's discharge. First, because Cedar Point does not
even have a permit for its discharges of produced water, any
discharge exceeds that which is allowed under the CWA.
Second, Douglas asserted in his affidavit and testified that he
has canoed and participated in educational trips in the vicinity
of Cedar Point's discharge, and that he intends to continue
these activities in this area in the future. These assertions
establish Douglas's interest in that part of Galveston Bay
around Cedar Point's discharge. With respect to whether
produced water does or may adversely affect Galveston Bay,
Sierra Club presented expert testimony that Cedar Point's
produced water was typical in many respects, and that typical
produced water has harmful effects on water quality and
marine life.
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Finally, produced water contributes to the types of injuries
alleged by Douglas, including his fear that the harmful
effects on water quality and the ecosystem will impair his
ability to enjoy canoeing and observing wildlife. Contrary to
Cedar Point's suggestion, the Constitution does not require
Sierra Club to produce an affiant who claims that Cedar
Point's discharge in particular injured him in some way.
We have noted that “the fairly traceable element does not
require that the plaintiffs ‘show to a scientific certainty
that [the] defendant's effluent, and [the] defendant's effluent
alone, caused the precise harm suffered by the plaintiffs.’
” Save Our Community, 971 F.2d at 1161 (quoting Powell
Duffryn, 913 F.2d at 72). Given the number of entities
discharging chemicals into Galveston Bay, it would be
virtually impossible for any of Sierra Club's members to trace
his injuries to Cedar Point's discharge in particular. Rather,
it is sufficient for Sierra Club to show that Cedar Point's
discharge of produced water contributes to the pollution that
impairs Douglas's use of the bay. See Natural Resources
Defense Council, Inc. v. Watkins, 954 F.2d 974, 980 (4th
Cir.1992); Powell Duffryn, 913 F.2d at 72 n. 8. Therefore,
we hold that Sierra Club has, by Douglas's affidavit, met the

“fairly traceable” requirement for standing. 24

2. Stating a Claim Under the CWA
Cedar Point also contends that Sierra Club has failed to state
a claim under the citizen suit provision of the CWA because
Sierra Club has not alleged that Cedar Point is violating
an effluent limitation or permit provision promulgated by

EPA. 25  We review *559  the issue of whether a plaintiff has
stated a claim under the same standard used by the district
court: A claim may not be dismissed unless it appears certain
that the plaintiff cannot prove any set of facts in support of
his claim that would entitle him to relief. Norman v. Apache
Corp., 19 F.3d 1017, 1021 (5th Cir.1994); Carney v. RTC, 19
F.3d 950, 954 (5th Cir.1994).

As authority for its position, Cedar Point cites to the following
language from our decision in Save Our Community v.
U.S.E.P.A., 971 F.2d 1155 (5th Cir.1992) (per curiam):

Without the violation of either (1) an
effluent standard or limitation under
the CWA, or (2) an order issued
with respect to these standards and

limitations, the district court lacks
jurisdiction to act.

Id. at 1162. With respect to the constituents of Cedar Point's
produced water, EPA has only promulgated an effluent

limitation on the oil and grease content. 26  Because Cedar
Point's discharges have always complied with this limitation,
Cedar Point argues that Sierra Club has failed to state a claim.

Also, Cedar Point contends that Sierra Club has failed to
state a claim with respect to the discharges of the other
constituents of Cedar Point's produced water separately or for
the discharge of produced water as a whole because EPA has
not established an applicable effluent limitation or permit for
those discharges. Cedar Point reasons that, because there is
no effluent limitation or permit in place for these discharges,
there can be no violation of a limitation, as required by
Save Our Community. In support of this contention, Cedar
Point notes that the Southern District of Texas has held
that the discharge of a pollutant without a permit is not
unlawful under the CWA unless EPA has adopted a relevant
effluent standard or permit limitation. United States v. GAF
Corp., 389 F.Supp. 1379, 1386 (S.D.Tex.1975). Cedar Point
emphatically asserts that this interpretation represents the way
that Congress intended the CWA to work.

We find Cedar Point's arguments to be without merit. First,
Cedar Point urges a result contrary to the plain language of
the CWA. As we noted in Save Our Community, the citizen
suit provision of the CWA states that:

[A]ny citizen may commence a civil
action on his own behalf ... against
any person ... who is alleged to be in
violation of (A) an effluent standard or
limitation under this chapter or (B) an
order issued by the Administrator or a
State with respect to such a standard or
limitation....

33 U.S.C. § 1365(a)(1). The term “effluent standard or
limitation,” however, is expanded in a later subsection:

For purposes of this section, the term “effluent standard or
limitation under this chapter” means (1) effective July 1,
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1973, an unlawful act under subsection (a) of section 1311
of this title....

33 U.S.C. § 1365(f). Section 1311(a) provides:

Except as in compliance with this
section and sections 1312, 1316, 1317,
1328, 1342, and 1344 of this title,
the discharge of any pollutant by any
person shall be unlawful.

33 U.S.C. § 1311(a). Among those sections listed for which
compliance is necessary to make the discharge of a pollutant
lawful, § 1342 provides for NPDES permits that regulate
the discharge of pollutants. Therefore, the discharge of any
pollutant without a NPDES permit is an unlawful act under
§ 1311(a). The Supreme Court has interpreted § 1311 and §
1342 in this way. City of Milwaukee v. Illinois, 451 U.S. 304,
310–11, 101 S.Ct. 1784, 1789, 68 L.Ed.2d 114 (1981) (“[I]t is
illegal to discharge pollutants into the Nation's waters except
pursuant to a permit.”). Reading these sections together with
§ 1365(a) and (f), it is clear that a citizen may bring an
action under the CWA against any person who is allegedly
discharging a pollutant without a NPDES permit.
We agree with Cedar Point that Congress initially intended
that a citizen suit based on a violation of § 1311(a) for
discharging pollutants *560  without a permit would only
lie where EPA had issued a relevant effluent limitation
or permit; that is, where the defendant was discharging
pollutants without a permit because he had failed to obtain a
permit that was available, rather than because EPA had failed
to issue such permits. This intent is clearly established by the
inclusion of particular dates in the statute, as explained by the
legislative history.

First, the citizen suit provision states that a citizen may
bring an action against a person allegedly committing an
unlawful act under § 1311(a) “effective July 1, 1973.” 33
U.S.C. § 1365(f)(1). The CWA was enacted on October 18,
1972. Federal Water Pollution Control Act Amendments of
1972, Pub.L. No. 92–500, 86 Stat. 816 (1972). The legislative
history expressly states that Congress delayed the availability
of a citizen suit based on an allegedly unlawful act under §
1311(a) in order to give EPA and the states time to issue all of

the permits required by the CWA. 27  Of course, EPA and the
states have yet to achieve this ambitious goal. Nevertheless,
Congress has not amended the statute to account for the fact

that, since July 1, 1973, numerous entities have violated §
1311(a) by discharging pollutants without a permit because
EPA and the states have not issued the necessary permits.

In a similar vein, § 1342(k) provides that:

Until December 31, 1974, in any case
where a permit for discharge has been
applied for pursuant to this section,
but final administrative disposition of
such application has not been made,
such discharge shall not be a violation
of (1) section 1311, 1316, or 1342
of this title, or (2) section 407 of
this title, unless the Administrator
or other plaintiff proves that final
administrative disposition of such
application has not been made because
of the failure of the applicant to furnish
information reasonably required or
requested in order to process the
application.

33 U.S.C. § 1342(k). Again, the purpose of this provision
was to provide a “liability shield” to dischargers for a limited
time so that they would not be exposed to legal action
because of administrative delays in implementing the permit
provisions of the CWA; apparently, Congress expected all
permit applications to be processed by December 31, 1974.
For example, in the House debates on the conference report,
Representative Clark commented:

Section 402(k) states that until
December 31, 1974, a discharge
shall not be in violation of law
if a permit has been applied for,
and the applicant has furnished all
information reasonably required or
requested. Hopefully, the program will
be in the hands of the States by
December 31, 1974, and permits will
be issued. But, if not, Congress may
have to extend this date.
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1 A Legislative History of the Water Pollution Control
Act Amendments of 1972 274 (Environmental Policy
Div., Congressional Research Serv. ed., 1973) (House
consideration of the conference report) (emphasis added).
As with § 1365(f)(1), however, Congress has not extended
the availability of this liability shield beyond its original
expiration date, despite the fact that applications for permits
are continually filed and many remain pending.

The result of Congress's failure to extend these exceptions
for cases of administrative delay or default is that, “[u]nless
the Administrator issues an NPDES permit, ‘the discharge of
any pollutant by any person [is] unlawful [under § 1311(a)
].’ ” National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 165
(D.C.Cir.1982); see also Natural Resources Defense Council,
Inc. v. Costle, 568 F.2d 1369, 1375 (D.C.Cir.1977) (“[T]he
Administrator has discretion either to issue a permit or to
leave the discharger subject to the total *561  proscription
of [§ 1311].”). As stated previously, the CWA explicitly
provides that a citizen may sue persons allegedly committing
unlawful acts under § 1311(a). 33 U.S.C. § 1365(f)(1).
Therefore, a citizen may bring an action against a person
allegedly discharging a pollutant without a permit, even if
the discharger's illegal behavior results from EPA's failure or
refusal to issue the necessary permit.

This result is supported by Supreme Court precedent
involving an analogous administrative default in the context
of an environmental enforcement action. General Motors
Corp. v. United States, 496 U.S. 530, 110 S.Ct. 2528,
110 L.Ed.2d 480 (1990). General Motors involved a state
implementation plan (“SIP”) that regulated emissions from
automobile painting operations under the Clean Air Act
(“CAA”). Id. at 534, 110 S.Ct. at 2530. The original
SIP required General Motors to comply fully with certain
emission limits by December 31, 1985. Id. at 535, 110 S.Ct. at
2531. One day before this deadline passed, the state submitted
to EPA a proposed revision of the SIP that would have
extended the compliance deadline to summer 1987. Id. The
CAA authorizes a state to propose a revised SIP and requires
EPA to approve the revised SIP if it meets certain statutory
requirements. Id. at 533, 110 S.Ct. at 2530. EPA did not act on
the proposed SIP revision until September 4, 1988. Id. In the
meantime, however, EPA filed an enforcement action against
General Motors on August 17, 1987, alleging that General
Motors violated the compliance deadline contained in the old
SIP. Id.

On appeal, General Motors contended that EPA could not,
on the one hand, bring an enforcement action for violation
of the original compliance deadline, while at the same time
unreasonably delay acting on a proposal to extend that
deadline. Id. at 540, 110 S.Ct. at 2533. The Court rejected this
argument:

There is nothing in the statute that limits EPA's authority
to enforce the [existing SIP] solely to those cases where
EPA has not unreasonably delayed action on a proposed
SIP revision. Moreover, we find it significant that Congress
expressly enacted an enforcement bar elsewhere in the
statute. See § 113(d)(10); 42 U.S.C. § 7413(d)(10) (1982
ed.) (“During the period of the order ... no Federal
enforcement action pursuant to this section and no action
under section 304 of this Act shall be pursued against such
owner....”). The fact that Congress explicitly enacted an
enforcement bar similar to the one proposed by petitioner
in one section of the statute, but failed to do so in the section
at issue in this case reinforces our refusal to import such a
bar here.

Id. at 541, 110 S.Ct. at 2534 (citations omitted).

Our analysis of the citizen suit provision of the CWA tracks
the Court's reasoning in General Motors. Nothing in the
CWA limits a citizen's right to bring an action against a
person who is allegedly discharging a pollutant without a
permit solely to those cases where EPA has promulgated an
effluent limitation or issued a permit that covers the discharge.
We note that Congress did explicitly enact limitations on
citizen suits for the purpose of protecting putative defendants
whose violations could be attributed to administrative delay
in promulgating regulations; however, these limitations have
expired by their own terms. 33 U.S.C. §§ 1342(k), 1365(f)
(1). Further, although these limitations may have been based
on unrealistic expectations regarding EPA's ability to carry
out fully its statutory mandate, it is significant that Congress
has not in twenty-three years amended these sections to
conform to the realities of EPA's regulatory burden and the
attendant administrative delay. Therefore, while Congress's
original intent may have been to limit citizen suits based on
unpermitted discharges to those instances where an applicable
permit was available from the state or EPA, Congress's
subsequent inaction evinces an intent to allow such citizen
suits even where the discharger's failure to obtain a permit can
be explained by administrative default.

We are also not convinced that other courts have qualified the
right to sue a person allegedly discharging pollutants without
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a permit by limiting that right to situations where EPA has
promulgated a relevant effluent limitation or permit. The only
authority *562  that Cedar Point can cite for this proposition
is the district court opinion in GAF Corp., which we find to
have little persuasive value. First, the language in GAF Corp.
cited by Cedar Point is dicta. Also, GAF Corp. involved a suit
for injunctive relief by the government, rather than a citizen
suit for damages; the court may have found it inequitable to
allow the government to sue when it had not promulgated
regulations to guide the defendant's behavior. Yet, even with
respect to actions brought by the government, this language
in GAF Corp. has been criticized. In United States v. Frezzo
Bros., Inc., 602 F.2d 1123 (3rd Cir.1979), cert. denied, 444
U.S. 1074, 100 S.Ct. 1020, 62 L.Ed.2d 756 (1980), the Third
Circuit specifically rejected GAF Corp.'s interpretation of the
CWA:

We see nothing impermissible with allowing the
Government to enforce the Act by invoking § 1311(a),
even if no effluent limitations have been promulgated for
the particular business charged with polluting. Without
this flexibility, numerous industries not yet considered
as serious threats to the environment may escape
administrative, civil, or criminal sanctions merely because
the EPA has not established effluent limitations. Thus,
dangerous pollutants could be continually injected into the
water solely because the administrative process has not yet
had the opportunity to fix specific effluent limitations. Such
a result would be inconsistent with the policy of the Act.

We do not believe, as did the court in GAF, that the permit
procedure urged by the government is unduly burdensome
on business.

Frezzo Bros., 602 F.2d at 1128.

Moreover, we have held that obtaining a permit is a
requirement separate and distinct from the requirement that
a discharger comply with any applicable effluent limitations.
Carr. v. Alta Verde Indus., Inc., 931 F.2d 1055, 1060 n. 3
(5th Cir.1991). Indeed, numerous courts have allowed suits
by citizens against persons allegedly discharging pollutants
without a permit, despite the fact that the discharger
was complying with applicable effluent limitations or that
no applicable effluent limitation was in place. See, e.g.,
Concerned Area Residents for Env't v. Southview Farm, 34
F.3d 114, 117 (2nd Cir.1994), cert. denied, 514 U.S. 1082,
115 S.Ct. 1793, 131 L.Ed.2d 721 (1995); Carr, 931 F.2d
at 1061; Menzel v. County Utils. Corp., 712 F.2d 91, 94
(4th Cir.1983); Washington Wilderness Coalition v. Hecla

Min. Co., 870 F.Supp. 983, 986 (E.D.Wash.1994); Hawaii's
Thousand Friends, Life of the Land, Inc. v. City and County
of Honolulu, 806 F.Supp. 225, 230 (D.Hawaii 1992); Hudson
River Fishermen's Ass'n v. County of Westchester, 686 F.Supp.
1044, 1050 (S.D.N.Y.1988); O'Leary v. Moyer's Landfill, Inc.,
523 F.Supp. 642, 646 (E.D.Pa.1981).

Finally, EPA itself, whose expertise in enforcing the CWA

is entitled to some deference, 28  has recognized that citizens
have the right to sue “Coastal Subcategory” operators who
are discharging produced water without a permit. 57 Fed.Reg.
60,926, 60,944–45 (1992). At the time EPA made this
statement, it had never issued such permits and had only
issued effluent limitations on the oil and grease content of
produced water. Accordingly, we hold that Sierra Club has
stated a claim under the citizen suit provision of the CWA.

3. Violation of the CWA
Cedar Point's third argument on appeal is that the district court
erred in granting Sierra Club's motion for partial summary
judgment on the issue of whether Cedar Point's discharges of
produced water violated the CWA. We review the granting of
summary judgment de novo, applying the same criteria used
by the district court in the first instance. Norman v. Apache
Corp., 19 F.3d 1017, 1021 (5th Cir.1994); Conkling v. Turner,
18 F.3d 1285, 1295 (5th Cir.1994). First, we consult the
applicable law to ascertain the material factual issues. King v.
Chide, 974 F.2d 653, 655–56 (5th Cir.1992). We then review
the evidence bearing on those issues, viewing the facts and
inferences to be drawn therefrom in the light most favorable
to the *563  nonmoving party. Lemelle v. Universal Mfg.
Corp., 18 F.3d 1268, 1272 (5th Cir.1994); FDIC v. Dawson,
4 F.3d 1303, 1306 (5th Cir.1993), cert. denied, 512 U.S.
1205, 114 S.Ct. 2673, 129 L.Ed.2d 809 (1994). Summary
judgment is proper “if the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(c).

Cedar Point maintains that the discharge of produced water
without a permit does not violate the CWA because the
statute only prohibits the discharge of a “pollutant,” and, it
argues, neither produced water nor any of its constituents is a
pollutant within the meaning of the CWA. First, Cedar Point
contends that its produced water and the components thereof
are not pollutants “per se ” because they are not specifically
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enumerated in the CWA's definition of “pollutant.” That
provision states:

The term “pollutant” means dredged
spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge,
munitions, chemical wastes, biological
materials, radioactive materials, heat,
wrecked or discarded equipment,
rock, sand, cellar dirt and industrial,
municipal, and agricultural waste
discharged into water. This term does
not mean (A) “sewage from vessels”
within the meaning of section 1322 of
this title; or (B) water, gas, or other
material which is injected into a well
to facilitate production of oil or gas,
or water derived in association with
oil or gas production and disposed of
in a well, if the well used either to
facilitate production or for disposal
purposes is approved by authority of
the State in which the well is located,
and if such State determines that such
injection or disposal will not result in
the degradation of ground or surface
water resources.

33 U.S.C. § 1362(6). Cedar Point then argues that courts may
not expand this definition to include substances not explicitly
listed, citing as authority National Wildlife Fed'n v. Gorsuch,
693 F.2d 156 (D.C.Cir.1982). In this opinion, the court
noted its reservations about adding terms to the definition of
pollutant because “Congress used restrictive phrasing—‘[t]he
term “pollutant” means dredged spoil, [etc.]’—rather than the
looser phrase ‘includes,’ used elsewhere in the Act.” Id. at
171–72. The court elaborated that the use of the term “means”
indicates an intent to exclude any meaning not expressly
stated. Id. at 172 (citing Colautti v. Franklin, 439 U.S. 379,
392 n. 10, 99 S.Ct. 675, 684 n. 10, 58 L.Ed.2d 596 (1979)).

Further, the court relied on the legislative history of the
CWA in determining that “Congress did not intend the term
‘pollutant’ to be all inclusive.” Id. at 173. The court pointed
out that the purpose of listing specific items in the definition
was “so that litigable issues are avoided over the question
of whether the addition of a particular material is subject

to control requirements.” Id. (quoting S.Rep. No. 414, 92d
Cong., 1st Sess. 76 (1971) (internal quotation omitted)). Also,
the court noted that earlier draft versions of the CWA used
more inclusive phrasing: “The term ‘pollutant’ means, but is
not limited to, dredged spoil, ..., and industrial, municipal,
agricultural, and other waste discharged into water.” Id.
(quoting H.R. 11,896, 92d Cong., 2d Sess. § 502(6) (1972)
(emphasis added) (internal quotation omitted) and citing S.
2770, 92d Cong., 1st Sess. § 502(f) (1971)). The conference
committee deleted the more inclusive phrases “but is not
limited to” and “other waste,” but offered no explanation
for the change. Id. (citing S.Rep. No. 1236 (Conf.Rep.), 92d
Cong., 2d Sess. 143–44 (1972)).

Cedar Point concedes that a discharged substance may still
be subject to regulation under the CWA even though it is
not specifically listed in the definition of pollutant; however,
Cedar Point contends that only EPA, and not the courts, may
make the determination that a “non-listed” substance is a
pollutant. Again, Cedar Point relies principally on National
Wildlife Fed'n v. Gorsuch. In its review of the legislative
history of the CWA, the court found “strong signals” that
Congress “entrusted EPA with at least some discretion over
which ‘pollutants' and sources of pollutants were to be
regulated under the NPDES program.” Id. at 173. First,
the court recognized a general *564  intent to give EPA
“substantial discretion” in interpreting the CWA:

In the administration of the Act,
EPA will be required to establish
numerous guidelines, standards and
limitations.... [T]he Act provides
Congressional guidance to the
Administrator in as much detail
as could be contrived. Virtually
every action required of the
Administrator by the Act, however,
involves some degree of agency
discretion, judgments involving a
complex balancing of factors that
include technological considerations,
economic considerations, and others.

Id. at 173 (quoting S.Rep. No. 1236 (Conf.Rep.), 92d Cong.,
2d Sess. 149 (1972)). The court then quoted Senator Muskie's
comments, made during a debate over the Senate version

Appendix of Authorities: 138 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 141 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1362&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1e9a0000fd6a3%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1362&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_1e9a0000fd6a3%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_172%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_172%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108016&pubNum=0000708&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_684%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108016&pubNum=0000708&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_684%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108016&pubNum=0000708&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_684%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108016&pubNum=0000708&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_684%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148238&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20


Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546 (1996)
41 ERC 1897, 34 Fed.R.Serv.3d 874, 26 Envtl. L. Rep. 20,522

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 12

of the CWA, as evidence of a specific intent to give EPA
discretion in defining what constitutes a pollutant:

Again, I do not get into the business of
defining or applying these definitions
to particular kinds of pollutants. That
is an administrative decision to be
made by the Administrator. Sometimes
a particular kind of matter is a
pollutant in one circumstance, and not
in another.

Id. at 173–74 (quoting 117 Cong.Rec. 38,838 (1971)).

Cedar Point argues that Senator Muskie's comments in
particular make it clear that only EPA may define what
constitutes a pollutant under the CWA. First, Cedar Point
notes that the above language expressly commits the
definitional question to the Administrator of the EPA. Also,
Cedar Point emphasizes Senator Muskie's statement that a
substance may be a pollutant in some situations and not
in others. Specifically, Cedar Point contends that whether
a substance is a pollutant depends upon, inter alia, the
quantity in which it is discharged, the characteristics of
the receiving waters, and the proportion of the amount of
the substance in the discharge to the amount that exists in
nature. For example, a substance may be very harmful when
discharged in large quantities into a fresh water stream, but
may have no measurable effect when a smaller quantity is
discharged into a salt water bay. EPA takes these factors into
account when promulgating effluent limitations and issuing
NPDES permits. Therefore, Cedar Point argues, EPA defines
a substance as a pollutant by prohibiting its discharge at
certain levels through an effluent limitation or a permit.
Stated differently, if EPA has not regulated the discharge of
a substance in an effluent limitation or a permit applicable
to that discharge, that substance is not a pollutant in the
context of that discharge. Accordingly, Cedar Point maintains
that it is not discharging a pollutant in violation of the CWA
because: (1) neither produced water nor any of its constituents
is specifically listed under the CWA's definition of a pollutant;
(2) EPA has not promulgated an effluent limitation or issued
a permit that regulates Cedar Point's produced water or any
of its constituents except oil and grease; and (3) Cedar Point
has always complied with the effluent limitation on oil and
grease.

Finally, Cedar Point advances a policy argument for its
position that a court may not determine that a discharged
substance is a pollutant where the substance is not specifically
listed in the CWA and is not regulated by a limitation or
permit applicable to the discharge in question. Cedar Point
argues that, if courts are allowed to make such decisions,
chaos will result because courts will reach different results
regarding what substances are pollutants and at what levels
such substances may be discharged without causing harm to
the environment.

An analysis of Cedar Point's arguments requires us to engage
in a two-step inquiry. First, we must determine whether the
CWA allows a court to find that a particular substance is a
pollutant where it is not specifically listed under the CWA's
definition of a pollutant and EPA has not promulgated an
effluent limitation or permit regulating the discharge of the
substance. If a court may make such a finding, we must then
determine whether Cedar Point's produced water, or any of its
constituents, is a pollutant under the CWA.

We begin our analysis with the statute *565  itself. 29  When
a litigant's rights turn on whether his conduct falls within
the proscriptions of a statute containing terms of art, a court
will naturally seek guidance on the meanings of those terms
by reference to definitions provided in the statute. As stated
above, the CWA defines the term “pollutant” as “meaning” a
list of various items and “not meaning” a couple of discrete
substances. 33 U.S.C. § 1362(6). We do not disagree with the
D.C. Circuit's assessment that the use of the word “means”
manifests an intent to restrict the definition of pollutant to
the terms listed. National Wildlife Fed'n v. Gorsuch, 693 F.2d
at 172. As that court recognized, however, the breadth of
many of the items in the list of “pollutants” tends to eviscerate
any restrictive effect. See id. at 173 n. 52. Characterizing
the list as “haphazard,” the court noted that it contains
materials as specific as “ ‘cellar dirt’ (but not ‘dirt’ as such)
and as general as ‘industrial, municipal, and agricultural
wastes.’ ” Id. at 174 n. 56. It is scarcely disputable that
many substances discharged into the waters of the United
States could be characterized as “industrial waste,” or even
as “chemical waste,” another listed material. Therefore, the
statutory definition of pollutant at least appears to invite the
inclusion of discharged substances that are not specifically
listed into these broad categories. Otherwise, these terms
would be meaningless; that is, there would be no such thing as
“industrial waste” because any such discharge could always
be described in more specific terms that are not listed in the
statute.
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As the D.C. Circuit acknowledged, the legislative history
of the CWA provides little guidance on how inclusive
Congress intended the definition of pollutant to be. Id. at
173 n. 52. For example, although Congress clearly stated
that the rationale for listing pollutants was to avoid “litigable
issues” over whether a particular material is subject to the
statute, the inclusion in the list of such imprecise terms as
“industrial, municipal, and agricultural waste” generates more
litigable issues than it resolves. Id. Also, while the conference
committee's elimination of the phrases “but not limited to”
and “other waste” from the definition of pollutant may be
interpreted as an attempt to limit the scope of the definition,
the committee did not explain the change. Id. at 173. Further,
we think that the retention of such broad terms in the
definition suggests that the committee may have determined
that the eliminated phrases were simply redundant. For
instance, a list that includes “solid waste,” “chemical
wastes,” “biological materials,” “radioactive materials,” and
“industrial, municipal, and agricultural waste” hardly needs
to be amplified by the phrase “other waste.” Finally, the
D.C. Circuit noted that the House Report is “of little help
in determining how inclusive Congress meant the term
‘pollutant’ to be” because it does not discuss particular terms
within the definition. Id. at 173 n. 52.

In addition, one commentator has suggested that the CWA's
definition of pollutant is considerably inclusive:

This laundry list of “bads” endorses an understanding of a
pollutant as a “resource out of place.” The congressional
purpose was to identify expansively and anticipate all the
physical “stuff” that could end up in the wrong place to the
detriment of water quality....

Despite the absence of an indisputable catch-all (e.g.,
“any other waste whatever”), there is little doubt that the
recitation of categories in the definition of “pollutant”
is designed to be suggestive not exclusive. In the 1972
amendments, Congress meant to carry on the tradition of
the Refuse Act, and that tradition was to construe the
word “refuse” as condemning each and every variation
of damage-inducing wastes that changing technologies
could invent. This interpretation is endorsed by United
States v. Hamel, [551 F.2d 107 (6th Cir.1977),] which
condemns a discharge of gasoline as within a generic
understanding of “pollutant,” rather than stretch the less
inclusive “biological materials” to cover organically-based
petroleum compounds.

*566  That the definition of “pollutant” is meant to leave
out very little is confirmed by the statutory definition
of “pollution,” which means nothing less than the “man-
made or man-induced alteration of the chemical, physical,
biological, and radiological integrity of water.” [33 U.S.C.
§ 1362(19).]

2 William H. Rodgers, Jr., Environmental Law: Air and Water
144 (1986).

Given these observations, it seems clear that, while the listing
of a specific substance in the definition of pollutant may be

significant, 30  the fact that a substance is not specifically
included does not remove it from the coverage of the statute.
The next question, then, is who makes the determination that a
substance that is not listed fits into the definition. Cedar Point
argues that only EPA may make such a determination, to the
exclusion of the courts.

As an initial matter, we note that only in rare circumstances
will a court be called upon to decide in a citizen suit
whether a particular substance is a pollutant. Typically, citizen
suits are brought against persons who are violating effluent
limitations or permits issued by EPA. In such cases, the
question of whether the discharged substance is a pollutant
is not in issue because EPA will have already made that

determination through the effluent limitation or permit. 31

As our earlier discussion confirms, however, a citizen may
also bring an action against a person that is discharging an
alleged pollutant without a permit even where EPA has failed
to issue a permit or promulgate an effluent limitation to
cover the discharge. In these cases, EPA will necessarily have
not made a determination that the discharged substance is
a pollutant. Therefore, logic dictates that the court must be
able to decide whether the discharged substance is a pollutant
in order to determine whether the defendant is violating the
statute. It would make little sense to allow a citizen to bring

an action that the court could not adjudicate. 32  We find that
this logic compels a holding that a court may determine in
a citizen suit whether a discharged substance is a pollutant,
notwithstanding the fact that EPA has failed to issue a permit
or to promulgate an effluent limitation that regulates the
discharge.

Cedar Point does not direct us to any statutory authority
to the contrary. First, we note that neither the statute nor
the legislative history expressly grants EPA the exclusive
authority to decide that a substance falls within the statutory
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definition of pollutant or divests the courts of the same. The
D.C. Circuit has interpreted the legislative history of the
CWA to mean that Congress has invested EPA with “at least
some power” to define the term “pollutant,” National Wildlife
Fed'n v. Gorsuch, 693 F.2d at 167. While we agree with this
assessment, we find no support for the logical leap that this
delegation of power necessarily deprives the federal courts
of similar authority where EPA has not spoken. It is true that
Congress intended EPA to apply the definition of pollutant to
particular substances and to regulate those substances through
effluent standards and permits. Nevertheless, as explained in
our discussion regarding stating a claim, Congress also made
it unlawful for a person to discharge a pollutant without a
permit even where EPA has not applied the *567  definition
to the substance being discharged. In such a case, the courts
must apply the definition.

Further, these rare cases where courts are called upon
to determine whether a substance is a pollutant do not
require a “complex balancing” of biological, technological
and economic factors, such as EPA must undertake when
promulgating effluent standards. That is, the court will not
be asked to analyze the level of discharge, the character of
the receiving waterway, and the cost of achieving various
permit limitations. Rather, Congress has already set the permit
limitation in such cases—zero discharge. A court need only
apply the statutory definition to determine if the substance in
question is a pollutant. If it determines that the substance is
a pollutant, and the defendant is discharging it at all without
a permit, then there has been a violation of § 1311(a). We do
not think that this task is beyond the competence of a court.

Cedar Point also fails to direct us to any judicial authority
contrary to our holding. In this regard, we point out that Cedar
Point's reliance on National Wildlife Fed'n v. Gorsuch for this
proposition is misplaced. The court's reservations regarding
adding terms to the statute did not arise in the context of
it being asked to add those terms. Rather, the court was
reviewing a decision by EPA not to regulate through a permit
the low dissolved oxygen, cold, and supersaturation caused
by dams. Id. at 171. The court expressly stated that it was
not deciding whether the definition of pollutant necessarily
excluded those elements, but only whether EPA could so
interpret the definition. Id. at 174 n. 56.

Moreover, our holding breaks no new ground in the case
law. Rather, it is consistent with numerous CWA cases in
which courts have made an independent determination that
a particular substance is a pollutant without reference to any

applicable effluent standard or permit limitation. See, e.g.,
Concerned Area Residents for Env't v. Southview Farm, 34
F.3d 114, 117 (2nd Cir.1994) (finding that liquid manure
is a pollutant because definitional list includes solid waste,
sewage, biological materials, and agricultural waste), cert.
denied, 514 U.S. 1082, 115 S.Ct. 1793, 131 L.Ed.2d 721
(1995); United States v. Plaza Health Labs., Inc., 3 F.3d 643,
645 (2nd Cir.1993) (finding that human blood is a pollutant
because definitional list includes biological materials), cert.
denied, 512 U.S. 1245, 114 S.Ct. 2764, 129 L.Ed.2d 878
(1994); United States v. Schallom, 998 F.2d 196, 199 (4th Cir.)
(finding that “shotcrete” and cement are pollutants because
definitional list includes solid waste, chemical waste, and
sand), cert. denied, 510 U.S. 902, 114 S.Ct. 277, 126 L.Ed.2d
228 (1993); National Wildlife Fed'n v. Consumers Power Co.,
862 F.2d 580, 583 (6th Cir.1988) (finding that dead fish and
fish remains are pollutants because definitional list includes
biological materials); United States v. M.C.C. of Florida,
Inc., 772 F.2d 1501, 1505–06 (11th Cir.1985) (finding
that redeposited vegetation and sediment are pollutants
because definitional list includes dredged spoil), vacated and
remanded on other grounds, 481 U.S. 1034, 107 S.Ct. 1968,
95 L.Ed.2d 809 (1987); United States v. Hamel, 551 F.2d 107,
110 (6th Cir.1977) (finding that gasoline is a pollutant because
generic terms of definitional list evince congressional intent
to encompass substances covered under the Refuse Act of
1899, and Supreme Court had held that gasoline was covered
by the earlier statute); Higbee v. Starr, 598 F.Supp. 323, 330
(E.D.Ark.1984) (finding that hog waste is a pollutant because
definitional list includes agricultural waste), aff'd, 782 F.2d

1048 (8th Cir.1985). 33  The fact that courts have been making
these determinations since the enactment of the CWA tends
to deflate Cedar Point's concerns that the exercise of this
authority will result in chaos.

Having held that we have the authority in a citizen suit under
the CWA to determine whether a discharged substance is
a pollutant, we now turn to the question of whether Cedar
Point's produced water, or *568  any of its constituents,
is a pollutant under the CWA. Examining the statutory
definition of pollutant first, we think that produced water
is clearly subsumed by the phrases “chemical wastes” and
“industrial waste.” 33 U.S.C. § 1362(6). The exclusions under
this definition also provide some guidance. Specifically, the
definition states that the term “pollutant” does not mean
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water derived in association with oil
or gas production and disposed of in
a well, if the well used ... for disposal
purposes is approved by authority of
the State in which the well is located,
and if such State determines that such
injection or disposal will not result in
the degradation of ground or surface
water resources.

33 U.S.C. § 1362(6)(B). 34  Although this exclusion of
produced water from the meaning of pollutant in very limited
circumstances does not necessarily mean that produced

water is a pollutant under all other circumstances, 35  we
nevertheless consider it a strong indicator of Congress's
concern over the effects of produced water on the
environment. Furthermore, if Congress felt that it was
necessary to draft a detailed exemption for produced water
that has been disposed of in a state-approved reinjection well,
it may be that Congress believed that such produced water
would otherwise be a pollutant. If, absent an exemption,
produced water reinjected into a state-approved well is a
pollutant, then it is hardly a stretch to say that produced water

deposited directly into a bay is also a pollutant. 36

Aside from this statutory support, we also find substantial
guidance from EPA on the question of whether Cedar Point's
produced water is a pollutant. As we noted in our discussion
of stating a claim under the CWA, EPA has recognized that
citizens have the right to sue “Coastal Subcategory” operators
who are discharging produced water without a permit. 57
Fed.Reg. 60,926, 60,944–45 (1992). The ability to bring
such an action necessarily implies that produced water is
a pollutant. In addition, EPA has issued permits regulating
produced water discharges by oil and gas operators in the
“Onshore Subcategory” and the “Offshore Subcategory”
in Texas. 56 Fed.Reg. 7698 (1991); 46 Fed.Reg. 20,284
(1981). In these permits, EPA has explicitly referred to
produced water as a “pollutant.” See, e.g., 56 Fed.Reg. 7698,
7701 (1991) (“[T]he permits prohibit the discharge of all
wastewater pollutants from Onshore Subcategory facilities,
including ... produced water.” (emphasis added)). Finally,
several of the components of Cedar Point's produced water,
including benzene, naphthalene, and zinc, are listed as “toxic
pollutants” in regulations promulgated by EPA. 40 C.F.R.
§ 401.15; cf. Dague v. City of Burlington, 732 F.Supp.

458, 469–70 (D.Vt.1989) (finding substances discharged by
defendants to be pollutants by reference to the toxic pollutant
list). Similarly, oil and grease are listed as “conventional
pollutants.” 40 C.F.R. § 401.16.

Given this support in the statute, as reinforced by EPA's own
regulations, we conclude that Cedar Point's produced water is

a *569  pollutant within the meaning of the CWA. 37  Cedar
Point does not dispute that it discharged this produced water
into Galveston Bay without a NPDES permit. Accordingly,
we conclude that the district court correctly held that Cedar
Point violated § 1311(a) of the CWA.

4. Striking of Cedar Point's Experts
Cedar Point's fourth argument on appeal is that the district
court erred in striking Cedar Point's designation of experts
and excluding them from testifying at trial as a sanction
for violating the court's accelerated discovery order. In this
regard, we are asked to review two separate determinations by
the district court: (1) whether Cedar Point actually violated the
discovery order; and (2) if there was a violation, whether the
striking of Cedar Point's experts was an appropriate sanction.
We review the court's finding that Cedar Point violated
the discovery order for an abuse of discretion. See Scott v.
Monsanto Co., 868 F.2d 786, 793 (5th Cir.1989) (district
court's rulings on discovery matters will only be reversed for
abuse of discretion). We apply the same standard in reviewing
a sanction for violating a discovery order. Chilcutt v. United
States, 4 F.3d 1313, 1320 (5th Cir.1993), cert. denied, 513

U.S. 979, 115 S.Ct. 460, 130 L.Ed.2d 367 (1994). 38  The
district court's discretion in such matters has been described
as “broad”, id.; Landry v. Air Line Pilots Ass'n Int'l AFL–CIO,
901 F.2d 404, 436 n. 114 (5th Cir.), cert. denied, 498 U.S. 895,
111 S.Ct. 244, 112 L.Ed.2d 203 (1990), and “considerable”,
Murphy v. Magnolia Elec. Power Ass'n, 639 F.2d 232, 234
(5th Cir.1981). Accordingly, “[i]t is unusual for an appellate
court to find abuse of discretion in these matters.” O'Malley
v. United States Fidelity and Guar. Co., 776 F.2d 494, 499
(5th Cir.1985). Generally, we will only reverse the trial court's
discovery rulings in “unusual and exceptional case[s].” Id.
(quoting Brown v. Thompson, 430 F.2d 1214, 1216 (5th
Cir.1970) (internal quotations omitted)).

Immediately after Sierra Club filed its complaint on April 20,
1993, the district court entered an order setting an accelerated
discovery schedule for this case, rather than proceeding under

a traditional discovery plan. 39  The order first required the
parties to make certain “initial disclosures” without waiting
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for discovery requests. These initial disclosures were to
include copies of “all documents, data compilations, and
tangible things ... that are likely to bear significantly on any
claim or defense.”

In addition to these disclosures, the court's order required the
parties to make disclosures regarding the expert testimony
that they intended to present at trial. With respect *570  to
each expert witness, each party had to submit to the other the
following:

a written report prepared and signed
by the witness which includes a
complete statement of all opinions to
be expressed and the basis and reasons
therefor; the data or other information
relied upon in forming such opinions;
any exhibits to be used as a summary
of or support for such opinions; the
qualifications of the witness; and a
listing of any other cases in which
the witness has testified as an expert
at trial or in deposition within the
preceding four years.

The order required the parties to submit these reports ninety

days prior to the trial date. 40  The order appears to call for
“simultaneous” disclosure of the reports; that is, the order
did not direct one party to submit its reports first, but only
required each party's reports to be submitted by the ninety-day

deadline. 41  After this deadline, the order allowed the parties
to make additional expert submissions in only two situations.
First, the parties could submit reports “to contradict or rebut
evidence on the same subject matter identified by another
party” in its initial expert disclosures. The order directed
that such a report be made within thirty days after the
disclosure of the report being rebutted. Second, the parties

had a duty to supplement these reports if necessary. 42  Such
supplementation was required to be made at least thirty days

prior to trial. 43

On January 24, 1994, Cedar Point filed a corrected
designation of its expert witnesses: Don Harper, Carl
Oppenheimer, John McGowan, and Stanley Pier. Two days
later, Cedar Point supplemented this list with the designation
of Joe Haney. Cedar Point served the required reports from

these experts around the deadline set by the court's order. 44

Cedar Point later timely served Sierra Club with “rebuttal”
expert reports from Don Harper, John McGowan, and Stanley
Pier. Finally, Cedar Point timely supplemented Don Harper's

reports before trial. 45

On February 14, 1994, Sierra Club filed a motion to strike
Cedar Point's designation of *571  experts as a sanction for
failure to comply with the court's accelerated discovery order.
Specifically, Sierra Club argued that the initial expert reports
filed by Cedar Point were so incomplete and insubstantial that
they failed to meet the requirements of the discovery order.
On April 19, 1994, the court entered an order granting this
motion. The court found that Cedar Point had not complied
with its order regarding expert reports and ordered that Cedar
Point's designation of experts was stricken, with instructions
that none of Cedar Point's experts would be allowed to testify
at trial.

Cedar Point maintains that, between its initial expert
disclosures and its rebuttal and supplementary disclosures,
it did provide enough information to comply with the
district court's discovery order. Also, Cedar Point asserts
that it cannot be sanctioned for failure to comply with a
discovery order because Sierra Club never filed a motion
to compel. Finally, Cedar Point argues that the sanction of
striking Cedar Point's experts was an abuse of discretion.
In this regard, Cedar Point contends that: (1) the subject
of its experts' testimony—the harm caused by Cedar Point's
produced water—was crucial to the court's assessment of
penalties against Cedar Point; (2) even if Cedar Point's initial
expert disclosures were inadequate, there was no prejudice
to Sierra Club because Sierra Club received the required
information through rebuttal and supplementary disclosures
with enough time to prepare for trial; (3) any prejudice to
Sierra Club because of untimely disclosures could have been
cured through a continuance; and (4) Cedar Point's failure
to comply was justified because Sierra Club's complaint and
initial disclosures were so vague, general, and irrelevant that
the issues in the lawsuit were not sufficiently defined to put
Cedar Point on notice of what expert testimony would be
needed.

The district court's discovery order required that the parties'
initial expert disclosures “include a complete statement of all
opinions to be expressed and the basis and reasons therefor”
and “the data or other information relied upon in forming
such opinions.” The Advisory Committee Notes to Rule 26
of the Federal Rules of Civil Procedure state that such reports
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must be “detailed and complete.” Fed.R.Civ.P. 26 advisory
committee's note. These Notes also explain that the purpose
of the reports is to avoid the disclosure of “sketchy and vague”
expert information, as was the practice under the former rule.
See id.

The district court's finding that Cedar Point's initial expert
disclosures did not meet this standard does not constitute
an abuse of discretion. A review of the disclosures bears
out this assessment. Don Harper's statement of opinions and
reasons was a one-and-a-half page outline listing his “points
of testimony.” Carl Oppenheimer offered two one-paragraph
descriptions of his opinions. Stanley Pier and John McGowan
also provided only one-paragraph statements relating to
their opinions. Finally, Joe Haney's statement included no
substantive opinions, but only declared what subjects he
intended to research and to discuss at trial. Although Cedar
Point later reinforced these statements with rebuttal and
supplementary disclosures, the discovery order and Rule
26(a) clearly require that the initial disclosures be complete
and detailed. The purpose of rebuttal and supplementary
disclosures is just that—to rebut and to supplement. These
disclosures are not intended to provide an extension of the
deadline by which a party must deliver the lion's share of
its expert information. Therefore, we hold that the district
court did not abuse its discretion in finding that Cedar Point
failed to comply with the expert disclosure provisions of its

accelerated discovery order. 46

*572  As authority for its argument that Sierra Club was
required to file a motion to compel before seeking sanctions,
Cedar Point cites our decision in Broadcast Music, Inc. v.
Xanthas, Inc., 855 F.2d 233 (5th Cir.1988). In Broadcast
Music, the plaintiff argued that the defendant should have
been estopped from denying certain facts when it failed to
produce documents relevant to those facts. Id. at 238. We held
that the sanction of estoppel was not available because the
plaintiff had not first sought a motion to compel production of
the relevant documents. Id. Our rationale, however, was that
the pretrial order did not explicitly compel the production of
those documents in the first place; rather, the order only stated
that “immediate receipt of such documents would expedite
plaintiff's preparation of this case for trial or preparation
of a motion for summary judgment.” Id. In other words,
it would have been unfair to sanction the defendant for
failure to produce documents that it was never under any
clear obligation to produce. In the present case, however,
Cedar Point was compelled to produce the initial expert
disclosures from the moment the court entered the accelerated

discovery order. It was not necessary for Sierra Club to create
a obligation to produce by filing a motion to compel; the
obligation was already present.

Moreover, Rule 37 of the Federal Rules of Civil Procedure,
which governs the imposition of sanctions for failure to
make disclosures, does not require that a party file a motion
to compel before moving for sanctions. Instead, the rule
states only that, “[i]f a party fails to make a disclosure
required by Rule 26(a), any other party may move to compel
disclosure and for appropriate sanctions.” Fed.R.Civ.P. 37(a)
(2)(A). Indeed, the Advisory Committee Notes to Rule 37
contemplate that it may be more effective in some situations
to impose a sanction of excluding evidence instead of an order
compelling production:

[A] motion [to compel] may be
needed when the information to be
disclosed might be helpful to the party
seeking the disclosure but not to the
party required to make the disclosure.
If the party required to make the
disclosure would need the material to
support its own contentions, the more
effective enforcement of the disclosure
requirement will be to exclude the
evidence not disclosed....

Fed.R.Civ.P. 37 advisory committee's note. Because Cedar
Point intended to use its expert testimony to support its own
contentions regarding harm to the environment, the district
court could have concluded that excluding this testimony was
the most appropriate sanction. Accordingly, we hold that the
district court did not abuse its discretion in sanctioning Cedar
Point for violating the discovery order without requiring
Sierra Club to file a motion to compel.

Finally, we review the sanction itself. When a district court
strikes a party's designation of expert witnesses and excludes
their testimony as a sanction for violation of a discovery
order, we determine whether the court's action is an abuse of
discretion by examining four factors:

(1) the importance of the witnesses' testimony;
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(2) the prejudice to the opposing party of allowing the
witnesses to testify;

(3) the possibility of curing such prejudice by granting a
continuance; and

(4) the explanation, if any, for the party's failure to comply
with the discovery order.

See Bradley v. United States, 866 F.2d 120, 125 (5th Cir.1989)
(citing Murphy, 639 F.2d at 235).
With respect to the importance of Cedar Point's witnesses, it is
clear that the bulk of their expected testimony concerned the
degree of harm caused by Cedar Point's discharge of produced
water. Although the district court made findings regarding
harm to the environment in assessing the civil penalty against
Cedar Point, the court based the amount of the penalty only
on the economic benefit accruing to Cedar Point from the
violation. Therefore, the stricken testimony *573  ultimately
proved to be unimportant to Cedar Point's case.

As to any prejudice to Sierra Club that would result from
allowing Cedar Point's witnesses to testify, we note that
Sierra Club did receive more detailed information from
three of the witnesses in the form of rebuttal reports. While
these disclosures were made approximately two months
before trial, Sierra Club should have received most of this
information in initial expert disclosures a month earlier. Such
a delay would have likely resulted in some prejudice to Sierra
Club. While a continuance would have given Sierra Club
more time to review the late disclosures, such a measure
“would neither punish [Cedar Point] for its conduct nor deter
similar behavior in the future.” Bradley, 866 F.2d at 126.

Finally, Cedar Point's reasons for failure to comply with
the district court's discovery order are not persuasive. That
harm to the environment would be an issue in this lawsuit
was clear from the filing of the action in April 1993. Cedar
Point had over nine months to solicit experts and prepare
reports on this issue by the February 1, 1994 deadline.
Regardless of the specificity of Sierra Club's complaint and
initial disclosures, Cedar Point should have been able to
produce more information regarding its defense of lack of
harm than it did in its initial expert disclosures.

In light of Cedar Point's failure to adhere to discovery
deadlines and the fact that the expected testimony ultimately
proved to be relatively unimportant, we find that the district

court did not abuse its discretion in striking Cedar Point's
experts and excluding their testimony.

5. The Penalty and Attorneys' Fees
Cedar Point's fifth argument on appeal is that the district
court erred in assessing a penalty of $186,070 against Cedar
Point for violating the CWA and in awarding attorneys' fees
to Sierra Club. We review the district court's findings of
fact in support of the penalty under the clearly erroneous
standard. See Public Interest Research Group of New Jersey,
Inc. v. Powell Duffryn Terminals, Inc., 913 F.2d 64, 79 (3rd
Cir.1990), cert. denied, 498 U.S. 1109, 111 S.Ct. 1018, 112
L.Ed.2d 1100 (1991). With respect to the court's weighing
of those facts and determination of the penalty, however,
we review for abuse of discretion. See Atlantic States Legal
Found., Inc. v. Tyson Foods, Inc., 897 F.2d 1128, 1142 (11th
Cir.1990). Similarly, we review an award of attorneys' fees
for abuse of discretion. Bode v. United States, 919 F.2d 1044,
1047 (5th Cir.1990).

a. The Penalty
The CWA directs district courts to assess civil penalties for
violations of the CWA. 33 U.S.C. § 1319(d). Specifically, the
statute states that violators “shall be subject to a civil penalty
not to exceed $25,000 per day for each violation.” Id. Aside
from this maximum amount, the statute guides the court's
discretion in setting the penalty as follows:

In determining the amount of a
civil penalty the court shall consider
the seriousness of the violation or
violations, the economic benefit (if
any) resulting from the violation,
any history of such violations, any
good-faith efforts to comply with the
applicable requirements, the economic
impact of the penalty on the violator,
and such other matters as justice may
require.

Id. The Eleventh Circuit has taken these statutory directives
and developed a procedural framework for calculating
penalties under the CWA. Tyson Foods, 897 F.2d at 1142.
First, the court is to calculate the maximum penalty that could
be assessed against the violator. Id. Using that maximum as a
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starting point, the court should then determine if the penalty
should be reduced from the maximum by reference to the
statutory factors. Id.

The district court followed the Tyson Foods framework in this
case. The parties had stipulated that there were 797 days of
unpermitted discharge of produced water prior to trial. The
judgment was entered twelve days later, during which time
the discharge presumedly continued. Accordingly, the court
multiplied the statutory figure of $25,000 per day by 809 days
of unpermitted *574  discharge to arrive at maximum penalty
of $20,225,000.

The district court then made findings of fact with respect to
the statutory factors. First, the court found that the violation
was moderately serious because of the effect of the discharge

on benthic organisms 47  and the lack of monitoring and
reporting with respect to the discharge. Second, the court
found that the economic benefit to Cedar Point from the
violation was $186,070, which the court determined was
the amount that Cedar Point saved by not disposing of
its produced water in a reinjection well. Third, the court
found that Cedar Point had been violating the CWA since it
began operating state well 1876. Fourth, the court found that
Cedar Point had not demonstrated good faith in attempting
to comply with the CWA. In this regard, the court noted
that, although Cedar Point had attempted to obtain a NPDES
permit for its discharge, it had not explored other ways to
comply with the CWA. Finally, the court reviewed Cedar
Point's financial position and expected future profits from the
Cedar Point field and determined that Cedar Point could at
least afford a penalty equal to the economic benefit attained
from the violation.

In weighing these facts and calculating the penalty, the
district court held that the maximum penalty of $20,225,000
was inappropriate. The court determined, however, that the
penalty should at a minimum recapture the savings realized
by Cedar Point because of the violation. Although the court's
findings with respect to the other statutory factors were also
not favorable to Cedar Point, the court apparently chose not
to accord these factors any weight because it did not increase
the penalty beyond what it found to be the economic benefit
to Cedar Point. Accordingly, the court assessed a penalty of
$186,070.

In reviewing the district court's findings of fact, we note
that the court adopted Sierra Club's proposed findings
and conclusions with minimal revision. Under such

circumstances, we review the court's findings of fact with
caution. FDIC v. Texarkana Nat'l Bank, 874 F.2d 264, 267
(5th Cir.1989) (“[W]e have shown caution in reviewing
district court findings which are essentially verbatim recitals
of the prevailing party's proposed findings and conclusions.”),
cert. denied, 493 U.S. 1043, 110 S.Ct. 837, 107 L.Ed.2d 833
(1990).

The district court chose to calculate the economic benefit to
Cedar Point by reference to the money Cedar Point saved by
not disposing of its produced water in a reinjection well. In
this regard, the court made the following findings of fact in
its Memorandum Opinion:

According to the testimony of
Cedar Point's witnesses, operating an
injection well would add $60,000 per
year to the operating cost of the
Cedar Point field. Consequently, the
economic benefit to Cedar Point of its
violation of the Clean Water Act is
at least $60,000 for each full year of
operation. According to other Cedar
Point testimony, the cost of brine
injection is in the range of $.10 to
$.20 per barrel. Thus, for 1993, the
economic benefit could be determined
to be between $42,000 and $84,000.

The court had found that the average daily discharge during
the period of violation was 1,150 barrels per day, and there
were 809 days of unpermitted discharge at the time the court
entered judgment. Using a figure of $0.20 per barrel for cost
of reinjection, the court thus found that the economic benefit

to Cedar Point was $186,070. 48

On June 6, 1994, Sierra Club filed a motion to alter or amend
the district court's findings and conclusions pursuant to Rule

52(b) of the Federal Rules of Civil Procedure. 49  The impetus
for this motion, by Sierra Club's admission, was that some of
the court's findings and conclusions did not strictly reflect the
evidence that was introduced at trial. With *575  respect to
the court's findings regarding the economic benefit to Cedar
Point, Sierra Club made the following statement:
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The Sierra Club believes that the
Court's finding that the cost of
injection of produced water would
be approximately $0.10 to $0.20
per barrel is adequately supported
based on David Russell's testimony
that a disposal well would cost
approximately $300,000 to outfit
initially, and $900 per year to operate,
as well as Mr. Russell's admission
that a Cedar Point representative had
testified that one type of injection well
would add approximately $60,000
per year in operating costs. In
addition, this finding is supported by
Sierra Club Exhibit 9, which is the
Federal Register notice published by
the Environmental Protection Agency
when it proposed its zero discharge
permit for produced water. This
notice specifically states that studies
performed for the EPA showed that
cost of brine disposal per barrel to be
between $0.15 and $1.02 per barrel.
See 57 F.R. 60931. The Court's figure
of $.020 [sic] per barrel is hence on the
conservative end of this spectrum.

In granting this motion, the court did not alter its previous
findings, but supplemented those findings with the following
paragraph:

David Russell testified that the cost of
injection of produced water would be
approximately $.10 to $.20 per barrel
and that a disposal well would cost
approximately $300,000 to outfit and
$900 per year to operate. Further, EPA
studies show that the cost of brine
disposal is between $.15 and $1.02
per barrel. On this basis, $.20 per
barrel for disposal of produced water
is a reasonable figure within the range

found. See (Sierra Club Exhibit # 9);
57 F.R. 60931.

Accordingly, the court let its original calculation of the
penalty stand.
Some of the district court's findings do not appear to be
supported by the evidence. For example, there was no
testimony from any of Cedar Point's witnesses to the effect
that a reinjection well would add $60,000 per year to the
operating costs of the Cedar Point field. Apparently, John
McGowan had mentioned this figure in his deposition, but
neither party introduced that deposition into evidence and
the court did not allow McGowan to testify at trial. On
cross-examination, David Russell testified that, if Cedar Point
constructed its own reinjection well, it would not add $60,000
per year to operating costs. Later, on redirect, Russell testified
that he had read McGowan's deposition and that the $60,000
figure referred to a type of well that Cedar Point would not use
to dispose of its produced water. Also, Russell never testified
that the cost of reinjecting produced water would be $0.10 to
$0.20 per barrel, nor did he testify that it would cost $900 per
year to operate a disposal well.

The EPA cost studies cited in the court's supplementary
findings, however, appeared in an exhibit introduced by both
Sierra Club and Cedar Point. This exhibit was the draft
NPDES general permit for produced water discharges by
Coastal Subcategory operators, appearing at 57 Fed.Reg.
60,926 (1992). In this draft permit, EPA made reference to
studies of the costs of reinjection of produced water. Id.
at 60,931. The most recent study found that the costs of
reinjection of produced water ranged from $0.15 to $1.02
per barrel. Id. Although the court's finding that the cost of
reinjection is $0.20 per barrel falls within the range stated
in the draft permit, Cedar Point argues that this range is not
sufficiently specific to be a reliable indicator of what it would
have cost to reinject its produced water. Specifically, Cedar
Point contends that the permit does not indicate whether this
range reflects the costs of paying a commercial reinjection
well operator to dispose of produced water or the costs of
an oil and gas operator constructing its own reinjection well
and disposing of produced water itself. Russell testified that
Cedar Point would not have paid a commercial injection well
operator to dispose of its produced water because that would
have been too expensive. Instead, Russell testified that Cedar
Point would have built its own reinjection well and that such a
well would have cost $300,000 to outfit initially and $0.0025
per barrel to operate.
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Notwithstanding Cedar Point's challenge to the relevance of
the EPA cost figures, we do not think that the district court's
*576  use of the $0.20 per barrel cost figure and subsequent

calculation of an economic benefit to Cedar Point in the
amount of $186,070 are clearly erroneous. The district court
may have simply chosen to credit the objective evidence
from the EPA studies over the testimony of Russell, one of
Cedar Point's officers. Also, the court may have resolved any
doubts about the accuracy of the EPA studies by choosing a
cost figure near the low end of the prescribed range. Finally,
and perhaps most importantly, we note that a court need
only make a “reasonable approximation” of economic benefit
when calculating a penalty under the CWA. Powell Duffryn,
913 F.2d at 80 (citing S.Rep. No. 50, 99th Cong., 1st Sess.
25 (1985)). We are satisfied that the court's approximation of
economic benefit is reasonable under the facts of this case.

Further, we do not think that the district court abused its
discretion in assessing a penalty in an amount that reflected

only the economic benefit to Cedar Point. 50  The Supreme
Court has described the process of weighing the statutory
factors in calculating civil penalties under the CWA as “highly
discretionary” with the trial court. Tull v. United States, 481
U.S. 412, 427, 107 S.Ct. 1831, 1840–41, 95 L.Ed.2d 365
(1987). It is clear from the district court's Memorandum
Opinion that it considered all of the statutory factors before
settling on an amount based only on economic benefit.
Considering that the court could have imposed a penalty
as high as $20,225,000, this appears to be a fair and just
result. As such, we perceive no abuse of discretion. Therefore,
we affirm the district court's assessment of a penalty in the
amount of $186,070 for Cedar Point's violation of the CWA.

b. Attorneys' Fees
Cedar Point's sole argument with respect to attorneys' fees is
that, if we hold that Sierra Club lacks standing to bring this
action or that Cedar Point has not violated the CWA, Sierra
Club would not be entitled to attorneys' fees as the “prevailing
party” in this action. See 33 U.S.C. § 1365(d). Because we
have held otherwise, we affirm the district court's award of
attorneys' fees.

6. Cedar Point's Counterclaim
Finally, Cedar Point appeals the district court's dismissal of
its counterclaim against Sierra Club for abuse of process.
The court dismissed Cedar Point's counterclaim pursuant to
Federal Rule of Civil Procedure 12(b)(6) for failure to state

a claim. We review a dismissal for failure to state a claim
under the same standard used by the district court: A claim
may not be dismissed unless it appears certain that the plaintiff
cannot prove any set of facts in support of his claim that would
entitle him to relief. Norman v. Apache Corp., 19 F.3d 1017,
1021 (5th Cir.1994); Carney v. RTC, 19 F.3d 950, 954 (5th
Cir.1994).

As the basis for its counterclaim, Cedar Point alleges the
following facts: (1) Sierra Club either threatened to sue, or
actually sued, all or a number of oil and gas operators in
Galveston Bay under the CWA for the stated purpose of
stopping unpermitted discharges of produced water; (2) in
settling these disputes with the operators, Sierra Club allowed
them to continue the allegedly illegal discharges in exchange
for monetary consideration; (3) Sierra Club Legal Defense
Fund realized substantial profits from these settlements in the
form of attorneys' fees, which Sierra Club is using to finance
more litigation against oil and gas operators in Galveston Bay;
(4) Sierra Club realized some of the monetary consideration;
and (5) Sierra Club threatened Cedar Point with a similar suit
with the intent to obtain monetary consideration. Cedar Point
argues that this pattern of suing and settling with oil and gas
operators establishes Sierra Club's intent to use the citizen suit
provision of the CWA to extort money from Cedar Point. In
this regard, Cedar Point notes that the purpose of a citizen suit
is to stop putatively illegal conduct, and yet the terms of Sierra
Club's settlements allow this conduct to continue.

*577  Under Texas law, the elements of an action for abuse
of process are:

(1) that the defendant made an illegal,
improper or perverted use of the
process, a use neither warranted nor
authorized by the process; (2) that
the defendant had an ulterior motive
or purpose in exercising such illegal,
perverted or improper use of the
process; and (3) that damage resulted
to the plaintiff as a result of such illegal
act.

Baubles & Beads v. Louis Vuitton, S.A., 766 S.W.2d 377, 378
(Tex.App.—Texarkana 1989, no writ). “When the process is
used for the purpose for which it is intended, even though
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accompanied by an ulterior motive, no abuse of process
occurs.” Id. (citing Restatement (Second) of Torts § 682 cmt.
b (1977)).
The facts alleged by Cedar Point do not demonstrate an
“illegal, improper or perverted” use of the citizen suit
provision of the CWA. First, the “intent to sue” letter sent
by Sierra Club to Cedar Point was not a “threat”; rather,
the CWA requires such letters to be sent at least sixty days
prior to the commencement of a civil suit. 33 U.S.C. §
1365(b)(1). Further, the fact that Sierra Club has brought suits
against other oil and gas operators in Galveston Bay, and that
some of these suits were resolved through settlement, does
not indicate that Sierra Club was making an illegal use of
the citizen suit provision. The consent judgments generally
directed the operators to cease discharging produced water
after a certain grace period. Allowing such a grace period does
not create an inference that Sierra Club's citizen suits were
pretext for coercing monetary settlements; EPA itself will
provide for grace periods in order to allow dischargers time
for compliance. See, e.g., 60 Fed.Reg. 2387, 2394 (1995);
see also United States v. Metropolitan St. Louis Sewer Dist.
(MSD), 952 F.2d 1040, 1044 (8th Cir.1992) (holding that
district court did not abuse its discretion in approving consent
decree that allowed for delay in compliance).

In addition, the operators agreed to make payments to
environmental interest organizations other than Sierra Club,
provided that such payments would be used for conservation
and education, and not for litigation. There is nothing illegal
or improper about this sort of provision; indeed, “Congress
encourages settlements of this type which preserve the
punitive nature of enforcement actions while putting the
funds collected to use on behalf of environmental protection.”
Sierra Club v. Electronic Controls Design, Inc., 909 F.2d
1350, 1355 (9th Cir.1990) (internal quotations and citations
omitted). The consent judgments did provide for the payment
of attorneys' fees and costs incurred by Sierra Club in the
litigation; however, we find nothing improper here, as such
provisions frequently appear in consent judgments. Finally,
we note that these settlement agreements were reviewed
and approved by the Department of Justice and EPA, as
required by the CWA. 33 U.S.C. § 1365(c)(3). In light of these
observations regarding Sierra Club's settlements with other
oil and gas operators, and our holding today that Sierra Club's
suit against Cedar Point is meritorious, we conclude that
Cedar Point has failed to state a claim for abuse of process.
Therefore, we affirm the district court's dismissal of Cedar
Point's counterclaim.

B. Sierra Club's Appeal
In its appeal from the district court's order amending the
injunction, Sierra Club raises the following points of error: (1)
the district court lacked jurisdiction to amend the injunction;
and (2) the district court abused its discretion in amending the
injunction. We address each of these arguments in turn.

1. Jurisdiction
We review a district court's exercise of subject matter
jurisdiction de novo. Price v. United States, 69 F.3d 46, 49 (5th
Cir.1995); In re Moody, 41 F.3d 1024, 1026 (5th Cir.1995).
Sierra Club contends that the district court lacked jurisdiction
to amend its earlier injunction because Cedar Point's notice of
appeal from the final judgment divested the district court of
jurisdiction over the action. Sierra Club recognizes that there
are exceptions to the divestment of jurisdiction under Rule
60(b) and Rule 62(c) of the Federal Rules of Civil Procedure,
but argues that those exceptions do not apply.

*578  The district court did not cite either rule as authority
for its order amending the injunction, but Sierra Club
addresses each possibility. If we hold that the authority for
the amendment of the injunction was Rule 60(b), Sierra Club
argues that the district court lacked jurisdiction because the
court did not misinterpret or misapply the law and EPA's
administrative order did not moot the court's initial injunction.
On the other hand, if Rule 62(c) is the relevant authority,
Sierra Club contends that a district court lacks jurisdiction
under that rule to dissolve an injunction once its validity has
been appealed.

Generally, a notice of appeal divests the district court of
jurisdiction over the judgment or order that is the subject of
the appeal. Henry v. Independent Am. Sav. Ass'n, 857 F.2d
995, 997 (5th Cir.1988). Rule 62(c) provides an exception to
this principle. That rule provides, in part:

When an appeal is taken from
an interlocutory or final judgment
granting, dissolving, or denying an
injunction, the court in its discretion
may suspend, modify, restore, or grant
an injunction during the pendency of
the appeal upon such terms as to bond
or otherwise as it considers proper for
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the security of the rights of the adverse
party.

Fed.R.Civ.P. 62(c). We have held, however, that the authority
granted by Rule 62(c) does not extend to the dissolution of
an injunction. Coastal Corp. v. Texas Eastern Corp., 869 F.2d
817, 819 (5th Cir.1989). In addition, we have held that the
district court's power to alter an injunction pending appeal is
limited to “maintaining the status quo.” Id. at 820.
In the present case, the district court's amending order is more
appropriately characterized as a modification—as opposed
to a dissolution—of the original injunction, bringing the
court's action within the ambit of Rule 62(c). A “dissolution”
would imply that the amending order altered the original
injunction so that it no longer had any effect. That is not
the case here. The amending order stated that Cedar Point
was not enjoined from discharging produced water as of
the effective date of the final NPDES general permit and
compliance order “so long as it complies with the terms of
said General Permit and Compliance Order.” The permit and
compliance order contain several conditions, including the
submission of a compliance plan, operating and maintenance
requirements, and notification procedures. 60 Fed.Reg. 2387,
2389–94 (1995). If Cedar Point fails to comply with any of
these terms, the court's order will act to enjoin the discharge
of produced water and to impose a penalty for such discharge.
Therefore, we hold that the district court's amending order had
the effect of modifying the injunction under Rule 62(c), rather
than completely dissolving it.

Further, we do not think that the modification exceeded
the district court's limited authority to alter an injunction to
“maintain the status quo.” The court's original order stated
that “Cedar Point Oil is enjoined from any further discharges
of produced water from the Cedar Point Field to the waters
of Galveston Bay, until such time as it secures an NPDES
permit for such discharges.” Strictly speaking, the NPDES
general permit issued by EPA on January 9, 1995, is a permit
for the discharge of produced water by Coastal Subcategory
operators, including Cedar Point; the limitation contained
in the permit, however, requires zero discharge. The effect
of the compliance order is that operators covered by the
general permit who were discharging produced water on the
effective date of the permit are allowed to discharge produced
water until January 1, 1997, so long as they continue to take
affirmative steps to comply with the zero discharge limitation.
The district court could have reasonably read the permit and
order together as creating an opportunity for Cedar Point to be

covered by a NPDES permit and to discharge produced water
while covered by that permit. Accordingly, the district court
modified its injunction to allow Cedar Point to take advantage
of that opportunity.

With respect to the jurisdictional question, it is significant that
the injunction by its own terms created the possibility for a
change in its operation. Stated differently, part of the “status
quo” of this action is that the court's injunction has ongoing
effect, and that effect was subject to change depending
upon subsequent developments. The court did not exceed
its authority in stepping in to supervise *579  this change
through an amendment of its original order. Accordingly, we
hold that the district court had jurisdiction under Rule 62(c)
to amend its original order with respect to the injunction.

2. Modification of the Injunction
We review a district court's orders under Rule 62(c) for abuse
of discretion. See Wildmon v. Berwick Universal Pictures,
983 F.2d 21, 23 (5th Cir.1992). Sierra Club contends that
the district court abused its discretion in modifying the
injunction because the modification was contrary to the
original purpose of the injunction. Specifically, Sierra Club
argues that the general NPDES permit does not give Cedar
Point the authority to discharge produced water, and therefore
does not trigger a change in the injunction's effect. To the
contrary, Sierra Club points out that the permit prohibits
Cedar Point from discharging produced water and that only
after the court altered its injunction was Cedar Point eligible
for the two-year grace period established by the compliance
order. Consequently, Sierra Club concludes that the court
misread the permit and order as creating a “carte blanche” for
oil and gas operators in Galveston Bay to discharge produced
water until 1997.

Generally, a court should only modify an injunction to achieve
the original purposes of the injunction, if those purposes
have not been fully achieved. See United States v. United
Shoe Machinery Corp., 391 U.S. 244, 248–49, 88 S.Ct.
1496, 1499–1500, 20 L.Ed.2d 562 (1968). We do not dispute
Sierra Club's reading of the final general NPDES permit
and compliance order; nevertheless, we do not think that the
district court's modification of the injunction deviated from
the original purpose of the injunction. That purpose was to
prohibit the unpermitted discharge of produced water into
Galveston Bay. Under the injunction as modified, Cedar Point
is subject to a general permit applying to all produced water
discharges by Coastal Subcategory operators in Louisiana and
Texas and is legally discharging produced water according to
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the terms of the compliance order. Meanwhile, the injunction
remains in effect and provides for penalties against Cedar
Point if it violates the terms of the general permit or
compliance order. Also, under the terms of the compliance
order, Cedar Point will have to take affirmative steps to
eliminate its produced water discharges and, in any event, will
have to cease such discharges by January 1, 1997. Finally,
we note that the ordering of Cedar Point's legal obligations
effected by the modified injunction is highly preferable; that
is, it is more appropriate that Cedar Point's produced water
discharges are primarily regulated by a permit and order
issued by EPA than by a continuing injunction supervised by
a federal district court. Accordingly, we hold that the district

court did not abuse its discretion in modifying the original
injunction.

III. CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of the
district court.

All Citations

73 F.3d 546, 41 ERC 1897, 34 Fed.R.Serv.3d 874, 26 Envtl.
L. Rep. 20,522

Footnotes

1 The Environmental Protection Agency has defined produced water as “water and particulate matter
associated with oil and gas producing formations. Produced water includes small volumes of source water
and treatment chemicals that return to the surface with the produced formation fluids and pass through the
produced water treating systems currently used by many oil and gas operators.” 57 Fed.Reg. 60,926, 60,951
(1992). For discussions of the origin and composition of produced water, see BP Exploration & Oil, Inc. v.
U.S.E.P.A., 66 F.3d 784, 792 (6th Cir.1995); Natural Resources Defense Council v. U.S.E.P.A., 863 F.2d
1420, 1425 (9th Cir.1988); American Petroleum Inst. v. E.P.A., 661 F.2d 340, 343 (5th Cir.1981).

2 BP Exploration & Oil, 66 F.3d at 792; Natural Resources Defense Council v. U.S.E.P.A., 863 F.2d at 1425.

3 The field and associated facilities are Cedar Point's only assets. Cedar Point itself has no regular employees,
but contracts for necessary services with McGowan Working Partners, a Mississippi partnership that conducts
oil and gas operations in Louisiana, Mississippi, and Texas. While most of the contractors who do work for
Cedar Point hold interests in McGowan Working Partners, the partnership is not a party to this action.

4 This transfer is characterized as a “purchase” in some of the documents in the record on appeal; however,
David Russell, Cedar Point's vice-president, testified that Cedar Point acquired the field from McGowan at
no cost.

5 At the time this action commenced, Cedar Point had apparently not drilled any other wells in the field.

6 A barrel contains 42 gallons.

7 Originally, the produced water had been discharged into a marsh near the shore facility. In modifying the
separation system, Cedar Point changed the discharge point to Galveston Bay.

8 Because Cedar Point began discharging produced water into Galveston Bay in September 1991, it had been
discharging without a Commission permit of its own for twelve months. Russell testified that he assumed
that Cedar Point could discharge pursuant to McGowan's Commission permit pending the approval of Cedar
Point's transfer application. Although Sierra Club apparently questioned the legal basis of this assumption at
trial, the legality of Cedar Point's discharges under Texas law is not an issue in this lawsuit.
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9 5 U.S.C. § 552.

10 There are two types of NPDES permits: individual and general. Typically, EPA will promulgate a nationally
uniform “effluent limitation” on the discharge of a particular pollutant and implement that limitation in the form
of individual NPDES permits issued to entities discharging that pollutant. See 33 U.S.C. §§ 1311, 1342.
Where EPA has not yet promulgated such an effluent limitation, however, it may regulate the discharge
of pollutants by issuing a general NPDES permit that applies to a class of similar entities located in a
particular geographical region. See Natural Resources Defense Council v. Costle, 568 F.2d 1369, 1380–82
(D.C.Cir.1977); 40 C.F.R. § 122.28.

11 46 Fed.Reg. 20,284 (1981).

12 56 Fed.Reg. 7698 (1991).

13 EPA has divided the category of “Oil and Gas Extraction Point Sources” into several subcategories for the
purpose of regulating discharges: “Offshore,” “Onshore,” “Coastal,” “Stripper,” and “Agricultural and Wildlife
Water Use.” 40 C.F.R. § 435. The “Coastal Subcategory” includes facilities engaged in oil and gas production,
field exploration, drilling, and well completion and treatment in “any body of water landward of the territorial
seas as defined in 40 C.F.R. 125.1(gg), or any wetlands adjacent to such waters.” 40 C.F.R. §§ 435.40,
435.41(e).

14 40 C.F.R. § 435.42.

15 The CWA requires that a person bringing an action under the citizen suit provision send an “intent to sue”
letter to the EPA, the alleged violator, and the state in which the alleged violation occurs at least 60 days
prior to the commencement of the action. 33 U.S.C. § 1365(b)(1).

16 The court apparently has not disposed of Cedar Point's claims against EPA. The last docket entry in the
case indicates that the court held a hearing on EPA's motion to dismiss on September 19, 1994, “with written
opinion to follow in about a week.”

17 The court also imposed a penalty for each day Cedar Point violated the injunction after August 31, 1994.

18 See 33 U.S.C. § 1365(d).

19 60 Fed.Reg. 2387 (1995). A draft version of this permit had been published on December 22, 1992, five
months before the trial in this action. 57 Fed.Reg. 60,926 (1992).

20 60 Fed.Reg. at 2393.

21 The order also required covered operators to prepare a Compliance Plan. The order states that “[a]
Compliance Plan shall include a description of the measures to be taken, along with a schedule, to cease
discharge of produced water to waters of the United States as expeditiously as possible.”

22 It is unclear what the district court's rulings on Sierra Club's standing were, or indeed, whether the court held
anything at all on this issue. Cedar Point had moved for partial summary judgment on the issues of statutory
and constitutional standing. In denying this motion, the court did not comment on the statutory standing issue
and stated only that the affidavits submitted by Sierra Club's members were sufficient to defeat summary
judgment as to constitutional standing. The effect of this ruling was to leave the standing issues to be tried,
and indeed, one of Sierra Club's affiants did testify at trial as a fact witness on the issue of constitutional
standing. In its Memorandum Opinion, however, the court stated that it had “specifically held that Sierra
Club had standing to pursue enforcement of this Clean Water Act claim” in its Partial Summary Judgment
Order. Therefore, it is questionable whether the district court ever actually ruled on the standing issues.
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Nevertheless, because our review is de novo, this discrepancy does not affect our treatment of the issues. In
addition, standing is a jurisdictional requirement, and may always be addressed for the first time on appeal.
In re Taxable Mun. Bond Sec. Litig., 51 F.3d 518, 521 (5th Cir.1995).

23 CWA cases from other circuits corroborate our observation that the threshold for the injury requirement
is fairly low. See, e.g., United States v. Metropolitan St. Louis Sewer Dist. (MSD), 883 F.2d 54, 56 (8th
Cir.1989) (finding sufficient injury where complaint alleged that defendant had discharged pollutants into
Mississippi River without a permit, that many of the intervenor organization's members used the river for
recreational purposes, and that pollution of the water adversely affected this recreational interest); Simkins
Indus., 847 F.2d at 1112 n. 3 & 1113 (finding sufficient injury where the affidavit of a single group member who
regularly hiked along river alleged that defendant's activities adversely affected his activities and interests);
Friends of the Earth v. Consolidated Rail Corp., 768 F.2d 57, 61 (2nd Cir.1985) (finding sufficient injury where
organization submitted affidavit of member who regularly drove on bridge over river and was offended by
pollution in the river).

24 Because we hold that Douglas's affidavit establishes an injury in fact that is fairly traceable to Cedar
Point's discharge, we need not decide whether Sierra Club's other affiants also meet the “fairly traceable”
requirement. See, e.g., Simkins Indus., 847 F.2d at 1113 (4th Cir.1988) (finding organizational standing where
one member's affidavit established individual standing), cited with approval in Save Our Community, 971
F.2d at 1161.

We note, however, that Douglas was the only affiant who expressed an interest in that part of Galveston Bay
where Cedar Point's discharge is located. It is true that a strict application of the Powell Duffryn test does not
demand that sort of specificity, because the plaintiff need only show an interest in the “waterway” into which
the defendant is discharging a pollutant; nevertheless, such a literal reading of Powell Duffryn may produce
results incongruous with our usual understanding of the Article III standing requirements. For example, some
“waterways” covered by the CWA may be so large that plaintiffs should rightfully demonstrate a more specific
geographic or other causative nexus in order to satisfy the “fairly traceable” element of standing. Cf. Lujan v.
National Wildlife Fed'n, 497 U.S. 871, 889, 110 S.Ct. 3177, 3189, 111 L.Ed.2d 695 (1990) (holding that an
affidavit alleging general use of a two million-acre land area was not specific enough to preclude summary
judgment on the issue of statutory standing where the challenged action affected only 4500 of the two million
acres); Natural Resources Defense Council, Inc. v. Watkins, 954 F.2d at 979 (4th Cir.1992) (reversing district
court's finding of no standing in a CWA case where affiants alleged use of river near the discharge site
because the affidavits did not require the court “to assume any particularized geographic usage by the affiants
to establish the injury necessary to confer standing”). Therefore, while we find the Powell Duffryn test useful
for analyzing whether Douglas's affidavit meets the “fairly traceable” requirement, we recognize that it may
not be an appropriate standard in other CWA cases.

25 The parties sometimes mistakenly refer to this issue as “statutory standing.” The thrust of Cedar Point's
argument, however, is that Sierra Club has failed to state a claim under the citizen suit provision of the CWA.
“Statutory standing” is an administrative law concept that arises in the context of challenges to agency actions
in which a court must determine whether the interest sought to be protected is within the “zone of interests”
protected by the relevant statute. See Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S.
150, 153–54, 90 S.Ct. 827, 830, 25 L.Ed.2d 184 (1970).

26 40 C.F.R. § 435.42.

27 Authority granted to citizens to bring enforcement actions under this section is limited to effluent standards
or limitations established administratively under the Act. Such standards or limitations are defined in
subsection (f) of [§ 1365] to include the enforcement of an unlawful discharge under [§ 1311(a) ], effective
after July 1, 1973. By limiting the effective date of citizens suits for violation of this provision the Committee
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believes sufficient time is available for the State and Federal governments to develop fully, and execute
the authority contained in [§ 1342, which provides for NPDES permits].

S.Rep. No. 414, 92d Cong., 1st Sess. 81 (1971) (emphasis added).

28 We generally give deference to an agency's interpretation of a statute that it administers. Kershaw v.
Resolution Trust Corp., 987 F.2d 1206, 1208 (5th Cir.1993).

29 “When courts interpret statutes, the initial inquiry is the language of the statute itself.” Hightower v. Texas
Hosp. Ass'n, 65 F.3d 443, 448 (5th Cir.1995); see also Matter of Stone, 10 F.3d 285, 289 (5th Cir.1994).

30 Indeed, if a person were to be so bold as to discharge “cellar dirt,” he could hardly be heard to complain when
the full force of the CWA was brought upon him.

31 If the discharger disputed EPA's determination that a particular substance was a pollutant, its recourse would
be to seek judicial review of the determination. In such a case, the court would not be deciding whether a
particular substance was a pollutant, but rather whether EPA's determination was a reasonable interpretation
of the statute. See, e.g., National Wildlife Fed'n v. Gorsuch, 693 F.2d at 174 n. 56.

32 This logical flaw could be avoided by characterizing the question of whether a substance is a pollutant as
part of stating a claim; that is, by requiring the citizen to demonstrate as an element of his claim that the
defendant is discharging a pollutant. Such a characterization is plausible, given that the issue of stating a
claim is somewhat intertwined with the question of whether there has been a substantive violation of the CWA.
Even under this reading, however, a court would still have to decide whether a substance being discharged
was a pollutant in citizen suits where EPA had not issued a permit or effluent limitation.

33 We recognize that some of these cases are not completely analogous to the case sub judice because they
involve civil or criminal enforcement actions brought by the government; however, we see no reason why
a court may determine that a substance is a pollutant in such cases but may not make that determination
in a citizen suit.

34 Inexplicably, neither party brought this provision to our attention. This failure is all the more remarkable
because this provision is the unmistakable fingerprint of the oil and gas industry on the CWA—in the definition
of “pollutant” no less.

35 But cf. United States Steel Corp. v. Train, 556 F.2d 822 (7th Cir.1977). In this case, U.S. Steel challenged
EPA's authority to regulate its disposal of acid wastes in a well. Id. at 851. With respect to whether the acid
wastes were a pollutant, the court quoted the exemption in § 1362(6)(B) and stated:

Applying the canon expressio unius est exclusio alterius to the quoted language, we conclude that the
listed materials are “pollutants” when injected into wells under any other circumstances.

Id. at 852. We do not apply that canon here. The legislative history makes clear that Congress was
distinguishing between the disposal of produced water into wells by the oil industry and the disposal of other
materials into wells by other industries, rather than between the disposal of produced water into wells and
the disposal of produced water by other means. 1 A Legislative History of the Water Pollution Control Act
Amendments of 1972 589–97 (Environmental Policy Div., Congressional Research Serv. ed., 1973) (House
debate on amendment offered by Rep. Aspin that would have eliminated the exemption).

36 We also think it significant that, although Congress provided this clear avenue for oil and gas producers to
avoid regulation by the CWA, Cedar Point chose not to avail itself of it.
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37 We recognize that the overwhelming evidence from the statute and the regulations makes our determination
that produced water is a pollutant an easy one. We note, however, that the conditions that give rise to the
need for a court to determine whether a substance is a pollutant may lead to more difficult cases. Where
EPA has not promulgated a permit or limitation for a particular discharge, it may be because EPA lacks the
resources to do so or because the discharge is not a priority. Occasionally, however, it may be because EPA
questions whether the discharged substance is a pollutant at all. In such a case, it is likely that the substance
may not clearly fit within the statutory definition and that there will be little regulatory guidance from EPA.
In a citizen suit brought under these circumstances, courts should exercise restraint to avoid stretching the
term “pollutant” too far.

38 But see Alldread v. City of Grenada, 988 F.2d 1425, 1436 (5th Cir.1993). Alldread applied a “manifest error”
standard in reviewing a trial court's exclusion of expert testimony as a sanction for failing to comply with a
discovery order. As authority for this proposition, the Alldread court cited Page v. Barko Hydraulics, 673 F.2d
134, 139 (5th Cir.1982). Page, however, involved an evidentiary ruling on the admissibility of an expert's
testimony at trial. It is true that the exclusion of expert testimony as an evidentiary matter is reviewable for
manifest error. United States v. Willey, 57 F.3d 1374, 1389 (5th Cir.1995), cert. denied, 1995 WL 668887,
516 U.S. 1029, 116 S.Ct. 675, 133 L.Ed.2d 524 (U.S. Dec. 11, 1995). When expert testimony is excluded
as a sanction, however, we review the trial court's ruling for abuse of discretion. Chilcutt, 4 F.3d at 1320;
Bradley v. United States, 866 F.2d 120, 124 (5th Cir.1989).

39 The authority for such an order is found in paragraph 6 of the Cost and Delay Reduction Plan under the Civil
Justice Reform Act of 1990, 28 U.S.C. §§ 471–482, as adopted by the Southern District of Texas on October
24, 1991. The order tracks the language of the new Rule 26(a) of the Federal Rules of Civil Procedure, with
slight modifications.

40 In a telephone conference on September 29, 1993, the district court set this case for trial-docket call on May
2, 1994; accordingly, the expert disclosure deadline fell on February 1, 1994.

41 The Advisory Committee Notes to Rule 26 recommend disclosure of these reports seriatim, but leave such
a decision to the discretion of the trial court:

[I]n most cases the party with the burden of proof on an issue should disclose its expert testimony on that
issue before other parties are required to make their disclosures with respect to that issue. In the absence
of such a direction, the disclosures are to be made by all parties at least 90 days before the trial date or
the date by which the case is to be ready for trial....

Fed.R.Civ.P. 26 advisory committee's note.

42 The scope of this duty to supplement is outlined in Rule 26(e). Specifically, a party is required to supplement
its expert disclosures if the court so orders or if “the party learns that in some material respect the information
disclosed is incomplete or incorrect and if the additional or corrective information has not otherwise been
made known to the other parties during the discovery process or in writing.” Fed.R.Civ.P. 26(e)(1).

43 Rule 26(e)(1) requires that supplementation of expert disclosures be made by the time the supplementing
party's “Pretrial Disclosures” are due. Fed.R.Civ.P. 26(e)(1). The court's accelerated discovery order directed
that the “Pretrial Disclosures” would be due at least thirty days before trial.

44 Cedar Point maintains that its submission of expert reports was timely, citing as evidence a letter to the Clerk
of the Southern District of Texas that was copied to counsel opposite. This letter was a cover letter to the
expert reports and was dated February 2, 1994. The deadline for service of these reports, however, was
February 1, 1994, ninety days before the docket-call date of May 2, 1994. The court's order directed that the
parties serve the reports in accordance with Rule 5 of the Federal Rules of Civil Procedure. Assuming that
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Cedar Point mailed these reports to Sierra Club, it would have had to do so by February 1, as Rule 5 provides
that service by mail is complete upon mailing. Fed.R.Civ.P. 5(b). In any event, Sierra Club's motion to strike
Cedar Point's experts was not predicated on a failure to comply with deadlines.

45 Cedar Point also filed an untimely supplement to Carl Oppenheimer's report on April 25, 1994; however,
Cedar Point's only purpose in doing so was to ensure the inclusion of this report in the record—the district
court had already entered an order striking Carl Oppenheimer as a witness a week earlier. Accordingly, we
will not consider the untimeliness of this filing in adjudicating Cedar Point's appeal on this issue.

46 Cedar Point even appears at times to admit that it did not comply with the discovery order by stating that
it was “impossible” to comply and that their experts “did all they could do” under the circumstances. The
reasons for noncompliance, however, are relevant to the separate issue of whether the sanction imposed
was appropriate. On the other hand, a violation of an order is a violation of an order, regardless of the reasons
therefor.

In this regard, we note that the question of whether a party has violated a discovery order will typically not be
in dispute, as when a party fails to attend a deposition or refuses to produce certain documents. Where the
standard of compliance is a matter of degree, however, such as the degree to which an initial expert disclosure
is “complete,” disagreement is more likely to occur. The resolution of such disputes is more appropriately
left to the discretion of the trial court, and only in an unusual case of clear abuse should an appellate court
reverse. See O'Malley, 776 F.2d at 499.

47 “Benthic” organisms are those that live on the bottom of a water body.

48 $0.20/barrel × 1,150 barrels/day × 809 days = $186,070.

49 At the time of Sierra Club's motion, Rule 52(b) stated, in pertinent part: “Upon motion of a party made not
later than 10 days after entry of judgment the court may amend its findings or make additional findings and
amend the judgment accordingly.” Fed.R.Civ.P. 52(b) (1994).

50 Accordingly, we think it unnecessary to review the district court's findings of fact with respect to the other
statutory factors.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.

Appendix of Authorities: 156 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 159 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR5&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR5&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR5&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR5&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985155508&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_499&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_499%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985155508&pubNum=0000350&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_499&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_499%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR52&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR52&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR52&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR52&originatingDoc=Iae7a3de791e711d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76%20


Springboards To Education, Incorporated v. Houston..., 912 F.3d 805 (2019)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 1

912 F.3d 805
United States Court of Appeals, Fifth Circuit.

SPRINGBOARDS TO EDUCATION,

INCORPORATED, Plaintiff - Appellant

v.

HOUSTON INDEPENDENT SCHOOL

DISTRICT, Defendant - Appellee

No. 18-20119
|

FILED January 8, 2019
|

REVISED January 29, 2019
|

REVISED February 14, 2019

Synopsis
Background: Owner of “Read a Million Words,” “Million
Dollar Reader,” “Millionaire Reader,” and “Millionaire's
Reading Club” trademarks used for literacy-promotion
program brought action against school district under Lanham
Act for counterfeiting, trademark infringement, trademark
dilution, and false designation of origin, arising out of
district's literacy program called “Houston ISD Millionaire
Club.” The United States District Court for the Southern
District of Texas, David Hittner, J., 285 F.Supp.3d 989,
granted school district's motion for summary judgment and
denied trademark owner's motion for summary judgment.
Trademark owner appealed.

Holdings: The Court of Appeals, King, Circuit Judge, held
that:

trademarks did not enjoy strong standing in the market;

potential purchasers of literacy promotion program were not
likely to confuse trademark owner's program with school
district's literacy program; and

trademarks were not “famous.”

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment; Motion for Reconsideration; Motion for Extension
of Time; Motion to Amend the Complaint; Motion to Amend.

*809  Appeal from the United States District Court for the
Southern District of Texas
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Aubrey Dale Pittman, Pittman Law Firm, P.C., Ruben C.
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Appellant.

Jonathan R. Spivey, Yvonne Y. Ho, Esq., Walter Allums
Simons, LaTasha Mabry Snipes, Bracewell, L.L.P., Houston,
TX, for Defendant - Appellee.

Before STEWART, Chief Judge, KING and OWEN, Circuit
Judges.

Opinion

KING, Circuit Judge:

Springboards to Education, Inc., sued Houston Independent
School District under the Lanham Act for using its marks
in the course of operating a summer-reading program. The
district court disposed of Springboards’ claims on summary
judgment because it concluded that a reasonable jury could
not find that the allegedly infringing use of Springboards’
marks was commercial in nature. We AFFIRM, albeit on
alternative grounds: as explained herein, a reasonable jury
could not find that the allegedly infringing use of the marks
created a likelihood of confusion.

*810  I.

Plaintiff Springboards to Education, Inc., (“Springboards”)
is an education-services company that specializes in
promoting literacy among low-income and English-as-a-
second-language students. In 2005, Springboards launched a
program to motivate students to read that it entitled the “Read
a Million Words campaign.” Under that program, students
who reach their goals to read a certain number of books
win the “Millionaire Reader award” and are inducted into
the “Millionaire's Reading Club.” To incentivize students to
join the Millionaire's Reading Club, Springboards hosts “red-
carpet parties” featuring rented limousines for the successful
students.
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Springboards markets products and services to school
districts to implement the program. Springboards’ products
include incentive items for participating students such
as certificates, T-shirts, drawstring backpacks, and fake
money. Between 2011 and 2013, Springboards successfully
registered four trademarks with the United States Patent and
Trademark Office in connection with the Read a Million
Words campaign: “Read a Million Words,” “Million Dollar
Reader,” “Millionaire Reader,” and “Millionaire's Reading
Club.” It also registered “Read a Million Words” as a service
mark. Springboards uses these marks on its incentive items
and promotional materials.

Defendant Houston Independent School District (“HISD”)
is the largest public school district in Texas, serving more
than 200,000 students. HISD, which is not a Springboards
customer, launched its own monetary-themed incentive-based
literacy program in 2008 called the “Houston ISD Millionaire
Club.” The Houston ISD Millionaire Club had a somewhat
narrower focus than Springboards’ program: it was a summer-
reading program aimed at curbing the so-called summer slide,
a phenomenon in which students lose progress gained over
the academic year during summer vacation. HISD premised
the Houston ISD Millionaire Club on research showing that
students can prevent the summer slide by reading five books
over the summer. HISD officials testified that they developed
the millionaire theme because HISD's 200,000-plus students
would read more than one million books over the summer
if each student read the requisite five books. These officials
insisted that they were not familiar with Springboards or its
marks at the time they developed the program.

Like Springboards, HISD encouraged participation in the
program by rewarding students with items including
certificates, T-shirts, drawstring backpacks, and fake money
—all labeled “Houston ISD Millionaire Club.” HISD also
distributed informational material referencing the name
“Houston ISD Millionaire Club.” HISD rebranded its
summer-reading program in 2014 to “Every Summer Has a
Story” and ceased using the name “Houston ISD Millionaire
Club.”

Springboards sued HISD in federal district court. It alleged
that HISD's use of “Houston ISD Millionaire Club” on
its incentive items and informational material constituted
counterfeiting, trademark infringement, false designation
of origin, and trademark dilution, all in violation of the

Lanham Act. 1  The parties filed cross-motions for summary

judgment. The district court determined that Springboards
could *811  not prove HISD used its marks in a commercial
manner, which, it opined, precluded each of Springboards’
Lanham Act claims. The district court did not reach HISD's
several alternative arguments, including its argument that
Springboards could not show that HISD created a likelihood
of confusion by using its marks. Accordingly, the district
court granted HISD's motion for summary judgment and
denied Springboards’ motion. Springboards subsequently
filed a motion for reconsideration, which the district court also
denied. Springboards appeals.

II.

We review the parties’ motions for summary judgment de
novo, applying the same standard as the district court. Am.
Family Life Assurance Co. of Columbus v. Biles, 714 F.3d
887, 895 (5th Cir. 2013) (per curiam). “The court shall grant
summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). In reviewing the party's cross-motions for summary
judgment, we examine “each party's motion independently”
and view “the evidence and inferences in the light most
favorable to the nonmoving party.” JP Morgan Chase Bank,
N.A. v. Data Treasury Corp., 823 F.3d 1006, 1011 (5th Cir.
2016) (quoting Morgan v. Plano Indep. Sch. Dist., 589 F.3d
740, 745 (5th Cir. 2009) ). “A genuine issue of material fact
exists if a reasonable jury could enter a verdict for the non-
moving party.” Biles, 714 F.3d at 896. “Because our review
is de novo, our analysis is not limited to that employed by the
district court, and we ‘may affirm the district court's decision
on any basis presented to the district court.’ ” Id. (quoting
LeMaire v. La. Dep't of Transp. & Dev., 480 F.3d 383, 387
(5th Cir. 2007) ).

The Lanham Act is intended, inter alia, “to protect persons
engaged in such commerce against unfair competition[ ]
[and] to prevent fraud and deception in such commerce by
the use of reproductions, copies, counterfeits, or colorable
imitations of registered marks.” 15 U.S.C. § 1127. It does so
by “making actionable the deceptive and misleading use of
marks” through various causes of action vested in the marks’
owners. Id. Springboards seeks to enforce its trademarks and
service mark through four such causes of action: trademark
infringement, counterfeiting, false designation of origin, and
trademark dilution. We address each in turn.
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A.

A defendant is liable for Lanham Act infringement if the
defendant uses “in commerce any reproduction, counterfeit,
copy, or colorable imitation of a registered mark in connection
with the sale, offering for sale, distribution, or advertising
of any goods or services on or in connection with which
such use is likely to cause confusion, or to cause mistake,
or to deceive.” 15 U.S.C. § 1114(1)(a). The district court
focused on the requirement that the allegedly infringing
use be “in connection with the sale, offering for sale,
distribution, or advertising” of goods or services. Relying
on out-of-circuit precedent, it concluded that this language
requires the allegedly infringing use be commercial in nature,
and it concluded that no reasonable jury could find HISD
used “Houston ISD Millionaire Club” in connection with
any commercial exchange. We express no opinion on the
correctness of the district court's analysis; instead, we focus
on HISD's alternative argument that its use of “Houston ISD
Millionaire Club” was not “likely to cause confusion, or to
cause mistake, or to deceive.” Id.

To prove infringement, Springboards must show that HISD's
use of “Houston ISD Millionaire Club” “create[d] *812  a
likelihood of confusion in the minds of potential consumers
as to the source, affiliation, or sponsorship” of HISD's
products or services. Elvis Presley Enters., Inc. v. Capece, 141
F.3d 188, 193 (5th Cir. 1998). “Likelihood of confusion is
synonymous with a probability of confusion, which is more
than a mere possibility of confusion.” Id. In other words,
Springboards must show that potential consumers, when
confronted with “Houston ISD Millionaire Club,” would
believe Springboards is somehow affiliated with HISD's
summer-reading program or the branded incentive items and
informational material HISD distributed in connection with
its summer-reading program.

In assessing likelihood of confusion, we examine eight
nonexhaustive “digits of confusion”:

‘(1) the type of mark allegedly infringed, (2) the similarity
between the two marks, (3) the similarity of the products
or services, (4) the identity of the retail outlets and
purchasers, (5) the identity of the advertising media used,
(6) the defendant's intent, ... (7) any evidence of actual
confusion[,]’ ... [and] (8) the degree of care exercised by
potential purchasers.

Streamline Prod. Sys., Inc. v. Streamline Mfg., Inc., 851
F.3d 440, 453 (5th Cir. 2017) (alterations and omissions
in original) (quoting Bd. of Supervisors for La. State Univ.
Agricultural & Mech. Coll. v. Smack Apparel Co., 550 F.3d
465, 478 (5th Cir. 2008) ). These digits are flexible: “They do
not apply mechanically to every case and can serve only as
guides, not as an exact calculus.” Scott Fetzer Co. v. House of
Vacuums Inc., 381 F.3d 477, 485 (5th Cir. 2004). Accordingly,
must keep in mind two important principles while applying
these digits: (1) “we must consider the application of each
digit in light of the specific circumstances of the case”;
and (2) “we must ‘consider the marks in the context that a
customer perceives them in the marketplace.’ ” Id. (quoting
Elvis Presley Enters., 141 F.3d at 197).

We will examine each digit in turn. But given the atypical
facts of this case, we first digress to consider the context in
which this dispute arises. That context will then help channel
our discussion of the eight digits of confusion.

We begin our detour by stating what is perhaps obvious,
though easy to lose sight of when considering some of the
parties’ arguments: Springboards brings a trademark claim

—not a patent claim. 2  Accordingly, Springboards does not
challenge HISD's use of a monetary-themed incentive-based
literacy program. HISD could have copied the methodologies
used in the Read a Million Words campaign step by step, and,
whatever other problems that might have engendered, as long
as it used clearly distinguishable nomenclature, Springboards
would have no argument that HISD violated the Lanham
Act in doing so. Thus, although the similarity between the
parties’ products and services is a digit of confusion relevant
to the analysis, the focus of the analysis is on whether HISD
misappropriated Springboards’ marks, not whether HISD
misappropriated Springboards’ literacy-promotion methods.

Next, we must identify the class of consumers at risk of
confusion and the point in the transaction at which the risk of
confusion arises. See Astra Pharm. Prods., Inc. v. Beckman
Instruments, Inc., 718 F.2d 1201, 1206 (1st Cir. 1983) (“If
likelihood of confusion exists, it must be *813  based on
the confusion of some relevant person; i.e., a customer or
purchaser.”); accord Elec. Design & Sales, Inc. v. Elec.
Data Sys. Corp., 954 F.2d 713, 716 (Fed. Cir. 1992). In the
typical likelihood-of-confusion case, these questions require
little inquiry. Normally, the alleged infringer appropriates the
senior mark user's goodwill by selling a product or service
that the consumer might mistake as being in some manner
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affiliated with the senior mark user. See, e.g., Viacom Int'l
v. IJR Capital Invs., L.L.C., 891 F.3d 178, 183-84 (5th Cir.
2018). The risk in such a case is that the purchaser will
be confused at the point of the sale. See 4 McCarthy on
Trademarks and Unfair Competition § 23:5 (5th ed. 2018
update) (“The most common and widely recognized type of
confusion that creates infringement is purchaser confusion of
source which occurs at the time of purchase: point of sale
confusion.”).

The relevant risk of confusion is not as clear in this case.
Springboards’ business model is premised on marketing the
Read a Million Words campaign to school districts and
selling those districts the products and services needed to
implement the campaign. But Springboards does not allege
that HISD directly competed with it by marketing the
Houston ISD Millionaire Club to outside school districts.
Rather, Springboards argues that HISD itself would have
purchased Springboards’ services were it not infringing on
those services. Springboards does not argue—and it would
be nonsensical to argue—that HISD confused itself into
developing its own literacy program thinking that it was
instead purchasing Springboards’ program. The archetype
therefore does not fit this case. But Springboards alludes to
alternative sources of confusion, which we briefly explore.

Springboards suggests HISD's students and their parents
might have been confused into thinking that HISD was using
Springboards’ program instead of its own. Regardless of
whether that might have been the case, HISD's students and
their parents are not the appropriate focus of the likelihood-
of-confusion analysis. Although the ultimate recipients of
HISD's services and products, the students and their parents

were not purchasers in any ordinary sense. 3  They are
better characterized as the “users” of the allegedly infringing
products and services. See 4 McCarthy, supra, at § 23:7
(discussing circumstances under which “[c]onfusion of users”
may be actionable). User confusion is actionable in some
cases, but as the Federal Circuit has cautioned, only confusion
in “those users who might influence future purchasers” is
actionable. Elec. Design & Sales, 954 F.2d at 718. Here,
absent any evidence that HISD students or their parents
exercise any influence over HISD's purchasing decisions,
we need not consider the likelihood that HISD students
and parents were confused about Springboards’ role in the
Houston ISD Millionaire Club initiative.

Next, Springboards suggests there is a risk that third-party
educators were confused. Courts call this genus of confusion

postsale confusion. 4  See, e.g., Yellowfin Yachts, Inc. v. Barker
Boatworks, LLC, 898 F.3d 1279, 1295 (11th Cir. 2018). See
generally 4 McCarthy, supra, at § 23:7. In such cases, the
purchaser of the infringing product or service understands
the product or service is not affiliated with *814  the senior
mark user, but there remains a likelihood of confusion in
third-party potential purchasers. See Gibson Guitar Corp. v.
Paul Reed Smith Guitars, LP, 423 F.3d 539, 552 (6th Cir.
2005). The paradigmatic postsale confusion case arises when
a consumer knowingly purchases a counterfeit of a luxury
item—a designer handbag, for example. See 4 McCarthy,
supra, at § 23:7 (collecting cases). Those who later observe
the counterfeit item might mistake it as genuine, thus harming
the senior mark user's goodwill by potentially leading the
observer to believe the senior mark user's product is less
scarce or of a lower quality than it actually is. See id.

Although there is no evidence that scarcity is important
to Springboards’ business model, there is some risk that
if HISD's literacy program were inferior to Springboards’
literacy program, then Springboards’ potential customers
might be deterred from purchasing Springboards’ products
and services by a mistaken association between HISD and

Springboards. This would be actionable. 5  We therefore
focus our digits-of-confusion analysis on whether there is
a probability that HISD's use of “Houston ISD Millionaire
Club” would confuse third-party educators into believing that
Springboards is affiliated with Houston's summer-reading
program.

1.

The first digit of confusion, the type of the mark, “refers to the
strength of the mark.” Elvis Presley Enters., 141 F.3d at 201.
The more distinct and recognizable the senior user's mark,
“the greater the likelihood that consumers will confuse the
junior user's use with that of the senior user.” Id. We analyze
two factors in determining the strength of a mark: (1) the
mark's position along the distinctiveness spectrum, and (2)
“the standing of the mark in the marketplace.” Am. Rice, Inc.
v. Producers Rice Mill, Inc., 518 F.3d 321, 330 (5th Cir. 2008).

The first factor refers to the five categories of increasing
distinctiveness that marks generally fall into: generic,
descriptive, suggestive, arbitrary, and fanciful. See Xtreme
Lashes, LLC v. Xtended Beauty, Inc., 576 F.3d 221, 227 (5th
Cir. 2009). A generic mark is simply the ordinary name of
the product. See id. A descriptive mark conveys information
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about the product or service. See Sun Banks of Fla., Inc. v.
Sun Fed. Sav. & Loan Ass'n, 651 F.2d 311, 315 (5th Cir.
1981). A suggestive mark “suggests, but does not describe,
an attribute of the good; it requires the consumer to exercise
his imagination to apply the trademark to the good.” Xtreme
Lashes, 576 F.3d at 227. Arbitrary and fanciful marks have
no relation to the product or service. See 2 McCarthy, supra,
at §§ 11.5, 11.11.

Springboards argues that its marks are arbitrary. We
disagree. “Read a Million Words” is descriptive. It states
the goal of Springboards’ campaign in plain English;
no imagination is needed to understand what the mark
is meant to convey. *815  Springboards’ other three
marks—“Millionaire Reader,” “Million Dollar Reader,” and
“Millionaire's Reading Club”—are suggestive. It requires
some imagination to equate the traditional concept of a
millionaire with a student who has read a million words.
But the terms used in the marks are nevertheless related to
Springboards’ products: items given to students who read one
million words in a monetary-themed literacy program.

On the second factor, a reasonable jury could not conclude
that Springboards’ marks enjoy strong standing in the market.
Springboards cites to no evidence in the summary-judgment

record showing that its marks are widely recognizable. 6  To
the contrary, Springboards’ damages expert conveyed that 87
percent of Springboards’ revenue comes from a single school
district in Edinburg, Texas.

Moreover, HISD presented unrebutted evidence of numerous
other literacy programs predating Springboards’ “Read a
Million Words” campaign that use phrases identical or
nearly identical language to Springboards’ marks. These
programs include an elementary school's initiative called
“The Reading Millionaire's Project”; two different public
libraries’ reading programs called “Who Wants to Be a
Million Dollar Reader?”; a Miami high school's contest called
“the Million Words Campaign”; the Denver public school
district's “Million Word Campaign”; and a Texas public
school district's program that honors students as “Millionaire
Readers” and inducts them into a “Millionaire's Club.”
Extensive third-party use of a term throughout the market
suggests that consumers will not associate the junior mark's
use with the senior mark user. See Oreck Corp. v. U.S. Floor
Sys., Inc., 803 F.2d 166, 170 (5th Cir. 1986) (explaining
common use of “XL” mark with various consumer goods
“dilute[d] the strength of the mark”); Sun Banks, 651 F.2d
at 316 (noting that prolific use of “sun” by Florida financial

institutions weakened mark); Duluth News–Tribune, a Div.
of Nw. Publ'ns, Inc. v. Mesabi Publ'g Co., 84 F.3d 1093,
1097 (8th Cir. 1996) (“[T]he widespread use of the words
‘news’ and ‘tribune’ throughout the newspaper industry
precludes plaintiff from claiming exclusive privilege to use
these words.”).

In sum, although the fact that three of Springboards’ marks
are suggestive would normally indicate that the marks are
strong, the strength of Springboards’ marks is substantially
undercut by their lack of recognition in the market and
widespread third-party use. See Sun Banks, 651 F.2d at 315-17
(concluding arbitrary mark was weak because of widespread
third-party use). Accordingly, the first digit suggests no
likelihood of confusion.

2.

The second digit is the similarity of the marks. There is
no doubt that there are commonalities between the marks,
especially between Springboards’ “Millionaire Reader Club”
and HISD's “Houston ISD Millionaire Club.” But “the
use of identical dominant words does not automatically
equate to similarity between marks.” Sensient Techs. Corp.
v. SensoryEffects Flavor Co., 613 F.3d 754, 765 (8th Cir.
2010). Although we do not entirely discount the common
use of “Millionaire” and “Club” in both marks, viewing
the marks as a whole, a reasonable jury *816  could not
conclude these similarities suggest a likelihood of confusion.
See Oreck, 803 F.2d at 171. HISD's use of “Houston ISD” in
the mark especially mitigates the likelihood of confusion. See
id. (concluding second digit weighed against confusion in part
because junior user clearly identified itself on advertisement).
The second digit favors neither party.

3.

The third digit is the similarity of the products or services.
There can be little dispute that this digit favors Springboards.
Both programs involve monetary-themed incentive-based
literacy programs, and they distribute many of the same
branded incentive items, including certificates, T-shirts,
drawstring backpacks, and fake money. That Springboards’
program seeks to encourage students to read during the
academic year while HISD's program seeks to encourage
students to read during the summer is not a meaningful
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difference. Accordingly, the third digit suggests a likelihood
of confusion.

4.

The fourth digit is the identity of retail outlets and purchasers.
This digit is an awkward fit to the facts of the case as HISD did
not market the Houston ISD Millionaire Club and therefore
had no retail outlets or purchasers. Nevertheless, HISD is a
school district, and Springboards markets its products and
services to school districts. Because we are focused on the risk
that third-party observers will confuse HISD's program with
Springboards’ program, this overlap suggests some likelihood
of confusion—an outside observer could have seen HISD
using its own program and believed it purchased the program
from Springboards. The fourth digit does not weigh nearly
as strongly in Springboards’ favor as it would if HISD
had marketed the program to third parties, but a jury could
attribute to it modest weight nonetheless.

5.

The fifth digit is the identity of the advertising media
used. This digit also does not fit neatly into this case
because HISD did not market the Houston ISD Millionaire
Club and therefore did not advertise. Springboards argues
that this digit suggests a likelihood of confusion because
“both parties use their marks on printed brochures,
branded merchandise, the internet, and materials provided
to consumers.” Even to the extent this could be considered
advertising in some literal sense of the word, it is not
relevant to the likelihood-of-confusion analysis. The HISD
advertising materials Springboards references were all either
informational material distributed to parents and students to
encourage participation in the program or incentive items
distributed to the students as part of the program. Third-
party observers who saw such material would not have
erroneously believed HISD was marketing its services to
outside school districts. By contrast, Springboards produced
marketing material explicitly targeting school districts. This
digit suggests no likelihood of confusion.

6.

The sixth digit is intent to confuse. Springboards points to
no direct evidence of an intent to confuse, but it argues that

the similarity of the parties’ marks is circumstantial evidence
of intent to confuse. Even assuming arguendo the similarity
of marks alone could provide evidence of intent to confuse,
the similarity of the marks does not provide such evidence
in this case. Uncontradicted testimony from HISD officials
established that HISD developed the millionaire theme for its
summer reading program because the *817  program's goal
was for each of HISD's 200,000-plus students to read five
books over the summer—exceeding one million books total.
Officials who helped develop the program testified that they
had not heard of Springboards or its marks at the time. And as
discussed above, millionaire-themed literacy programs were
prevalent even before Springboards entered the equation, so
it is not surprising that HISD would have developed the
idea for the Houston ISD Millionaire Club independently of
Springboards. Even when viewing the evidence in the light
most favorable to Springboards, this digit weighs against a
likelihood of confusion.

7.

The seventh digit is evidence of actual confusion.
Springboards presents four declarations from witnesses who
saw material from HISD discussing or promoting the Houston
ISD Millionaire Club. But only two of those four witnesses
identified themselves as educators. And neither of those
two testified that he or she has any authority to purchase
Springboards’ products or services for his or her employer
or otherwise influences such purchasing decisions. Further,
only one of the educators, Raul Soto, attested that he
believed the Houston ISD Millionaire Club was affiliated
with Springboards. The other educator, Amy Rocha-Trevino,
testified that she saw HISD's “ ‘copycat’ products” and that
she saw a “Houston ISD Millionaire Club” night at a Houston
Rockets game that “had nothing to do with Springboards.”
There is thus no direct evidence of any actual confusion
by potential Springboards customers. A jury could conclude
that Springboards’ evidence of actual confusion weighs
minimally in favor of finding a likelihood of confusion.

8.

The eighth and final digit is the degree of care exercised
by potential purchasers. Under this digit, the greater the
care potential purchasers exercise, the less likely it is they
will confuse a junior mark user's products or services with
the senior mark user's products or services. See Streamline
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Prod., 851 F.3d at 458. We have held that “professional and
institutional” purchasers “are virtually certain to be informed,
deliberative buyers.” Oreck, 803 F.2d at 173. There is no
question this includes public school districts shopping for
outside literacy programs. Nevertheless, Springboards argues
that purchasers do not exercise care because many of its
individual products—the incentive items distributed to the
students—are low value. Springboards ignores the reality of
its own program: it markets the program as a whole, not
individual items. This digit suggests there is no likelihood of
confusion.

9.

The ultimate question is whether a reasonable jury could
conclude that it is likely potential purchasers of Springboards’
products would have believed that Springboards was
affiliated with HISD's summer-reading program. See Scott
Fetzer, 381 F.3d at 484-85. Looking to the digits of
confusion for guidance, we conclude that no reasonable
jury could find a likelihood of confusion. Springboards’
marks are not widely known and are similar or identical
to multiple third-party marks. HISD did not market the
Houston ISD Millionaire Club to Springboards’ potential
customers—i.e., third-party school districts. There is no
evidence of an intent to confuse. And Springboards’ potential
customers are sophisticated institutional purchasers that are
not easily confused. The only digit pointing unwaveringly in
Springboards’ favor is the similarity of the *818  products.
But even this does not strongly suggest a likelihood of
confusion given the popularity of millionaire-themed literacy
programs. Otherwise, there is some overlap in markets
considering that HISD is a school district and Springboards
markets to school districts, but the importance of this digit is
undercut by the fact that HISD did not market the Houston
ISD Millionaire Club externally.

Accordingly, the great weight of the digits suggests there
is no likelihood of confusion. Without being able to show
a likelihood of confusion, Springboards cannot succeed on
its infringement claim, so the district court properly granted
summary judgment to HISD on this issue.

B.

Springboards next alleges that HISD counterfeited its marks
in violation of the Lanham Act. Likelihood of confusion is

also an element of counterfeiting. See 15 U.S.C. § 1114(1)
(a); cf. 4 McCarthy, supra, at § 25.10 (“[C]ounterfeiting is
‘hard core’ or ‘first degree’ trademark infringement ....”).
Accordingly, Springboards’ counterfeiting claim also fails
because a reasonable jury could not find a likelihood of
confusion. The district court therefore properly granted
summary judgment to HISD on this issue as well.

C.

Springboards must also show likelihood of confusion to
succeed on its false-designation-of-origin claim. See King v.
Ames, 179 F.3d 370, 374 (5th Cir. 1999) (explaining that
likelihood of confusion is “essential element” for Lanham Act
false designation of origin). Thus, the district court properly
granted summary judgment to HISD on this issue.

D.

Next, Springboards alleges trademark dilution. To succeed
on its dilution claim, Springboards must show that its marks
are “famous.” 15 U.S.C. § 1125(c)(1); see also Nat'l Bus.
Forms & Printing, Inc. v. Ford Motor Co., 671 F.3d 526,
536 (5th Cir. 2012). For a mark to be famous, it must
be “widely recognized by the general consuming public of
the United States.” § 1125(c)(2)(A). As discussed above,
Springboards cannot make this showing. There is no evidence
in the summary-judgment record that Springboards’ marks
are widely known among educators, never mind the general
consuming public. On the contrary, the evidence shows
that Springboards conducts 87 percent of its business in a
single Texas school district. Further, Springboards’ marks
are identical or similar to marks used by several other
literacy programs. Accordingly, no reasonable jury could find
Springboards’ marks are famous and distinct, so the district
court properly granted summary judgment to HISD on this

issue. 7

III.

Lastly, we address Springboards’ challenges to three
procedural rulings the district court issued below. First,
Springboards argues that the district court improperly denied
its motion to extend the dispositive-motion deadline. Second,
Springboards argues the district court improperly denied it
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leave to amend its motion for summary judgment. Third,
Springboards argues the district court improperly *819
denied it leave to amend its complaint. We review each of
these rulings for abuse of discretion. See Squyres v. Heico
Cos., 782 F.3d 224, 236-37 (5th Cir. 2015).

The district court originally ordered discovery in this
case to conclude by September 1, 2017. But Hurricane
Harvey hit coastal Texas near the end of August 2017,
disrupting multiple eleventh-hour depositions the parties had
planned. The district court accordingly granted a series of
extensions, eventually extending the discovery deadline to
September 25, 2017. Springboards then moved to extend the
deadline for dispositive motions from October 1 to October
25. Springboards explained that it would have difficulty
complying with the deadline because Hurricane Harvey
delayed the end of discovery and left it with little time to
finalize its summary-judgment motion. It further argued that
HISD had failed to produce certain “key documents.” The
district court denied that motion. Springboards filed a timely
motion for summary judgment, then later moved to amend its
motion to add certified deposition transcripts it did not receive
until after the dispositive-motion deadline.

A scheduling order “may be modified only for good cause.”
Fed. R. Civ. P. 16(b)(4). As we have expounded:

There are four relevant factors to consider when
determining whether there is good cause under Rule 16(b)
(4): “(1) the explanation for the failure to timely [comply
with the scheduling order]; (2) the importance of the
[modification]; (3) potential prejudice in allowing the
[modification]; and (4) the availability of a continuance to
cure such prejudice.”

Squyres, 782 F.3d at 237 (alterations in original) (quoting
Meaux Surface Prot., Inc. v. Fogleman, 607 F.3d 161, 167

(5th Cir. 2010) ). Although the difficulty Hurricane Harvey
caused is certainly a sufficient explanation for the delay,
Springboards failed to elaborate on its need for the missing
evidence in either its pre-deadline motion to extend or its post-
deadline motion to amend. Accordingly, Springboards did not
meet its burden to show good cause, and the district court did
not abuse its discretion in denying those motions.

We also conclude the district court did not abuse its discretion
in denying Springboards’ motion to amend its complaint.
Springboards moved to amend its complaint after the deadline
for amended pleadings had passed. Springboards did not seek
to add any claims; rather, it sought to drop its state-law
trademark claims and “clarify” certain factual matters. The
district court denied the motion. On appeal, Springboards
argues that the district court should have granted the motion
because the amended complaint would not have caused any
delay below. But Springboards must show more than a lack of
delay; parties must meet Rule 16(b)(4)’s good-cause standard
to amend pleadings once the deadline to do so has passed.
See Filgueira v. U.S. Bank Nat'l Ass'n, 734 F.3d 420, 422 (5th
Cir. 2013) (per curiam). Springboards failed to explain below
and again fails to explain on appeal the importance of the
amendment to its case. It therefore cannot show good cause.
See id.

IV.

For the foregoing reasons, we AFFIRM the judgment of the
district court.

All Citations

912 F.3d 805

Footnotes

1 Springboards additionally asserted analogous state-law claims, which the district court dismissed for lack of
subject-matter jurisdiction. It likewise alleged HISD took its property without just compensation in violation of
the Texas and United States constitutions. The district court dismissed those claims on summary judgment.
Springboards only raises its Lanham Act claims on appeal.
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2 The record does not indicate whether Springboards holds a utility patent on the methods it uses in its Read
a Million Words literacy program. We do not intend to opine on whether such a patent would be available
to Springboards.

3 Nor is there evidence that Springboards directly marketed its products and services to students or parents.

4 We use the term “postsale confusion” to ground the alleged confusion here within the conceptual framework,
although we recognize there was no actual sale involved.

5 We note that there is some question about whether Springboards must present evidence that HISD's program
is inferior to its own to proceed on a theory of likelihood of postsale confusion. The Sixth Circuit has held that
when such postsale confusion is at issue, the senior mark user must present evidence that the junior user's
product or service is “clearly inferior” to the senior user's; otherwise, postsale confusion would not deter the
senior user's potential purchasers. Gibson Guitar Corp., 423 F.3d at 552. The Eleventh Circuit has explained
“that the quality of a defendant's product is relevant to the harm suffered by the plaintiff” but has declined to
“require a threshold showing that the defendant's product is inferior in quality.” Yellowfin Yachts, 898 F.3d at
1295 & n.14. The parties do not address this question, so we do not endeavor to resolve it.

6 Citing primarily to evidence of HISD's success with its summer-reading program, Springboards argues that
its marks are strong because there is high demand for literacy programs targeted at low-income students. But
Springboards cites to no authority, and we therefore express no view, on whether the demand for a generic
product has any bearing on the strength of the mark.

7 Because no reasonable jury could return a verdict for Springboards on any of its claims, it follows a fortiori that
a reasonable jury could return a verdict for HISD. Accordingly, the district court properly denied Springboards’
summary-judgment motion. Likewise, because we conclude de novo that HISD is entitled to summary
judgment, we also conclude that the district court properly denied Springboards’ motion for reconsideration.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

KENNETH M. HOYT, United States District Judge

I. INTRODUCTION
*1  Pending before the Court is the Defendants’, St. Luke’s

Episcopal Hospital, Texas Heart Institute, Edward K. Massin,
M.D., O. Howard Frazier, M.D., Surgical Associates of Texas,
P.A., and Baylor College of Medicine (collectively referred to
as the “defendants”), Motion to Exclude Expert Testimony of
Anne Marie Mooney [Docket No. 285]. The Plaintiff has filed
a response to the motion [Docket No. 288] and the defendants
have filed a reply [Docket No. 290]. After having carefully
considered the parties’ submissions, the record and applicable
authorities, the Court is of the opinion that the defendants’
motion to exclude should be GRANTED.

II. RELEVANT BACKGROUND
The above-captioned matter is set for hearing before a panel
of special masters on June 23, 2008. The Seventh Agreed
Order Amending Scheduling Order, dated December 27, 2007
(“Seventh Agreed Order”), serves as the parties’ roadmap
for the remainder of the case and governs the applicable
deadlines at issue. As of the date of filing of the defendants’

motion, fact discovery in this case was closed, with the
exception of one deposition that the parties agreed to take
outside of the discovery period, on February 20, 2008. All
written discovery was required to be served by September
28, 2007. Additionally, under the Seventh Agreed Order, the
parties’ designation and disclosure of expert witnesses was
to be completed in accordance with Rule 26(a)(2) of the
Federal Rules of Civil Procedure. The plaintiff was required
to file a written designation of her expert witnesses and
otherwise comply with Rule 26(a)(2) by January 31, 2008;
the defendants were required to file a written designation of
their expert witnesses and otherwise comply with Rule 26(a)
(2) by March 15, 2008. All Daubert motions related to such
designations and disclosures were to be filed by April 7, 2008.

On January 31, 2008, the Plaintiff-Relator, Joyce Riley
(“Riley”) filed her Formal Designation of Expert Witnesses.
On February 15, 2008, the defendants timely filed a motion to
exclude the testimony of Riley’s expert, Anne Marie Mooney
(“Mooney”), asserting that Mooney and her expert report
failed to comply with the requirements of FED. R. CIV. P.
26(a)(2)(B), FED. R. CIV. P. 702 and Daubert.

III. APPLICABLE LAW REGARDING EXPERT
TESTIMONY

A. Requirements Under Federal Rule 26(a)(2)(B).
Rule 26 of the Federal Rule of Civil Procedure requires that
the parties disclose the identity of any witness who has been
retained or specifically employed to provide expert testimony
at trial. FED. R. CIV. P. 26(a)(2)(A). This disclosure must “be
accompanied by a written report prepared and signed by the
[expert] witness.” FED. R. CIV. P. 26(a)(2)(B). Rule 26 also
requires that the expert’s written report contain:

a complete statement of all opinions
to be expressed and the basis and
reasons therefor, the data or other
information considered by the witness
in forming the opinions; any exhibits
to be used as a summary of or support
for the opinions; the qualifications of
the witness, including a list of all
publications authored by the witness
within the preceding ten years; the
compensation to be paid for the study
and testimony; and a listing of any
other cases in which the witness has
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testified as an expert at trial or by
deposition within the preceding four
years.

*2  FED. R. CIV. P. 26(a)(2)(B) (emphasis added).

The requirement that the report contain a complete statement
of all opinions to be expressed along with the basis and
reasons for such opinions is “intended to reduce, or possibly
even ... eliminate, the need to depose experts--a plan
indication that the report should stand on its own.” Kozak
v. Medtronic, Inc., 512 F.Supp.2d 913, 915 (S.D. Tex. 2007)
(quoting Nilssen v. Motorola, Inc., 1998 WL 851493, at *2
(N.D. Ill Dec.1, 1998) (Not reported in F.Supp.2d) ). Thus,
an expert report under Rule 26 “is intended to set forth the
substance of the [expert witness’] direct examination,” with
its fundamental purpose being to avoid the disclosure of
“sketchy and vague” expert information. FED. R. Civ. P. 26
advisory committee’s note; see also Sierra Club v. Cedar
Point Oil Co., 73 F.3d 546, 571 (5th Cir. 1996).

B. Requirements Under Daubert
The admissibility of expert testimony in federal court
litigation is governed by FED. R. EDIV. 702. Specifically,
Rule 702 provides as follows:

If scientific, technical or other
specialized knowledge will assist the
trier of fact to understand the evidence
or to determine a fact in issue, a
witness qualified as an expert by
knowledge, skill, experience, training,
or education, may testify thereto in the
form of an opinion or otherwise, if (1)
the testimony is based upon sufficient
facts or data, (2) the testimony is
the product of reliable principles and
methods, and (3) the witness has
applied the principles and methods
reliably to the facts of the case.

FED. R. EDIV. 702. In Daubert v. Merrell Dow
Pharmaceuticals, Inc., the Supreme Court set forth “the
analytical framework for determining whether expert
testimony is admissible under Rule 702.” Pipitone v.

Biomatrix, Inc., 288 F.3d 239, 243 (5th Cir. 2002)(citing
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579,
113 S.Ct. 2786 (1993) ). In accordance with Daubert,
district courts are charged with the task of acting as “gate-
keepers” supervising the admission of scientific and non-
scientific expert testimony. Kumho Tire Co. v. Carmichael,
526 U.S. 137, 147, 119 S.Ct. 1167, 143 L.Ed.2d 238
(1999). While acting as gatekeepers, district courts must
make “a preliminary assessment of whether the reasoning or
methodology underlying the testimony is scientifically valid
and of whether that reasoning or methodology properly can
be applied to the facts in issue.” Pipitone, 288 F.3d at 243
(quoting Daubert, 509 U.S. at 592 - 93, 113 S.Ct. 2786). In
other words, district courts are required to determine whether
the expert testimony is both reliable and relevant. Id. (citing
Daubert, 509 U.S. at 589, 113 S.Ct. 2786). The proponent
of the expert testimony need only prove that the testimony
is reliable by a preponderance of the evidence, not that the
expert’s testimony is correct. Moore v. Ashland Chem., Inc.,
151 F.3d 269, 276 (5th Cir. 1998) (en banc), cert, denied,
526 U.S. 1064, 119 S.Ct. 1454, 143 L.Ed.2d 541 (1999).
This requires “some objective, independent validation of the
expert’s methodology.” Id.

*3  In Daubert, the Supreme Court reasoned that several
factors bear on the inquiry into the reliability of designated
experts, including, but not limited to, whether the expert’s
theory: “(1) can be or has been tested; (2) has been subject
to peer review and publication; (3) has a known or potential
rate of error ...; and (4) is generally accepted in the relevant
scientific community.” Burleson v. Texas Dept. of Criminal
Justice, 393 F.3d 577, 584 (5th Cir. 2004) (citing Daubert,
509 U.S. at 593 - 94, 113 S.Ct. 2786) ). In Kumho Tire, a
case decided after Daubert, “the Supreme Court emphasized
that the Daubert analysis is a ‘flexible’ one, and that ‘the
factors identified in Daubert may or may not be pertinent in
assessing reliability, depending on the nature of the issue, the
expert’s particular expertise, and the subject of his testimony.’
” Pipitone, 288 F.3d at 244 (citing Kumho, 526 U.S. at
150, 119 S. Ct. 1167). It further reasoned that the trial
court’s ultimate responsibility “is to make certain that an
expert, whether basing testimony upon professional studies
or personal experience, employs in the courtroom the same
level of intellectual rigor that characterizes the practice of an
expert in the relevant field.” Id. (quoting Kumho, 526 U.S. at
152, 119 S. Ct. 1167).

IV. ANALYSIS AND DISCUSSION
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As previously set forth, FED. R. CIV. P. 26(a)(2)(B) requires
that an expert witness’ report contain certain information,
including “a complete statement of all opinions to be
expressed and the basis and reasons therefore.” Ms. Mooney’s
expert report falls short of this required standard. Specifically,
her report states, in pertinent part:

4. I believe that the allegations contained in the complaint
are true and constitute a violation of the False Claims
Act. Illegal services were rendered and which led
to charges billed by Defendants SLEH, Frazier and
Massin seeking improper payment from the United
States Government through its Medicare program.

4A. Branislav Radovancevic has never held a physician
license in the U.S..... He was apparently considered a
fellow at St. Luke’s and THI from 7/1/1984 through
6/30/1991, even though(sic) the documentation shows
he completed his fellowship in 1987. After this time,
he should not have seen or treated patients, should not
have given medical orders, should not have prescribed
medications, and should not have participated in clinical
care. After this time, he should not have supervised
interns, residents, and fellows, and should not have held
teaching positions in medical school.

4B. Per UNOS requirements, a patient waiting a heart
transplant must be intensive care eligible ... Clearly,
patients riding elevators to take showers, visiting the
cafeteria and gift shop, and those walking outside for a
cigarette break are not qualified to receive treatment in
intensive care.

4C. I have serious concerns about the use of physician
signature stamps to sign medical records (i.e. O. Howard
Frazier, Jr., M.D. and Edward K. Massin, M.D.). In
more than thirty-five years of conducting investigations,
I have never seen the use of these stamps. I question how
these physicians billed Medicare when they were not in
Houston.

5. Based on the medical records and sworn discovery
responses and testimony, I believe that I can prove that
the defendants committed both civil and criminal fraud
in Medicare A & B.

The aforementioned paragraphs do not satisfy the
requirement under Rule 26(a)(2)(B) that the expert report
contain “the basis and reasons” for the opinions expressed.
In this case, Mooney’s report merely states her opinions
regarding her belief that the defendants have engaged in

fraudulent conduct in violation of the False Claims Act and,
generally, the “data or other information” upon which she
relies, without ever setting forth any basis or reasoning for
such. In other words, her report contains no discussion as to
her reasoning and thought process that lead to her ultimate
opinion. Simply put, she fails to explain or describe her
methodology. To satisfy the requirements under Rule 26(a)
(2)(B), “the [expert’s] report must provide the substantive
rationale in detail with respect to the basis and reasons for the
proffered opinions. It must explain factually why and how the
witness has reached them.” Dunkin’ Donuts Inc. v. Patel, 174
F.Supp.2d 202, 211 (D.N.J. 2001) (quoting Hilt v. SFC, Inc.,
170 F.R.D. 182, 185 (D. Kan. 1997) ) (emphasis added).

*4  Additionally, although a copy of Ms. Mooney’s
curriculum vitae is attached to her report setting forth her
credentials as a certified fraud examiner and her related
employment history, the following other requirements of
FED. R. CIV. P. 26(a)(2)(B) have not been satisfied: there are
no exhibits listed “to be used as a summary of or support for
the opinions”; there is no “list of all publications authored
by [Ms. Mooney] within the preceding ten years”; and there
is no “listing of any other cases in which [Ms. Mooney]
has testified as an expert at trial or by deposition within the
preceding four years.”

Moreover, Ms. Mooney’s statement in paragraph 6
concerning her desire “to conduct a review/audit of the
Medicate A (hospital) & B (physician) billings and prepare
an analysis compared to the complete medical records of
the 5 bifurcated patients,” leads the Court to conclude that
her report is, at this juncture, just preliminary, and further
supports the conclusion that it does not contain a complete
statement of all of the opinions to be expressed by her with
regard to this case as required by Rule 26.

Mooney’s report also fails scrutiny under Daubert. In
her Fourth Amended Complaint, Riley essentially alleges
that during her employment as a nurse with St. Luke’s,
she witnessed: (1) an unlicensed physician, Branislav
Radovancevic, rendering medical care to patients; and (2) the
unnecessary admission and artificial upgrading of patients
into the organ transplant program at St. Luke’s. Riley
alleges that the aforementioned acts resulted in false or
fraudulent claims being submitted to the federal government
by the defendants for payment through the Medicare and
CHAMPUS programs. In order to prevail on her claims, Riley
will be required to proffer testimony that the services rendered
by Branislav Radovancevic as well as the admission and
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upgrades for the heart transplant patients were inappropriate
and unlawful. Testimony of this nature will necessarily
concern questions of medical care and medical judgment.

Indeed, Mooney is not qualified to testify concerning these
issues. Her curriculum vitae indicates that she obtained a
Bachelor of Arts Degree in French in 1971; attended U.S.
Postal Inspection Service Training School from January
through March 1972; became a commissioned U.S. Postal
Inspector in March 1972; and became a certified fraud
examiner in 1989, as well as a member of the Association of
Certified Fraud Examiners. From 1978 to 1982, she worked as
a criminal investigator in the Medicaid Fraud Control Unit for
the Massachusetts Office of the Attorney General. From 1985
to 1995, she served as a director in a special investigation
unit at Blue Cross Blue Shield of Massachusetts. From 1995
to 1999, she worked in the private accounting industry for
accounting firms such as KPMG Peat Marwick, L.L.P. (1995
- 1997), and Pricewaterhouse Coopers, L.L.P. (1997 - 1999).
In 2000, she formed Anne Marie Mooney, CFE, Inc., a
consulting firm offering fraud examinations and strategic
consulting services to various business entities, health
care organizations, insurance companies and governmental
agencies. She also works as an Adjunct Professor at Southern
New Hampshire University Business School where she
lectures on forensic accounting and fraud examinations.

Neither her degree nor her certifications, however, make her
qualified to opine on issues of medical care and medical
judgment. Nor is there any other indicator in her list of
credentials that leads the Court to infer that she may
be qualified to testify regarding such issues, as there is
no indication that she has received any sort of formal
medical training or medical degree or certificate relevant to
such matters. Further, in her response in opposition to the
defendants’ motion to exclude, Riley fails to even speak to
Ms. Mooney’s qualifications in the areas of medical care
and medical judgment. Accordingly, the Court is unable to
find from a preponderance of the evidence that Ms. Mooney

is qualified in accordance with Rule 702 by specialized
knowledge, education, skill, training or experience to provide
an admissible expert opinion on issues relating to medical
care and questions of medical judgment, including, but
not limited to, issues relating to the practice of medicine,
applicable guidelines for the supervision of residents and
fellows, criteria for admitting patients in a transplant program
and criteria for determining intensive care eligibility. Thus,
Ms. Mooney is barred from offering opinions in these areas.

V. CONCLUSION
*5  The Court is persuaded by many of the defendants’

arguments. First, Mooney’s expert report does not comply
with the standards set forth in FED. R. CIV. P. 26(a)(2)(B).
Second, her report is conclusory in that it is not sufficient for
Ms. Mooney to generally state the resources she made use
of and then state a final opinion without some discussion of
her thought processes. Third, there is simply no showing that
Ms. Mooney’s study of French, training to become a U.S.
Postal Inspector or certification as a fraud examiner qualifies
her to offer an expert opinion in this case on questions of
medical care or medical judgment. Thus, Mooney’s opinions,
if conveyed in the conclusory manner set forth in her initial
report, will not assist the trier of fact in this case. Accordingly,
the defendants’ motion is hereby GRANTED. Ms. Mooney’s
report is stricken and her testimony is excluded. However, Ms.
Mooney’s opinions, with the exception of those relating to
questions of medical care and medical judgment beyond her
area of expertise, may be reinstated if Riley files and serves
an amended report curing the deficiencies referenced on or
before May 30, 2008.

It is so ORDERED.

All Citations

Not Reported in Fed. Supp., 2008 WL 11407300

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

DAVID L. HORAN, UNITED STATES MAGISTRATE
JUDGE

*1  This case has been referred to the undersigned United
States magistrate judge for pretrial management under 28
U.S.C. § 636(b) and a standing order of reference from United
States District Judge Ed Kinkeade. See Dkt. No. 200.

Defendants USMLE Galaxy LLC d/b/a as Archer Review and
Tart Labs have filed a Motion to Strike UWorld's December
13 Sur-Rebuttal and Reply Reports and Errata of Nancy
Miracle. See Dkt. No. 207.

Plaintiff UWorld LLC f/k/a USMLEWorld LCC filed a
response, see Dkt. No. 245, and Defendants filed a reply, see
Dkt. No. 260.

For the reasons explained below, the Court grants in part and
denies in part Defendants’ Motion [Dkt. No. 207].

Background

Prior orders have documented the background of this case.
See Dkt. Nos. 77 & 289.

UWorld's lawsuit brings a variety of counts under a variety
of federal and state acts and common law for injuries to
trade dress, dilution, misappropriation, unfair competition,
false designation of origin, infringement, breach of contract,
and tortious interference with prospective business relations,
among others. See generally Dkt. No. 124.

The Court entered an Amended Scheduling Order (the
“Scheduling Order”) that provided deadlines for the parties
to designate expert witnesses under Federal Rule of Civil
Procedure 26(a)(2). See Dkt. No. 66 at 2-3. The Scheduling
Order states that, “[u]nless otherwise stipulated or directed
by order,” plaintiff and defendant shall designate expert
witnesses who will testify at trial by October 4, 2024
and disclose experts “intended solely to contradict or rebut
evidence on the same subject matter identified by another
party” within 30 days thereafter. Id.

On September 3, 2024, the parties entered into a
stipulation regarding expert witness deadlines via email (the
“Stipulation”). See Dkt. No. 206-2 at 4-5.

The Stipulation provides:

The party with the burden of proof shall file a written
designation of the name and address of each expert witness
who will testify at trial and shall otherwise comply with
Fed. R. Civ. P. 26(a)(2) on or before October 4, 2024.

...

The party who does not bear the initial burden of proof or
who proffers an expert in rebuttal to the same subject matter
identified by another party shall file a written designation
of the name and address of each such expert witness who
will testify at trial and shall otherwise comply with Fed. R.
Civ. P. 26(a)(2) on or before November 4, 2024.

Id.

And, so, on October 4, 2024, UWorld designated its expert
witnesses – Walter Bratic, Justin Blok, Larry Chiagouris,
Ph.D., and Nancy Miracle – and served their respective expert
reports. See Dkt. No. 134
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Mr. Bratic and Mr. Blok's expert report provided opinions
regarding UWorld's alleged damages. See id. at 1-2; Dkt. No.
246-9 at 2.

Dr. Chiagouris's expert report offered opinions concerning the
strength of UWorld's brand, distinctiveness of its trade dress,
and possible corrective advertising damages. See Dkt. No.
134 at 2; Dkt. No. 246-8 at 2.

Ms. Miracle's expert report outlined her opinions on issues
related to UWorld's copyrighted illustrations and trade dress
and Defendants’ purported improper access of UWorld's
materials. See Dkt. No. 134 at 3; Dkt. No. 245 at 8.

*2  On November 7, 2024 (after the parties stipulated to
an extension), Defendants designated their rebuttal expert
witnesses – Christopher Buccafusco, Peter Kent, Dr. Jeffrey
A. Miller, Dr. Susan McDonald, and Quentin Mimms – and
served their respective expert reports. See Dkt. No. 154.

Mr. Buccafusco opined regarding protectable trade dress and
copyright as to UWorld's allegations of infringement. See id.
at 1; Dkt. No. 245 at 14.

Mr. Kent provided opinions concerning the individuals
elements of UWorld's purported trade dress and, specifically,
its functionality. See Dkt. No. 154 at 2; Dkt. No. 245 at 14.

Dr. Miller offered opinions regarding Defendants’ access of
UWorld's materials. See Dkt. No. 154 at 2; Dkt. No. 245 at 13.

Dr. McDonald's expert report provided opinions regarding
UWorld's alleged trade dress, including any alleged secondary
meaning and distinctiveness, brand value, the relevant
marketplace, and UWorld's alleged corrective advertising
costs. See Dkt. No. 154 at 2; Dkt. No. 245 at 15.

Mr. Mimms provided opinions regarding UWorld's alleged
damages. See Dkt. No. 154 at 3; Dkt. No. 245 at 15.

On December 13, 2024, UWorld served five “rebuttal”
or “reply” expert reports from the same experts whom
it previously designated (collectively, the “December 13
Reports”), which included the following:

• Evaluation, Opinion, and Rebuttal to Expert Report
of Christopher Buccafusco by Nancy Miracle (the
“Buccafusco Rebuttal”)

• Rebuttal to Expert Report of Peter Kent Regarding Trade
Dress of UWorld's Use Interface by Nancy Miracle (the
“Kent Rebuttal”)

• Evaluation, Opinion, and Rebuttal to Expert Report of
Jeffrey A. Miller, Ph.D. by Nancy Miracle (the “Miller
Rebuttal”)

• Expert Reply of Justin R. Blok and Walter Bratic (the
“Bratic/Blok Reply”)

• Reply Expert Report of Dr. Larry Chiagouris (the
“Chiagouris Reply”)

And, on January 20, 2025, UWorld served the Miracle Errata
to Ms. Miracle's October 4 and December 13, 2024 expert
reports (the “Miracle Errata”).

The parties dispute whether UWorld's December 13 Reports
and the Miracle Errata are permissible under the Court's
Scheduling Order, their Stipulation, and Federal Rule of Civil
Procedure 26.

And, so, Defendants move to strike the Buccafusco Rebuttal,
the Kent Rebuttal, and the Miller Rebuttal in their entirety.

And, in acknowledging that UWorld is permitted to
supplement their opinions in certain circumstances,
Defendants move to strike the Bratic/Blok Reply, Chiagouris
Reply, and Miracle Errata as follows:

• Paragraphs 10-21, 37-55, and 63-68 of the Bratic/Blok
Reply;

• Paragraphs 19-38, 40-49, and 54-59 of the Chiagouris
Reply; and

• Pages 1-2 (line 3), 2 (line 6)-3 (line 3), 5-6 (line 9), 8 (line
5-7), 9 (line 5-7), 9 (line 9)-16 (line 10), 19 (line 2)-20
(line 10), 21 (line 2-3) of the Miracle Errata.

Legal Standards

Federal Rule of Civil Procedure 26(a)(2) governs disclosure
of expert testimony. In addition to initial disclosures, a party
must disclose to the other parties the identity of any witness
that it may use at trial to present expert evidence. See Fed. R.
Civ. P. 26(a)(2)(A).
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If the witness is one retained or specially employed to provide
exert testimony in the case, the report must contain, among
other things, “a complete statement of all opinions the witness
will express and basis and reasons for them” and “the facts
or data considered by the witness in forming them.” FED. R.
CIV. P. 26(a)(2)(B).

*3  Federal Rule of Civil Procedure 26(e)(1) provides that
“[a] party who has made a disclosure under Rule 26(a) ...
must supplement or correct its disclosure or response: (A)
in a timely manner if the party learns that in some material
respect the disclosure ... is incomplete or incorrect, and if the
additional or corrective information has not otherwise been
made known to the other parties during the discovery process
or in writing; or (B) as ordered by the court.” VeroBlue Farms
USA Inc. v. Wulf, No. 3:19-cv-764-X, 2023 WL 348963 (N.D.
Tex. Jan. 20, 2023).

“[T]he line between supplemental opinions and new opinions
is not always clear, and the decision regarding how to make
the distinction ... depends on the facts of the case.” Aircraft
Holding Sols., LLC v. Learjet, Inc., No. 3:18-cv-823-D, 2022
WL 3019795, at *2 (N.D. Tex. July 29, 2022) (cleaned up).

But “[c]ourts routinely reject untimely ‘supplemental’ expert
testimony where the opinions are based upon information
available prior to the deadline for expert disclosures and
disclosure ‘departs from [or] expands upon [the] original
report in [any] material respects.” Holcombe v. United States,
516 F. Supp. 3d 660, 670 (W.D. Tex. 2021) (cleaned up).
“The purpose of supplementary disclosures is just that – to
supplement. Such disclosures are not intended to provide an
extension of the expert designation and report production
deadline.” Aircraft Holding, 2022 WL 3019795, at *2
(cleaned up). “Thus [w]hen the analysis and opinions in the
second report [are] largely new rather than supplementary,
they cannot qualify as a supplemental expert report under
Rule 26(e).” Id. (cleaned up).

And Federal Rule of Civil Procedure 37(c)(1) provides that,
“[i]f a party fails to provide information or identify a witness
as required by Rule 26(a) or (e), the party is not allowed to use
that information or witness to supply evidence on a motion,
at a hearing, or at a trial, unless the failure was substantially
justified or is harmless.” FED. R. CIV. P. 37(c)(1).

“In evaluating whether a violation of Rule 26 is harmless,
the court examines four factors: (1) the importance of the
evidence; (2) the prejudice to the opposing party of including

the evidence; (3) the possibility of curing such prejudice by
granting a continuance; and (4) the explanation for the party's
failure to disclose. The court considers the four-factor test
holistically. It does not mechanically count the number of
factors that favor each side.” Fuller v. CIG Fin., LLC, No.
3:22-cv-1289-D, 2023 WL 8482889, at *2-*3 (N.D. Tex. Dec.
7, 2023) (cleaned up).

The disclosing party bears the burden of proving the failure
to timely disclose was substantially justified or harmless.
See Lopez v. Fun Eats and Drinks, LLC, No. 3:18-cv-1091-
X, 2021 WL 3502361, at *4 (N.D. Tex. July 16, 2021);
accord Coleman v. Chevron Phillips Chem. Co. LP, No. CV
H-23-350, 2024 WL 460248, at *9 (S.D. Tex. Feb. 6, 2024);
Fuller, 2023 WL 8482889, at *3.

Analysis

I. UWorld's December 13 Reports are Impermissible
Sur-Rebuttals

A. December 13 Reports

To appropriately characterize UWorld's December 13
Reports, the Court must first resolve the parties’ dispute
regarding the interpretation of their Stipulation.

In UWorld's view, the Stipulation “neither converted
Defendants’ expert reports into solely rebuttal reports nor
foreclosed UWorld's opportunity to rebut those reports” but,
rather, “applied to provide more time for Defendants’ expert
reports, as Defendants are the ‘part[ies] who do[ ] not bear the
initial burden of proof.’ ” Dkt. No. 245 at 12 (quoting Dkt.
No. 206-2 at 4-5). And “[t]he stipulation belies any assertion
that Defendants’ expert reports are solely rebuttal reports.” Id.

*4  And, so, Uworld contends that its December 13 Reports
are timely filed rebuttals of Defendants’ initial or affirmative
expert reports.

In Defendants’ view, the parties “agreed that the October 4
deadline applied to the ‘party with the burden of proof’ and
that the subsequent deadline applied to the ‘party who does
not bear the initial burden of proof or who proffers an expert
in rebuttal to the same subject matter identified by another
party.’ ” Dkt. No. 260 at 5-6 (quoting Dkt. No. 206-2 at 5).
Defendants assert that they meet both criteria of the latter
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deadline and that their expert reports are “rebuttal” reports
under the Stipulation. See id. at 6.

And, so, Defendants contend that Uworld's December 13
Reports are impermissible sur-rebuttal reports.

The plain language of the parties’ Stipulation regarding their
expert disclosures is clear.

UWorld – as the “party with the burden of proof” on its claims
– was required to designate its expert witnesses by the first
deadline, and Defendants – as the “part[ies] who do[ ] not
bear the initial burden of proof or who proffer[ ] an expert
in rebuttal to the same subject matter identified by another
party” – were required to designate their expert witnesses by
the subsequent deadline.

Defendants’ expert witness filing explicitly states that it is
designating “rebuttal” expert witnesses. See Dkt. No. 154.

The Court is not persuaded by UWorld's argument that
Defendants’ experts address their pleaded affirmative
defenses concerning UWorld's trade dress claims (such as,
functionality or lack of secondary meaning) and, so, these
“rebuttal” expert reports are transmuted into affirmative
expert opinions.

To the extent that Defendants bear the burden of proof on
certain affirmative defenses, that does not change the facts
that UWorld (not Defendants) bears the “initial” burden of
proof on its claims and Defendants have explicitly designated
their experts as “rebuttal” witnesses, as provided for in the
parties’ Stipulation.

But, to resolve the further dispute as to the nature of
Defendants’ expert designations, the Court turns to whether
Defendants’ expert opinions are “rebuttal” reports in not only
form but also substance.

Courts ask the following question when addressing whether
an expert witness is a rebuttal witness:

First, what evidence does the rebuttal
expert purport to contradict or rebut?
Second, is the evidence disclosed
as rebuttal evidence on the same
subject matter as that identified by
another party in its Rule 26(a)(2)

(B) disclosure? Third, is the evidence
disclosed as rebuttal evidence intended
solely to contradict or rebut that
evidence?

Poly-Am., Inc. v. Serrot Int'l, Inc., No. 3:00-cv-1457-D, 2002
WL 1996561, at *15 (N.D. Tex. 2002); see also, e.g., United
States ex rel. Taylor v. Healthcare Assocs. of Texas, LLC,
No. 3:19-cv-2486-N, 2024 WL 4606799 (N.D. Tex. Oct. 28,
2024).

And, so, the Court turns to whether Defendants’ expert reports
opined on the same subject matter identified by UWorld's
expert reports.

UWorld's expert – Ms. Miracle – addressed issues related
to UWorld's copyrighted illustrations and trade dress and
alleged improper access of UWorld's materials. Defendants’
experts – Mr. Buccafusco, Mr. Kent, and Dr. Miller – provided
opinions regarding protectable trade dress and copyright as to
UWorld's allegations of infringement, the individual elements
of UWorld's purported trade dress and, specifically, its
functionality, and Defendants’ access of UWorld's materials.

*5  UWorld's expert – Dr. Chiagouris – offered opinions
concerning the strength of UWorld's brand, distinctiveness of
its trade dress, and possible corrective advertising damages.
Defendants’ expert – Dr. McDonald – provided opinions
regarding the secondary meaning and distinctiveness of
UWorld's alleged trade dress, brand value, the relevant
marketplace, and UWorld's alleged corrective advertising
costs.

UWorld's experts – Mr. Bratic and Mr. Blok – provided
opinions regarding UWorld's alleged damages. Defendants’
expert – Mr. Mimms – also opined regarding damages.

UWorld cannot dispute that Defendants’ expert reports opined
on the same subject matter initially identified by their own
experts.

And, so, considering the above analysis around the form and
substance of Defendants’ expert reports, the Court is not
persuaded by UWorld's attempt to recast them as affirmative
expert opinions. Rather, they are rebuttal opinions.

And, because UWorld acknowledges that its December 13
Reports are in rebuttal to Defendants’ expert reports, see Dkt.
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No. 245 at 15, the Court considers the December 13 Reports
to be sur-rebuttal reports.

But neither the Court's Scheduling Order nor the parties’
Stipulation authorized a party to file a sur-rebuttal report. See
Dkt. No. 66 at 2-3; Dkt. No. 206-2 at 4-5.

And Rule 26 does not address the availability and timing
of sur-rebuttal reports, and, so, “[t]he Rule does not grant
any right to rebuttal beyond that initial rebuttal report.” La.
Health Care Self Ins. Fund v. United States, CIV.A. 12-766,
2014 WL 3720526, at *1 (M.D. La. July 25, 2014); see also
Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm'n,
No. 1:15-CV-134-RP, 2017 WL 9480314 (W.D. Tex. May
22, 2017) (“Reading Rule 26(e) to authorize a sur-rebuttal is
untenable as such a reading opens the door to an infinitely
iterative process whereby each new report necessitates not
only a counter-report but also a repeat deposition. To avoid
drowning in sur-rebuttal reports, sur-sur-rebuttal reports and
so forth, courts must impose a limit.”).

But Rule 26 does not “prohibit the filing of sur-rebuttal
reports. Instead, a party wishing to provide a sur-rebuttal must
first seek leave of Court.” La. Health Care Self Ins. Fund,
2014 WL 3720526, at *1 (collecting cases).

In its response, UWorld acknowledges the leave requirement.
See Dkt. No. 245 at 22 (stating that “[p]arties are required to
request leave to file sur-rebuttal expert reports”). But it failed
to seek leave here.

And, so, because UWorld did not seek leave to serve the
December 13 Reports, they were improperly disclosed in
violation of Rule 26. Accord BCC Merch. Sols., Inc. v. JetPay,
LLC, No. 3:12-cv-5185-B, 2016 WL 3264283 (N.D. Tex. Feb.
19, 2016).

B. Miracle Errata

Defendants also move to strike certain portions of the Miracle
Errata filed on January 20, 2025.

In response, UWorld contends that the Miracle Errata is a
permissible supplemental report because it “seeks to correct
certain typographical errors, replace analysis regarding a
three-point gait illustration, and correct Ms. Miracle's prior
misunderstanding regarding the copyright status of two
images.” Dkt. No. 245 at 26.

Defendants assert “the Archer Review three-point gait image
on which she offers new opinions was not ‘new,’ ” as it
had been previously produced. Dkt. No. 260 at 13. And, so,
Defendants argue that this section of the Miracle Errata is
impermissible because it offers new analysis based on data
that was available to her at the time of her original report. See
id.

*6  But Ms. Miracle states that the image at issue “was
not in the image production from Archer Review that [she]
evaluated in [her] previous expert reports.” Dkt. No. 206-2
at 432. And she purportedly “reviewed the three-point gait
image for the first time when she reviewed the image
library produced after this Court granted UWorld's Motion to
Compel,” on December 26, 2024. Dkt. No. 245 at 27; see also
Dkt. No. 190.

The Court finds that the Miracle Errata – and, specifically, the
parts analyzing the three-point gait illustration – amount to a
permissible supplemental report because the Miracle Errata
is based on additional or corrective information that had not
been made available to Ms. Miracle in preparing her initial
report.

And, so, the Court declines to strike the portions of the
Miracle Errata that Defendants seek to exclude as it relates to
Ms. Miracle's initial report from October 4, 2024.

But, to the extent the Miracle Errata references the
December 13 Reports, the Court will strike those portions,
as applicable, unless it finds UWorld's improper disclosures
were substantially justified or harmless.

II. UWorld's December 13 Reports Were Neither
Substantially Justified nor Harmless

The Court now turns to evaluating whether UWorld's
December 13 Reports, which violated Rule 26, were
substantially justified or harmless.

The first factor of the harmlessness analysis – how important
the evidence is – weighs in favor of exclusion.

UWorld contends that its December 13 Reports “respond to
erroneous contentions from [Defendants’] experts that – if left
unchallenged – would mislead the jury.” Dkt. No. 245 at 23.

But, as Defendants point out, UWorld's experts will “retain
the ability to testify as to the analysis in their initial reports”
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and may supplement their opinions as required. Dkt. No. 207
at 16. And neither the Federal Rules of Civil Procedure nor the
parties’ Stipulation entitle UWorld to a “do-over” or “second
bite at the apple” because Defendants served rebuttal opinions
that challenge their experts’ initial reports.

The second factor – prejudice to the party – also favors
exclusion.

UWorld contends that Defendants have not been prejudiced
because they “knew UWorld intended to offer rebuttal
opinions” before they issued their expert reports. Dkt. No. 245
at 24.

But UWorld's argument misses the mark.

As Defendants point out, Defendants “invested significant
time and expense in responding to UWorld's initial reports.”
Dkt. No. 207 at 17. And, so, requiring them to address these
new, “rebuttal” expert opinions without the benefit of their
own experts’ opinions would be prejudicial.

And, insofar as UWorld's December 13 Reports introduced
new data, methods, analysis, and opinions that were not
present in the initial expert reports, Defendants are deprived
of the opportunity to rebut with their own experts. Accord
BCC, 2016 WL 3264283, at *5 (finding that the potential
prejudice was “immense”).

And forcing Defendants to incur substantial time and expense
to prepare additional reports in response to the sur-rebuttals
will not remedy that prejudice. Accord Wal-Mart, 2017 WL
9480314, at *3 (W.D. Tex. May 22, 2017) (explaining that
the opposing party would be prejudiced if required to amend
its rebuttal report, which “could be both time-intensive and
expensive”); In re Complaint of C.F. Bean L.L.C., 841 F.3d
365 (5th Cir. 2016) (finding that allowing an untimely second
expert report would prejudice the opposing party because
“[t]o properly rebut and re-depose [the expert] would cost
substantial time and expense”).

*7  The third factor – the possibility that a continuance could
cure any prejudice – weighs in favor of exclusion.

UWorld asserts that there is no need for a continuance, and
Defendants contend that a continuance would not cure the
prejudice from allowing UWorld to belatedly introduce new
opinions without the opportunity to respond or having to incur

the burden and cost of responding to UWorld's sur-rebuttal
reports. See Dkt. No. 207 at 17; Dkt. No. 245 at 25.

Fact and expert discovery have closed, and the Court's
Amended Scheduling Order [Dkt. No. 161] required the
parties to file their dispositive motions and Daubert
challenges by April 25, 2025, as they have now done in force.

And, so, the Court agrees that a continuance will not cure the
prejudice here.

The fourth factor – the explanation for the party's non-
compliance – favors exclusion.

UWorld contends that its “failure to specifically rebut the
Defendants’ experts’ opinions in its opening reports is
justified by the fact that UWorld's experts could not anticipate
the arguments and opinions made by Defendants’ experts
until they received them” and “UWorld's experts should have
an opportunity to respond to those opinions.” Dkt. No. 245
at 23

UWorld further asserts that its failure to seek leave to file
the sur-rebuttals was justified because it “did not believe it
had to,” based on a case in this district that held plaintiff's
expert could rebut defendant's experts’ reports criticizing
their opinions. Id. at 23 (citing Taylor, 2024 WL 4606799, at
*1).

But the holding in Taylor is not applicable to this case because,
there, the court entered a scheduling order that explicitly
provided for three separate expert disclosure deadlines each
separated by 30 days – for the party with the burden of proof,
opposing experts, and rebuttal experts. See Taylor, No. 3:19-
cv-2486-N, Dkt. No. 334 at 2.

UWorld also attempts to cast the blame on Defendants, who
(UWorld contends) “created this situation” by seeking a
stipulation. Dkt. No. 245 at 24.

But Defendants did not compel UWorld to enter into the
Stipulation, which seemingly clarified the Court's Scheduling
Order. And neither the Stipulation, the Scheduling Order, nor
Rule 26 authorized UWorld to file its sur-rebuttal reports.

By doing so without seeking leave, UWorld disregarded the
limits imposed by the Court, which aims to avoid, as other
courts have stated, “an infinitely iterative process” where
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parties serve expert reports with no defined end. Wal-Mart,
2017 WL 9480314, at *2.

And, so, the Court is not persuaded by UWorld's explanation
for its non-compliance.

Considering the four factors holistically, the Court concludes
that UWorld's noncompliance with Rule 26(a)(2) was neither
harmless nor substantially justified.

And, so, under Rule 37(c)(1), the Court excludes the
Buccafusco Rebuttal, the Kent Rebuttal, and the Miller
Rebuttal in their entirety as well as the applicable portions
of the Bratic/Blok Reply, Chiagouris Reply, and the Miracle
Errata.

Conclusion

For the reasons and to the extent explained above, the Court
grants in part and denies in part Defendants’ Motion to Strike
UWorld's December 13 Sur-Rebuttal and Reply Reports
and Errata of Nancy Miracle [Dkt. No. 207] and excludes
the Buccafusco Rebuttal, the Kent Rebuttal, and the Miller
Rebuttal in their entirety as well as the applicable portions
of the Bratic/Blok Reply, Chiagouris Reply, and the Miracle
Errata.

*8  SO ORDERED.

All Citations

Slip Copy, 2025 WL 1246434

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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James T. Jeffrey, Jr., Law Offices of Jim Jeffrey, Arlington,
TX, for City of Haltom City.

ORDER DENYING MOTIONS FOR LEAVE

TERRY R. MEANS, UNITED STATES DISTRICT JUDGE

*1  Pending before the Court is Plaintiff's Motion for Leave
to Serve Cases in Which Harold Warren has Testified,
Mr. Warren's Supplemental Report, and Plaintiff's Third
Supplemental Response to Defendant's First Request for
Production Late (doc. 73). Also pending is Plaintiff's Motion
for Leave to File Amended Response to Defendant's Motion
to Strike Harold Warren with Proper Appendix (doc. 76).
After review of the motions, Defendant's response, the record
in this cause, and the applicable law, the Court concludes that
the motions should be and hereby are DENIED.

Considering first the second motion listed above, the Court is
baffled that Plaintiff now seeks to amend his response brief
to Defendant's Motion to Strike after having already been
granted such a lengthy extension of time (an additional month
beyond the normal twenty-one days permitted by local civil
rule 7.1(e)) to file his response in the first place. And the
fact that the amendment is allegedly necessary to comply
with this Court's basic local rules regarding the filing of a
separate and consecutively numbered appendix and including
citations in the brief to specific pages of the appendix is
indeed remarkable, given that this case already has been

pending for almost two years. See N.D. Tex. L. Civ. R. 7.1(i)
and 7.2(e). Counsel ought to be well aware of those rules by
now. Defendant's motion to strike was filed on July 29, 2011.
Plaintiff had more than ample time, in light of the granting of
Plaintiff's requests for extension, to file a compliant response
to the motion in the first instance. Defendant has already filed
a reply brief to Plaintiff's original response to the motion
to strike, and the trial of this cause has been scheduled
for May 2012, which means the Court must soon begin
its consideration of the motion to strike and Defendant's
summary-judgment motion. As a result, Plaintiff's request to
further delay the Court's consideration of these motions by
filing an amended response (which likely also would require
giving Defendant an opportunity to file an amended reply) is
denied.

As for the other motion for leave (regarding expert Harold
Warren), the Court initially notes that the motion fails to
comply with local civil rule 7.1(i), as the documentary
evidence submitted with the motion is not submitted in a
separate, consecutively paginated appendix. The Court is
incredulous that this appendix-free motion for leave was filed
the same day as the above-referenced motion for leave to file
an amended response to Defendant's motion to strike so as to
include a proper appendix. The motion is, therefore, denied on
the ground that it does not comply with local civil rule 7.1(i).

Furthermore, the Court concludes that Plaintiff has wholly
failed to demonstrate good cause for his failure to timely
and completely comply with this Court's scheduling order,
which required that all disclosures relating to expert witnesses
required by Rule 26(a)(2) be made no later than January 28,
2011. See Fed. R. Civ. P. 16(b). Plaintiff's only justification
for not complying with the deadline is that his expert
witness, Harold Warren, allegedly did not deliver his list
of cases to Plaintiff until February 7, and that Warren first
brought the model policies in dispute to his deposition on
May 20, 2011, which allegedly was the first time Plaintiff's
counsel saw them. Nevertheless, Plaintiff admittedly delayed
attempting to supplement his discovery responses regarding
the documents Warren had relied upon until September 12,
approximately three-and-a-half months later and well after
the May 31, 2011, deadline for completing discovery. And he
failed to file the instant motion until November 9.

*2  Rule 26 requires more. Rule 26(e)(1)(A) requires that
supplements to discovery responses be made “in a timely
manner.” Plaintiff wholly fails to explain why he waited over
three months after he received the model policies to attempt

Appendix of Authorities: 177 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 180 of 185

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429077901&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429077901&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286393101&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286393101&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146911601&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146911601&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0161068001&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0161068001&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0168809501&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0168809501&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR16&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR16&originatingDoc=Ia761acd0bb7a11e7b3adfa6a631648d5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)%20


Valenzuela v. City of Haltom City, Not Reported in Fed. Supp. (2012)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2

to supplement his discovery responses and Warren's report to
include them. Addition-ally, the purpose of Rule 26(a)(2)'s
requirement to provide expert reports is to alleviate expense
and avoid unfair surprise:

Rule 26(a)(2) does not allow parties to cure deficient
expert reports by supplementing them with later deposition
testimony. The purpose of Rule 26(a)(2) is to provide
notice to opposing counsel—before the deposition—as to
what the expert witness will testify, see Sherrod v. Lingle,
223 F.3d 605, 613 (7th Cir. 2000); Salgado v General
Motors Corp., 150 F.3d 735, 741 n.6 (7th Cir. 1998), and
this purpose would be completely undermined if parties
were allowed to cure deficient reports with later deposition
testimony. Allowing parties to cure a deficient report with
later depositions would further undermine a primary goal
of Rule 26(a)(2): “to shorten or decrease the need for expert
depositions.” Salgado, 150 F.3d at 741 n.6. After all, the
parties' need for expert depositions would increase if they
could use deposition testimony to provide information they
should have initially included in their Rule 26(a)(2) report.

Ciomber v. Coop. Plus, Inc., 527 F.3d 635, 642 (7th Cir.
2008). Counsel therefore must take care to obtain their
experts' reports and ensure that those reports include all of the
information required by Rule 26(a)(2)(B) (including “exhibits
used to summarize or support” the expert's opinion and “a
list of all other cases in which, during the previous 4 years,
the witness has testified as an expert”) before the deadline
established in the Court's scheduling order.

The Court has grown weary of Plaintiff's dilatory behavior.
And more importantly, the Court concludes that Defendant
would suffer prejudice if the requested extensions of time
were granted. Defendant timely deposed Warren based
upon his then-existing report and filed a motion to strike
his testimony and a summary-judgment motion before the
deadlines established in this Court's scheduling orders, all
of which have long-since passed. As mentioned, a trial is
now only three months away. Permitting Plaintiff to further
supplement his expert's report and testimony likely would
necessitate a delay in the trial, rebriefing regarding the
pending motions, and potentially a reopening of discovery. As
a result, and because Plaintiff has demonstrated such a paucity
of good cause for his delay, his attempt to supplement his
expert's report and discovery responses well after the deadline
for providing same should not be countenanced. See Fed. R.
Civ. P. 37(c)(1) (“If a party fails to provide information or
identify a witness as required by Rule 26(a) or (e), the party
is not allowed to use that information or witness to supply
evidence on a motion, at a hearing, or at a trial, unless the
failure was substantially justified or is harmless.”); Salgado,
150 F.3d at 742 (“the sanction of exclusion is automatic
and mandatory unless the sanctioned party can show that its
violation of Rule 26(a) was either justified or harmless”).

All Citations

Not Reported in Fed. Supp., 2012 WL 13024705

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER

ROBERT PITMAN, UNITED STATES DISTRICT JUDGE

*1  Before the Court is Plaintiffs Wal–Mart Store, Inc.,
et al., (“Wal–Mart”)'s Motion to Strike Intervenor TPSA's
“Supplemental” Expert Report and Exclude Any Testimony
Based On It, (Dkt. 185); Intervenor Texas Package Store
Association (“TPSA”)'s Response, (Dkt. 187); and Wal–
Mart's Reply, (Dkt. 211). For the following reasons, the Court
concludes Wal–Mart's motion should be granted.

I. Background

On February 12, 2015, Wal–Mart filed this lawsuit
challenging the constitutionality of four Texas statutes
regulating the retail sale of liquor. On November 18, 2015,
TPSA filed a motion to intervene, which this Court denied.
TPSA appealed. The Fifth Circuit stayed the case pending
appeal and eventually reversed, holding that TPSA could
intervene as a matter of right. After the court of appeals issued
its mandate, this Court entered an amended scheduling order
to govern the litigation going forward.

Under the amended scheduling order, TPSA was required
to designate its testifying experts and to serve their expert
reports by December 16, 2016, and Wal–Mart was required
to designate its rebuttal experts and serve their reports by
January 6, 2017. Wal–Mart's deadline to designate its rebuttal
experts and serve their reports was extended by agreement
of the parties to January 13, 2017. On December 16, TPSA
timely designated Professors Stephen Magee and Devrim
Ikizler as its testifying experts and served all parties with
a copy of their joint report. Two days after the deadline,
TPSA served a corrected report, which fixed minor formatting
and typographical issues. On January 13, Wal–Mart timely
designated Professor Kenneth Elzinga as its rebuttal expert
and served on all parties a copy of his rebuttal report.
Professors Magee and Ikizler were deposed on January 16 and
17.

On January 20, three days after Magee and Ikizler were
deposed and more than a month after the deadline for TPSA to
designate its experts, TPSA served the parties with a second,
purportedly supplemental expert report. Wal–Mart objects to
TPSA's characterization of the new report as supplemental,
arguing that it contains wholly new assertions and opinions,
and accordingly moves to strike the report from the record as
unauthorized and untimely.

II. Discussion

Under the amended scheduling order, TPSA was required
to “serve ... the materials required by Federal Rule of
Civil Procedure 26(a)(2)(B) on or before December 16,
2016.” (Am. Scheduling Order, Dkt. 151, at ¶ 2). Federal Rule
of Civil Procedure 26(a)(2)(B) requires a retained testifying
expert to produce and disclose a report including “a complete
statement of all opinions the witness will express and the basis
and reasons for them” as well as “the facts or data considered
by the witness in forming them” and “any exhibits that will
be used to summarize or support them.” Federal Rule of Civil
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Procedure 26(e) requires a party to timely “supplement or
correct” any disclosure made under Rule 26(a) “if the party
learns that in some material respect the disclosure or response
is incomplete or incorrect.” Under Federal Rule of Civil
Procedure 37(c), “[i]f a party fails to provide information or
identify a witness as required by Rule 26(a) or (e), the party
is not allowed to use that information or witness ... at trial,
unless the failure was substantially justified or is harmless.”

*2  To avoid exclusion, TPSA must demonstrate that its
new expert report is either (1) an appropriate supplement or
correction under Rule 26(e) or (2) was substantially justified
or harmless under Rule 37(c).

A. Whether TPSA's New Report Is an Appropriate
Supplement Under Rule 26(e)

Federal Rule of Civil Procedure 26(e) requires a party to
supplement or correct a report that it learns is materially
incomplete or incorrect. TPSA argues that its new report is an
appropriate supplement, because (1) the new report provides a
necessary response to Wal–Mart's expert's rebuttal report, and
(2) the new report provides additional detail, data and analysis
in support of the original report's conclusions. Neither basis
warrants a supplemental report under Rule 26(e).

First, TPSA asserts that its new report is an appropriate
response to Wal–Mart's expert's rebuttal report. In essence,
TPSA argues that Wal–Mart's expert's rebuttal demonstrates
the incompleteness of its own expert report thereby triggering
a right to supplement. The Court is unpersuaded. The plain
language of Rule 26(e) (which notably applies not only to
expert reports but to all mandatory disclosures under Rule
26(a) as well as discovery responses) requires a party to
timely cure errors or omissions in its original disclosures.
The rule contains no provision allowing a party to amend
its original disclosure for the purpose of refuting arguments
made in rebuttal.

The Court thus agrees with Wal–Mart that TPSA's
characterization of its new report as a refutation of Wal–
Mart's expert's rebuttal report simply underscores that the
new report is not a supplement at all but in actuality an
unauthorized “sur–rebuttal report.” Both the Federal Rules
and the amended scheduling order anticipate the need for
parties to designate rebuttal experts and to serve rebuttal
expert reports. See Fed. R. Civ. P. (a)(2)(D)(ii); (Am.
Scheduling Order, Dkt. 151, at ¶¶ 2–3). However, neither
authorizes a party to file a sur-rebuttal report. Reading Rule
26(e) to authorize a sur-rebuttal is untenable as such a reading

opens the door to an infinitely iterative process whereby each
new report necessitates not only a counter-report but also a
repeat deposition. To avoid drowning in sur-rebuttal reports,
sur-sur-rebuttal reports and so forth, courts must impose a
limit. The Federal Rules do just that: a testifying expert is
required to produce a single report including “a complete
statement of all opinions the witness will express.” Fed. R.
Civ. P. 26(a)(2)(B) (emphasis added).

Second, TPSA asserts that its new report provides additional
detail, data and analyses in support of its original report's
conclusions. Yet, the plain language of Rule 26(e) does not
allow a supplemental report for the purpose of providing
additional detail. Rather, supplements are allowed only to
cure material errors or omissions. Moreover, the purpose of
Rule 26(a)(2)(B) is to prevent parties from serving expert
reports that are “so sketchy and vague” that they “provide
little help in preparing for a deposition of the witness.” Fed.
R. Civ. P. 26(a)(2)(B) advisory committee's note. Construing
Rule 26(e) to allow a party to supplement its expert report
with additional detail subsequent to the expert's deposition
would undercut the purpose of Rule 26(a)(2)(B), which is
intended to ensure initial expert reports are both “detailed and
complete.” Fed. R. Civ. P. 26(a)(2)(B) advisory committee's
note; see Sierra Club, Lone Star Chapter v. Cedar Point
Oil Co. Inc., 73 F.3d 546, 571 (5th Cir. 1996) (“Rule 26(a)
clearly require that the initial disclosures be complete and
detailed. The purpose of ... supplementary disclosures is just
that ... to supplement. These disclosures are not intended to
provide an extension of the deadline by which a party must
deliver the lion's share of its expert information.”); see also
In re Complaint of C.F. Bean L.L.C., 841 F.3d 365, 371 (5th
Cir. 2016) (holding that a second expert report expanding on
earlier opinions was not a Rule 26(e) supplement).

*3  Moreover, the Court has reviewed TPSA's experts'
second report and concludes that it does not merely provide
additional detail in support of opinions expressed in the
experts' original report. Rather, the purportedly supplemental
report is replete with wholly new arguments, analyses and
opinions. For example, Section II.A of the second report
includes an analysis of the number of chain liquor stores
in Texas relative to the total number of liquor stores in the
state, as well as a comparison to the growth of large grocery
store chains across the country. (Magee & Ikizler Supp.
Rep., Dkt. 185–3, at 3–6 charts s1 & s2). These analyses
were absent from TPSA's original report. Similarly, Section
II.B of the new report includes a regression analysis that
correlates states' per capita alcohol consumption to the degree
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of liquor control in the state and whether Wal–Mart has
a presence in the state while controlling for confounding
variables including religious observation and tourism. (Id.
at 6–9 & app.) While the correlation was presented in
the original report, the regression analysis including the
attempt to control for confounding variables and the data
underlying that analysis are entirely new. As illustrated by
these examples, TPSA's second expert report is additive, not
supplemental.

Thus, the justifications offered by TPSA for filing a
second expert report are not appropriate bases for serving a
supplemental report under Rule 26(e).

B. Whether TPSA's New Report Is Excludable Under
Rule 37(c)

Because TPSA's second expert report is not allowed under
Rule 26(e), TPSA bears the burden of demonstrating that
the second report is either substantially justified or harmless
under Rule 37(c). In Sierra Club, the Fifth Circuit set forth
four factors to guide this inquiry: “(1) the importance of the
witnesses' testimony; (2) the prejudice to the opposing party
of allowing the witnesses to testify; (3) the possibility of
curing such prejudice by granting a continuance; and (4) the
explanation, if any, for the party's failure to comply with the
discovery order.” 73. F.3d at 572 (citing Bradley v. United
States, 866 F.2d 120, 125 (5th Cir. 1989)).

First, TPSA has not demonstrated that the testimony at issue
is of critical importance. TPSA asserts no more than that
striking the new report “could impair the TPSA experts'
ability at trial to fully express the opinions contained in
their original report.” (Resp., Dkt. 187, at 11). Yet, TPSA
does not explain why this is so. Striking the new report will
not prevent TPSA's experts from testifying to any of the
opinions contained in their original report, nor will it prevent
TPSA's experts from explicating or reframing those opinions.
TPSA cites to C.F. Bean, 841 F.3d at 372, in which the Fifth
Circuit found the district court erred by excluding a second
expert report in part because the supplemental testimony was
essential to the party's case. In that case, the district court
granted summary judgment against the party offering the
supplemental report on the basis that it lacked admissible
expert testimony. Id. Here, TPSA does not even venture to
argue that the opinions contained in its second report are
essential, much less dispositive. TPSA simply speculates
that striking the report could limits the scope of it experts'
testimony, but does explain what effect, if any, narrowing the
scope of their experts' testimony will have on the litigation.

Moreover, in C.F. Bean, the Fifth Circuit noted that it has
repeatedly upheld the exclusion of expert testimony in cases
where the “party could call other experts to testify on a
particular issue.” Id. at 373 (citing Metro Ford Truck Sales,
145 F.3d at 324 n.6; 1488, Inc. v. Philisec Investment Corp.,
939 F.2d 1281 (5th Cir. 1991)). Striking TPSA's second expert
report would not prevent TPSA's experts from testifying on
any specific issue, it would simply limit their testimony on
all issues to the opinions articulated in their original report.
The relatively minor importance of the testimony at issue thus
counsels toward exclusion.

Second, if TPSA's second expert report is not excluded, Wal–
Mart will undeniably be prejudiced. TPSA did not disclose
its intention to serve the second report until after Wal–
Mart had served its rebuttal report and after the depositions
of TPSA's experts were underway. If the second report is
allowed, Wal–Mart would be denied the ability adequately
depose TPSA's experts as well as the ability to have its own
expert fully rebut TPSA's experts' opinions. Even if Wal–
Mart were able to re-depose TPSA's experts and to amend or
supplement its rebuttal report, such efforts would be costly.
See id. (finding that allowing an untimely second expert report
would prejudice the opposing party because ‘[t]o properly
rebut and re-depose [the expert] would cost substantial time
and expense”). TPSA argues that Wal–Mart has already been
afforded a sufficient opportunity to depose its experts. Yet,
the deposition transcripts indicate that the experts were not
prepared to discuss opinions subsequently disclosed in the
second report, and, even had they been able to discuss those
opinions, Wal–Mart's counsel could not have been prepared
to depose the experts on opinions that had yet to be disclosed.
Depositions aside, TPSA offers no answer to the concern that
Wal–Mart would be required to amend its rebuttal report,
which could be both time-intensive and expensive. Thus,
the potential prejudice to Wal–Mart also counsels toward
exclusion.

*4  Third, neither party seeks a continuance. TPSA asserts
without explanation that allowing the second expert report
would not require a continuance. But given that the second
report was served shortly before summary judgment briefing
was due, it is unclear to the Court how the potential prejudice
to Wal–Mart could have been avoided without delaying the
trial. Because the parties are in apparent agreement that the
trial should proceed as scheduled in June 2017, the Court
concludes that a continuance is an inappropriate remedy. Cf.
id. (holding exclusion to be an improper remedy where even
the party opposing admission of the expert testimony sought

Appendix of Authorities: 181 of 183

Case 4:23-cv-03560     Document 296-11     Filed 01/30/26 in TXSD     Page 184 of 185

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989019393&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_350_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_125%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989019393&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_350_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_125%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989019393&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_350_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_125%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989019393&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_350_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_125%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040257341&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_372%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040257341&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_372%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040257341&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_373&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_373%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040257341&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_373&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_373%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998134215&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_324%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998134215&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_324%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998134215&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_324%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998134215&pubNum=0000506&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&fi=co_pp_sp_506_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_324%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991142590&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991142590&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991142590&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991142590&pubNum=0000350&originatingDoc=If8af141063a411e8abc79f7928cdeab9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%20


Wal–Mart Stores, Inc. v. Texas Alcoholic Beverage Commission, Not Reported in Fed....
2017 WL 9480314

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 4

a continuance). Moreover, the Court notes that in declining to
suggest a continuance as a potential remedy, TPSA undercuts
its suggestion that the testimony at issue is of high importance.
If the testimony were essential, TPSA would presumably
favor a continuance over exclusion.

Finally, TPSA has offered no compelling explanation for its
failure to timely produce a complete expert report. TPSA
attempt to excuse its second expert report by arguing that
it was served shortly after it received Wal–Mart's rebuttal
report. But, as explained above, a desire to refute a rebuttal
report is not a proper basis for and therefore does not excuse
filing an untimely expert report. Under the Federal Rules
and the amended scheduling order governing this case, TPSA
was required to serve a detailed and complete report on or
before December 16, 2017. If TPSA believed that extenuating
circumstances warranted producing a second report, it should
have first conferred with Wal–Mart and, if unable to reach a
mutually agreeable resolution, sought leave from this Court.
See id. (citing Metro Ford Truck Sales, 145 F.3d at 324)
(holding that the failure to request an extension of the expert
disclosure deadline weighed against admitting the testimony).

All four Sierra Nevada factors counsel against allowing
TPSA's second expert report. Accordingly, the Court

concludes that the appropriate remedy for TPSA's untimely
disclosure is to strike the second expert report pursuant to
Federal Rule of Civil Procedure 37(c) and to disallow any
testimony derived therefrom.

III. Conclusion

Wal–Mart's Motion to Strike Intervenor TPSA's
“Supplemental” Expert Report and Exclude Any Testimony
Based On It, (Dkt. 185), is hereby GRANTED.

Given the overlapping nature of TPSA's experts' two reports,
there is the possibility that disagreements will arise as to what
opinion testimony is admissible. If such disagreements do
arise, Wal–Mart is invited to object to the admissibility of the
testimony offered and the burden will then shift to TPSA to
demonstrate that the testimony falls within the scope of its
original expert report.

All Citations

Not Reported in Fed. Supp., 2017 WL 9480314
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