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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff, Case No.: 4:23-CV-03560-KH

V.
U.S. ANESTHESIA PARTNERS, INC., et al.,

Defendants.

Reply in Support of Plaintiff Federal Trade Commission’s
Motion for Entry of Protective Order
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USAP’s response merely confirms that Ki’jhana Friday should not have access to Highly
Confidential Material in this litigation. Despite USAP’s semantics about what Ms. Friday’s job
“regularly” or “primarily” involves, ECF No. 147 (“Resp.”) 4, her declaration confirms she
advises USAP’s leadership, oversees all of its corporate litigation, and leads the enforcement of
employment agreements it uses to stymy competitors. These responsibilities involve competitive
decision making, and they create a substantial risk that Ms. Friday will inadvertently disclose the
sensitive information of USAP’s competitors and counterparties. Avoiding that risk by limiting
Ms. Friday’s access to Confidential Information will not prejudice USAP, which can still rely on

her and its outside counsel to defend this litigation. The Court should grant the FTC’s motion.

I. USAP admits Ms. Friday is involved in USAP’s competitive decision making.

The FTC has no reason to doubt the sincerity of Ms. Friday’s “sworn insistence” to abide
by the protective order, Resp. 5, but that is not the relevant inquiry. Instead, as USAP recognizes
(Resp. 2-3), Ms. Friday’s access hinges on whether her role is likely to result in the inadvertent
disclosure of the Highly Confidential Materials from USAP’s competitors, and the hospitals and
insurance companies with which USAP contracts. And USAP’s response underscores that Ms.
Friday’s role in competitive decision making at USAP presents an unacceptably high risk of
inadvertent disclosure.

First, Ms. Friday has confirmed that she advises USAP’s board and executives on a
routine basis, which presents unavoidable opportunities for inadvertent disclosure. See Friday
Decl. q 4; ECF No. 145 (“FTC Mem.”) 4. USAP attempts to downplay the risk by asserting that
Ms. Friday is not the “competitive decisionmaker.” Resp. 5, 7 (emphasis added). But the test “is
not strictly limited to decision-making responsibility; it more broadly encompasses a lawyer’s

‘activities, association, and relationship’ with a client and its competitive decision-making
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activities.” F'TC v. Sysco Corp., 83 F. Supp. 3d 1, 3-4 (D.D.C. 2015) (citation omitted). Because
Ms. Friday “regularly participate[s] in meetings of corporate leadership at which competitive
decisions are at least discussed,” the risk of inadvertently disclosing Highly Confidential
Materials warrants denying her access to such information. Cf. FTC v. Peabody Energy Corp.,
No. 4:20-cv-00317-SEP, 2020 WL 1557168, at *7 (E.D. Mo. Apr. 1, 2020).

Second, Ms. Friday “oversees all corporate litigation,” including against likely nonparties
in this litigation. FTC Mem. 4; Friday Decl. 4 4-5. Courts in other government antitrust cases
have denied sensitive information access to in-house counsel who “oversee[] all litigation
matters.” See United States v. Aetna Inc., No. 1:16-cv-01494 (JDB), 2016 WL 8738420, at *7-8
(D.D.C. Sept. 5, 2016)." Here, there is specific reason to believe Ms. Friday’s responsibilities
will result in inadvertent disclosure. As Ms. Friday describes, Friday Decl. § 6, her portfolio has
included litigation against insurers like UnitedHealthcare, which USAP has sued or arbitrated
against at least four other times in the last few years alone. FTC Mem. 5. Allowing her access to
insurers’ (and other nonparties’) Highly Confidential information in this case thus presents a
significant risk of disclosure in other USAP litigations involving the same companies.

Third, even what Ms. Friday calls her “primar[y]” role—employment law—implicates
her in competitive decision making. Friday Decl. § 5; see FTC Mem. 5. The employment
agreements Ms. Friday “craft[s],” Friday Decl. § 4, routinely include non-compete clauses that
USAP uses to “prevent physicians from splitting off” and to “prevent rivals from gaining scale.”

Compl. 4 301. Ms. Friday helps to enforce those agreements. See Friday Decl. 49 4-5. For

example, she tried to prevent physicians acquired through USAP’s anticompetitive purchase of

"' USAP tries to distinguish Aetna, pointing out that the court there denied access to an in-house litigator who was
also “involved in strategic discussions regarding negotiations.” Resp. 7 (quoting 2016 WL 8738420, at *7). But the
Aetna court suggested that supervising other litigation against nonparties was, on its own, reason to deny a counsel
access; indeed, it denied access to two other in-house counsel on those grounds. See 2016 WL 8738420, at *7-8.

2
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Star Anesthesia from working for what USAP itself described as “one of [its] major
competitors.”> USAP is likely to subpoena many of these competitors during this litigation. Ex. F
at Ex. A, p. 3 (listing “anesthesia practice groups” as likely subjects of discovery by USAP).
Granting Ms. Friday access to their Highly Confidential Materials—including their business
strategy, hiring decisions, and relationships with hospitals—will put her in the “untenable
position” of having to “refuse [USAP] legal advice” on matters involving those competitors,
“lest [s]he improperly or indirectly reveal” their information. See Brown Bag Software v.
Symantec Corp., 960 F.2d 1465, 1471 (9th Cir. 1992) (internal quotations omitted).>

II. Limiting Ms. Friday’s access will not impair USAP’s ability to defend itself.

USAP’s claims of prejudice are overblown for three reasons. See Resp. 8-9.

First, USAP fails to address the authority in the FTC’s motion rejecting the notion that in-
house access is necessary to defend this action. FTC Mem. 6-7.* USAP’s experienced outside
antitrust counsel will have full access to all materials produced in discovery. Just because Ms.
Friday is USAP’s in-house counsel who purportedly participates the least in competitive decision
making does not entitle her to access sensitive information. See Resp. 9. If none of USAP’s in-
house counsel can see Highly Confidential Materials, that result is hardly uncommon. See
Brown Bag, 960 F.2d at 1469, 1471 (affirming denial of access for a party’s “sole legal advisor”

who had replaced its outside counsel as the attorney of record); U.S. Steel Corp. v. United States,

2 See Am. Pet. 99 13, 30-31, 38, U.S. Anesthesia Partners of Texas, P.A. v. Conlin et al. (DC-22-15482) (Tex. Dist.
Ct. Dallas Cty., Aug. 22, 2023) (attached as Exhibit E); see, e.g., id. Ex. B Sch. 9 (non-compete agreement); see id.
Ex. H (letter from Ms. Friday).

3 Ms. Friday’s role thus goes beyond the mere supervisory role played by in-house counsel in cases cited by USAP.
See Merial Ltd. v. Virbac SA, No. 4:10-cv-181-Y, 2010 WL 11534378, at *5 (N.D. Tex. June 10, 2010 (“primarily
administrative”); TiVo Inc v. Verizon Commc 'ns, Inc., No. 2:09-cv-257, 2010 WL 9430466, at *3 (E.D. Tex. June
15, 2010) (“supervisory role”).

4 Although USAP gestures at the Fourteenth Amendment (Resp. 8), “[t]he right to counsel does not, however, entail
absolute freedom of choice. . . . [Counsel]’s employment must not entail disclosure of confidential information. The
choice is never completely unfettered.” McCuin v. Tex. Power & Light Co., 714 F.2d 1255, 1262 (5th Cir. 1983).

3
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730 F.2d 1465, 1468 (Fed. Cir. 1984) (“[I]t may well be that a party seeking access should be
forced to retain outside counsel or be denied the access recognized as needed.”); FTC Mem. 3 &
n.1. Indeed, this District’s model protective order for patent matters, upon which USAP attempts
to rely, grants Highly Confidential access to one in-house counsel only “if agreed by the parties.”
See Protective Order § 6(C), https://www.txs.uscourts.gov/sites/txs/files/protectorder.pdf (last
visited May 17, 2024).

Second, USAP does not explain how, as a lawyer who focuses on matters of “state
employment law,” Ms. Friday is essential to help USAP defend this federal antitrust litigation.
See Friday Decl. § 4. This is not like the cases USAP cites, where in-house counsel must have
the full picture to provide specialized knowledge on topics such as computer technology or
patent prosecution.’ See FTC v. Advoc. Health Care Network, 162 F. Supp. 3d 666, 672 (N.D. IIL.
2016) (distinguishing patent cases, which require access for “in-house attorneys who were
intimately familiar” with the subject matter). Apart from “very general, boilerplate language
regarding attorneys needing to share facts with their clients,” USAP fails to specify any reason
why Ms. Friday needs access to Highly Confidential Materials—particularly from nonparties. /d.
at 671.

Third, Ms. Friday can still assist USAP’s outside counsel using Confidential Materials,
non-designated materials, and most importantly, USAP’s own materials. See FTC Mem. 7. This
will allow her to provide the same “expertise and institutional knowledge” she did during the

FTC’s investigation, see Resp. 9, when she could access only USAP’s own materials. The

Highly Confidential Materials from which she would remain restricted in this case are a specific,

5 Compare United States v. Sungard Data Sys., Inc., 173 F. Supp. 2d 20, 21, 24 (D.D.C. 2001); Life Techs. Corp. v.
Biosearch Techs., Inc., No. 2:09-cv-283-TJW-CE, 2011 WL 1157860, at *2 (E.D. Tex. Mar. 29, 2011).
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limited subset of Confidential materials and is presumptively time-limited to the last three years.
Revised® Proposed Protective Order § 2(b). Although USAP suggests that nonparties will
disobey the protective order and improperly designate large swaths of materials as Highly

Confidential, Resp. 9, the Court need not credit such speculation.

CONCLUSION

For the foregoing reasons, the Court should enter the FTC’s revised proposed protective

order restricting Ms. Friday from accessing Highly Confidential Material.

Dated: May 17, 2024 Respectfully submitted,

/s/ Timothy Kamal-Grayson
Timothy Kamal-Grayson (Pro Hac Vice)

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Tel: (202) 326-3369

Email: tkamalgrayson@ftc.gov

Counsel for Plaintiff Federal Trade
Commission

¢ The FTC’s revised proposed protective order makes changes in light of the Court granting Welsh Carson’s motion
to dismiss. A redline to the FTC’s original proposed order (ECF No. 144-1) is attached as Exhibit G.
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CERTIFICATE OF SERVICE

I hereby certify that on this day, I caused the Plaintiff Federal Trade Commission’s Reply
in Support of Motion for Entry of Protective Order, Revised Proposed Protective Order, Second
Declaration of Michael Arin and accompanying exhibits to be served on all counsel of record

using the ECF system of the United States District Court for the Southern District of Texas.

Dated: May 17, 2024

/s/ Timothy Kamal-Grayson
Timothy Kamal-Grayson (Pro Hac Vice)

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Tel: (202) 326-3369

Email: tkamalgrayson@ftc.gov

Counsel for Plaintiff Federal Trade
Commission
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,
V.
U.S. ANESTHESIA PARTNERS, INC,, et al.

Case No.: 4:23-CV-03560-KH
Defendants.

[Revised Proposed] Protective Order

Pursuant to Federal Rule of Civil Procedure 26(c), the parties to the above-captioned case
(the “Litigation”), through their respective counsel, agree that the terms and conditions of this
Protective Order (the “Order”) shall govern the production and handling of all documents, items,
or other information exchanged by the parties and/or nonparties in the Litigation including,
without limitation, responses to requests for production, interrogatories, requests for admissions,
pleadings, exhibits, and deposition or other testimony, regardless of the medium or manner in
which any such materials are generated, stored, or maintained. This includes any material
produced, filed, or served by any party or nonparty during discovery in this Litigation, or any
information included in any such material. The Court finds that good cause exists for entry of a
protective order in this Litigation to prevent unauthorized disclosure and use of confidential
information during and after the course of the Litigation.

Accordingly, IT IS HEREBY ORDERED AS FOLLOWS:

1. Persons/Entities Covered. This Order is binding upon all current and future

parties to this Litigation, including their respective corporate parents, subsidiaries, affiliates,
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successors, or assigns and their respective counsel, agents, representatives, officers, and
employees and any others set forth in this Order. This Order shall also apply to any materials
produced in discovery in this Litigation by nonparties, and shall apply to parties and non-parties
alike, and further provided that this Order does not limit any party or nonparty’s rights with
respect to its own materials that it produces in discovery in this Litigation. When conducting
discovery from nonparties, the parties to this Litigation shall provide notice of the terms of this
Order to such nonparties by providing a copy of this Order with the discovery requests.

2. Designation of Materials. Any party or nonparty responding to discovery

requests or providing materials in connection with this Litigation (“Producing Entity”) may
designate a document, or all or any part of a discovery response, deposition, or other material as
Confidential Material or Highly Confidential Material (defined below) based on a good-faith
belief that such materials qualify for that designation under the terms of this Order:

(a) “Confidential Material” shall mean (i) any information, testimony, or
tangible thing produced during discovery that reveals a trade secret; confidential research,
analysis, development or commercial information, which is maintained as confidential and has
not been released into the public domain (unless through unauthorized disclosure), in accordance
with Federal Rule of Civil Procedure 26(c); (ii) personal information that is protected from
disclosure by statute, regulation, or is otherwise entitled to protection from public disclosure; and
(ii1) any other information for which a good faith claim of need of protection can be made under
the Federal Rules of Civil Procedure and/or applicable law.

(b) “Highly Confidential Material” shall mean any Confidential Material that,
if disclosed, is likely to cause significant competitive or commercial harm. By way of example

only, Highly Confidential Material may include: trade secrets; highly sensitive and non-public
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research or analysis; competitively sensitive customer information; non-public financial,
marketing, or strategic business planning information not more than three (3) years old; current
or future non-public pricing information relating to research, development, testing of, or plans
for existing or proposed future products, or services; information relating to the processes,
apparatus, or analytical techniques used by a party or nonparty in its present or proposed
commercial production of such products or services; confidential contractual terms, proposed
contractual terms, or negotiating positions (including internal deliberations about negotiating
positions) taken with respect to U.S. Anesthesia Partners or competitors to U.S. Anesthesia
Partners; personnel files; and communications that disclose any Highly Confidential Material.
Material that is more than three (3) years old is presumptively not entitled to protection as Highly
Confidential Material; provided, that such material may be considered Highly Confidential
Material if it discloses current business practices. Nothing in the foregoing description of
“Highly Confidential Material” (and, in particular, the fact that financial information less than
three (3) years old is generally considered to be “Highly Confidential Material”) is intended to
foreclose any party from arguing that specific pricing information that may be less than three (3)
years old is neither Confidential Material nor Highly Confidential Material.

(©) The parties to this Litigation and third parties desire to ensure the privacy
of patient records and other information that the parties have determined might contain
Confidential Health Information (““CHI”’) and agree that a Producing Entity may designate CHI
as Confidential Material at a minimum and, as such, subject to the terms of this Order. The
parties to this Litigation and third parties also seek to ensure that any person who receives and
stores CHI in connection with this proceeding will develop, implement, maintain, and use

appropriate administrative, technical, and physical safeguards to preserve the privacy, integrity,
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and confidentiality of any CHI and to prevent unpermitted use or disclosure of any confidential
health information they may receive from any person in connection with this proceeding. CHI
will be securely returned or destroyed pursuant to the provisions of this Order. As used in this
Order, “Confidential Health Information” or “CHI” shall mean any patient health information
protected by any state or federal law, including but not limited to “Protected Health Information”
or “PHI” as set forth in 45 C.F.R. § 160.103.

(d) Confidential and Highly Confidential Material, respectively, shall include:
(1) all copies, extracts, and complete or partial summaries prepared from such Confidential or
Highly Confidential Material; (ii) portions of deposition transcripts and exhibits thereto that
contain or summarize the content of any such Confidential or Highly Confidential Material; (iii)
portions of briefs, memoranda, or any other writings filed with the Court and exhibits thereto that
contain or summarize the content of any such Confidential or Highly Confidential Material; (iv)
written discovery responses and answers that contain or summarize the content of any such
Confidential or Highly Confidential material; and (v) deposition testimony designated in
accordance with paragraph 2(g) below.

(e) Information designated as Confidential or Highly Confidential Material
shall be considered “trade secrets and commercial or financial information” that is “privileged or
confidential” under 5 U.S.C. § 552(b)(4) for the purpose of the Freedom of Information Act.

§)) Any document produced by a Producing Entity in this Litigation may be
designated as Confidential Material by marking it “CONFIDENTIAL” on the face of the
document at the time of production. Any document produced by a Producing Entity in this
Litigation may be designated as Highly Confidential Material by marking it “HIGHLY

CONFIDENTIAL” on the face of the document at the time of production. A Producing Entity



Case 4:23-cv-03560 Document 149-1 Filed on 05/17/24 in TXSD Page 5 of 22

may also designate electronic documents and other non-paper media as Confidential or Highly
Confidential Material, as appropriate, by (i) noting such designation in an accompanying cover
letter; (ii) affixing the confidentiality designation to the material or its container, including the
appropriate confidentiality designation in the load file provided with the electronic production;
(ii1) including the appropriate confidentiality designation in the name of the file(s) provided with
the electronic production; or (iv) using any other means that reasonably notifies the party in
receipt of the material (the “Receiving Party”) of the designation.

(2) Testimony provided in this Litigation may be designated as Confidential
Material or as Highly Confidential Material if the testimony concerns or relates to the
designating party’s or nonparty’s Confidential or Highly Confidential Material. The party or
nonparty desiring to designate any portion of testimony as Confidential or Highly Confidential
Material shall do so by so stating orally on the record on the day that the testimony is being
given. Following any such oral designation, the confidential portions of the deposition shall be
taken only in the presence of persons entitled to access such information under this Order. A
Producing Entity may designate any or all portions of the transcript or video of any deposition
(or of any other testimony) as containing Confidential or Highly Confidential Material in
accordance with this Order by notifying all other parties in writing within thirty (30) calendar
days of the Producing Entity’s receipt of the final transcript that the transcript contains
Confidential or Highly Confidential Material and designating the specific pages and/or lines as
containing Confidential or Highly Confidential Material. All transcripts and videos of testimony
in this Litigation shall be treated as Highly Confidential Material and subject to this Order until
thirty (30) calendar days after a final transcript of the deposition (or other testimony) is received

by the Producing Entity. Any portion of any deposition testimony that is not designated as



Case 4:23-cv-03560 Document 149-1 Filed on 05/17/24 in TXSD Page 6 of 22

Confidential or Highly Confidential Material in accordance with this paragraph, within thirty
(30) calendar days after a final transcript and/or video of the deposition (or other testimony) is
received by the Producing Entity shall not be entitled to the protections afforded to Confidential
or Highly Confidential Material under this Order.

(h) Any document produced (or material containing or summarizing
information from a document produced), as well as all transcripts of any investigational hearings,
during the investigation by the Federal Trade Commission (“FTC” or “Commission”) (the
“Investigatory Material”) shall be treated as Highly Confidential Material under this Order,
notwithstanding any designation or lack thereof on the documents as originally produced, unless
either the original source of the document agrees or the Court orders otherwise. Nothing in this
Order shall constitute any waiver of any applicable privileges or protections from discovery that
may apply to Investigatory Materials pursuant to the FTC’s Rules of Practice or other legal
obligation imposed upon the FTC. The confidentiality of Investigatory Material may be
challenged under the provisions of paragraph 7.

(1) Notwithstanding any of the foregoing, information shall be deemed non-
confidential material under this Order if it is in the public domain, or is already known to a party
through proper means and on a nonconfidential basis or is or becomes available to a party from a
source rightfully in possession of such information on a nonconfidential basis.

3. Individuals to Whom Confidential Material May Be Disclosed. Unless

otherwise ordered by the Court or permitted in writing by a Producing Entity, Confidential
Material may be used only in connection with this Litigation, and disclosure of Confidential

Material may be made only to:
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(a) The Court and court personnel, including assistants, clerks, law clerks, and
other support staff (this category is referred to as the “Court”).

(b) Outside attorneys for a party who are working on this Litigation and their
employed or retained secretaries, paralegals, legal assistants, and support services (including,
without limitation, copy services, jury consultants, interpreters, translators, document
management services, graphics services, and similar professional services) (this category is
referred to as “Outside Attorneys”).

(©) For U.S. Anesthesia Partners, one attorney employed in-house (i) who has
executed the agreement annexed hereto as Appendix A, and (ii) who, at the time of signing the
agreement annexed as Appendix A and for a period of two (2) years after receipt of Confidential
Material, does not participate in or advise on Competitive Decision-Making or litigation or other
legal actions involving the Producing Entity of the Confidential Material (this category is
referred to as “In-House Counsel”). “Competitive Decision-Making” means decision-making
relating to a competitor, or potential competitor, of U.S. Anesthesia Partners, a payor, or a
healthcare provider (such as a hospital or ambulatory surgery center), including decisions
regarding contracts, marketing, pricing, rates, product or service development or design, service
offerings, research and development, mergers or acquisitions, or licensing, acquisition, or
enforcement of intellectual property rights.

(d) [intentionally omitted]

(e) FTC personnel, including FTC Commissioners, as well as FTC attorneys,
employees, and law clerks who are working on, supervising, or being briefed about this

Litigation (this category is referred to as “FTC Personnel”).



Case 4:23-cv-03560 Document 149-1 Filed on 05/17/24 in TXSD Page 8 of 22

6] Court reporters, court videographers, and similar transcription services and
their support staff providing services in court or at depositions for the purpose of assisting the
Court in this Litigation (this category is referred to as “Court Reporters”).

(2) Any expert or consultant, including all nonparty personnel and support
staff assisting such expert or consultant, but not the entity itself by which such expert or
consultant and assisting personnel are employed, who is retained by or for the benefit of any of
the parties in this Litigation to assist counsel in this Litigation, and provided that the expert or
consultant has executed the agreement annexed hereto as Appendix A (this category is referred
to as “Experts”).

(h) Any mediators engaged by the parties or appointed by the Court, and their
support staff (this category is referred to as “Mediators”).

(1) Any person who authored or previously received the material. For e-mails,
this provision is limited to individuals in the to, from, cc, or bee fields, and includes any
attachments to an e-mail that the person received.

() The Producing Entity’s current directors, officers, employees, or outside
counsel.

(k) The Producing Entity’s former employees, provided that the party
showing the former employee the materials has a good faith reason to believe that the former
employee accessed the materials in the ordinary course of business during their employment or
worked on issues sufficiently related that such access would have been likely.

Q) To the extent such Confidential Material was produced by a Producing

Entity, any person who has been designated as a Rule 30(b)(6) witness by the Producing Entity.



Case 4:23-cv-03560 Document 149-1 Filed on 05/17/24 in TXSD Page 9 of 22

(m) A custodian of records that has or had possession of the material or access
in the ordinary course of business to the material.

(n) During the conduct of hearings, witnesses in the Litigation, to whom
disclosure is reasonably necessary and who have signed the agreement annexed hereto as
Appendix A (this category is referred to as “Witnesses”).

(0) Any other person to whom the Producing Entity consents in writing or by
order of the Court.

4. Individuals to Whom Highly Confidential Material May Be Disclosed. Unless

otherwise ordered by the Court or permitted in writing by the Producing Entity, Highly
Confidential Material may be used only in connection with this Litigation, and disclosure of
Highly Confidential Material may be made only to the following, as defined in paragraph 3
above:

(a) The Court.

(b) Outside Attorneys.

(©) FTC Personnel.

(d) Court Reporters.

(e) Experts.

) Mediators.

(2) Any person who authored or previously received the material. For e-mails,
this provision is limited to individuals in the to, from, cc, or bec fields, and includes any
attachments to an e-mail that the person received.

(h) The Producing Entity’s current directors, officers, employees, or outside

counsel.
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(1) The Producing Entity’s former employees, provided that the party
showing the former employee the materials has a good faith reason to believe that the former
employee accessed the materials in the ordinary course of business during their employment or
worked on issues sufficiently related that such access would have been likely.

)] To the extent such Confidential Material was produced by a Producing
Entity, any person who has been designated as a Rule 30(b)(6) witness by the Producing Entity.

(k) A custodian of records that has or had possession of the material or access
in the ordinary course of business to the material.

(D Witnesses.

(m)  Any other person to whom the Producing Entity consents in writing or by
order of the Court.

5. Handling of Confidential Material and Highly Confidential Material. All

material designated Confidential or Highly Confidential shall remain in the possession of the
attorneys who receive such material through discovery in this Litigation, and they shall not
release or disclose the nature, substance, or contents thereof, except that copies of such materials
may be made for the use of those assisting the attorneys to whom disclosure may be made under
paragraphs 3 and 4 above, including Experts, and copies of such materials may be submitted to
the Court under seal as necessary. Persons who have been shown Confidential or Highly
Confidential Material pursuant to this Order and have not otherwise obtained or maintained the
material in the normal course of business shall not retain copies of that material.

6. Inadvertent Failure to Designate as to Confidentiality. Except to the extent

provided in paragraph 2(f), in the event that a Producing Entity fails to designate confidential

material as Confidential or Highly Confidential, the Receiving Party shall, upon a written request

10
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from the Producing Entity, treat and preserve such information, document, paper, or other thing
in accordance with the confidentiality designation that the Producing Entity states should have
been affixed to it. The Producing Entity shall re-produce the information, document, paper, or
other thing with the appropriate confidentiality designation unless doing so would not be feasible
(as, for example, in the case of a final deposition transcript). Each Receiving Party shall replace
the incorrectly designated materials with the newly designated materials, destroy the incorrectly
designated materials, and treat the materials in accord with their new designation. Except as
provided in paragraph 2(f), the inadvertent failure of a party or nonparty to designate material as
Confidential or Highly Confidential at the time of production shall not be deemed a waiver of the
protections afforded by this Order, either as to specific information in the material or as to any
other information relating thereto or on the same or related subject matter. No party shall be
deemed to have violated this Order if, prior to notification of any later designation, such material
has been disclosed or used in a manner inconsistent with the later designation. If material
inadvertently not designated as confidential was filed with a court on the public record or
otherwise disclosed before the time of the material’s later designation, then the Producing Entity
shall be responsible for seeking appropriate relief, including return of the material.

7. Challenging a Confidentiality Designation.

(a) A Receiving Party shall not be obligated to challenge the propriety of a
Confidential or Highly Confidential designation at the time the designation is made. A Receiving
Party may challenge a confidentiality designation at any time or at such time defined and
identified in any pre-trial Order or process entered by this Court, and a Receiving Party’s failure

to have made such a challenge at any previous time, including after acceptance or receipt of

11
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material with a confidentiality designation, shall not be deemed a waiver of the Receiving
Party’s right to challenge any confidentiality designation.

(b) A Receiving Party seeking to challenge a Confidential or Highly
Confidential designation shall give notice in writing of such challenge to counsel for the
Producing Entity specifying the document or portion of document or otherwise identifying the
materials at issue and setting forth the basis for the Receiving Party’s challenge.

(©) Within seven (7) calendar days of receipt of written notice that the
Receiving Party objects to the confidentiality designation, counsel for the Producing Entity shall
meet and confer with counsel for the Receiving Party to attempt to resolve the challenge.

(d) If the Receiving Party and Producing Entity are unable to resolve the
challenge within fourteen (14) calendar days of the notice provided under paragraph 7(b), then
the Receiving Party may move the Court for an order removing the challenged material from the
restrictions of this Order. Any papers filed in support of or in opposition to this motion shall, to
the extent necessary, be filed under seal to preserve the claimed confidentiality of the material at
issue. The Producing Entity bears the burden of proof on the issue of the propriety of the
challenged confidentiality designation.

(e) Until the parties or the Court resolves a challenge to the designation of
Confidential or Highly Confidential Material, the asserted designation shall remain in effect.

8. Challenging In-House Counsel Access.

(a) Within seven (7) days after entry of this Order, Defendant must submit to
the FTC a written statement that (1) sets forth the full name of the designated In-House Counsel;
(1) describes the In-House Counsel’s past, and current, and reasonably foreseeable future

primary job duties and responsibilities in sufficient detail to determine if In-House Counsel
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participates in or advises on, or may participate in or advise on, any competitive decision-
making; and (iii) lists the current litigations or other legal actions in which the In-House Counsel
participates or advises on behalf of defendant. Within eight (8) days after entry of this Order, the
FTC must provide a copy of this Order and the written statement to all nonparties that produced
materials in response to compulsory process during the FTC’s investigation. For nonparties that
did not produce materials during the FTC’s investigation, the party serving a subpoena on that
nonparty shall attach a copy of this Order and the written statement to the request.

(b) Defendant may disclose Confidential Material to its designated In-House
Counsel unless the defendant receives a written objection from another party or the Producing
Entity within (a) eighteen (18) days of entry of this Order (for nonparties that provided
documents or information in response to compulsory process from the FTC during its
investigation) or (b) fourteen (14) days of receipt of the first request in the form of a subpoena
for documents or information. Any such objection must set forth in detail the grounds on which
it is based. For the avoidance of doubt, Defendant may not disclose Confidential material to its
designated In-House Counsel during the objection period.

(©) If a Defendant receives a timely written objection, it must meet and confer
with the objecting party or nonparty to try to resolve the matter by agreement within seven (7)
calendar days of the written objection. If no agreement is reached, the objecting party or
nonparty must file a motion seeking a ruling from the Court on its objections within seven (7)
calendar days of the conference or other date agreed-to by the parties to the dispute. The
response to any such motion will be due within seven (7) calendar days.

(d) Until the parties to the dispute or the Court resolves a challenge to the

sharing of Confidential Material with a defendant’s In-House Counsel, the defendant shall not
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share such Confidential Material with its In-House Counsel, nor can the objecting party or
nonparty withhold production or provision of documents or information from Defendant’s
Outside Attorneys or Experts.

9. Filing Confidential Material and Highly Confidential Material. No

Confidential or Highly Confidential Materials, including, but not limited to, any documents,
pleadings, motions, transcripts, or other filings that disclose the contents or substance thereof,
shall be filed in the public record of the Litigation unless otherwise ordered by the Court. In
filing papers with the Court that contain or make reference to material designated as Confidential
or Highly Confidential, the filing party or nonparty will seek leave from the Court to file the
Confidential or Highly Confidential Material under temporary seal. Upon or after filing any
paper containing Confidential or Highly Confidential Material, the filing party or nonparty shall
file on the public record a duplicate copy of the paper that does not reveal the Confidential or
Highly Confidential Material. The Producing Entity will have fourteen (14) days to provide a
basis for maintaining the record under seal consistent with the public's common-law and First
Amendment right of access. Any responses in opposition are due fourteen (14) days after the
Producing Entity files its motion. No replies are permitted without leave of court. Nothing in this
Order shall restrict the parties or nonparties from challenging the filing or maintenance of any
Confidential or Highly Confidential Material under seal.

10. Use of Confidential Material and Highly Confidential Material.

(a) All documents produced in discovery, and all materials designated
Confidential and Highly Confidential, shall be used solely in furtherance of the prosecution,
defense, or attempted settlement of this Litigation, shall not be used at any time for any other

purpose whatsoever, except as provided in paragraph 10(b) below, including, without limitation,
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any commercial or business purpose, and shall not be disclosed to or made accessible to any
person except as specifically permitted by this Order. All materials designated Confidential or
Highly Confidential must be stored and maintained by the Receiving Party in a manner no less
secure than a Receiving Party would store and maintain its own confidential material or that of
its clients.

(b) Nothing in this Order prevents the parties to Electrical Medical Trust, et
al. v. U.S. Anesthesia Partners, Inc., et al., No. 4:23-cv-04398 (S.D. Tex.; Bennett, J.) from
utilizing Confidential or Highly Confidential Material in connection with that action, provided
that a protective or confidentiality order is entered in that case that provides protections for
Confidential and Highly Confidential Material comparable to the protections for such
information contained in this Order. Prior to such use, Defendant must provide to all Producing
Entities (that provided documents or materials during the FTC’s investigation) proof of the entry
of such order.

(©) This Order shall not restrict any attorney who is a qualified recipient under
the terms of this Order from rendering advice to his or her client that is a party with respect to
these actions, and in the course thereof, from generally relying upon his or her examination of
Confidential or Highly Confidential Material. In rendering such advice or in otherwise
communicating with the client, the attorney shall not disclose directly or indirectly the specific
content of any Confidential or Highly Confidential Material of another party or nonparty where
such disclosure would not otherwise be permitted under the terms of this Order.

(d) If any Confidential or Highly Confidential Material is filed in the public
record by the Producing Entity, such public filing shall constitute the Producing Entity’s waiver

of the designation of the publicly filed material for its use by any party in this Litigation;
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provided, however, that inadvertent disclosure of Confidential or Highly Confidential Material
through a public filing shall not constitute a waiver if the inadvertent disclosure is corrected
within three (3) business days by withdrawing the public filing containing Confidential or Highly
Confidential Material, and the filing is replaced with a filing under seal pursuant to paragraphs 6
and 9. However, such public filing will not constitute a waiver of any confidentiality
designations made with respect to any non-publicly filed portions of the publicly filed document
or concerning any other material not actually publicly filed.

(e) Nothing in this Order shall be construed to prejudice any party’s right to
use Confidential or Highly Confidential Material in any hearing or other pre-trial proceeding
before the Court, or any party’s right to challenge any such use.

® The parties agree to cooperate in good faith to develop a process for
disclosure of Confidential or Highly Confidential information at trial.

(2) Subject to taking appropriate steps to preserve confidentiality, the
Commission may disclose Confidential Material, Highly Confidential Material, or Sensitive
Personal Information to other governmental entities, as provided by 16 C.F.R. §§ 4.9-4.11, 15
U.S.C. §§ 46(f) and 57b-2, or as otherwise authorized or required by law. Such entities include
officers and employees of Federal or State law enforcement agencies (including duly authorized
employees of the Commission) and congressional committees.

11. Other Proceedings. Any person or party subject to this Order who receives a

subpoena or other request for production of information covered by this Order shall promptly
notify the Producing Entity so that the party or nonparty may have an opportunity to appear and
be heard on whether that information should be disclosed. Confidential and Highly Confidential

Material shall not be produced in any other proceeding, or for any use other than in this
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Litigation, without an order compelling production from a court of competent jurisdiction or the
agreement of the Producing Entity.

12. Unauthorized Disclosure of Confidential or Highly Confidential Material.

(a) If any person subject to this Order becomes aware that they or any other
person has, either intentionally or inadvertently, disclosed Confidential or Highly Confidential
Material to someone not authorized to receive such material under this Order, counsel for the
party involved shall (i) as soon as is practicable notify in writing the Producing Entity of the
unauthorized disclosure; (i1) use best efforts to obtain the return or destruction of all copies of the
protected materials; and (iii) inform the person or persons to whom unauthorized disclosures
were made, to the extent the person or persons are identifiable, of the terms of this Order.

(b) The Court has jurisdiction to enforce this Order and to grant relief, as
authorized by law or in equity, for any violations thereof.

13. Inadvertent Production or Disclosure of Privileged Documents. If information

subject to a claim of attorney-client privilege, work product immunity, or any other applicable
privilege or immunity is produced inadvertently, the parties shall comply with Federal Rule of
Evidence 502(d), Federal Rule of Civil Procedure 26(b)(5)(B), and any other relevant order of
the Court.
14. Nonparties.
(a) If information sought in a discovery request implicates a Producing
Entity’s obligation to a nonparty not to disclose such information, the following procedures shall

be followed:
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(1) The Producing Entity shall timely serve a written objection to the
production of such information on the basis of its obligation to a nonparty not to disclose the
information.

(i1) The Producing Entity shall, no later than the date on which written
objections are served under paragraph 14(a)(i), provide the nonparty written notice of the
pending request and a copy of this Order.

(ii1))  If the nonparty does not object to the disclosure within fourteen
(14) calendar days from which the written notice of the pending request was sent by the party or
such additional time as may be required by the Producing Entity’s obligation to the nonparty, the
Producing Entity shall produce the materials subject to any appropriate designations under the
terms of this Order.

(iv)  If the nonparty objects to the disclosure, the nonparty shall timely
seek a protective order by filing within fourteen (14) calendar days from the objection a motion
for a protective order or other appropriate relief from the Court. Should the nonparty timely seek
relief, no disclosure shall be made or required unless disclosure is ordered by the Court.

(v) Nothing in this Order shall be deemed to require any Producing
Entity to subject itself to any penalties for noncompliance with any legal process or order, or to
seek any relief from the Court in connection with obligations imposed by a discovery request.

(b) If any discovery requests are served on a nonparty, the party serving the
discovery request shall provide the nonparty with notice of the terms of this Order. Documents
produced by nonparties in this Litigation that consist of or contain portions of documents
originally created or generated by a party shall be treated as Highly Confidential. If any party

believes the designation should be Confidential or no designation, it can notify the party who
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originally created/generated the document, the parties can confer, and go through the dispute
resolution process as necessary.

15.  Further Application. Nothing in this Order shall preclude any party, or any

nonparty from whom discovery has been requested, from applying to the Court for additional or
different protective provisions with respect to specific material based on a showing of good
cause. The Court shall retain jurisdiction over the parties, nonparty Producing Entities and over
any person executing an undertaking to be bound by the terms of this Order, during the pendency
of the Litigation and for such time thereafter as is needed to enforce the terms of this Order.

16. Reservation of Rights.

(a) By designating any material Confidential or Highly Confidential, the
parties do not acknowledge that any such material is relevant or admissible in this Litigation. All
parties reserve the right to seek discovery of, or alternatively to resist discovery of, such material
in this Litigation.

(b) Nothing in this Order shall prohibit a party from using or disclosing
publicly available or independently discovered information, unless the party is aware that the
information has become public improperly or inadvertently.

(©) Nothing in this Order prevents any party from seeking a further order of
this Court pursuant to Federal Rule of Civil Procedure 26(c).

17. Modification. The Court retains the right to allow disclosure of any subject
covered by this Order or to modify this Order at any time. Furthermore, nothing in this Order
shall prejudice the right of the parties to stipulate (subject to Court approval) an amendment,
modification, or supplement to this Order. Nothing in this Order shall preclude any party from

seeking an order of the Court amending, modifying, or supplementing this Order.

19



Case 4:23-cv-03560 Document 149-1 Filed on 05/17/24 in TXSD Page 20 of 22

18. Conclusion of this Litigation.

(a) The provisions of this Order will not terminate at the conclusion of this
Litigation. This Order shall remain in full force and effect unless modified, superseded, or
terminated by written agreement of the parties or by an order of this Court.

(b) Absent a written request by a Producing Entity to return materials (at its
own expense) within sixty (60) calendar days after such time as this Litigation is concluded,
whether by final adjudication on the merits from which there remains no right of appeal, or by
other means, all persons having received information designated as Confidential or Highly
Confidential Material must destroy such materials. Alternatively, the Producing Entity may
require all counsel to certify in writing to the Producing Entity that all such information has been
destroyed. As to those materials that contain or reflect attorney work product, counsel of record
for the parties shall be entitled to retain such work product in their files, so long as such
materials, in accordance with the provisions of this Order, are clearly marked to reflect that they
contain information subject to this Order and are maintained as such.

(©) Notwithstanding any other provision of this Order, attorneys shall be
entitled to retain pleadings, affidavits, motions, briefs, expert reports (and exhibits thereto),
correspondence (including internal correspondence and e-mail), any other papers filed with the
Court (including exhibits), deposition transcripts (including exhibits), and the trial record
(including exhibits) even if such materials contain Confidential or Highly Confidential Material,
so long as this Order will continue to govern any such retained materials. The Receiving Party’s
reasonable efforts shall not require the return or destruction of materials that (i) are stored on
backup storage media made in accordance with regular data backup procedures for disaster

recovery purposes; (ii) are located in the email archive system or archived electronic files of
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departed employees; (iii) are subject to litigation hold obligations; or (iv) are otherwise required
by law to be retained. Backup storage media need not be restored for the purpose of returning or
certifying destruction of materials, but any such materials retained in backup storage media shall
continue to be treated in accordance with this Order.

(d) Nothing in this Order shall preclude the FTC from complying with the
provisions of Rule 4.12 of the FTC’s Rules of Practice, 16 C.F.R. § 4.12.

19. Termination of Access.

(a) In the event any person or party permanently ceases to be engaged in the
conduct of these actions, such person’s or party’s access to Confidential and Highly Confidential
Material shall be terminated, and all copies thereof shall be returned or destroyed in accordance
with the terms of paragraph 18 above, except that such return or destruction shall take place as
soon as practicable after such person or party ceases to be engaged in the conduct of this
Litigation.

(b) The provisions of this Order shall remain in full force and effect as to any
person or party who previously had access to Confidential and Highly Confidential Material,

except as may be specifically ordered by the Court or consented to by the Producing Entity.

IT IS SO ORDERED.

Dated:

Kenneth M. Hoyt
United States District Judge
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APPENDIX A
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

L , am employed as by

. I acknowledge and certify as follows:

1. I have read the Protective Order in Federal Trade Commission v. U.S. Anesthesia
Partners, Inc, et. al., Civil Action No. 4:23-CV-03560, United States District Court for the
Southern District of Texas and agree to be bound by its terms.

2. I will not make copies or notes of Confidential or Highly Confidential Material
that I receive in this litigation except as necessary to enable me to render assistance in connection
with this Litigation.

3. I will not disclose Confidential or Highly Confidential Material that I receive in
this Litigation to any person not expressly entitled to receive it under the terms of the Protective
Order and will retain any such material in a safe place.

4. I will not use Confidential or Highly Confidential Material that I receive in this
Litigation for any purpose other than that authorized by the Protective Order.

5. I will retain all Confidential or Highly Confidential Material that I receive in this
Litigation in my custody until I have completed my assigned duties, whereupon the materials
will be returned to the person that provided them to me or destroyed, as provided by the
Protective Order. Such delivery or destruction shall not relieve me from any of the continuing
obligations imposed upon me by the Protective Order.

6. I agree to be subject to the continuing jurisdiction of the United States Court for
the Southern District of Texas for the sole purpose of having the terms of the Protective Order
enforced.

7. I understand that my failure to abide by the terms of the Protective Order will
subject me, without limitation, to civil and criminal penalties for contempt of Court.

Date: Signature:

Address:
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FEDERAL TRADE COMMISSION,

U.S. ANESTHESIA PARTNERS, INC,, et al.

Plaintiff, Case No.: 4:23-CV-03560-KH

V.

Defendants.

Second Declaration in Support of Plaintiff Federal Trade Commission’s
Motion for Entry of Protective Order

I, Michael J. Arin, declare as follows:

1.

I am an attorney licensed to practice in the state of California and admitted pro hac vice
representing the Plaintiff Federal Trade Commission in the above-captioned matter.

I submit this declaration in support of the FTC’s Motion for Entry of Protective Order.
Attached hereto as Exhibit E is a true and correct copy of U.S. Anesthesia Partners of
Texas, P.A.’s first amended petition filed on August 22, 2023, in U.S. Anesthesia
Partners of Texas, P.A. v. Conlin et al., No. DC-22-15482 (Tex. Dist. Ct. Dallas Cty.).
Attached hereto as Exhibit F is a true and correct copy of Defendant U.S. Anesthesia
Partners, Inc.’s Initial Disclosures Pursuant to Federal Rule of Civil Procedure 26(a)(1).
Attached hereto as Exhibit G is a true and correct redline comparing the FTC’s Revised

Proposed Protective Order with its original Proposed Protective Order (ECF No. 144-1).

I declare under penalty of perjury that the foregoing is true and correct.
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Dated: May 17, 2024 /s/ Michael J. Arin
Michael J. Arin (Pro Hac Vice)

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Tel: (202) 326-3531

Email: marin@ftc.gov

Counsel for Plaintiff Federal Trade
Commission
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EXHIBIT E

to Second Arin Declaration in Support of Plaintiff Federal Trade Commission’s Motion for
Entry of Protective Order
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EXHIBIT F

to Second Arin Declaration in Support of Plaintiff Federal Trade Commission’s Motion for
Entry of Protective Order
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,

V. Case No.: 4:23-CV-03560-KH

U.S. ANESTHESIA PARTNERS, INC.,, et al.

Defendants.

DEFENDANT U.S. ANESTHESIA PARTNERS, INC.’S INITIAL DISCLOSURES
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 26(a)(1)

Pursuant to Federal Rule of Civil Procedure 26(a)(1), Defendant U.S. Anesthesia
Partners, Inc. (“USAP”) hereby submits its first initial disclosures. The following disclosures are
based on information reasonably available and currently known to USAP. This litigation is at
the earliest stage, and USAP is without the benefit of the investigative files, materials pertaining
to witnesses, and other information or documents obtained by the Federal Trade Commission
(“FTC”) at this point in the case. USAP expressly reserves the right to correct, modify, and/or
supplement these disclosures in accordance with Federal Rule of Civil Procedure 26(e)(1)(A),
and reserves all objections relative to the use, for any purpose, of these disclosures or of any
information or document referenced herein. By identifying individuals as part of these
disclosures, USAP makes no representations, concessions, or admissions, regarding the relevant
knowledge or competence to testify of any of those individuals, and reserves the right to object
on any grounds, to any deposition or testimony of any such individuals.

USAP reserves the right to rely upon any of the individuals or entities identified for

subjects other than those listed. In addition, all of these disclosures are made without prejudice
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to producing, or disclosing, during discovery or at any point before trial, any additional
documents, data, information, or witnesses, subsequently determined or discovered to have been
omitted from these disclosures.

USAP reserves the right to make objections to the production and admissibility of any
documents or tangible things, or the answering of interrogatories regarding any matters discussed
herein. USAP also reserves the right to move for a protective order pursuant to Federal Rule of
Civil Procedure 26 before producing or allowing any discovery of the matters stated herein.
USAP does not waive the attorney-client privilege, the attorney-work product doctrine, or any
other available privilege, doctrine, or immunity from discovery.

Finally, in making these disclosures, USAP does not waive its position that the FTC lacks
the statutory authority both to seek injunctive relief independent from an administrative
proceeding and to challenge USAP’s past conduct; that each of the FTC’s antitrust claims or
allegations fail to state a claim as a matter of law and should be dismissed with prejudice; its
position that the FTC has failed to appropriately define any relevant market or USAP’s role in
any such markets; or its position that the FTC has failed to allege any actionable price-fixing or
market-allocation agreement.

L Rule 26(a)(1)(A)(i): the name and, if known, the address and telephone number of
each individual likely to have discoverable information—along with the subjects of that

information—that the disclosing party may use to support its claims or defenses, unless
the use would be solely for impeachment

Pursuant to Federal Rule of Civil Procedure 26(a)(1)(A)(i) and subject to the
qualifications stated above, USAP identifies the individuals and third parties listed in Exhibits A
and C attached hereto as likely to have discoverable information that USAP may use to support
its claims or defenses, excluding persons to be used solely for impeachment. USAP reserves the

right to rely upon information derived from additional persons as such individuals come to
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USAP’s attention through further discovery and investigation, to rely upon evidence obtained
from any persons identified by the FTC, and to rely upon evidence obtained from the individuals
and third parties listed in Exhibits A and C with respect to any subject. As discovery is ongoing,
and USAP has not yet issued document requests, and USAP does not yet have the benefit of any
investigative files, information, or other materials from the FTC, USAP reserves the right to
supplement Exhibits A and C to the extent necessary to identify additional current or former
employees, current or former FTC personnel, or third parties that may possess information
relevant to USAP’s defenses or the allegations by the FTC.
I1. Rule 26(a)(1)(A)(ii): a copy—or a description by category and location—of all
documents, electronically stored information, and tangible things that the disclosing

party has in its possession, custody, or control and may use to support its claims or
defenses, unless the use would be solely for impeachment

Pursuant to Federal Rule of Civil Procedure 26(a)(1)(A)(ii) and subject to the
qualifications stated above, USAP identifies in Exhibit B hereto those categories of documents,
data compilations, and tangible things in its possession, custody, or control that it may use to
support its claims or defenses in this action, unless such use is solely for impeachment. USAP
makes these disclosures without waiving any arguments it may have concerning the relevance or
admissibility of, or the proper weight to be accorded to, any of the information contained in the
documents described. As discovery is ongoing, and USAP has not yet issued document requests,
USAP reserves the right to supplement Exhibit B to the extent necessary to identify additional
categories of documents that may relate to information relevant to USAP’s defenses.

III.  Rule 26(a)(1)(A)(iii): a computation of each category of damages claimed by the
disclosing party

USAP is not seeking monetary damages at this time. USAP reserves the right to

supplement, modify, or amend this disclosure as the action proceeds.
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IV.  Rule 26(a)(1)(A)(iv): any insurance agreement under which an insurance business
may be liable to satisfy all or part of a possible judgment in the action or to indemnify
or reimburse for payments made to satisfy the judgment
As applicable to the remedies currently pled in the operative Complaint, USAP has not

identified an insurance agreement under which an entity carrying on an insurance business may

be liable to indemnify or reimburse for payments made to satisfy any judgment entered in this

action.

Dated: May 13, 2024 /s/ Geoffrey Klineberg

Geoffrey Klineberg
David J. Beck (TX Bar No. 00000070) Geoffrey Klineberg (Pro Hac Vice)
(Federal 1.D. No. 16605) KELLOGG, HANSEN, TODD,

BECK REDDEN LLP FIGEL & FREDERICK, P.L.L.C.
1221 McKinney Street, Suite 4500 1615 M Street N.W., Suite 400
Houston, TX 77010 Washington, D.C. 20036

Tel: (713) 951-3700 Tel: (202) 326-7900

Fax: (713) 951-3720 Fax: (202) 326-7999
dbeck@beckredden.com gklineberg@kellogghansen.com

Counsel for Defendant U.S. Anesthesia Partners, Inc.
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Exhibit A
Name Position Contact Subject(s)
Information
Blaylock, David Vice Chairman, Kellogg, Hansen, Competition to USAP;

USAP-Texas (North)
Clinical Governance

Todd, Figel &

Frederick, P.L.L.C.

Texas acquisitions;
facility relationships;

Board procompetitive
benefits
Bratberg, Kristen Former Chief Kellogg, Hansen, Competition to USAP;
Executive Officer; Todd, Figel & facility relationships;
Former Member, Frederick, P.L.L.C. | procompetitive
USAP Board of benefits;
Directors
Burns, Frank Chief Administrative | Kellogg, Hansen, Payor negotiations
Officer Todd, Figel &
Frederick, P.L.L.C.
Dennis, Kori SVP, M&A & Kellogg, Hansen, Competition to USAP;
Portfolio Todd, Figel & Texas acquisitions;
Management Frederick, P.L.L.C. | procompetitive
benefits; facility
relationships; payor
negotiations
Dutton, Richard Chief Quality Officer | Kellogg, Hansen, Procompetitive
Todd, Figel & benefits; facility
Frederick, P.L.L.C. | relationships
Flowers, Dale Chief Operating Kellogg, Hansen, Facility relationships;
Officer Todd, Figel & procompetitive
Frederick, P.L.L.C. | benefits

Glenesk, Alan

Former EVP, Payor

Kellogg, Hansen,

Payor negotiations;

Contracting Todd, Figel & procompetitive
Frederick, P.L.L.C. | benefits
Grimes, James Chief Financial Kellogg, Hansen, USAP financial
Officer Todd, Figel & performance; Texas

Frederick, P.L.L.C.

acquisitions; facility
relationships; payor

negotiations
Holland, Michael Former Chief Kellogg, Hansen, Competition to USAP;
Development Officer | Todd, Figel & Texas acquisitions;
Frederick, P.L.L.C. | procompetitive
benefits




Case 4:23-cv-03560 Document 149-4

Filed on 05/17/24 in TXSD Page 7 of 20

Name Position Contact Subject(s)
Information
Holliday, Scott Chairman, USAP Kellogg, Hansen, Competition to USAP;

Board of Directors;
Chairman, USAP-
Texas (North)
Clinical Governance
Board

Todd, Figel &
Frederick, P.L.L.C.

Texas acquisitions;
facility relationships;
procompetitive
benefits; billing
arrangements;
Envision agreement

Maloney, Matthew

President of Clinical
Operations

Kellogg, Hansen,
Todd, Figel &
Frederick, P.L.L.C.

Competition to USAP

McCort, Brian

EVP, Payor Relations

Kellogg, Hansen,

Payor negotiations;

Todd, Figel & procompetitive
Frederick, P.L.L.C. | benefits
Regan, Brian Former Member, Ropes & Gray, LLP | Competition to USAP;

USAP Board of Texas acquisitions;
Directors facility relationships;
procompetitive
benefits; Envision
agreement
Schoppa, Derek Member, USAP Kellogg, Hansen, Competition to USAP;

Board of Directors;
Chairman, USAP

Todd, Figel &
Frederick, P.L.L.C.

Texas acquisitions;
facility relationships;

CGB for Houston; procompetitive
Chairman, USAP- benefits; payor
Texas (Gulf Coast) negotiations
Clinical Governance
Board; Chair, USAP
Clinical Operations
Committee
Swygert, Thomas USAP Growth Kellogg, Hansen, Competition to USAP;
Physician Leader; Todd, Figel & Texas acquisitions;
Frederick, P.L.L.C. | facility relationships;
procompetitive
benefits
Wade, Lankford Former Chief Kellogg, Hansen, USAP Financial

Financial Officer

Todd, Figel &
Frederick, P.L.L.C.

Performance; facility
relationships; payor
negotiations
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Name Position Contact Subject(s)
Information
Wright, Len Chief Executive Kellogg, Hansen, Competition to USAP;
Officer Todd, Figel & Texas acquisitions;
Frederick, P.L.L.C. | facility relationships;
procompetitive
benefits
Commercial payors, | Unknown TO BE Competition to USAP;
self-funded DETERMINED Texas acquisitions;
insurance plans, facility relationships;
anesthesia practice procompetitive
groups, health care benefits; payor
facilities, and negotiations; harm.
individual patients
identified by the
FTC as having
suffered some
alleged degree of
injury or harm;
health care facilities,
anesthesiologists,
and patients who
benefitted from
USAP’s innovation
and quality
improvements.
FTC or DOJ Unknown TO BE Competition to USAP;
employees or DETERMINED Texas acquisitions;

representatives in
connection with any
prior investigation
of a USAP
acquisition, or any
other investigations
related to alleged
harms or the alleged
market in Texas.

facility relationships;
procompetitive
benefits; payor
negotiations; harm.
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Exhibit B

The following documents are located at the offices of USAP; physical locations of public
source(s); or at the offices of USAP’s counsel. USAP notes that it has already produced
hundreds of thousands of pages of documents including data responses from a variety of sources
related to a number of the categories listed below or more broadly in connection with the FTC’s
pre-complaint investigation. This list is not intended to be exhaustive or to identify all types and
categories of documents, information, and materials already produced or that will be requested
from non-parties in the case. Nor is this list intended to suggest that additional discovery of
USAP regarding the FTC’s historical allegations would be proportional or appropriate.

e Documents and data related to competition with, or competitors to, USAP, and the
geographic or product markets identified by the FTC.

e Documents and data related to each of the anesthesia practices that USAP acquired or
considered acquiring.

e Documents and data related to the investigation into and clearance of USAP’s prior
acquisitions.

e Documents and data related to negotiations between USAP and commercial payors
regarding the terms establishing USAP’s participation in those payors’ provider network.

e Documents and data related to USAP’s advocating for, negotiation of, execution of, and
performance of anesthesia services agreements with health care facilities (including those
services agreements containing exclusivity agreements).

e Documents and data related to USAP’s partnership and employment agreements with

physician anesthesiologists and CRNAs.
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e Documents and data related to USAP financial performance, forecasts, valuations, and
growth strategies.

e Documents and data related to treatment outcomes for patients who receive anesthesia
services from USAP physician anesthesiologists and CRNAs.

e Documents and data related to health care facilities’ and patients’ satisfaction with

USAP’s anesthesia services.
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Exhibit C
Nonparty Contact Info Subjects
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of ASC at West facility relationships and
Ave procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Ascension facility relationships and
Hospitals - Seton procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Atkins Expert facility relationships and
Sinus Care procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baptist St. facility relationships and
Anthony’s Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baylor Heart facility relationships and
and Vascular Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Baylor Medical
Center at Irving

facility relationships and
procompetitive benefits

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baylor facility relationships and
Orthopedic and Spine Hospital procompetitive benefits

at Arlington

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baylor facility relationships and
Regional Medical Center at procompetitive benefits
Grapevine

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baylor Scott & facility relationships and
White The Heart Hospital - procompetitive benefits
McKinney

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Baylor facility relationships and
University Medical Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Bear Creek facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Blue Star
Surgery Center

facility relationships and
procompetitive benefits
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Nonparty Contact Info Subjects
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of BSA Hospice facility relationships and
of the Southwest procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Cardiac Cath facility relationships and
Lab of Mid-Cities procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of CHI St. Luke's facility relationships and
Health Memorial procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Children 1st facility relationships and
Dental and Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Clear Fork facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Covenant facility relationships and
Hospital Plainview procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Eclipse facility relationships and
Surgicare procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Endo Sedation facility relationships and
procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Envision competition to USAP and the
Healthcare Envision agreement
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of FortisBMI facility relationships and
procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Galleria facility relationships and
Periodontics and Implants procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Hays Surgery facility relationships and
Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of HCA Houston
Healthcare Tomball

facility relationships and
procompetitive benefits
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Nonparty Contact Info Subjects
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Heaton Laser facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Hedwig ASC facility relationships and
procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Hill Country facility relationships and
Memorial Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Hill Country facility relationships and
Memorial Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Houston facility relationships and
Children's Dental Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Houston facility relationships and
Methodist The Woodlands procompetitive benefits
Hospital
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Las Colinas facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of MagForce, facility relationships and
USA, Inc. procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Medical City facility relationships and
Dallas Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Medical City facility relationships and
Dallas Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Medical City facility relationships and
Surgery Center/Fort Worth procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Memorial facility relationships and
Hermann Specialty Hospital procompetitive benefits
Kingwood
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Memorial
Hermann Sugar Land Hospital

facility relationships and
procompetitive benefits
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Nonparty Contact Info Subjects

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Memorial facility relationships and
Hermann Surgical Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Memorial facility relationships and
Hermann Surgical Hospital procompetitive benefits
Kingwood

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Charlton procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Children's Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Health System procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Hospital Atascosa procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Hospital Hill Country procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
McKinney Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Richardson Medical Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Specialty & Transplant procompetitive benefits
Hospital

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Sugarland Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Methodist
Texsan Hospital

facility relationships and
procompetitive benefits
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Nonparty Contact Info Subjects

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
West Houston Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Methodist facility relationships and
Willowbrook procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of MH Katy facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of MH Memorial facility relationships and
Village ASC procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Mid-Cities facility relationships and
ASC procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of OakBend facility relationships and
Medical Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of OakBend facility relationships and
Medical Center - Wharton procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Our Children’s facility relationships and
House procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Pearland facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Russell C. facility relationships and
Lam, M.D. procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of South Austin facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of South Austin facility relationships and
Surgery Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Spring
Excellence Surgical Hospital

facility relationships and
procompetitive benefits
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Nonparty Contact Info Subjects

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of St. Catherine facility relationships and
Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of St. Luke’s facility relationships and
Lakeside Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of St. Luke’s facility relationships and
Sugar Land Hospital procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Sugarland facility relationships and
ASC-USPI/MH procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Surgery Center facility relationships and

of Arlington procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Surgical facility relationships and
Caregivers of Fort Worth procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas facility relationships and
Children’s Hospital (OB/GYN procompetitive benefits
Anesthesiology Service at the

Texas Children's Pavilion for

Women)

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Harris Methodist Hospital procompetitive benefits
Forth Worth

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Heart & Vascular Hospital procompetitive benefits
Arlington

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Heart & Vascular Hospital procompetitive benefits
Arlington

Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Texas Health
Hospital Frisco

facility relationships and
procompetitive benefits




Case 4:23-cv-03560 Document 149-4 Filed on 05/17/24 in TXSD Page 17 of 20

Nonparty Contact Info Subjects
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Presbyterian Hospital Dallas procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Presbyterian Hospital of procompetitive benefits
Flower Mound
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Presbyterian Hospital ~-WNJ procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Health facility relationships and
Surgery Center Bedford procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Texas Proton facility relationships and
Therapy Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of TX Spine & facility relationships and
Joint procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of UPNT Surgery facility relationships and
procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of US Anesthetics facility relationships and
Services, PA procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of UT Health facility relationships and
Austin procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Wadley facility relationships and
Regional Medical Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Westgreen facility relationships and
Surgical Center procompetitive benefits
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Aetna Health commercial payor negotiations
Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Baylor Scott &
White Insurance Company

commercial payor negotiations
and reimbursement rates
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Nonparty Contact Info Subjects

Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Blue Cross commercial payor negotiations
Blue Shield of Texas and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Bright commercial payor negotiations
HealthCare and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Celtic commercial payor negotiations
Insurance Company and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Cigna commercial payor negotiations
HealthCare of Texas Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of CHRISTUS commercial payor negotiations
Health Plan and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Community commercial payor negotiations
First Insurance Plans and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Community commercial payor negotiations
Health Choice, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Friday Health commercial payor negotiations
Insurance Company, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Imperial commercial payor negotiations
Insurance Companies, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Moda Health commercial payor negotiations
Plan, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Molina commercial payor negotiations
Healthcare of Texas, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Oscar commercial payor negotiations
Insurance Corporation and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of Scott and
White Health Plan

commercial payor negotiations
and reimbursement rates
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Nonparty Contact Info Subjects
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Sendero Health commercial payor negotiations
Plans, Inc. and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of SHA, LLC commercial payor negotiations
and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of Superior commercial payor negotiations
HealthPlan and reimbursement rates
Corporate Representative or TO BE DETERMINED Documents or data related to
employee(s) of commercial payor negotiations
UnitedHealthCare of Texas, and reimbursement rates
Inc.
Corporate Representative or TO BE DETERMINED Documents or data related to

employee(s) of US Health and
Life Insurance Company

commercial payor negotiations
and reimbursement rates
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CERTIFICATE OF SERVICE

I hereby certify that on May 13, 2024 I served or caused to be served a true and correct

copy of U.S. Anesthesia Partners, Inc.’s Initial Disclosures to the Federal Trade Commission

upon the following counsel of record for the FTC at the email addresses listed below:

Kara Monahan
Bradley S. Albert
Michael J. Arin
Daniel W. Butrymowicz
Timothy Grayson
Dylan Herts
Leah P. Hubinger
Patrick Kennedy
Neal Perlman
Gary H. Schorr
Eric. M. Sprague

Federal Trade Commission

600 Pennsylvania Ave., N.W.

Washington, D.C. 20580
Tel: 202-326-2075

kmonahan@ftc.gov
balbert@ftc.gov
marin@ftc.gov
dbutrymowicz@ftc.gov
tgrayson@ftc.gov
dherts@ftc.gov
lhubinger@ftc.gov
pkennedy@ftc.gov
nperlman@ftc.gov
gschorr@ftc.gov
esprague@ftc.gov

Dated: May 13, 2024

/s/Kenneth M. Fetterman

Kenneth M. Fetterman

Attorney for Defendant U.S. Anesthesia Partners,
Inc.
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EXHIBIT G

to Second Arin Declaration in Support of Plaintiff Federal Trade Commission’s Motion for
Entry of Protective Order
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,
V.
U.S. ANESTHESIA PARTNERS, INC., et al.

Case No.: 4:23-CV-03560-KH
Defendants.

[Revised Proposed] Protective Order

Pursuant to Federal Rule of Civil Procedure 26(c), the parties to the above-captioned case
(the “Litigation”), through their respective counsel, agree that the terms and conditions of this
Protective Order (the “Order”) shall govern the production and handling of all documents, items,
or other information exchanged by the parties and/or nonparties in the Litigation including,
without limitation, responses to requests for production, interrogatories, requests for admissions,
pleadings, exhibits, and deposition or other testimony, regardless of the medium or manner in
which any such materials are generated, stored, or maintained. This includes any material
produced, filed, or served by any party or nonparty during discovery in this Litigation, or any
information included in any such material. The Court finds that good cause exists for entry of a
protective order in this Litigation to prevent unauthorized disclosure and use of confidential
information during and after the course of the Litigation.

Accordingly, IT IS HEREBY ORDERED AS FOLLOWS:

1. Persons/Entities Covered. This Order is binding upon all current and future

parties to this Litigation, including their respective corporate parents, subsidiaries, affiliates,
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successors, or assigns and their respective counsel, agents, representatives, officers, and
employees and any others set forth in this Order. This Order shall also apply to any materials
produced in discovery in this Litigation by nonparties, and shall apply to parties and non-parties
alike, and further provided that this Order does not limit any party or nonparty’s rights with
respect to its own materials that it produces in discovery in this Litigation. When conducting
discovery from nonparties, the parties to this Litigation shall provide notice of the terms of this
Order to such nonparties by providing a copy of this Order with the discovery requests.

2. Designation of Materials. Any party or nonparty responding to discovery

requests or providing materials in connection with this Litigation (“Producing Entity”) may
designate a document, or all or any part of a discovery response, deposition, or other material as
Confidential Material or Highly Confidential Material (defined below) based on a good-faith
belief that such materials qualify for that designation under the terms of this Order:

(a) “Confidential Material” shall mean (i) any information, testimony, or
tangible thing produced during discovery that reveals a trade secret; confidential research,
analysis, development or commercial information, which is maintained as confidential and has
not been released into the public domain (unless through unauthorized disclosure), in accordance
with Federal Rule of Civil Procedure 26(c); (ii) personal information that is protected from
disclosure by statute, regulation, or is otherwise entitled to protection from public disclosure; and
(ii1) any other information for which a good faith claim of need of protection can be made under
the Federal Rules of Civil Procedure and/or applicable law.

(b) “Highly Confidential Material” shall mean any Confidential Material that,
if disclosed, is likely to cause significant competitive or commercial harm. By way of example

only, Highly Confidential Material may include: trade secrets; highly sensitive and non-public
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research or analysis; competitively sensitive customer information; non-public financial,
marketing, or strategic business planning information not more than three (3) years old; current
or future non-public pricing information relating to research, development, testing of, or plans
for existing or proposed future products, or services; information relating to the processes,
apparatus, or analytical techniques used by a party or nonparty in its present or proposed
commercial production of such products or services; confidential contractual terms, proposed
contractual terms, or negotiating positions (including internal deliberations about negotiating
positions) taken with respect to U.S. Anesthesia Partners or competitors to U.S. Anesthesia
Partners; personnel files; and communications that disclose any Highly Confidential Material.
Material that is more than three (3) years old is presumptively not entitled to protection as Highly
Confidential Material; provided, that such material may be considered Highly Confidential
Material if it discloses current business practices. Nothing in the foregoing description of
“Highly Confidential Material” (and, in particular, the fact that financial information less than
three (3) years old is generally considered to be “Highly Confidential Material”) is intended to
foreclose any party from arguing that specific pricing information that may be less than three (3)
years old is neither Confidential Material nor Highly Confidential Material.

(©) The parties to this Litigation and third parties desire to ensure the privacy
of patient records and other information that the parties have determined might contain
Confidential Health Information (““CHI”’) and agree that a Producing Entity may designate CHI
as Confidential Material at a minimum and, as such, subject to the terms of this Order. The
parties to this Litigation and third parties also seek to ensure that any person who receives and
stores CHI in connection with this proceeding will develop, implement, maintain, and use

appropriate administrative, technical, and physical safeguards to preserve the privacy, integrity,
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and confidentiality of any CHI and to prevent unpermitted use or disclosure of any confidential
health information they may receive from any person in connection with this proceeding. CHI
will be securely returned or destroyed pursuant to the provisions of this Order. As used in this
Order, “Confidential Health Information” or “CHI” shall mean any patient health information
protected by any state or federal law, including but not limited to “Protected Health Information”
or “PHI” as set forth in 45 C.F.R. § 160.103.

(d) Confidential and Highly Confidential Material, respectively, shall include:
(1) all copies, extracts, and complete or partial summaries prepared from such Confidential or
Highly Confidential Material; (ii) portions of deposition transcripts and exhibits thereto that
contain or summarize the content of any such Confidential or Highly Confidential Material; (iii)
portions of briefs, memoranda, or any other writings filed with the Court and exhibits thereto that
contain or summarize the content of any such Confidential or Highly Confidential Material; (iv)
written discovery responses and answers that contain or summarize the content of any such
Confidential or Highly Confidential material; and (v) deposition testimony designated in
accordance with paragraph 2(g) below.

(e) Information designated as Confidential or Highly Confidential Material
shall be considered “trade secrets and commercial or financial information” that is “privileged or
confidential” under 5 U.S.C. § 552(b)(4) for the purpose of the Freedom of Information Act.

§)) Any document produced by a Producing Entity in this Litigation may be
designated as Confidential Material by marking it “CONFIDENTIAL” on the face of the
document at the time of production. Any document produced by a Producing Entity in this
Litigation may be designated as Highly Confidential Material by marking it “HIGHLY

CONFIDENTIAL” on the face of the document at the time of production. A Producing Entity
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may also designate electronic documents and other non-paper media as Confidential or Highly
Confidential Material, as appropriate, by (i) noting such designation in an accompanying cover
letter; (ii) affixing the confidentiality designation to the material or its container, including the
appropriate confidentiality designation in the load file provided with the electronic production;
(ii1) including the appropriate confidentiality designation in the name of the file(s) provided with
the electronic production; or (iv) using any other means that reasonably notifies the party in
receipt of the material (the “Receiving Party”) of the designation.

(2) Testimony provided in this Litigation may be designated as Confidential
Material or as Highly Confidential Material if the testimony concerns or relates to the
designating party’s or nonparty’s Confidential or Highly Confidential Material. The party or
nonparty desiring to designate any portion of testimony as Confidential or Highly Confidential
Material shall do so by so stating orally on the record on the day that the testimony is being
given. Following any such oral designation, the confidential portions of the deposition shall be
taken only in the presence of persons entitled to access such information under this Order. A
Producing Entity may designate any or all portions of the transcript or video of any deposition
(or of any other testimony) as containing Confidential or Highly Confidential Material in
accordance with this Order by notifying all other parties in writing within thirty (30) calendar
days of the Producing Entity’s receipt of the final transcript that the transcript contains
Confidential or Highly Confidential Material and designating the specific pages and/or lines as
containing Confidential or Highly Confidential Material. All transcripts and videos of testimony
in this Litigation shall be treated as Highly Confidential Material and subject to this Order until
thirty (30) calendar days after a final transcript of the deposition (or other testimony) is received

by the Producing Entity. Any portion of any deposition testimony that is not designated as
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Confidential or Highly Confidential Material in accordance with this paragraph, within thirty
(30) calendar days after a final transcript and/or video of the deposition (or other testimony) is
received by the Producing Entity shall not be entitled to the protections afforded to Confidential
or Highly Confidential Material under this Order.

(h) Any document produced (or material containing or summarizing
information from a document produced), as well as all transcripts of any investigational hearings,
during the investigation by the Federal Trade Commission (“FTC” or “Commission”) (the
“Investigatory Material”) shall be treated as Highly Confidential Material under this Order,
notwithstanding any designation or lack thereof on the documents as originally produced, unless
either the original source of the document agrees or the Court orders otherwise. Nothing in this
Order shall constitute any waiver of any applicable privileges or protections from discovery that
may apply to Investigatory Materials pursuant to the FTC’s Rules of Practice or other legal
obligation imposed upon the FTC. The confidentiality of Investigatory Material may be
challenged under the provisions of paragraph 7.

(1) Notwithstanding any of the foregoing, information shall be deemed non-
confidential material under this Order if it is in the public domain, or is already known to a party
through proper means and on a nonconfidential basis or is or becomes available to a party from a
source rightfully in possession of such information on a nonconfidential basis.

3. Individuals to Whom Confidential Material May Be Disclosed. Unless

otherwise ordered by the Court or permitted in writing by a Producing Entity, Confidential
Material may be used only in connection with this Litigation, and disclosure of Confidential

Material may be made only to:
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(a) The Court and court personnel, including assistants, clerks, law clerks, and
other support staff (this category is referred to as the “Court”).

(b) Outside attorneys for a party who are working on this Litigation and their
employed or retained secretaries, paralegals, legal assistants, and support services (including,
without limitation, copy services, jury consultants, interpreters, translators, document
management services, graphics services, and similar professional services) (this category is
referred to as “Outside Attorneys”).

(c) For U.S. Anesthesia Partners, one attorney employed in-house (i) who has
executed the agreement annexed hereto as Appendix A, and (ii) who, at the time of signing the
agreement annexed as Appendix A and for a period of two (2) years after receipt of Confidential
Material, does not participate in or advise on Competitive Decision-Making or litigation or other
legal actions involving the Producing Entity of the Confidential Material (this category is
referred to as “U-S—AnesthesiaPartners-In-House Counsel”). “Competitive Decision-Making”
means decision-making relating to a competitor, or potential competitor, of U.S. Anesthesia
Partners, a payor, or a healthcare provider (such as a hospital or ambulatory surgery center),
including decisions regarding contracts, marketing, pricing, rates, product or service
development or design, service offerings, research and development, mergers or acquisitions, or

licensing, acquisition, or enforcement of intellectual property rights.

(d) [intentionally omitted] Eorthe-eoHeetive Welsh-Carson-entities;-one-in-
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(e) FTC personnel, including FTC Commissioners, as well as FTC attorneys,
employees, and law clerks who are working on, supervising, or being briefed about this
Litigation (this category is referred to as “FTC Personnel”).

6] Court reporters, court videographers, and similar transcription services and
their support staff providing services in court or at depositions for the purpose of assisting the
Court in this Litigation (this category is referred to as “Court Reporters”).

(2) Any expert or consultant, including all nonparty personnel and support
staff assisting such expert or consultant, but not the entity itself by which such expert or
consultant and assisting personnel are employed, who is retained by or for the benefit of any of
the parties in this Litigation to assist counsel in this Litigation, and provided that the expert or
consultant has executed the agreement annexed hereto as Appendix A (this category is referred
to as “Experts”).

(h) Any mediators engaged by the parties or appointed by the Court, and their
support staff (this category is referred to as “Mediators”).

(1) Any person who authored or previously received the material. For e-mails,
this provision is limited to individuals in the to, from, cc, or bee fields, and includes any
attachments to an e-mail that the person received.

() The Producing Entity’s current directors, officers, employees, or outside
counsel.

(k) The Producing Entity’s former employees, provided that the party

showing the former employee the materials has a good faith reason to believe that the former
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employee accessed the materials in the ordinary course of business during their employment or
worked on issues sufficiently related that such access would have been likely.

D To the extent such Confidential Material was produced by a Producing
Entity, any person who has been designated as a Rule 30(b)(6) witness by the Producing Entity.

(m) A custodian of records that has or had possession of the material or access
in the ordinary course of business to the material.

(n) During the conduct of hearings, witnesses in the Litigation, to whom
disclosure is reasonably necessary and who have signed the agreement annexed hereto as
Appendix A (this category is referred to as “Witnesses”).

(0) Any other person to whom the Producing Entity consents in writing or by
order of the Court.

4. Individuals to Whom Highly Confidential Material May Be Disclosed. Unless

otherwise ordered by the Court or permitted in writing by the Producing Entity, Highly
Confidential Material may be used only in connection with this Litigation, and disclosure of
Highly Confidential Material may be made only to the following, as defined in paragraph 3
above:

(a) The Court.

(b) Outside Attorneys.

(©) FTC Personnel.

(d) Court Reporters.

(e) Experts.

§)) Mediators.
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(2) Any person who authored or previously received the material. For e-mails,
this provision is limited to individuals in the to, from, cc, or bee fields, and includes any
attachments to an e-mail that the person received.

(h) The Producing Entity’s current directors, officers, employees, or outside
counsel.

(1) The Producing Entity’s former employees, provided that the party
showing the former employee the materials has a good faith reason to believe that the former
employee accessed the materials in the ordinary course of business during their employment or
worked on issues sufficiently related that such access would have been likely.

)] To the extent such Confidential Material was produced by a Producing
Entity, any person who has been designated as a Rule 30(b)(6) witness by the Producing Entity.

(k) A custodian of records that has or had possession of the material or access
in the ordinary course of business to the material.

Q) Witnesses.

(m)  Any other person to whom the Producing Entity consents in writing or by
order of the Court.

5. Handling of Confidential Material and Highly Confidential Material. All

material designated Confidential or Highly Confidential shall remain in the possession of the
attorneys who receive such material through discovery in this Litigation, and they shall not
release or disclose the nature, substance, or contents thereof, except that copies of such materials
may be made for the use of those assisting the attorneys to whom disclosure may be made under
paragraphs 3 and 4 above, including Experts, and copies of such materials may be submitted to

the Court under seal as necessary. Persons who have been shown Confidential or Highly

10
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Confidential Material pursuant to this Order and have not otherwise obtained or maintained the
material in the normal course of business shall not retain copies of that material.

6. Inadvertent Failure to Designate as to Confidentiality. Except to the extent

provided in paragraph 2(f), in the event that a Producing Entity fails to designate confidential
material as Confidential or Highly Confidential, the Receiving Party shall, upon a written request
from the Producing Entity, treat and preserve such information, document, paper, or other thing
in accordance with the confidentiality designation that the Producing Entity states should have
been affixed to it. The Producing Entity shall re-produce the information, document, paper, or
other thing with the appropriate confidentiality designation unless doing so would not be feasible
(as, for example, in the case of a final deposition transcript). Each Receiving Party shall replace
the incorrectly designated materials with the newly designated materials, destroy the incorrectly
designated materials, and treat the materials in accord with their new designation. Except as
provided in paragraph 2(f), the inadvertent failure of a party or nonparty to designate material as
Confidential or Highly Confidential at the time of production shall not be deemed a waiver of the
protections afforded by this Order, either as to specific information in the material or as to any
other information relating thereto or on the same or related subject matter. No party shall be
deemed to have violated this Order if, prior to notification of any later designation, such material
has been disclosed or used in a manner inconsistent with the later designation. If material
inadvertently not designated as confidential was filed with a court on the public record or
otherwise disclosed before the time of the material’s later designation, then the Producing Entity
shall be responsible for seeking appropriate relief, including return of the material.

7. Challenging a Confidentiality Designation.

11
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(a) A Receiving Party shall not be obligated to challenge the propriety of a
Confidential or Highly Confidential designation at the time the designation is made. A Receiving
Party may challenge a confidentiality designation at any time or at such time defined and
identified in any pre-trial Order or process entered by this Court, and a Receiving Party’s failure
to have made such a challenge at any previous time, including after acceptance or receipt of
material with a confidentiality designation, shall not be deemed a waiver of the Receiving
Party’s right to challenge any confidentiality designation.

(b) A Receiving Party seeking to challenge a Confidential or Highly
Confidential designation shall give notice in writing of such challenge to counsel for the
Producing Entity specifying the document or portion of document or otherwise identifying the
materials at issue and setting forth the basis for the Receiving Party’s challenge.

(©) Within seven (7) calendar days of receipt of written notice that the
Receiving Party objects to the confidentiality designation, counsel for the Producing Entity shall
meet and confer with counsel for the Receiving Party to attempt to resolve the challenge.

(d) If the Receiving Party and Producing Entity are unable to resolve the
challenge within fourteen (14) calendar days of the notice provided under paragraph 7(b), then
the Receiving Party may move the Court for an order removing the challenged material from the
restrictions of this Order. Any papers filed in support of or in opposition to this motion shall, to
the extent necessary, be filed under seal to preserve the claimed confidentiality of the material at
issue. The Producing Entity bears the burden of proof on the issue of the propriety of the
challenged confidentiality designation.

(e) Until the parties or the Court resolves a challenge to the designation of

Confidential or Highly Confidential Material, the asserted designation shall remain in effect.

12
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8. Challenging In-House Counsel Access.

(a) Within seven (7) days after entry of this Order, BefendantsDefendant must
submit to the FTC a written statement that (i) sets forth the full name of the designated In-House
Counsel; (i1) describes the In-House Counsel’s past, and current, and reasonably foreseeable
future primary job duties and responsibilities in sufficient detail to determine if In-House
Counsel participates in or advises on, or may participate in or advise on, any competitive
decision-making; and (iii) lists the current litigations or other legal actions in which the In-House
Counsel participates or advises on behalf of defendant. Within eight (8) days after entry of this
Order, the FTC must provide a copy of this Order and the written statement to all nonparties that
produced materials in response to compulsory process during the FTC’s investigation. For
nonparties that did not produce materials during the FTC’s investigation, the party serving a
subpoena on that nonparty shall attach a copy of this Order and the written statement to the
request.

(b) Haeh-Defendant may disclose Confidential Material to its designated In-
House Counsel unless the defendant receives a written objection from another party or the
Producing Entity within (a) eighteen (18) days of entry of this Order (for nonparties that
provided documents or information in response to compulsory process from the FTC during its
investigation) or (b) fourteen (14) days of receipt of the first request in the form of a subpoena
for documents or information. Any such objection must set forth in detail the grounds on which
it is based. For the avoidance of doubt, BeferdantsDefendant may not disclose Confidential
material to its designated In-House Counsel during the objection period.

(©) If a Defendant receives a timely written objection, it must meet and confer

with the objecting party or nonparty to try to resolve the matter by agreement within seven (7)

13
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calendar days of the written objection. If no agreement is reached, the objecting party or
nonparty must file a motion seeking a ruling from the Court on its objections within seven (7)
calendar days of the conference or other date agreed-to by the parties to the dispute. The
response to any such motion will be due within seven (7) calendar days.

(d) Until the parties to the dispute or the Court resolves a challenge to the
sharing of Confidential Material with a defendant’s In-House Counsel, the defendant shall not
share such Confidential Material with its In-House Counsel, nor can the objecting party or
nonparty withhold production or provision of documents or information from
DefendantsDefendant’s Outside Attorneys or Experts.

9. Filing Confidential Material and Highly Confidential Material. No

Confidential or Highly Confidential Materials, including, but not limited to, any documents,
pleadings, motions, transcripts, or other filings that disclose the contents or substance thereof,
shall be filed in the public record of the Litigation unless otherwise ordered by the Court. In
filing papers with the Court that contain or make reference to material designated as Confidential
or Highly Confidential, the filing party or nonparty will seek leave from the Court to file the
Confidential or Highly Confidential Material under temporary seal. Upon or after filing any
paper containing Confidential or Highly Confidential Material, the filing party or nonparty shall
file on the public record a duplicate copy of the paper that does not reveal the Confidential or
Highly Confidential Material. The Producing Entity will have fourteen (14) days to provide a
basis for maintaining the record under seal consistent with the public's common-law and First
Amendment right of access. Any responses in opposition are due fourteen (14) days after the

Producing Entity files its motion. No replies are permitted without leave of court. Nothing in this
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Order shall restrict the parties or nonparties from challenging the filing or maintenance of any
Confidential or Highly Confidential Material under seal.

10. Use of Confidential Material and Highly Confidential Material.

(a) All documents produced in discovery, and all materials designated
Confidential and Highly Confidential, shall be used solely in furtherance of the prosecution,
defense, or attempted settlement of this Litigation, shall not be used at any time for any other
purpose whatsoever, except as provided in paragraph 10(b) below, including, without limitation,
any commercial or business purpose, and shall not be disclosed to or made accessible to any
person except as specifically permitted by this Order. All materials designated Confidential or
Highly Confidential must be stored and maintained by the Receiving Party in a manner no less
secure than a Receiving Party would store and maintain its own confidential material or that of
its clients.

(b) Nothing in this Order prevents the parties to Electrical Medical Trust, et
al. v. U.S. Anesthesia Partners, Inc., et al., No. 4:23-cv-04398 (S.D. Tex.; Bennett, J.) from
utilizing Confidential or Highly Confidential Material in connection with that action, provided
that a protective or confidentiality order is entered in that case that provides protections for
Confidential and Highly Confidential Material comparable to the protections for such
information contained in this Order. Prior to such use, PeferdantsDefendant must provide to all
Producing Entities (that provided documents or materials during the FTC’s investigation) proof
of the entry of such order.

(©) This Order shall not restrict any attorney who is a qualified recipient under
the terms of this Order from rendering advice to his or her client that is a party with respect to

these actions, and in the course thereof, from generally relying upon his or her examination of
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Confidential or Highly Confidential Material. In rendering such advice or in otherwise
communicating with the client, the attorney shall not disclose directly or indirectly the specific
content of any Confidential or Highly Confidential Material of another party or nonparty where
such disclosure would not otherwise be permitted under the terms of this Order.

(d) If any Confidential or Highly Confidential Material is filed in the public
record by the Producing Entity, such public filing shall constitute the Producing Entity’s waiver
of the designation of the publicly filed material for its use by any party in this Litigation;
provided, however, that inadvertent disclosure of Confidential or Highly Confidential Material
through a public filing shall not constitute a waiver if the inadvertent disclosure is corrected
within three (3) business days by withdrawing the public filing containing Confidential or Highly
Confidential Material, and the filing is replaced with a filing under seal pursuant to paragraphs 6
and 9. However, such public filing will not constitute a waiver of any confidentiality
designations made with respect to any non-publicly filed portions of the publicly filed document
or concerning any other material not actually publicly filed.

(e) Nothing in this Order shall be construed to prejudice any party’s right to
use Confidential or Highly Confidential Material in any hearing or other pre-trial proceeding
before the Court, or any party’s right to challenge any such use.

() The parties agree to cooperate in good faith to develop a process for
disclosure of Confidential or Highly Confidential information at trial.

(2) Subject to taking appropriate steps to preserve confidentiality, the
Commission may disclose Confidential Material, Highly Confidential Material, or Sensitive
Personal Information to other governmental entities, as provided by 16 C.F.R. §§ 4.94.11, 15

U.S.C. §§ 46(f) and 57b-2, or as otherwise authorized or required by law. Such entities include
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officers and employees of Federal or State law enforcement agencies (including duly authorized
employees of the Commission) and congressional committees.

11. Other Proceedings. Any person or party subject to this Order who receives a

subpoena or other request for production of information covered by this Order shall promptly
notify the Producing Entity so that the party or nonparty may have an opportunity to appear and
be heard on whether that information should be disclosed. Confidential and Highly Confidential
Material shall not be produced in any other proceeding, or for any use other than in this
Litigation, without an order compelling production from a court of competent jurisdiction or the
agreement of the Producing Entity.

12. Unauthorized Disclosure of Confidential or Highly Confidential Material.

(a) If any person subject to this Order becomes aware that they or any other
person has, either intentionally or inadvertently, disclosed Confidential or Highly Confidential
Material to someone not authorized to receive such material under this Order, counsel for the
party involved shall (i) as soon as is practicable notify in writing the Producing Entity of the
unauthorized disclosure; (i1) use best efforts to obtain the return or destruction of all copies of the
protected materials; and (ii1) inform the person or persons to whom unauthorized disclosures
were made, to the extent the person or persons are identifiable, of the terms of this Order.

(b) The Court has jurisdiction to enforce this Order and to grant relief, as
authorized by law or in equity, for any violations thereof.

13. Inadvertent Production or Disclosure of Privileged Documents. If information

subject to a claim of attorney-client privilege, work product immunity, or any other applicable

privilege or immunity is produced inadvertently, the parties shall comply with Federal Rule of
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Evidence 502(d), Federal Rule of Civil Procedure 26(b)(5)(B), and any other relevant order of
the Court.
14. Nonparties.
(a) If information sought in a discovery request implicates a Producing
Entity’s obligation to a nonparty not to disclose such information, the following procedures shall
be followed:

(1) The Producing Entity shall timely serve a written objection to the
production of such information on the basis of its obligation to a nonparty not to disclose the
information.

(i1) The Producing Entity shall, no later than the date on which written
objections are served under paragraph 14(a)(i), provide the nonparty written notice of the
pending request and a copy of this Order.

(ii1))  If the nonparty does not object to the disclosure within fourteen
(14) calendar days from which the written notice of the pending request was sent by the party or
such additional time as may be required by the Producing Entity’s obligation to the nonparty, the
Producing Entity shall produce the materials subject to any appropriate designations under the
terms of this Order.

(iv)  If the nonparty objects to the disclosure, the nonparty shall timely
seek a protective order by filing within fourteen (14) calendar days from the objection a motion
for a protective order or other appropriate relief from the Court. Should the nonparty timely seek

relief, no disclosure shall be made or required unless disclosure is ordered by the Court.
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(v) Nothing in this Order shall be deemed to require any Producing

Entity to subject itself to any penalties for noncompliance with any legal process or order, or to
seek any relief from the Court in connection with obligations imposed by a discovery request.

(b) If any discovery requests are served on a nonparty, the party serving the
discovery request shall provide the nonparty with notice of the terms of this Order. Documents
produced by nonparties in this Litigation that consist of or contain portions of documents
originally created or generated by a party shall be treated as Highly Confidential. If any party
believes the designation should be Confidential or no designation, it can notify the party who
originally created/generated the document, the parties can confer, and go through the dispute
resolution process as necessary.

15.  Further Application. Nothing in this Order shall preclude any party, or any

nonparty from whom discovery has been requested, from applying to the Court for additional or
different protective provisions with respect to specific material based on a showing of good
cause. The Court shall retain jurisdiction over the parties, nonparty Producing Entities and over
any person executing an undertaking to be bound by the terms of this Order, during the pendency
of the Litigation and for such time thereafter as is needed to enforce the terms of this Order.

16. Reservation of Rights.

(a) By designating any material Confidential or Highly Confidential, the
parties do not acknowledge that any such material is relevant or admissible in this Litigation. All
parties reserve the right to seek discovery of, or alternatively to resist discovery of, such material

in this Litigation.
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(b) Nothing in this Order shall prohibit a party from using or disclosing
publicly available or independently discovered information, unless the party is aware that the
information has become public improperly or inadvertently.

(c) Nothing in this Order prevents any party from seeking a further order of
this Court pursuant to Federal Rule of Civil Procedure 26(c).

17.  Modification. The Court retains the right to allow disclosure of any subject
covered by this Order or to modify this Order at any time. Furthermore, nothing in this Order
shall prejudice the right of the parties to stipulate (subject to Court approval) an amendment,
modification, or supplement to this Order. Nothing in this Order shall preclude any party from
seeking an order of the Court amending, modifying, or supplementing this Order.

18. Conclusion of this Litigation.

(a) The provisions of this Order will not terminate at the conclusion of this
Litigation. This Order shall remain in full force and effect unless modified, superseded, or
terminated by written agreement of the parties or by an order of this Court.

(b) Absent a written request by a Producing Entity to return materials (at its
own expense) within sixty (60) calendar days after such time as this Litigation is concluded,
whether by final adjudication on the merits from which there remains no right of appeal, or by
other means, all persons having received information designated as Confidential or Highly
Confidential Material must destroy such materials. Alternatively, the Producing Entity may
require all counsel to certify in writing to the Producing Entity that all such information has been
destroyed. As to those materials that contain or reflect attorney work product, counsel of record

for the parties shall be entitled to retain such work product in their files, so long as such
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materials, in accordance with the provisions of this Order, are clearly marked to reflect that they
contain information subject to this Order and are maintained as such.

(c) Notwithstanding any other provision of this Order, attorneys shall be
entitled to retain pleadings, affidavits, motions, briefs, expert reports (and exhibits thereto),
correspondence (including internal correspondence and e-mail), any other papers filed with the
Court (including exhibits), deposition transcripts (including exhibits), and the trial record
(including exhibits) even if such materials contain Confidential or Highly Confidential Material,
so long as this Order will continue to govern any such retained materials. The Receiving Party’s
reasonable efforts shall not require the return or destruction of materials that (i) are stored on
backup storage media made in accordance with regular data backup procedures for disaster
recovery purposes; (ii) are located in the email archive system or archived electronic files of
departed employees; (iii) are subject to litigation hold obligations; or (iv) are otherwise required
by law to be retained. Backup storage media need not be restored for the purpose of returning or
certifying destruction of materials, but any such materials retained in backup storage media shall
continue to be treated in accordance with this Order.

(d) Nothing in this Order shall preclude the FTC from complying with the
provisions of Rule 4.12 of the FTC’s Rules of Practice, 16 C.F.R. § 4.12.

19. Termination of Access.

(a) In the event any person or party permanently ceases to be engaged in the
conduct of these actions, such person’s or party’s access to Confidential and Highly Confidential
Material shall be terminated, and all copies thereof shall be returned or destroyed in accordance

with the terms of paragraph 18 above, except that such return or destruction shall take place as
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soon as practicable after such person or party ceases to be engaged in the conduct of this
Litigation.

(b) The provisions of this Order shall remain in full force and effect as to any
person or party who previously had access to Confidential and Highly Confidential Material,

except as may be specifically ordered by the Court or consented to by the Producing Entity.

IT IS SO ORDERED.

Dated:

Kenneth M. Hoyt
United States District Judge
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APPENDIX A
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

L , am employed as by

. I acknowledge and certify as follows:

1. I have read the Protective Order in Federal Trade Commission v. U.S. Anesthesia
Partners, Inc, et. al., Civil Action No. 4:23-CV-03560, United States District Court for the
Southern District of Texas and agree to be bound by its terms.

2. I will not make copies or notes of Confidential or Highly Confidential Material
that I receive in this litigation except as necessary to enable me to render assistance in connection
with this Litigation.

3. I will not disclose Confidential or Highly Confidential Material that I receive in
this Litigation to any person not expressly entitled to receive it under the terms of the Protective
Order and will retain any such material in a safe place.

4. I will not use Confidential or Highly Confidential Material that I receive in this
Litigation for any purpose other than that authorized by the Protective Order.

5. I will retain all Confidential or Highly Confidential Material that I receive in this
Litigation in my custody until I have completed my assigned duties, whereupon the materials
will be returned to the person that provided them to me or destroyed, as provided by the
Protective Order. Such delivery or destruction shall not relieve me from any of the continuing
obligations imposed upon me by the Protective Order.

6. I agree to be subject to the continuing jurisdiction of the United States Court for
the Southern District of Texas for the sole purpose of having the terms of the Protective Order
enforced.

7. I understand that my failure to abide by the terms of the Protective Order will
subject me, without limitation, to civil and criminal penalties for contempt of Court.

Date: Signature:

Address:






