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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
v. Case No. 1:20-cv-01630 (JEB)

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION OR, IN THE
ALTERNATIVE, A STAY PENDING JUDICIAL REVIEW
PURSUANT TO 5 U.S.C. § 705

Plaintiffs Whitman-Walker Clinic, Inc. d/b/a Whitman-Walker Health; The TransLatin@
Coalition; Los Angeles LGBT Center; Bradbury-Sullivan LGBT Community Center; American
Association of Physicians for Human Rights d/b/a GLMA: Health Professionals Advancing
LGBTQ Equality; AGLP: The Association of LGBTQ Psychiatrists; Dr. Sarah Henn; Dr. Randy
Pumphrey; Dr. Robert Bolan; and Dr. Ward Carpenter (collectively, “plaintiffs”) bring this motion
for preliminary relief pursuant to Federal Rule of Civil Procedure 65 and Local Rule 65.1 or for
an order pursuant to 5 U.S.C. § 705, postponing the effective date, enforcement, and
implementation of the final agency action entitled, Nondiscrimination in Health and Health
Education Programs or Activities, Delegation of Authority, 85 Fed. Reg. 37,160 (June 19, 2020)
(to be codified at 42 C.F.R. pts. 438, 440, & 460 and 45 C.F.R. pts. 86, 92, 147, 155, & 156) (the
“Revised Rule”), promulgated by the U.S. Department of Health and Human Services (“HHS”);
Alex M. Azar 1II, in his official capacity as Secretary of HHS; Roger Severino, in his official
capacity as Director, Office of Civil Rights, HHS; and Seema Verma, in her official capacity as

Administrator for the Centers of Medicare and Medicaid Service, HHS.
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The accompanying Memorandum of Points and Authorities demonstrates plaintiffs are
entitled to relief because: the Revised Rule violates the Administrative Procedure Act, the Equal
Protection Guarantee and Due Process Clause of the Fifth Amendment, and the Free Speech and
Establishment Clauses of the First Amendment to the United States Constitution; the Revised Rule
will cause irreparable harm; and the equities and public interest weigh in plaintiffs’ favor.

This motion is accompanied by a Memorandum of Points and Authorities; the declarations
and exhibits in support of Naseema Shafi, CEO of Whitman-Walker Health; Dr. Sarah Henn, Chief
Health Officer of Whitman-Walker Health; Dr. Randy Pumphrey, Senior Director of Behavioral
Health at Whitman-Walker Health; Bamby Salcedo, President and CEO of the TransLatin@
Coalition; Arianna Inurritegui-Lint, Executive Director of Arianna’s Center; Darrel Cummings,
Chief of Staff of the Los Angeles LGBT Center; Dr. Robert Bolan, Chief Medical Officer and
Director of Clinical Research for the Los Angeles LGBT Center; Dr. Ward Carpenter, Co-Director
of Health Services for the Los Angeles LGBT Center; Adrian Shanker, Founder and Executive
Director of the Bradbury-Sullivan LGBT Community Center; Hector Vargas, Executive Director
of GLMA; Roy Harker, Executive Director of AGLP; Dr. Deborah Fabian, Member of GLMA;
Dr. Randi Ettner; Elena Rose Vera, Executive Director of the Trans Lifeline; and Carrie Davis,
Chief Community Officer of The Trevor Project; and a proposed Order.

Pursuant to Local Rule 65.1(d), plaintiffs respectfully request an expedited hearing on
the motion. The Revised Rule is scheduled to go into effect on August 18, 2020. In the absence
of injunctive relief or a stay of the effective date, plaintiffs, their members, and the patients and
individuals whom they serve, as well as similarly-situated LGBTQ patients, health care providers,

and LGBTQ organizations nationwide, will suffer direct, immediate, and irreparable harm,
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particularly in light of the national emergency caused by the global coronavirus (COVID-19)

pandemic.

Pursuant to Local Rule 7(m), counsel for plaintiffs consulted with counsel for defendants
in advance of filing this motion. Plaintiffs sought defendants’ consent for a stay of the effective
date of the Revised Rule pending judicial review in lieu of filing this motion. Defendants informed
plaintiffs they are considering plaintiffs’ request, but defendants were not able to provide a

response before plaintiffs determined it was necessary to move forward with the motion in light of

the effective date.
Dated: July 9, 2020

LAMBDA LEGAL DEFENSE
AND EDUCATION FUND, INC.

By: /s/ Omar Gonzalez-Pagan

OMAR GONZALEZ-PAGAN*
ogonzalez-pagan@lambdalegal.org
KAREN LOEWY*
kloewy@lambdalegal.org

CARL S. CHARLES*
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Phone: (212) 809-8585
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* Motion for pro hac vice granted. JOHANNA DENNEHY
(D.C. Bar No. 1008090)
** Application for admission to U.S. District Jjdennehy@steptoe.com

Court for the District of Columbia forthcoming. LAURA LANE-STEELE**
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Washington, DC 20036
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Fax: (202) 429-3902

Counsel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
v. Case No. 1:20-cv-01630 (JEB)

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
THEIR MOTION FOR A PRELIMINARY INJUNCTION OR, IN THE ALTERNATIVE,
A STAY PENDING JUDICIAL REVIEW PURSUANT TO 5 U.S.C. § 705
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Plaintiffs respectfully submit this memorandum of points and authorities in support of their
motion for a preliminary injunction enjoining implementation of the rule promulgated by the U.S.
Department of Health and Human Services (“HHS”) entitled, Nondiscrimination in Health and
Health Education Programs or Activities, Delegation of Authority, 85 Fed. Reg. 37,160 (June 19,
2020) (to be codified at 42 C.F.R. pts. 438, 440, & 460 and 45 C.F.R. pts. 86, 92, 147, 155, & 156)
(the “Revised Rule”), or, in the alternative, staying the Revised Rule pending judicial review
pursuant to 5 U.S.C. § 705.

Plaintiffs are two private health care facilities that provide services to LGBTQ people
(Whitman-Walker Clinic, Inc. d/b/a Whitman-Walker Health and Los Angeles LGBT Center); two
LGBTQ-service organizations that provide a wide range of services to the LGBTQ community
(the TransLatin@ Coalition and Bradbury-Sullivan LGBT Community Center); two national
associations of health professionals (American Association of Physicians for Human Rights d/b/a
GLMA: Health Professionals Advancing LGBTQ Equality and AGLP: The Association of
LGBTQ+ Psychiatrists); and three individual physicians and one behavioral health provider who
work for the private health care provider plaintiffs (Dr. Sarah Henn, Dr. Randy Pumphrey, Dr.
Robert Bolan, and Dr. Ward Carpenter) (collectively, “plaintiffs”).

INTRODUCTION

The Patient Protection and Affordable Care Act (“ACA”) has a clear statutory command:
HHS “shall not promulgate any regulation that,” among other things, “creates any unreasonable
barriers to the ability of individuals to obtain appropriate medical care” or “impedes timely access
to health care services.” 42 U.S.C. § 18114 (emphasis added). But that is precisely what HHS has
done. In willful disregard of this command and in defiance of the Supreme Court’s decision in
Bostock v. Clayton County, Georgia, 590 U.S. |, 2020 WL 3146686 (June 15, 2020), HHS has
published a regulation that invites discrimination against LGBTQ people, people with limited
English proficiency (“LEP”), and others; burdens affirming health care providers; endangers
public health; and harms the health and well-being of LGBTQ people, individuals with LEP, and

countless others. And HHS has done so in the midst of a global pandemic.
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As of the time of this filing, more than 130,000 Americans have died as a result of what
may be the worst public health crisis in America in over a century.! An nearly 3 million Americans
have tested positive for COVID-19.2 An effective response to this pandemic turns on the
unprecedented testing of patients and tracing the contacts of any person who tests positive.® For
this to occur, people need to trust their health care providers. The Revised Rule will create the
opposite effect. It will cause people to delay health care because of fear of discrimination and
undermine our nation’s ability to respond to the COVID-19 pandemic.

The Revised Rule is a paradigmatic example of arbitrary and capricious agency action. It
purports to implement Section 1557 of the ACA, which specifically and explicitly prohibits
discrimination in the provision of health care services on the basis of a person’s sex, race, color,
national origin, age, and disability. But instead of effectuating the statute’s purpose, the Revised
Rule undermines it. HHS also failed entirely to consider the harms to LGBTQ people and people
with LEP, among others, that will result from the Revised Rule, including denial of access to health
care and information. This failure permeated the entire rulemaking process, rendering the entire
rule arbitrary and capricious. The Revised Rule also conflicts with existing laws that prohibit
discrimination in health care and protect access to care and information. Put simply, the Revised
Rule is infected in its entirety by a failure to consider the harms to the health and well-being of
LGBTQ people and those with LEP, as well as to public health. Each of its provisions erects a
barrier to access to health care for millions of Americans.

Plaintiffs, their members, and their patients will suffer immediate and irreparable harm if
the Revised Rule is allowed to go into effect on August 18, 2020, only 60 days after publication.

The Court should enjoin the Revised Rule or stay its effective date.

! Centers for Disease Control and Prevention, Coronavirus Disease 2019 (COVID-19): Cases in
the U.S., https://perma.cc/A8VV-MFB6 (last visited July 9, 2020).

2.

3 See A National Plan to Enable Comprehensive COVID-19 Case Finding and Contact Tracing
in the US (Apr. 10, 2020), at 3 (“COVID-19 Plan”), https://perma.cc/GY 86-WXNL.
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FACTUAL BACKGROUND

A. Discrimination Against LGBTQ People Prior to the Affordable Care Act
HHS has documented that before the ACA was enacted in 2010, Pub. L. No. 111-148, 124

Stat. 119 (Mar. 23, 2010), transgender people experienced many forms of discrimination in
accessing health care services, insurance coverage, and facilities. HHS reported that for
“transgender individuals, a major barrier to receiving care is a concern over being refused medical
treatment based on bias against them.” See Nondiscrimination in Health Programs and Activities,
81 Fed. Reg. 31,376, 31,460 (May 18, 2016) (formerly 45 C.F.R. pt. 92) (the “2016 Final Rule”).
For example, “[i]n a 2010 report, 26.7% of transgender respondents reported that they were refused
needed health care. A 2011 survey revealed that 25% of transgender individuals reported being
subject to harassment in medical settings.” /d.

Some entities providing insurance or health care discriminated against transgender patients
by refusing to cover medically necessary treatments for gender dysphoria—a serious medical
condition codified in the Diagnostic and Statistical Manual of Mental Disorders (DSM-V) and
International Classification of Diseases (ICD-11)—based on the misguided assumption that such
treatments were cosmetic and experimental. /d. at 31,429. Those discriminatory exclusions
prevented transgender people from obtaining medically necessary treatment for gender dysphoria
in accordance with accepted standards of care. Id. at 31,460.

Today, medical consensus recognizes that such exclusions have no basis in medical
science.* As HHS recognized in 2016, the overwhelming consensus among medical experts and
every major medical organization is that treatments for gender dysphoria, including surgical
procedures, are effective, safe, and medically necessary when clinically indicated to alleviate

gender dysphoria. See 81 Fed. Reg. at 31,429.

4 See Decision No. 2576, National Coverage Determination 140.3: Transsexual Surgery at 18
(Docket No. A-13-87) (U.S. Dep’t of Health & Human Servs. Appeals Bd. App. Div. 2014),
https://perma.cc/3BGA-FO9DH; see also Ettner Y 48-51.
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B. Sections 1554 and 1557 of the ACA

In enacting the ACA, Congress recognized the importance of providing patients with
prompt and nondiscriminatory access to medical care and information about all treatment options.
These principles are codified in Sections 1554 and 1557 of the ACA.

Section 1554 prohibits HHS from promulgating regulations that conflict with the primary
purpose of the Act—increasing access to timely, effective, and ethical health care. Specifically, it
forbids the Secretary of HHS from promulgating any regulation that “creates any unreasonable
barriers to the ability of individuals to obtain appropriate medical care,” “impedes timely access
to healthcare services,” or “interferes with communications regarding a full range of treatment
options between the patient and the provider,” among other things. 42 U.S.C. § 18114.

Section 1557 prohibits discrimination based on sex, which includes discrimination based
on gender identity, transgender status, sexual orientation, and failure to conform to sex stereotypes.

It also prohibits discrimination on the basis of race, color, national origin, age, and disability.

Section 1557 provides, in relevant part:

Except as otherwise provided for in this title [I] (or an amendment made by
this title), an individual shall not, on the ground prohibited under title VI of
the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.), title IX of the
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), the Age
Discrimination Act of 1975 (42 U.S.C. 6101 et seq.), or section 794 of Title
29 [Section 504 of the Rehabilitation Act of 1973], be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under, any health program or activity, any part of which is receiving Federal
financial assistance, including credits, subsidies, or contracts of insurance,
or under any program or activity that is administered by an Executive
Agency or any entity established under this title [I] (or amendments).

42 U.S.C. § 18116(a).

Because Section 1557 applies to “any health program or activity,” it covers nearly every
health care provider in the country. Section 1557 authorizes HHS to “promulgate regulations to
implement this section,” limited, of course, by the restrictions in Section 1554. Id. § 18116(c).

C. The 2016 Final Rule

On May 18, 2016, HHS published the 2016 Final Rule implementing Section 1557, which

specifically defined the statute’s prohibition on discrimination “on the basis of . . . sex,” to include
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“discrimination on the basis of . . . sex stereotyping, and gender identity.” 81 Fed. Reg. at 31,467
(formerly 45 C.F.R. § 92.4). The 2016 Final Rule defined “gender identity” as “an individual’s
internal sense of gender, which may be male, female, neither, or a combination of male and female,
and which may be different from an individual’s sex assigned at birth.” /d. at 31,467. The 2016
Final Rule defined “sex stereotypes” as stereotypical notions of masculinity or femininity,
including expectations of how individuals represent or communicate their gender to others, such
as behavior, clothing, hairstyles, activities, voice, mannerisms, or body characteristics. /Id. at
31,468. The 2016 Final Rule explained that its express references to gender identity and sex

stereotyping were necessary to mitigate ongoing discrimination against transgender patients:

[D]espite the ACA improving access to health services and health
insurance, many . . . transgender individuals continue to experience
discrimination in the health care context, which can lead to denials of
adequate health care and increases in existing health disparities in
underserved communities. This continued discrimination demonstrates the
need for further clarification regarding the prohibition of discrimination on
the basis of sex.

Id. at 31,460 (emphasis added).

HHS intentionally included gender identity and sex stereotyping within the definition of
“on the basis of sex” to expand and protect the improvements in coverage and access to health
services transgender people had continued to experience since Section 1557’s enactment. /d.; see
also id. at 31,455. HHS also supported the increased protections from an economic perspective as
insurers would compensate health care providers for an expanded menu of services, resulting in
significant savings to the federal government. /d. at 31,461. Finally, HHS took into account the
intangible benefits of providing “equal access to health care for all.” Id.

The 2016 Final Rule specifically required covered entities to treat individuals consistent
with their gender identity and prohibited covered entities from having or implementing “a
categorical coverage exclusion or limitation for all health care services related to gender transition”
because such an exclusion is “discriminatory on its face.” Id. at 31,456; 31,471 (formerly 45

C.F.R. § 92.206); 31,472 (formerly 45 C.F.R. § 92.207(b)(4)).
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The 2016 Final Rule applied to “every health program or activity, any part of which
receives Federal financial assistance provided or made available by the Department; every health
program or activity administered by the Department; and every health program or activity
administered by a Title I entity.” Id. at 31,466 (formerly 45 C.F.R. § 92.2(a)). HHS estimated that
the rule would “likely cover almost all licensed physicians because they accept Federal financial
assistance.” Id. at 31,445.

The 2016 Final Rule also included provisions to ensure that the approximately 25 million
Americans with LEP have access to the health care they need.’ It required health care providers
and other covered entities to post nondiscrimination notices, include “taglines”—short statements
that inform individuals of their right to language assistance and how to seek such assistance—in
the top 15 languages spoken throughout the state, and adopt grievance procedures. Id. at 31,469
(formerly 45 C.F.R. §§ 92.7, 92.8). The 2016 Final Rule also included standards for language
assistance services for persons with LEP. Id. at 31,470-71 (formerly 45 C.F.R. § 92.201).

Consistent with the plain language of Section 1557, the 2016 Final Rule adopted a unitary
legal standard for addressing discrimination in health care and enforcing Section 1557. Id. at
31,472 (formerly 45 C.F.R. § 92.301). HHS explained that all enforcement mechanisms available
under the statutes listed in Section 1557 are available for purposes of Section 1557 enforcement,
regardless of an individual’s protected characteristic or characteristics. Id. at 31,439-40. The
preamble reinforced this plain meaning understanding of Section 1557’s unitary standard. See id.
at 31,439-40.

The 2016 Final Rule also ensured its application would not unduly impinge on religious
freedoms and liberties. HHS did not include Title IX’s blanket religious exemption because

Section 1557 “contains no religious exemption,” and HHS determined religious exemptions in the

> U.S. Census Bureau, Language Spoken at Home, American Community Survey 2018 1-Year
Estimates Subject Tables, tbl. S1601 (2018), https://perma.cc/Z452-RSWR; U.S. Census Bureau,
Characteristics of People by Language Spoken at Home, American Community Survey 2018 1-
Year Estimates Subject Tables, tbl. S1603, https://perma.cc/R59J-HG4K.
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educational context of Title IX were not directly transferable to the health care context. Id. at
31,380. Instead, HHS determined a “more nuanced approach in the health care context” was
warranted because “a blanket religious exemption could result in a denial or delay in the provision
of health care to individuals and in discouraging individuals from seeking necessary care, with
serious and, in some cases, life threatening results.” Id. The 2016 Final Rule thus provided:
“Insofar as the application of any requirement under this part would violate applicable Federal
statutory protections for religious freedom and conscience, such application shall not be required.”
Id. at 31,466 (formerly 45 C.F.R. § 92.2(b)(2)).

The 2016 Final Rule has resulted in a decrease in discriminatory policies and practices. It
also helped persuade Medicaid administrators, insurance companies, and employee health plan
sponsors to eliminate outdated exclusions that discriminated on the basis of sex and to cover
procedures supported by evidence of medical necessity.’ For example, a recent study of 37 states
in the federal marketplace showed that in 2020, 97% of plans did not contain blanket exclusions
of transition-related care.’

D. The Proposed Revisions to the 2016 Final Rule

As part of the Trump Administration’s concerted and aggressive effort to undermine
protections for LGBTQ people,® on June 14, 2019, HHS issued a Notice of Proposed Rulemaking,
proposing to “make substantial revisions” to the 2016 Final Rule. See Notice of Proposed
Rulemaking, Nondiscrimination in Health and Health Education Programs or Activities, 84 Fed.
Reg. 27,846, 27,848 (June 14, 2019) (“Proposed Rule”). Those revisions included: repealing the

definition of “on the basis of sex” and the specific prohibition on discrimination on the basis of

6 See Sharita Gruberg and Frank J. Bewkes, The ACA’s LGBTQ Nondiscrimination Regulations
Prove Crucial, Center for American Progress (Mar. 7, 2018), https://perma.cc/CTP2-UMEJ.

" Out2Enroll, Summary of Findings: 2020 Marketplace Plan Compliance with Section 1557,
https://perma.cc/WU25-C9BN.

8 See, e.g., Erica L. Green, Katie Benner & Robert Pear, ‘ Transgender’ Could Be Defined Out of
Existence Under Trump Administration, N.Y. Times (Oct. 21, 2018), https://perma.cc/Y QR6-

YNZ2F; Notification of Nonenforcement of Health and Human Services Grants Regulation, 84
Fed. Reg. 63,809 (Nov. 19, 2019).
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gender identity and sex stereotyping; eliminating the notice and critical language access
requirements; narrowing the scope of entities covered under Section 1557; eliminating the unitary
legal standard and mechanisms for enforcing violations of Section 1557; incorporating sweeping
religious exemptions; eliminating gender identity and sexual orientation protections in unrelated
regulations; and eliminating protections related to discrimination on the basis of association. /d.
at 27,848-49.

HHS received nearly 200,000 comments during the public comment period. 85 Fed. Reg.
at 37,164. Those comments identified and expressed concerns about many of HHS’s proposed
revisions, emphasizing that the proposed changes, individually or combined, will cause immediate
and irreparable harm to LGBTQ people. For example, they noted that repealing the definition of
“on the basis of sex” and the specific prohibition on discrimination on the basis of gender identity
and sex stereotyping will invite covered health care providers and insurers to discriminate against
transgender people and cause confusion about patients’ rights. Id. at 37,164-65. Commenters also
observed that eliminating notice requirements and critical language access provisions will result
in decreased access to health care for patients with LEP. Id. at 37,204. In addition, narrowing the
scope of entities covered under Section 1557 will cause drastic reductions in protections and
insurance coverage for LGBTQ people. Id. at 37,170-74.

E. The Revised Rule

Despite the significant concerns raised during the comment period, HHS published the
Revised Rule on June 19, 2020, with only “minor and primarily technical corrections.” Id. at
37,161. HHS claimed it was promulgating the Revised Rule to “better comply with the mandates
of Congress,” further “substantive compliance,” reduce confusion, and “clarify the scope of
Section 1557.” Id. at 37,161. HHS further asserted it was reverting “to longstanding statutory
interpretations that conform to the plain meaning of the underlying civil rights statutes and the
United States Government’s official position concerning those statutes.” /d.

In publishing the Revised Rule, HHS did not take into account that, just four days earlier,

on June 15, 2020, the Supreme Court held that discrimination based on transgender status or sexual
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orientation “necessarily entails discrimination based on sex.” Bostock, 2020 WL 3146686, at *11.°
Rather, HHS proceeded with its elimination of the definition of “on the basis of sex” and the 2016
Final Rule’s specific prohibitions on discrimination on the basis of gender identity and sex
stereotyping, despite having acknowledged that “a holding by the U.S. Supreme Court on the
meaning of ‘on the basis of sex” under Title VII will likely have ramifications for the definition of
‘on the basis of sex’ under Title IX.” 85 Fed. Reg. at 37,168.

Relying essentially on one district court opinion—Franciscan Alliance, Inc. v. Burwell,
227 F. Supp. 3d 660 (N.D. Tex. 2016)—which the preamble cites more than 40 times, HHS
claimed “the ordinary public meaning of the term ‘sex’ in Title IX is unambiguous” and refers to
a “biological binary meaning of sex.” 85 Fed. Reg. at 37,178-80. HHS also declared that
discrimination on the basis of sex under Title IX does not encompass discrimination based on
gender identity or sex stereotyping. Id. at 37,183-86. According to HHS, it means “discrimination
on the basis of the fact that an individual is biologically male or female.” Id. at 37,178.

HHS also adhered to its other proposed revisions, repealing the notice and access to
language provisions; excluding from Section 1557’s scope certain health programs and activities
and health insurance plans; incorporating sweeping religious exemptions; repealing the unitary
legal standard; and repealing gender identity and sexual orientation protections in unrelated

regulations and provisions relating to nondiscrimination based on association. /d. at 37,161-62.

F. Harms to Plaintiffs, Their Members, Their Patients, and Health Care
Providers and Patients Nationwide

The Revised Rule’s elimination of the specific prohibitions on discrimination on the basis
of gender identity and sex stereotyping means plaintiffs’ members and LGBTQ patients will face

a greater risk of discrimination in health care. Patients may even be outright denied care on the

? Although the 2016 Final Rule framed discrimination against transgender people in terms of
“gender identity” and Bostock framed it in terms of “transgender status,” the result is the same:
discrimination against transgender people is sex discrimination. See, e.g., Bostock, 2020 WL
3146686, at *19 n.6 (Alito, J., dissenting) (“[Tlhere is no apparent difference between
discrimination because of transgender status and discrimination because of gender identity.”).
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basis of their gender identity, transgender status, or sexual orientation. Many LGBTQ patients
(including patients of Whitman-Walker Health and the LA LGBT Center) report being
discriminated against on the basis of their sexual orientation, gender identity, or transgender status
when seeking health care. Shafi 999, 17; Henn § 9; Pumphrey 9 10; Cummings § 22; Bolan 9 8-
9, 12, 23; Carpenter 9 4, 8, 22; see also Vargas 9 10, 20-22; Harker 9 8-9; Shanker 9 17, 19.
The problem is particularly acute for transgender patients who seek treatment for gender dysphoria
or gender-affirming care, although transgender patients are discriminated against and misgendered
even when they seek basic care. Shafi 4 17(c)-(e); Henn q 9(a), (c), (g)-(j), (n), (0); Pumphrey
9 10(a); Cummings 99 22(a)-(c), 22(g), 22(h); Bolan 9 8-9, 12, 23; Carpenter Y 8, 22; see also
Vargas 9 20(a)-(b); Harker 4 9; Shanker 9 8, 17, 19; Salcedo 9 11, 14, 20, 22, 31; Lint 99 16, 24,
28-31, 42-43.

In addition, patients will face and fear increased discrimination, which for many patients
will cause them to delay or avoid obtaining needed medical care. Shafi 49 21, 22; Henn 9 7, 11,
19; Pumphrey 99 7, 12, 13; Cummings 4 5, 8, 16-19, 22(k), 22(m); Bolan 9 11-12, 15, 19-20;
Carpenter 99 8(c), 9, 11, 16, 18-19; see also Salcedo 9 24, 25, 31, 33; Lint 9 48; Vargas Y 20(c);
Harker 9§ 8; Shanker 99 22-23; Fabian § 20. And if they do seek care, they will be discouraged
from fully disclosing personal information that health care providers need for proper diagnosis and
treatment. Cummings 9 22(g), (1)-(m), 24, 29; Carpenter § 9, 11, 12 14; see also Harker 9 19;
Shanker 9 22-23. Patients’ delays or failures to obtain treatment will increase the direct cost of
treating physical medical conditions and create risks to patient safety that can lead to poor patient
outcomes. The Revised Rule thus will increase costs to patients, insurers, providers, and the
overall health care system. Shafi 99 19-23; Cummings 99 14, 18, 20, 26, 33; see also Shanker
9 25; Salcedo 9 36.

The Revised Rule’s elimination of the explicit prohibitions on categorical coverage
exclusions for gender-affirming care, combined with its narrow interpretation of what constitutes
a covered entity, will result in a reduction in coverage and access to medically necessary health

care for transgender and gender nonconforming patients. Shanker 9 28; Shafi 9 24-29; Cummings

10
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9 30; Salcedo q 39; Lint 99 48, 57-58. As a result, the private health care provider plaintiffs will
face increased costs because many private and public plans will refuse to cover medically
necessary procedures based on the Revised Rule’s elimination of protections against gender
identity discrimination. Shafi ] 35; see also Salcedo 9 44. Plaintiffs, in turn, will be forced to
cover the costs of these medically necessary procedures or turn away LGBTQ patients who need
these services but cannot afford to pay for them out of pocket. Likewise, patients may forgo
necessary care due to the high cost of these procedures.

The Revised Rule also will immediately scale back the notice and language access
requirements from the 2016 Final Rule. The elimination of these notices will harm LGBTQ
patients with LEP, in particular, because it will be more difficult for them to be aware of their
rights, which language services and aids are available, how to access such services, and how to
handle discrimination and complaints. Salcedo 94 40-41; Lint 9 53; Shafi 9 32; Cummings 913,
33. The health care system was already difficult to navigate for individuals with LEP, and the
Revised Rule exacerbates these difficulties, undermining access to health care, health insurance,
and legal redress. Salcedo § 41; Lint q 55; Shafi q§ 32; Cummings 99 13, 27.

LEGAL STANDARD

A preliminary injunction is a stopgap measure to “preserve the relative positions of the
parties” pending judicial review on the merits. Univ. of Texas v. Camenisch, 451 U.S. 390, 395
(1981). The Administrative Procedure Act (“APA”) separately authorizes the Court to “postpone
the effective date of an agency action” pending judicial review to “preserve status” and “prevent
irreparable injury.” 5 U.S.C. § 705. Section 705 “plainly and simply authorizes courts to stay
agency rules pending judicial review.” District of Columbia v. U.S. Dep’t of Agric., No. 20 Civ.
119, 2020 WL 1236657, at *34 (D.D.C. Mar. 13, 2020) (cleaned up).

A party seeking a preliminary injunction must “make a ‘clear showing that four factors,
taken together, warrant relief: likely success on the merits, likely irreparable harm in the absence

299

of preliminary relief, a balance of the equities in its favor, and accord with the public interest.

11
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Pursuing Am.’s Greatness v. FEC, 831 F.3d 500, 505 (D.C. Cir. 2016) (quoting Winter v. Natural
Resources Def. Council, 555 U.S. 7, 20 (2008)).

Although plaintiffs seeking a preliminary injunction “have the burden of demonstrating
likelihood of success on the merits, they are not required to prove their case in full at the
preliminary injunction stage, but only such portions that enable them to obtain the injunctive relief
that they seek.” Jacinto-Castanon de Nolasco v. U.S. Imm. & Customs Enforcement, 319 F. Supp.
3d 491, 499 (D.D.C. 2018). Similarly, where “multiple causes of action are alleged, plaintiff need
only show likelihood of success on one claim to justify injunctive relief.” Kirwa v. U.S. Dep’t of
Defense, 285 F. Supp. 3d 21, 35 (D.D.C. 2017) (cleaned up). Courts in this district routinely grant
motions for preliminary injunctions upon a finding that plaintiffs are likely to prevail on at least
one claim entitling them to injunctive relief. See, e.g., Jubilant Draximage Inc. v. U.S. Int’l Trade
Comm’n, 396 F. Supp. 3d 113, 123 (D.D.C. 2019); FBME Bank Ltd. v. Lew, 125 F. Supp. 3d 109,
118 (D.D.C. 2015).

ARGUMENT
I. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS.
A. The Revised Rule Violates the APA.

1. The Revised Rule is Arbitrary and Capricious.

The APA requires courts to “hold unlawful and set aside agency actions” that are “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).
An agency rule is arbitrary and capricious if the agency has “entirely failed to consider an
important aspect of the problem,” or “offered an explanation for its decision that runs counter to
the evidence before the agency.” Motor Vehicle Mfrs. Ass’'n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983). An agency “is required to ‘examine the relevant data and
articulate a satisfactory explanation for its action including a rational connection between the facts
found and the choice made.’” Stewart v. Azar, 366 F. Supp. 3d 125, 135 (D.D.C. 2019) (Boasberg,
J.) (quoting State Farm, 463 U.S. at 43). Where an agency departs from a prior policy, it must

“display awareness that it is changing position,” show that “there are good reasons” for the
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reversal, and demonstrate that its new policy is “permissible under the statute.” F.C.C. v. Fox
Television Stations, Inc., 556 U.S. 502, 515 (2009). The agency must also “be cognizant that
longstanding policies may have ‘engendered serious reliance interests that must be taken into
account.”” Dep’t of Homeland Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 1913
(2020) (quoting Encino Motorcars LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016)). It is “arbitrary
and capricious to ignore such matters.” /d.

The Revised Rule fails on all accounts. HHS failed to supply a reasoned explanation for
its policy change from the 2016 Final Rule, it adopted a regulation not supported by and contrary
to the evidence in the administrative record, and it failed to address important issues raised during
the notice-and-comment process — in particular, the substantial harms LGBTQ people will suffer

as a result of the Revised Rule.

a. HHS Failed to Supply a Reasoned Explanation for its Policy
Change from the 2016 Final Rule to the Revised Rule.

The Revised Rule represents a significant change in policy from the 2016 Final Rule,
eliminating many of the 2016 Final Rule’s protections from discrimination in health care for
LGBTQ people. The record before HHS does not support its proffered justifications for the
Revised Rule — “to better comply with the mandates of Congress,” reduce confusion, further
substantive compliance, and revert to “longstanding statutory interpretations.” See 85 Fed. Reg.
at37,161. The Revised Rule conflicts with Section 1557’s prohibitions on discrimination in health
care and the Bostock decision. It conflicts with Section 1554°s prohibition on rules that create
unreasonable barriers and impede access to health care services. The Revised Rule creates
confusion; it does not reduce it. And there is no evidence that the Revised Rule furthers substantive
compliance. The problems with the Revised Rule are particularly apparent with respect to the
elimination of the definition of “on the basis of sex,” the elimination of the prohibition on
categorical insurance coverage exclusions, the elimination of notice and language access

requirements, and the narrowing of entities covered under Section 1557.
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0} Bostock Forecloses HHS’s Elimination of the Definition of
“On the Basis of Sex.”

On June 15, 2020, in Bostock, the Supreme Court categorically held that discrimination
based on transgender status or sexual orientation “necessarily entails discrimination based on sex.”
Bostock, 2020 WL 3146686, at *11. The Court declared: “it is impossible to discriminate against
a person for being homosexual or transgender without discriminating against that individual on
the basis of sex.” Id. at *7. Nevertheless, undeterred from its goal to foster discrimination against
LGBTQ people, four days later on June 19, 2020, HHS published the Revised Rule repealing the
2016 Final Rule’s definition of discrimination “on the basis of sex” and its specific prohibitions
on discrimination on the basis of gender identity and sexual orientation. It did so even though the
Revised Rule acknowledged that “a holding by the U.S. Supreme Court on the meaning of ‘on the
basis of sex’ under Title VII will likely have ramifications for the definition of ‘on the basis of
sex’ under Title [X.” 85 Fed. Reg. at 37,168.

Moreover, HHS not only eliminated the definition of discrimination “on the basis of sex,”
but also declared affirmatively that discrimination on the basis of sex does not include
discrimination on the basis of gender identity or sexual orientation. See, e.g., id. at 37,183 (“The
Department disagrees with commenters who contend that Section 1557 or Title IX encompass
gender identity discrimination within their prohibition on sex discrimination.”); id. at 37,180
(“Unlike other bases of discrimination, the categories of gender identity and sexual orientation . . .
are not set forth” in the statutes incorporated into Section 1557). HHS staked its position entirely
on: (1) the Franciscan Alliance decision where HHS refused to defend the 2016 Final Rule’s
provisions or to appeal the district court’s ruling; and (2) the government’s litigation position in
Bostock “that discrimination ‘on the basis of sex’ in Title VII and Title IX does not encompass
discrimination on the basis of sexual orientation or gender identity.” Id. at 37,168.

Bostock conclusively rejects HHS’s position that Section 1557 does not encompass
discrimination against LGBTQ people and forecloses its repeal of the definition of discrimination
“on the basis of sex.” Bostock also forecloses HHS’s elimination of gender identity and sexual

orientation protections in unrelated regulations. See 85 Fed. Reg. at 37,219.
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In light of the Supreme Court’s ruling in Bostock, HHS could have postponed publication
of the Revised Rule, as commenters urged, see 85 Fed. Reg. at 37,168, or rescinded it altogether.
See, e.g., Williams Natural Gas Co. v. FERC, 872 F.2d 438, 450 (D.C. Cir. 1989); State Farm,
463 U.S. at 42. It did neither.

Even apart from Bostock, HHS acted arbitrarily and capriciously in eliminating the

2

definition of discrimination “on the basis of sex.” HHS claimed in so doing it was reverting to
“longstanding statutory interpretations” of the civil rights statutes underlying Section 1557 that
conform with the government’s “official position concerning those statutes.” 85 Fed. Reg. at
37,161. But in 2012, OCR specifically stated, “Section 1557’s sex discrimination prohibition
extends to claims of discrimination based on gender identity or failure to conform to stereotypical
notions of masculinity or femininity,” and took the position that Section 1557 prohibited
discrimination on the basis of sexual orientation.! In addition, in 2015, OCR entered into a
voluntary agreement with The Brooklyn Hospital Center resolving allegations of gender identity
discrimination under Section 1557. See 85 Fed. Reg. at 37,191. Consistent with OCR’s position,
the 2016 Final Rule defined discrimination “on the basis of sex” to include discrimination against
LGBTQ people. See 81 Fed. Reg. at 31,467 (formerly 45 C.F.R. § 92.4).

HHS also ignored the considered views of other agencies and dozens of federal district and
appellate courts, which held that discrimination on the basis of transgender status is a form of sex
discrimination. See Letter from Sasha Buchert, Senior Attorney, Lambda Legal, et al., to the Hon.
Alex M. Azar, II, Sec’y, U.S. Dep’t Health & Hum. Servs. (Aug. 13, 2019), at 9-11,
https://perma.cc/FV38-3ZLC (documenting cases).

HHS did not provide a reasonable explanation for its change in position. Rather, HHS
simply “disavow[ed] the views” in the 2012 letter and the voluntary resolution agreement, stating

it had “concluded that the 2012 OCR letter reflected an incorrect understanding of Title IX, as

10 L etter from Leon Rodriguez, Director, U.S. Dep’t of Health & Human Servs., Office for Civil
Rights, to Maya Rupert, Federal Policy Director, National Center for Lesbian Rights (Jul. 12,
2012), https://perma.cc/RB8V-ACZU.
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incorporated into Section 1557.” 85 Fed. Reg. at 37,191. HHS provided no further explanation,
as required under Fox Television Stations when there is a policy reversal. See 556 U.S. at 515.

The Revised Rule is arbitrary and capricious and should be set aside.

2) HHS’s Elimination of the Prohibition on Categorical
Coverage Exclusions is Unreasonable and Not Supported
by the Evidence.

HHS attempts to justify its elimination of the 2016 Final Rule’s prohibition on categorical
coverage exclusions related to gender-affirming care by claiming the prohibition “inappropriately
interfered with the ethical and medical judgment of health professionals.” 85 Fed. Reg. at 37,187.
HHS stated it “does not believe that the nondiscrimination requirements in Title IX, incorporated
by reference into Section 1557, foreclose medical study or debate on these issues.” Id.

HHS’s reasoning is illogical. Nothing in the 2016 Final Rule foreclosed medical study or
debate on gender-affirming care. It simply prohibited insurance companies from categorically
excluding or limiting coverage for a/l health services related to gender-affirming care. See 81 Fed.
Reg. at 31,429. As such, the 2016 Final Rule enabled doctors, rather than insurance companies,
to use their medical expertise to make individualized treatment decisions. If the Revised Rule goes
into effect, many doctors who deem gender-affirming care to be medically necessary will be forced
to either forgo compensation from insurers or deny patients care. Thus, it is the Revised Rule, not
the 2016 Final Rule, that “inappropriately interfere[s] with the ethical and medical judgment of
health professionals.” 85 Fed. Reg. at 37,187.

HHS’s decision to allow insurers to once again categorically exclude or limit coverage for
gender-affirming care is based on a supposed “lack of scientific and medical consensus” regarding
“the value of various ‘gender-affirming’ treatments for gender dysphoria.” Id. This statement
runs counter to the national medical consensus, and the evidence on which HHS relies does not
support its conclusions.

First, virtually every major medical and mental health organization in the United States,
including the American Medical Association, the Endocrine Society, the American Psychological

Association, and the American Psychiatric Association, among others, has endorsed the protocols
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for gender-affirming treatment set forth in the Standards of Care for the Health of Transsexual,
Transgender and Gender-nonconforming People, published by the World Professional
Association for Transgender Health (WPATH). Ettner § 31.

Second, HHS cites an August 30, 2016 decision in which the Centers for Medicare and
Medicaid Services (“CMS”) “declined to issue a National Coverage Determination (NCD) on sex-
reassignment surgery for Medicare beneficiaries with gender dysphoria.” 85 Fed. Reg. at 37,187
& n.157 (citing CMS, Decision Memo for Gender Dysphoria and Gender Reassignment Surgery
(CAG-00446N) (Aug. 30, 2016), https://perma.cc/9S73-4WQB). But declining to issue a NCD
only means coverage determinations are made on a case-by-case basis, not that such treatment is
or may be categorically excluded. CMS specifically explained that in declining to issue a national
policy, the result “is not national non-coverage” under the Medicare program. Rather, coverage
determinations would continue to be made on a case-by-case basis. CMS, Decision Memo for
Gender Dysphoria and Gender Reassignment Surgery (CAG-00446N) (Aug. 30, 2016), at 2,
https://perma.cc/9S73-4WQB (emphasis added). In addition, contrary to HHS’s suggestion, CMS
confirmed the value of gender-affirming treatments for gender dysphoria, specifically encouraging
“robust clinical studies that will fill the evidence gaps and help inform which patients are most
likely to achieve improved health outcomes with gender reassignment surgery, which types of
surgery are most appropriate, and what types of physician criteria and care setting(s) are needed
to ensure that patients achieve improved health outcomes.” Id.

Third, HHS cites a 2018 Department of Defense report regarding whether to allow
transgender people to serve in the military. 85 Fed. Reg. at 37,187 n.159 (citing Department of
Defense, Report and Recommendations on Military Service by Transgender Persons (Feb. 22,
2018), https://perma.cc/7369-K2VC (“DOD Report”)). HHS quotes the report’s finding that there
is “considerable scientific uncertainty and overall lack of high quality scientific evidence
demonstrating the extent to which transition-related treatments . . . remedy the multifaceted mental
health problems associated with gender dysphoria.” Id. at 37,187 (quoting DOD Report at 5).

Relying on this report is patently unreasonable. DOD commissioned the report at the request of
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President Trump, who was seeking to reverse the Obama Administration policy allowing
transgender people to serve openly in the military. See DOD Report, Cover Letter at 1. And the
report’s recommendations were expressly “based on each Panel member’s independent military
judgment.” DOD Report at 4 (emphasis added). The report was not based on medical or scientific
evidence or judgment.

Finally, HHS refers to other research that “has found that children who socially transition
in childhood faced dramatically increased likelihood of persistence of gender dysphoria into
adolescence and adulthood.” 85 Fed. Reg. at 37,187 & n.160. HHS mischaracterizes the research.
What the study concluded is that the intensity of early gender dysphoria appears to be an important
predictor of persistence of gender dysphoria into adolescence and adulthood.!! HHS’s implication
that “coming out” about one’s gender identity in childhood somehow makes things worse later in
life is both incorrect and misleading.

In addition, HHS fails to consider the reliance of transgender patients, insurance
companies, and organizations like plaintiffs on the protections in the 2016 Final Rule. Indeed,
some of the plaintiffs have relied on the 2016 Final Rule’s prohibition on categorical coverage
exclusions related to gender-affirming care to advocate for their transgender patients and clients.
Shafi 9 25-26; Shanker 99 8-9, 11; see also Gruberg & Bewkes, supra. Because HHS was “not
writing on a blank slate, it was required to assess whether there were reliance interests, determine
whether they were significant, and weigh any such interests against competing policy concerns.”
Dep’t of Homeland Sec., 140 S. Ct. at 1915.

HHS’s decision to allow covered insurance providers to exclude categorically or limit

gender-affirming care is contrary to the evidence in the administrative record and unreasonable.

' Thomas D. Steensma, et al., Factors Associated with Desistance and Persistence of Childhood
Gender Dysphoria: A Quantitative Follow-Up Study, 52(6) J. of the Am. Acad. of Child &
Adolescent Psychiatry 582-90, 582 (2013).
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A3) HHS Provided No Reasoned Explanation for the
Elimination of the Notice and Language Access
Requirements.

HHS’s only proffered justification for repealing the notice and language access
requirements in the 2016 Final Rule was that they were “unnecessary” because the statutes
underlying Section 1557 contained notice provisions, and compressing them “into a single
standard under the 2016 Rule has led to an unjustifiable burden and understandable confusion.”
85 Fed. Reg. at 37,204. But HHS did not explain how individuals will know about their rights
under Section 1557 without these notices, when not all the underlying statutes apply to every health
care provider. And it pointed to no evidence of “understandable confusion” attributable to them.

Indeed, it is the elimination of these notice and language access provisions that is likely to
create confusion. Without the notice, tagline, and LEP requirements, individuals will not know
about their health care rights under Section 1557, and patients with LEP in particular may fail to
understand or assert their rights because of language barriers. Patients with LEP, in turn, may fail
to receive adequate care because of difficulties in understanding their providers or other staff,
undermining the purpose and intent of the nondiscrimination provisions of Section 1557.

b

This terse explanation, which says “almost nothing,” is wholly inadequate to justify a
policy reversal. Encino Motorcars, 136 S. Ct. at 2127; see also New York v. Dep’t of Health &

Human Servs., 414 F. Supp. 3d 475, 549 (S.D.N.Y. 2019).

“4) HHS’s Narrowing of the Entities Covered Under Section
1557 is an Arbitrary Policy Reversal.

HHS’s attempt to narrow the scope of entities covered under Section 1557 is also an
arbitrary reversal in policy from the 2016 Final Rule. Although HHS acknowledged it was
reversing course from the 2016 Final Rule, its explanation falls short of the required standard of a
reasoned explanation for the change. See Fox Television Stations, 556 U.S. at 515.

HHS first attempts to limit Section 1557’s nondiscrimination protections only to health
programs or activities of HHS administered under Title I of the ACA, not to other health programs
and activities that HHS administers. See 85 Fed. Reg. at 37,244 (to be codified at 45 C.F.R.

§ 92.3(a)(2)). Such a limitation, however, is inconsistent with the plain language of Section 1557,
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which states Section 1557 applies to “any program or activity that is administered by an Executive
Agency or an entity established under this title.” 42 U.S.C. § 18116(a) (emphasis added).

HHS’s only explanation for its policy change was it no longer agreed with the 2016 Final
Rule’s decision to add “health” as a limiting modifier to “program or activity”” because Congress
had not included such a modifier in the statutory text. See 85 Fed. Reg. at 37,170. Instead, HHS
decided, “Congress had already placed a limitation in the text of Section 1557 by applying the
statute to any program or activity administered by an Executive Agency “under this title’ (meaning
Title I of the ACA).” Id. But HHS’s new interpretation reads the word “or” out of the statute.

The consequence of HHS’s unreasonable interpretation is that numerous HHS health
programs and activities, including health programs and activities of CMS, the Centers for Disease
Control and Prevention, Indian Health Service, the National Institutes of Health, and the Substance
Abuse and Mental Health Services Administration, are no longer covered under Section 1557.
This result is illogical and inconsistent with Section 1557.

HHS’s declaration that health insurers are not a “program or activity” under Section 1557
and not subject to Section 1557’s nondiscrimination prohibitions because they are not “principally
engaged in the business of providing healthcare,” 85 Fed. Reg. at 37,244-45 (to be codified at 45
C.F.R. § 92.3(¢c)), is likewise unreasonable. To support its new interpretation, HHS contends that
providing “health insurance” is different than providing “healthcare” and points to the definitions
of “healthcare” and “health insurance” in unrelated statutes to support its distinction. See id. at
37,172-73. But Section 1557 plainly covers “health programs and activities,” not just direct health
care. And health insurance clearly is a health-related program or activity. It is what enables the
vast majority of Americans to access health care.

HHS’s reliance on unrelated statutes for its new interpretation is also unavailing. For
example, HHS points to 42 U.S.C. § 300gg-91. See id. at 37,172. But 42 U.S.C. § 300gg-91,
which defines terms for federal laws regulating health insurance, specifically defines “health
insurance coverage” to include benefits consisting of medical care and acknowledges health

insurance is one way of providing health care. HHS’s appeal to language in the Civil Rights
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Restoration Act (“CRRA”) also misses the mark. See 85 Fed. Reg. at 37,171-73. The CRRA’s
general language amended four civil rights statutes in 1988 to make clear that if any part of a
program or activity receives federal financial assistance, the entire program must comply with
applicable civil rights laws. See Pub. L. No. 100-259, 102 Stat. 28 (Mar. 22, 1988). Congress
enacted Section 1557 more than two decades later to prohibit discrimination in all “health
programs and activities,” any part of which is receiving federal financial assistance, based on the
characteristics listed in Title IX and three other statutes. The CRRA did not address whether health
insurance is a “health program or activity.” Congress did not incorporate the definitions contained
in the CRRA into Section 1557. And Section 1557 is more expansive than the statutes the CRRA
amended. HHS’s reliance on the CRRA to exclude health insurance providers from Section 1557

is unreasonable and contrary to Section 1557, which covers all health programs and activities.

5) HHS Failed to Provide a Reasoned Explanation for
Incorporating Sweeping Religious Exemptions.

The 2016 Final Rule declined to import Title IX’s blanket religious exemption into Section
1557, explaining that it would be inappropriate in the health care setting because the Title IX
exemption is framed for educational institutions, which are very different from health care settings,
and those differences “warrant different approaches.” 81 Fed. Reg. at 31,380. The Revised Rule
reversed this policy by incorporating not only Title IX’s blanket religious exemption, but also
sweeping religious exemptions from a number of different statutes. See 85 Fed. Reg. at 37,245 (to
be codified at 45 C.F.R. § 92.6(b)).

In so doing, HHS did not analyze why Title IX’s blanket exemption, framed for educational
institutions, suddenly was appropriate for the health care setting. See id. at 37,205-09. Nor did
HHS address its prior factual finding that “a blanket religious exemption could result in a denial
or delay in the provision of health care to individuals and in discouraging individuals from seeking
necessary care, with serious and, in some cases, life threatening results.” 81 Fed. Reg. at 31,380.
HHS also failed to address the concern that the Revised Rule decreases protections for patients

while increasing exemptions for providers, even though at least one commenter pointed out that
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between 2008 and January 2018, HHS received fewer than 50 complaints regarding violations of
religious or conscience statutes while receiving 30,000 complaints of civil rights discrimination in
2017 alone. See 85 Fed. Reg. at 37,206.

HHS’s primary justification for its policy reversal was its claim that avoiding burdens on
conscience “will protect both providers’ medical judgment and their consciences, thus helping to
ensure that patients receive the high quality and conscientious care that they deserve.” 85 Fed.
Reg. at 37,206. But HHS provided no basis for its assertion that the religious conscience
provisions will help “ensure that patients receive the high quality and conscientious care that they
deserve.” And it ignored HHS’s prior factual finding that a blanket religious exemption could
result in denial or delay of health care in favor of an unsupported, contradictory finding without
acknowledging or explaining the inconsistency in positions. This unexplained inconsistency
renders these provisions arbitrary and capricious. See New York, 414 F. Supp. 3d at 550-51.

HHS also ignored that the incorporation of these exemptions runs counter to medical ethics,
standards of care, and other statutes, like the Emergency Medical Treatment and Labor Act
(“EMTALA”). HHS failed to explain why the Revised Rule “does not conflict with EMTALA,
which . . . does not contain an exception for conscience or other objections.” Id. at 555.

b. HHS Failed to Consider Important Aspects of the Problem.

A rule is arbitrary and capricious, where, as here, the agency “‘entirely failed to consider
an important aspect of the problem.”” Stewart, 366 F. Supp. 3d at 135 (quoting State Farm, 463
U.S. at 43). An agency “must respond to significant points raised during the public comment
period.” Allied Local & Reg’l Mfrs. Caucus v. EPA,215F.3d 61, 80 (D.C. Cir. 2000). Defendants
did not meet this standard.

HHS failed entirely to consider the harm the Revised Rule will cause to LGBTQ people,
including those with LEP. Despite receiving nearly 200,000 comments, HHS published the
Revised Rule with only “minor and primarily technical corrections.” 85 Fed. Reg. at 37,161. It
ignored the multitude of concerns that major medical organizations, patient advocacy

organizations, and individuals raised that the Revised Rule would invite discrimination against

22



Case 1:20-cv-01630-JEB Document 29-1 Filed 07/09/20 Page 34 of 57

LGBTQ people and undercut access to health care. HHS’s failure to consider these harms, which

permeated the entire rulemaking process, renders the Revised Rule arbitrary and capricious.

0} HHS’s Dismissal of the Harm to LGBTQ People from the
Revised Rule Does Not Withstand Scrutiny.

HHS brushed aside concerns that the Revised Rule would invite discrimination against
LGBTQ people, and transgender individuals in particular, with the simple assertion: “The
Department does not believe that this final rule will lead to significant burdens on entities due to
changes to the gender identity language from the 2016 Rule, nor that the commenters have
identified sufficient data to show that these negative consequences will occur or the extent to which
they will occur.” Id. at 37,225. Despite extensive evidence in the administrative record showing
LGBTQ people already face particularly acute barriers to care and health disparities, HHS claimed
it knew “of no data showing” that the Revised Rule would “disproportionately burden individuals
on the basis of sexual orientation and/or gender identity.” Id. at 37,182. HHS also specifically
admitted it did not take into account the costs or harms to transgender patients, claiming it lacked
“the data necessary to estimate the number of individuals who currently benefit from covered
entities’ policies governing discrimination on the basis of gender identity who would no longer
receive those benefits after publication of this rule.” Id. at 37,225. HHS further claimed it lacked
data “to estimate what greater public health costs, cost-shifting, and expenses may result from
entities changing their nondiscrimination policies and procedures after promulgation™ of the
Revised Rule. Id.

HHS is not entitled simply to disregard costs that are uncertain or difficult to quantify. As
this Circuit has held, the “mere fact” that the effect of a rule “is uncertain is no justification
for disregarding the effect entirely.” Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d
1209, 1219 (D.C. Cir. 2004).

HHS also contends the Revised Rule will not increase levels of discrimination because
many states and localities already prohibit gender identity and sexual orientation discrimination,

and the Revised Rule does not “prohibit[] entities from maintaining gender identity
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nondiscrimination policies and procedures voluntarily.” 85 Fed. Reg. at 37,225. But the
effectiveness of a nondiscrimination statute and implementing regulation cannot be measured by
reference to the entities that voluntarily do not discriminate. And, even if some states and localities
offer the same level of protection as the 2016 Final Rule, others do not. HHS acknowledges
receiving comments noting that many LGBTQ people live in states that do not prohibit insurers
from discriminating based on LGBTQ status. See id. at 37,182. Furthermore, at least thirty (30)
states do not have laws prohibiting health insurers from discriminating on the basis of gender
identity.'> The Revised Rule will have a significant effect on access to health care for LGBTQ
people across the country. Shafi 9 13-23, 27-29; Cummings 99 16, 18, 20, 22, 29, 30, 32-33;
Shanker 99 9-18, 20-24; Vargas 9 20, 23; Harker 99 15-20; Salcedo § 21, 26; Lint 9 37-48.
Finally, HHS reasons that if the Revised Rule does lead to increased discrimination, any
such discrimination will result in a “net cost savings,” including as a result of the fact that “some
covered entities may no longer incur costs associated with processing grievances related to gender
identity discrimination under Title IX, because such claims will not be cognizable under this final
rule.” 85 Fed. Reg. at 37,225. Such one-sided analysis is the height of arbitrary and capricious
reasoning. Deeming discrimination a “net cost savings” not only fails to consider the significant
costs of care not covered by insurance, but it also callously disregards the significant harm to those

who suffer the effects of discrimination.

2) HHS Failed Entirely to Consider How Elimination of
Notice and Language Access Requirements Will Decrease
Access to Health Care Information and Increase Costs.

HHS also failed to consider how repealing the notice, tagline, and language access
requirements will decrease access to health care information and increase health care costs. HHS
considered only the cost savings to covered entities from revoking those requirements.

For example, many commenters raised concerns that removal of these protections “may

result in decreased access to, and utilization of, healthcare by people with disabilities, people with

12 Movement Advancement Project, Equality Maps — Healthcare Laws and Policies — Private
Insurance (last updated June 24, 2020), https://perma.cc/TIP4-KDNJ.
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LEP, older adults, people who are LGBT, and other vulnerable populations.” 85 Fed. Reg. at
37,204. HHS’s only response was that the 2016 Final Rule’s notice provisions were “unnecessary”’
because the statutes underlying Section 1557 contained notice provisions and it was “unaware of
data suggesting that those regulations have been or are inadequate to their purpose of making
individuals aware of their civil rights.” Id. HHS fails entirely to explain how LGBTQ people and
others will be notified of their health care rights under Section 1557, as opposed to rights under
the underlying statutes which may not apply to every health care entity. HHS also does not explain
how individuals with LEP will know about their rights to language assistance.

The Revised Rule also attempted to justify repealing these requirements on the ground that
they might save money. See 85 Fed. Reg. at 37,224. But it failed to account for the increased
costs that will flow from repealing these protections. If people with LEP are not able to access
health care due to language barriers, they may not seek the care they need until their health
problems worsen, or they may not seek care at all. When and if they do seek the care they need,
people with LEP may not be able to communicate with English-speaking physicians and
pharmacists. They also may not understand how to fill out paperwork for healthcare providers or
applications for health insurers.

Delays in seeking health care increase health care costs, inefficiency, and inadequacy in
the provision of health care. Shafi 9 32-33; Henn 9§ 20; Pumphrey § 7; Cummings 99 18, 33;
Bolan 9 11, 13-16, 18, 20-21; Carpenter Y 8-9; Shanker 9 10, 14; Harker q 19; Salcedo § 44;
Lint 4 55. These costs are passed on to taxpayers and patients through increased deductibles,
copays, and premiums. Yet, the Revised Rule fails to account for any of these financial costs or
the intangible costs to patients’ well-being that flow from these increased barriers to health care.

2. The Revised Rule is Not in Accordance with Law.
The Revised Rule is “not in accordance with law,” 5 U.S.C. § 706(2)(A), because it

conflicts with Section 1554 of the ACA, Section 1557, and the Bostock decision.
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a. Section 1554

Section 1554 of the ACA explicitly prohibits the Secretary of HHS from promulgating any
regulation that “creates any unreasonable barriers to the ability of individuals to obtain appropriate
medical care,” “impedes timely access to health care services,” or “interferes with communications
regarding a full range of treatment options between the patient and the provider.” 42 U.S.C.
§ 18114. But that is precisely what the Revised Rule does.

By inviting health care insurers and providers to discriminate against LGBTQ people
seeking health care, the Revised Rule discourages LGTBQ people from seeking health care in the
first instance and from fully disclosing personal information that health care providers need for
proper diagnosis and treatment. Shafi § 21; Henn 9 16; Pumphrey 9 12; Cummings 9 24, 28;
Bolan 99 13-15, 17, 19; Carpenter 4 11, 15; Shanker 9 22-23; Vargas 9 21-22; Harker 9 8, 19;
Salcedo 99 32-33; Lint 9 48. The repeal of the notice and language access provisions also creates
unreasonable barriers to obtaining health care information. Shafi 4 32; Cummings 99 13, 27, 33;
Salcedo 99 40-41; Lint 4 55; Vargas 4 23. The Revised Rule violates Section 1554.

b. Section 1557

The Revised Rule is not in accordance with Section 1557 in multiple ways. First, the
Revised Rule conflicts with the statutory language of Section 1557 by limiting the entities covered
under Section 1557 to health programs or activities of HHS that are administered under Title I of
the ACA, not to other health programs and activities that HHS administers. See 85 Fed. Reg. at
37,244 (to be codified at 45 C.F.R. § 92.3(a)(2)). This limitation contradicts the plain language of
Section 1557, which states it applies to “any program or activity that is administered by an
Executive Agency.” 42 U.S.C. § 18116(a). Section 1557, by its terms, is not limited to health
programs and activities administered under Title I of the ACA. The Revised Rule’s exclusion of
health insurance from the scope of Section 1557 also is not in accordance with Section 1557, which
covers health programs and activities, not just direct health care. See 42 U.S.C. § 18116(a). Health
insurance clearly is a health-related program or activity.

Second, the Revised Rule conflicts with the statutory language and purpose of Section 1557
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by failing to make the enforcement mechanisms provided by Title VI, Title IX, the Age
Discrimination Act, and the Rehabilitation Act available in the case of discrimination against a
person based on any characteristic protected by these statutes. Section 1557 provides: “The
enforcement mechanisms provided for and available under such title VI, title IX, section 794, or
such Age Discrimination Act shall apply for purposes of violations of [Section 1557].” 42 U.S.C.
§ 18116(a) (emphasis added). Section 1557’s context, structure, and text make evident that
Congress did not intend to import multiple, piecemeal legal standards and burdens of proof derived
from different statutory contexts into the doctrinal patchwork HHS proposes. Rather, “looking at
Section 1557 and the Affordable Care Act as a whole, it appears that Congress intended to create
a new, health specific, anti-discrimination cause of action that is subject to a singular standard,
regardless of a plaintiff’s protected class status.” Rumble v. Fairview Health Servs., No. 14 Civ.
2037,2015 WL 1197415, at *10 (D. Minn. Mar. 16, 2015) (emphasis added).

Congress’s use of the disjunctive “or” indicates that the enforcement mechanisms
applicable under any of the incorporated statutes are available to every claim of discrimination
under Section 1557, regardless of the particular type of discrimination. “In its elementary sense,
the word ‘or,” as used in a statute, is a disjunctive particle indicating that the various members of
the sentence are to be taken separately.” 73 Am. Jur. 2d Statutes § 147. And “a statute written in
the disjunctive is generally construed as setting out separate and distinct alternatives.” In re Espy,
80 F.3d 501, 505 (D.C. Cir. 1996) (cleaned up). The creation of a single legal standard for Section
1557 claims is also evident from Congress’s desire to avoid absurd results. It is important to
“recognize[] the absurd inconsistency that could result if the Court interpreted Section 1557 as
Defendants [in this case] do.” Rumble, 2015 WL 1197415, at *12. And “if different standards
were applied based on the protected class status of the Section 1557 plaintiff, then courts would
have no guidance about what standard to apply for a Section 1557 plaintiff bringing an
intersectional discrimination claim.” Id. Applying standard rules of construction, all enforcement
mechanisms available under each of the statutes incorporated into Section 1557 are available to

every claim of discrimination under Section 1557. The Revised Rule’s elimination of a unitary

27



Case 1:20-cv-01630-JEB Document 29-1 Filed 07/09/20 Page 39 of 57

legal standard and enforcement mechanism is contrary to the text and structure of Section 1557.

Finally, the Revised Rule conflicts with the text of Section 1557 by importing sweeping
exemptions based on religious or moral beliefs from the identified statutes in Section 1557 and
other statutes. See 85 Fed. Reg. at 37,245 (to be codified at 45 C.F.R. § 92.6(b)). Section 1557
expressly incorporates the enforcement mechanisms from four civil rights statutes, but does not
incorporate the religious exemptions from Title IX or any other statute. See 42 U.S.C. § 18116(a).
Importing broad religious exemptions from other statutes conflicts with the plain language of
Section 1557 and Congress’s rejection of such exemptions. See 155 Cong. Rec. S13193-01 (2009).

c Bostock

The Revised Rule also is not in accordance with law because it conflicts with the Supreme
Court’s ruling in Bostock that discrimination on the basis of a person’s transgender status or sexual
orientation is discrimination on the basis of sex. See Bostock, 2020 WL 3146686, at *7, 11.
Bostock forecloses the Revised Rule’s attempt to deny the full protection of Section 1557 to
LGBTQ individuals and patients in health care settings, as well as its elimination of protections
based on sexual orientation and gender identity in unrelated regulations promulgated under
different statutes. See 85 Fed. Reg. at 37,218-22, 37,243.

B. Plaintiffs are Likely to Succeed on Their Equal Protection Claim.

By inviting health care discrimination against LGBTQ people and carving them out from
regulatory nondiscrimination protections under Section 1557, the Revised Rule discriminates on
the basis of sex, transgender status, and sexual orientation. Such discrimination is subject to
heightened scrutiny. Yet, the Revised Rule fails any level of review because it is not rationally
related to any legitimate governmental interest, let alone adequately tailored to further an
exceedingly persuasive or compelling one.

Discrimination based on sexual orientation or transgender status is discrimination based on
sex. See Bostock, 2020 WL 3146686, at *7, 11; Whitaker ex rel. Whitaker v. Kenosha Unified Sch.
Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1048 (7th Cir. 2017); Latta v. Otter, 771 F.3d 456, 479-
80 (9th Cir. 2014) (Berzon, J., concurring); Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir.
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2011). Sex discrimination is subject to heightened scrutiny. See United States v. Virginia, 518
U.S. 515, 531 (1996). Discrimination based on sexual orientation or transgender status is also
subject to heightened scrutiny on its own. See, e.g., SmithKline Beecham Corp. v. Abbott Labs.,
740 F.3d 471 (9th Cir. 2014) (sexual orientation); Windsor v. United States, 699 F.3d 169, 185 (2d
Cir. 2012) (same), aff’d on other grounds, 570 U.S. 744 (2013); Karnoski v. Trump, 926 F.3d
1180, 1201 (9th Cir. 2019) (transgender status); F.V. v. Barron, 286 F. Supp. 3d 1131, 1145 (D.
Idaho 2018) (same); Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa.
2017) (same).

To pass heightened scrutiny, the government bears the burden of demonstrating an
“exceedingly persuasive justification” for the sex-based classification that “serves important
governmental objectives” and that the discriminatory means employed are substantially related to
the achievement of those objectives.” Virginia, 518 U.S. at 531 (cleaned up).

The Revised Rule is not even rationally related to any of HHS’s asserted goals — “to better
comply with the mandates of Congress,” reduce confusion, further substantive compliance, and
revert to “longstanding statutory interpretations.” See 85 Fed. Reg. at 37,161. The record does
not support these justifications and inviting discrimination against LGBTQ people in health care
does not advance any of these goals, particularly in light of Bostock’s confirmation that
discrimination on the basis of gender identity or sexual orientation are forms of prohibited sex
discrimination. To the contrary, the purpose and effect of the Revised Rule is to invite
discrimination in health care against plaintiffs’ members and their patients, and LGBTQ people
nationwide, based on their gender identity, transgender status, sexual orientation, gender
nonconformity, and exercise of their fundamental rights.

In addition, the exclusion of LGBTQ people from the nondiscrimination protections under
Section 1557 is motivated by the Trump administration’s and HHS officials’ clear animus against
LGBTQ people. Defendant Severino in particular has a history of anti-LGBTQ sentiments,
advocacy, and comments. In 2016, before he became Director of OCR, defendant Severino decried

the 2016 Final Rule because it ran counter to some people’s “moral, and religious beliefs about
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biology” and because, in his opinion, the 2016 Final Rule “create[d] special privileges, new
protected classes, or new rights to particular procedures.”’® The Revised Rule eliminates every
one of the protections for LGBTQ people he decried. Defendant Severino also denounced the
Department of Justice’s enforcement of Title IX’s sex discrimination protections under the Obama
administration as applied to transgender people as “using government power to coerce everyone,
including children, into pledging allegiance to a radical new gender ideology.”!*

More broadly, the Revised Rule is just one of the latest in a long list of actions the current
administration has taken to deprive LGBTQ people of the equal protection of the laws. Among
these actions are: the removal of all mention of LGBTQ people from governmental websites;"
the withdrawal of guidance protecting transgender students from discrimination in schools;'¢ the
institution of a ban prohibiting transgender people from serving openly, in a manner consistent
with their gender identity, in the armed services;!” the revocation of Department of Justice
guidance noting that discrimination based on transgender status is prohibited under Title VII
(again, contrary to Bostock);'® the opposition to the reasoned position of the Equal Employment

Opportunity Commission that Title VII prohibits discrimination based on sexual orientation or

transgender status;'? the refusal to enforce regulations prohibiting discrimination based on sexual

13 Ryan Anderson & Roger Severino, Proposed Obamacare Gender Identity Mandate Threatens

Freedom of Conscience and the Independence of Physicians, The Heritage Foundation (Jan. 8§,
2016), https://perma.cc/SXKG-S79Z.

14 Roger Severino, DOJ’s Lawsuit Against North Carolina Is Abuse of Power, The Daily Signal
(May 9, 2016), https://perma.cc/3FFM-KFMB.

15 See Mary Emily O’Hara, Trump Administration Removes LGBTQ Content From Federal
Websites, NBC News (Jan. 24, 2017), https://perma.cc/LUSP-V6ZG.

16 See Ariane de Vogue, et al., Trump administration withdraws federal protections for
transgender students, CNN (Feb. 23, 2017), https://perma.cc/K6UD-DQAD.

17 See Abby Phillip, et al., Trump announces that he will ban transgender people from serving in
the military, Wash. Post (July 26, 2017), https://perma.cc/E7J2-E7ZF.

18 See Charlie Savage, In Shift, Justice Dept. Says Law Doesn’t Bar Transgender Discrimination,
N.Y. Times (Oct. 5, 2017), https://perma.cc/ WV2R-6MG4.

19 See Joseph Goldstein, Discrimination Based on Sex Is Debated in Case of Gay Sky Diver, N.Y.
Times (Sept. 26, 2017), https://perma.cc/K83R-R33F.
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orientation and gender identity;** and the invitation to health care providers to refuse to provide
care to LGBTQ people based on their personal religious and moral beliefs.?!

C. Plaintiffs are Likely to Succeed on Their Due Process Claim.

The Fifth Amendment’s Due Process Clause protects individuals’ substantive rights to be
free to make certain decisions central to privacy, bodily autonomy, bodily integrity, self-definition,
intimacy, and personhood without unjustified governmental intrusion. See Obergefell v. Hodges,
135 S. Ct. 2584, 2593 (2015) (due process protects a person’s right to “define and express their
identity”); Lawrence v. Texas, 539 U.S. 558, 562 (2003) (“Liberty presumes an autonomy of self
that includes freedom of thought, belief, expression, and certain intimate conduct.”). Those
decisions include the right to live openly and express oneself consistent with one’s sexual
orientation or gender identity. See Arroyo Gonzalez v. Rossello Nevares, 305 F. Supp. 3d 327, 333
(D.P.R. 2018).

By encouraging health care providers and insurers to interfere with and unduly burden
patients’ access to medically necessary health care, the Revised Rule violates the rights of
plaintiffs, their members, and their patients to privacy, liberty, dignity, and autonomy guaranteed
by the Fifth Amendment. There is no legitimate interest that supports such an infringement on
patients’ fundamental rights, let alone an interest that can survive the strict scrutiny required to
justify infringement of these rights. The Revised Rule must be set aside. See 5 U.S.C. § 706(2)(B).

D. Plaintiffs are Likely to Succeed on Their Free Speech Claim.

The Revised Rule impermissibly chills LGBTQ patients who seek medical care from being
open about their gender identity, transgender status, or sexual orientation and from expressing
themselves in a manner consistent with each’s gender identity or sexual orientation. See Hartley
v. Wilfert, 918 F. Supp. 2d 45, 53 (D.D.C. 2013); see also Henkle v. Gregory, 150 F. Supp. 2d
1067, 1075-77 (D. Nev. 2001) (sexual orientation); Doe ex rel. Doe v. Yunits, No. 001060A, 2000

20 Notification of Nonenforcement of Health and Human Services Grants Regulation, 84 Fed.
Reg. 63,809 (Nov. 19, 2019).

2l Protecting Statutory Conscience Rights in Health Care, 84 Fed. Reg. 23,170 (May 21, 2019).
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WL 33162199, at *3 (Mass. Super. Oct. 11, 2000) (gender identity), aff’d sub nom., Doe v.
Brockton Sch. Comm., 2000 WL 33342399 (Mass. App. Ct. Nov. 30, 2000).

In discouraging LGBTQ individuals from engaging in this speech, the Revised Rule
burdens speech based on its content and viewpoint because it attaches different consequences to
the same speech depending on the identity of the speaker. See Police Dep’t of Chicago v. Mosley,
408 U.S. 92, 96 (1972). For example, the Revised Rule facilitates discrimination when a
transgender woman discloses her female identity, wears typically female attire, or checks the box
marked “female” at her endocrinologist’s office, in contrast to a cisgender’? woman who discloses
her female identity, wears the same attire, or checks the same box. Courts long have held that
government policies that penalize gay or transgender people for disclosing their gender identity or
sexual orientation (where heterosexual or cisgender individuals would not be penalized for the
same disclosures) are content- or viewpoint-based restrictions that must satisfy a searching level
of scrutiny. See, e.g., Log Cabin Republicans v. United States, 716 F. Supp. 2d 884, 926 (C.D.
Cal. 2010), vacated as moot, 658 F.3d 1162 (9th Cir. 2011); Weaver v. Nebo Sch. Dist., 29 F. Supp.
2d 1279, 1286 (D. Utah 1998).

The government may not burden speech “because of disapproval of the ideas expressed.”
R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 382 (1992) (citations omitted). Content-based
regulation is subject to “the most exacting scrutiny,” Texas v. Johnson, 491 U.S. 397, 412 (1989)
(citation omitted), and “[v]iewpoint discrimination is . . . an egregious form of content
discrimination.” Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995).
These restrictions are subject to “strict scrutiny” and will survive review only if they promote a
“compelling interest” and employ the “least restrictive means to further the articulated interest.”
Am. Library Ass’'nv. Reno, 33 F.3d 78, 84 (D.C. Cir. 1994). The Revised Rule fails to satisfy that

rigorous standard. There is no compelling governmental interest in facilitating discrimination or

22 «“Cisgender” refers to “a person whose gender identity corresponds with the sex the person had
or was identified as having at birth.” Cisgender, Merriam-Webster, https://perma.cc/T4GA-
EQMO.
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the denial of care to LGBTQ patients in the health care setting.

E. Plaintiffs are Likely to Succeed on Their Establishment Clause Claim.

The First Amendment’s Establishment Clause prohibits the government from providing
religious accommodations or exemptions that detrimentally affect third parties without regard to
their interests. See Cutter v. Wilkerson, 544 U.S. 709, 720 (2005); Estate of Thornton v. Caldor,
Inc., 472 U.S. 703, 709-10 (1985). Such religious exemptions impermissibly prefer the religion
of those who are benefited over the beliefs and interests of those who are not. See, e.g., Texas
Monthly, Inc. v. Bullock, 489 U.S. 1, 15 (1989) (plurality opinion); McCreary Cnty. v. ACLU of
Ky., 545 U.S. 844, 860 (2005); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 302 (2000).

The Revised Rule violates these principles because it imposes costs, burdens, and harms
on plaintiffs, their members, and patients to facilitate the religious beliefs of objecting providers,
without exception. The Revised Rule incorporates Title IX’s blanket religious exemption and the
“definitions, exemptions, affirmative rights, or protections” from unrelated statutes. 85 Fed. Reg.
at 37,245 (to be codified at 45 C.F.R. § 92.6(b)). These exemptions allow health care institutions
and providers to deny care or treatment to LGBTQ people based on religious, conscience, or moral
grounds, significantly burdening LGBTQ people’s access to health care. These exemptions also
impair plaintiffs’ ability to refer patients to other providers because they may discriminate against,
provide inadequate care to, or refuse to treat their LGBTQ patients, causing significant harm to
such patients. Shafi § 20, 39; Henn 9 14, 27; Pumphrey 9 16; Cummings 9 25-27; Bolan q 8,
17, 22-23; Carpenter 99 8, 15; Harker 9 20; Vargas 9 16, 20, 25.

And HHS shifts these substantial burdens onto plaintiffs, their members, and their patients
without exception. There is no exception under the Revised Rule “for special circumstances,”
Caldor, 472 U.S. at 709, such as if an LGBTQ patient seeks care in a rural area with only one
hospital for miles, Shafi q 4; Cummings 9 5; Shanker §916-17, 22, 28, or if “a high percentage” of
a health care provider’s work force denies care. Caldor,472 U.S. at 709. Nor is there an exception
when honoring the dictates of objectors would cause a health care provider substantial economic

burdens. See id. at 709-10. This “unyielding weighting in favor of [objectors] over all other
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interests” is exactly what the Establishment Clause forbids. /d. at 710.

I1. THE REVISED RULE WILL IRREPARABLY HARM PLAINTIFFS, THEIR
MEMBERS, AND THEIR PATIENTS.

The Revised Rule will cause significant irreparable harm to plaintiffs, their members, and
their patients in a multitude of ways. First, the very issuance of the Revised Rule has caused and,
unless enjoined, will continue to cause LGBTQ people to experience significant distress, mental
anguish, and hopelessness. Second, the Revised Rule invites discrimination against LGBTQ
patients by health care providers and insurers. It also reduces patients’ ability to know their rights
and diminishes their access to care. Third, by inviting discrimination against LGBTQ people,
including those with LEP, the Revised Rule will substantially burden plaintiffs, frustrate their
missions, impose additional costs, and inhibit many of the plaintiffs’ programmatic activities.
Finally, the Revised Rule will cause irreparable harm by eliminating employment protections for
some of plaintiffs’ members and by infringing on constitutional rights.

Although “[p]laintiffs need only show a threat of irreparable harm, not that irreparable
harm already ha[s] occurred,” for preliminary relief, here irreparable harm already has occurred
and will continue unless the Revised Rule is enjoined. New York v. U.S. Dep’t of Homeland Sec.,
408 F. Supp. 3d 334, 350 (S.D.N.Y. 2019) (cleaned up); see also League of Women Voters v.
Newby, 838 F.3d 1, 8-9 (D.C. Cir. 2016).

A. The Revised Rule Will Irreparably Harm LGBTQ People by Causing
Significant Distress, Mental Anguish, and Stigma.

The Revised Rule is an official governmental act that sends LGBTQ people, particularly
transgender people, the message that: they are not worthy of protection; their identities need not
be recognized; and their health care needs may be disregarded. Ettner § 56; Carpenter q 20;
Cummings q 18; Davis 99 8-9. This governmental message already has and will continue to result
in significant distress, hopelessness, hypervigilance, depression, generalized anxiety disorder, and
trauma for LGBTQ people, and, more specifically, for transgender people. Ettner 9 56; Carpenter
9 16; Cummings 9 9, 12, 14; Davis q 6. Indeed, after the Revised Rule was announced, crisis

hotlines dedicated to LGBTQ youth and transgender people, such as The Trevor Project and Trans
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Lifeline, experienced an increase in the number of calls and saw a significant number of callers
reaching out in distress specifically due to the Revised Rule. Davis 9 10; Vera 9 6-8.

The Revised Rule also imposes upon LGBTQ people a stigma that will further erode their
health. Research documents that structural forms of stigma (namely, policies sanctioning
discrimination) harm the health of transgender people, and that structural stigma is associated with
all-cause mortality (i.e. deaths from any cause). Ettner § 62. In other words, stigma—a chronic
source of psychological stress—disrupts physiological pathways, increasing disease vulnerability,
and leading to premature death. /d.

Stigmatization and loss of dignity alone are sufficient to constitute irreparable harm. See,
e.g., Whitaker, 858 F.3d at 1044-46; Caspar v. Snyder, 77 F. Supp. 3d 616 (E.D. Mich. 2015);
Elzie v. Aspin, 841 F. Supp. 439, 443 (D.D.C. 1993). Here, the Revised Rule causes not only
stigma and loss of dignity, but also significantly and negatively affects the health and well-being
of LGBTQ people.

B. The Revised Rule Invites Discrimination Against and Reduces Access to Care
for LGBTQ People and Individuals with LEP, Irreparably Harming
Plaintiffs’ Members and Patients.

The Revised Rule sends a clear message to covered entities that they may discriminate
against LGBTQ people with impunity. HHS acknowledged the 2016 Final Rule “likely induced
many covered entities to conform their policies and operations to reflect gender identity as a
protected category under Title IX.” 85 Fed. Reg. at 37,225. And it also acknowledged that in
connection with the 2016 Final Rule, it anticipated that 60% of the increase in its long-term
caseload of discrimination claims would be attributable to claims based on gender identity or sex
stereotyping. Id. at 37,235. In promulgating the Revised Rule, however, HHS stated that providers
are free to revert to their former policies and notes that they will achieve cost savings because they
“may no longer incur costs associated with processing grievances related to gender identity
discrimination under Title IX, because such claims will not be cognizable under this final rule.”
Id. at 37,225; see also id. at 37,236. Through the Revised Rule, HHS is communicating that it

believes Section 1557 does not prohibit discrimination against LGBTQ people and that such
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discrimination is desirable. See id. at 37,184-91, 37,222. For example, HHS goes out of its way
to tell medical providers that they are free to use incorrect pronouns when referring to transgender
patients—that is, pronouns inconsistent with a patient’s gender identity. See id. at 37,191.

OCR has opened the door to discrimination against transgender individuals in particular by
eliminating the provisions in the 2016 Final Rule prohibiting covered insurers from adopting
“categorical coverage exclusion[s] or limitation[s] for all health services related to gender
transition” and from denying, limiting, or restricting “specific health services related to gender
transition if such denial, limitation, or restriction results in discrimination against a transgender
individual.” 81 Fed. Reg. at 31,472 (formerly 45 C.F.R. § 92.207(b)(3)-(5)). Under the Revised
Rule, HHS specifically noted that insurers now have the option “of providing such coverage or
not.” 85 Fed. Reg. at 37,181; see also id. at 37,187-88. This change creates an immediate threat
to plaintiffs’ members and patients who live in the thirty (30) states that do not have laws
prohibiting health insurers from discriminating on the basis of gender identity.?

In the event entities elect to revert to their prior practices, plaintiffs’ members, patients,
and clients will encounter new obstacles to obtaining medical care and an increased risk that health
care providers or insurers will discriminate against them on the basis of their LGBTQ status. It is
no secret that LGBTQ people already face disproportionate rates of discrimination in health care.
See, e.g., Ettner 9 64; Salcedo 4 31, Exs. A & B; Lint 9 43, Ex. A; Harker 9 8-10; Shanker 9 19,
Ex. A. Yet, the Revised Rule sends the clear and unmistakable message that such discrimination
is tolerated and according to defendants, acceptable. See, e.g., Salcedo 927, 32; Lint § 40; Fabian
9 19; Shafi qq 13-14, 16, 20; Henn 9 8, 10; Pumphrey § 11; Cummings 99 17, 32; Bolan 99 8, 10,
14, 23-24; Carpenter 9 7-8; Vargas 9 14, 19 ; Harker 9§ 18; Shanker § 22; Ettner 9 56.

The likelihood of an increase in this discrimination that the Revised Rule invites is not
speculative. It is firmly rooted in research and the experiences of plaintiffs’ members and patients

who already have been subjected to egregious discrimination in health care settings. For example,

23 Movement Advancement Project, Equality Maps — Healthcare Laws and Policies — Private
Insurance (last updated June 24, 2020), https://perma.cc/TIP4-KDNJ.
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health care providers have told Bamby Salcedo, CEO of the TransLatin@ Coalition, that they “did
not treat people like her.” Salcedo q 14. Arianna Lint, a member of the TransLatin@ Coalition,
was misgendered and threatened by a health care provider with the specter of summoning police
officers. Lint § 31. Dr. Deborah Fabian, an experienced orthopedic surgeon and member of
GLMA, has been denied job opportunities because of her transgender status, intentionally
misgendered by colleagues, and told that she is “disgusting” and “God thinks you’re disgusting.”
Fabian 9 16. Plaintiffs’ declarations identify additional examples of LGBTQ patients, clients, and
members who have experienced similar discriminatory conduct. Shafi q 17; Henn § 9; Pumphrey
9 10; Cummings 9 22 ; Carpenter § 8; Bolan 99 8-9, 12, 23; Shanker 9 8, 17(c)-(d); Vargas 9 20-
21. Research further documents the alarming pervasiveness of discrimination against transgender
and gender nonconforming people in health care. See, e.g., Ettner q 64; Salcedo § 31; Lint q 43;
Harker 9 9; Shanker 4 19. According to a 2018 study, eight percent of LGBTQ respondents were
refused health care because of their sexual orientation, and twenty-nine percent of transgender
respondents were denied care because of their gender identity.?*

These discriminatory experiences make it less likely that LGBTQ people will access the
health care that they need because fear of discrimination. Shafi q 22; Henn 99 11, 19; Pumphrey
97, 13-14; Cummings 9 8, 16-17; Carpenter 99 8-9, 22; Bolan 9§ 11-12; Shanker q 19; Salcedo
31-33, 36; Lint q 48. It is well documented that patients who fear discrimination tend to delay
seeking care or avoid care altogether. Nearly one-quarter of transgender people report delaying or
avoiding medical care when sick or injured, at least partially because they fear discrimination or
disrespect by health care providers.” Patients with LEP will also suffer diminished access to care
as a result of the Revised Rule, which eliminates language access protections necessary for them
to meaningfully access the care they need and to ensure proper treatment and diagnoses. Shafi

9 32; Henn 9 25; Pumphrey 4 7; Bolan 9 19-21; Salcedo 99 40-41; Lint q 55.

24 Shabab Ahmed Mirza & Caitlin Rooney, Discrimination Prevents LGBTQ People From
Accessing Health Care, Ctr. for Am. Progress (Jan. 18, 2018), https://perma.cc/ZG7E-7TWKS.

25 See Mirza & Rooney, supra.
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By creating conditions under which LGBTQ patients, including those with LEP, are more
likely to avoid or delay seeking care, the Revised Rule has caused and will continue to have dire
consequences. Their health conditions will worsen and become more acute and difficult to treat.
Shafi 9 21-22; Henn 99 20-21; Pumphrey 9 12; Cummings 99 16, 18, 22(m); Carpenter  11-15,
19; Bolan 99 19-21; Shanker 99 14-15; Salcedo 9 34; Lint 99 47-48, 51, 55. The delay or denial of
health care, particularly in emergency situations, is likely to cause plaintiffs’ patients wholly
avoidable pain and injury. And it will have deadly consequences, as already occurred with a board
member of the TransLatin@ Coalition, Lorena Borjas, who delayed going to a hospital for fear of
discrimination and died as a result of COVID-19. Salcedo 9 25. These all are irreparable harms.
See Harris v. Bd. of Supervisors, 366 F.3d 754, 765 (9th Cir. 2004).

The Revised Rule also reduces access to care by narrowing the entities covered under
Section 1557. For example, the Indian Health Service will no longer be a covered entity. As such,
patients like those at the Gallup Indian Medical Center in New Mexico will no longer have
protections from discrimination in health care because state protections do not apply to federal
facilities. Fabian 9 21. Additionally, the Revised Rule deems that health insurance is not a “health
program or activity,” which will directly affect the ability of plaintiffs’ patients and members to
access care. Shafi 4 28; Henn 9 22.

Numerous courts have recognized that loss of access to care causes irreparable harm that
warrants immediate relief. See, e.g., Planned Parenthood S. Atl. v. Baker, 941 F.3d 687, 707 (4th
Cir. 2019); Planned Parenthood of Kans. & Mo. v. Andersen, 882 F.3d 1205 (10th Cir. 2018);
Minney v. U.S. Office of Personnel Mgmt., 130 F. Supp. 3d 225, 235 (D.D.C. 2015); Risteen v.
Youth For Understanding, Inc., 245 F. Supp. 2d 1, 16 (D.D.C. 2002).

C. The Revised Rule Will Irreparably Harm Plaintiffs by Impeding Their
Programmatic Activities and Mission and Imposing Additional Costs.

An organization is irreparably “harmed if the actions taken by the defendant have
perceptibly impaired the organization’s programs.” League of Women Voters, 838 F.3d at 8

(cleaned up). “[TThe organization’s tasks must be impeded,” Ctr. for Responsible Sci. v. Gottlieb,
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346 F. Supp. 3d 29, 37 (D.D.C. 2018), aff’d sub nom. Ctr. for Responsible Sci. v. Hahn, No. 18-
5364, 2020 WL 1919656 (D.C. Cir. Apr. 10, 2020), and the organization must “show that the
defendant’s actions directly conflict with the organization’s mission,” League of Women Voters,
838 F.3d at 8. “Obstacles that unquestionably make it more difficult for an organization to
accomplish its primary mission provide injury for purposes of irreparable harm.” Open
Communities All. v. Carson, 286 F. Supp. 3d 148, 177 (D.D.C. 2017) (cleaned up). The Revised
Rule impairs plaintiffs’ programmatic activities in a multitude of ways.

Plaintiffs like Whitman-Walker Health and Los Angeles LGBT Center, which are
committed to treating every patient without regard to their sex, sexual orientation, gender identity,
or transgender status, will see an increased demand for their services. LGBTQ patients, including
those with LEP, will turn to these providers because of their fear of discrimination from other
providers that the Revised Rule invites and fosters. Shafi 4 34; Henn q 29; Pumphrey q 9;
Cummings 99 9, 14, 20, 25-26, 28; Carpenter 49 16, 21; Bolan 9§ 18, 22-23. This increased
demand will, in turn, require additional expenditures and the diversion of already limited
resources. Shafi 9 36; Henn 9 29; Pumphrey 9§ 15; Cummings 9§ 8; Bolan 4 22. The Revised Rule
also impedes plaintiffs’ ability to provide crucial health care referrals because plaintiffs will have
to (1) develop additional mechanisms to vet the health care providers to whom they refer patients,
and (2) help their patients obtain timely and needed health care from affirming providers who are
increasingly overburdened and have long waitlists. Shafi 4 38; Henn 4 14, 27; Pumphrey 9 16;
Cummings 99 9, 25-26; Carpenter 9 21-22; Bolan 9 22-23; Vargas Y 11, 25; Harker 9 20-22.

Additionally, the Revised Rule directly impedes plaintiffs’ ability to care for and treat
LGBTQ patients, including those with LEP. It erodes trust between health care providers and their
patients, even though such trust is necessary for appropriate treatment. Shafi q 19; Henn 9§ 15-16;
Pumphrey 9§ 13; Cummings q 16; Carpenter 9 8-9, 11-19; Bolan q 13, 16-18, 20. The Revised
Rule also will cause patients to hide their LGBTQ status from providers, even though such
information can be critical to their health care and the lack of disclosure can result in a patient’s

health issues left unaddressed, precipitating the development of more acute conditions. Shafi{ 21;
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Henn 9§ 15-18; Pumphrey q 12; Cummings 9 18, 22(m); Carpenter 9 14-15; Bolan 9 13-17;
Vargas 9 22; Harker q 19. This situation, in turn, will make it more difficult and costlier for the
private health care provider plaintiffs to treat their LGBTQ patients, including those with LEP.
Henn § 18; Pumphrey 9 12; Carpenter 9 9, 18-19; Bolan 9 18-19, 22; see also Harker 4 20-21.

The Revised Rule also impedes the ability of plaintiffs to advocate on behalf of LGBTQ
patients when they encounter discrimination. For example, plaintiffs have previously relied on the
2016 Final Rule’s provisions and clear guidance to advocate for their patients and clients when
they encounter discriminatory health care providers and insurance coverage exclusions. Shafi
99 25-26; Shanker 99 8-9, 11. Plaintiffs no longer will be able to rely on these provisions in
advocating for patients when they encounter discrimination. Vargas 99 26-27; Harker 99 20-21.

To counteract the Revised Rule’s harmful effects and the confusion it engenders, plaintiffs
also will be required to spend and divert already limited resources to help LGBTQ patients
navigate the discriminatory barriers to care that they will encounter and the Revised Rule fosters.
Shafi q 37; Cummings 9 25-26; Shanker 99 24-28; Vargas 99 16, 24-25, 27; Salcedo § 42; Lint
966. LGBTQ-affirming providers already are overwhelmed in trying to combat the COVID-19
pandemic. Shafi q 36; Henn 9 29; Pumphrey § 15; Cummings 9 9; Bolan 9 15, 21; Carpenter
9 20; see also Fabian § 24. To meet the increased demand for their health care services and
reimagine the process of health care referrals, plaintiffs will be required to divert resources from
their efforts to stem the COVID-19 pandemic. They also will have to divert resources from their
other critical programmatic work, like the provision of emergency housing, ESL classes, and case
management. Salcedo 99 44, 46-49; Lint 99 62, 64; Shanker 99 13, 18, 29. This Court has
recognized that the expenditure of resources for these services is another form of irreparable harm.
See District of Columbia, 2020 WL 1236657, at *28.

Plaintiffs will also have to engage in increased education efforts for their patients,
members, and clients, as well as outside health care providers and insurance companies. Shafi
937; Vargas 9 24; Harker 9 21-22; Shanker 99 8-9, 11. Educational efforts will have to be

reimagined to combat the confusion the Revised Rule has caused about whether Section 1557’s
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prohibition on sex discrimination encompasses discrimination based on sexual orientation, gender
identity, transgender status, and sex stereotypes. Id. Such expenditure of resources for “additional
education of and outreach” “beyond those normally expended” constitutes irreparable harm.
District of Columbia, 2020 WL 1236657, at *28.

Additionally, the Revised Rule frustrates plaintiffs’ ability to promote nondiscrimination
in health care through the adoption and implementation of the hospital-accreditation
nondiscrimination standards and guidelines. Vargas 9 16.

The Revised Rule will also negatively affect the finances of the private health care provider
plaintiffs. For example, the elimination of the prohibition on categorical exclusions for gender-
affirming care in insurance plans will result in private health care providers like Whitman-Walker
Health picking up the tab. Shafi 9§ 35. It will also increase operational costs for LGBTQ-affirming
health care providers. Shafi 9 34; Cummings 9 18.

All the organizational plaintiffs share a mission to improve the health and well-being of
LGBTQ people, free from discrimination. Shafi 9§ 3; Cummings 9 3; Shanker 9 3; Harker 99 4-7;
Vargas 99 4-5; Salcedo q 5; see also Lint § 6. The Revised Rule, which invites and fosters
discrimination against LGBTQ people in health care, not only frustrates plaintiffs’ ability to fulfill

their missions, but it also impedes their programmatic activities in service of their missions.

D. The Revised Rule Invites Small Employers to Discriminate Against LGBTQ
Employees, Including Members of GLMA and AGLP.

Title VII, which prohibits employers from discriminating against individuals because of
transgender status or sexual orientation, applies only to entities with more than fifteen employees.
See 42 U.S.C. §§ 2000e(b) & 2000e-2(a)(1); Bostock, 2020 WL 3146686, at *11. Under the
Revised Rule, employers that do not meet Title VII’s fifteen-employee threshold will be free to
discriminate against LGBTQ employees with respect to the provision of health care and benefits.
GLMA and AGLP are national organizations that represent the interests of hundreds of thousands
of LGBTQ health professionals across the country and whose members include hundreds of health

care professionals. Vargas 4 5; Harker 99 4-5, 17. At least some members of these organizations
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who are employed by entities with fewer than fifteen employees will be irreparably harmed if the
Revised Rule is allowed to go into effect. Vargas 99 16-21, 26; Harker 9 11-22. Courts have
recognized that denying LGBTQ employees access to the full benefits of employment enjoyed by
their heterosexual and/or cisgender counterparts constitutes irreparable harm. See, e.g., Collins v.
Brewer, 727 F. Supp. 2d 797, 813 (D. Ariz. 2020); Elzie, 841 F. Supp. at 443.

E. Violations of Constitutional Rights Alone Amount to Irreparable Harm.

Because the Revised Rule unconstitutionally denies LGBTQ people equal protection under
Section 1557 and infringes upon other constitutional rights, allowing the Revised Rule to go into
effect will constitute irreparable harm per se. See Mills v. District. of Columbia, 571 F.3d 1304,
1312 (D.C. Cir. 2009); see also Kimberly-Clark Corp. v. District of Columbia, 286 F. Supp. 3d
128, 147 (D.D.C. 2017) (Boasberg, J.).

III. THE BALANCE OF EQUITIES FAVORS PLAINTIFFS, AND AN INJUNCTION
OR STAY IS IN THE PUBLIC INTEREST.

The final two factors in determining whether to issue preliminary relief are whether the
balance of equities tips in the moving party’s favor and whether an injunction or stay is in the
public interest. See Winter, 555 U.S. at 20. These factors “merge when the Government is the
opposing party.” FBME Bank, 125 F. Supp. 3d at 127 (cleaned up).

The Revised Rule unequivocally harms the public interest. Conversely, granting the
requested preliminary relief serves the public interest in multiple ways. First, the irreparable harms
that the Revised Rule will cause to plaintiffs also apply to a substantial number of nonparties.
Thousands of LGBTQ individuals, organizations who support and serve those individuals, as well
as health care providers across this country, will suffer increases in discrimination, detrimental
health outcomes, impediments to health care, and increases in costs and burdens.

Second, the current COVID-19 pandemic also must be considered. Any barrier to the
provision of health care services during this pandemic seriously endangers the public health, and
the Revised Rule creates numerous barriers to care. Increasing testing capacity and contact tracing

are key elements to combating the COVID-19 pandemic. See COVID-19 Plan, supra, at 3.
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LGBTQ people are disproportionately vulnerable to COVID-19. Henn § 12. Yet, the Revised
Rule will discourage LGBTQ people, including those with LEP, from seeking care, including
getting tested and treated for COVID-19. Shafi q 22; Henn 9§ 13; Pumphrey 9 14; Cummings 9 8;
Carpenter 9 20; Bolan 9 16, 21; ¢f- Fabian 99 23, 25. Without testing and treatment, the virus will
spread through the community at large, which, in turn, will jeopardize the public health, result in
unnecessary and preventable deaths, and put additional strains on hospitals already overwhelmed
with COVID-19 patients. Shafi q 22; Carpenter § 20. With the private health care provider
plaintiffs already overwhelmed by the COVID-19 pandemic, the shifting of resources to respond
to the Revised Rule’s effects will make it even harder for them to help stem this pandemic. Shafi
9 36; Cummings 99 8-9; cf. Fabian 9 24.

This public health concern alone outweighs any interest defendants might claim in having
the Revised Rule take effect on August 18, 2020. The health and safety of the public are
paradigmatic considerations in the “public interest” factor of the preliminary injunction test. See,
e.g., California v. Azar, 911 F.3d 558, 582 (9th Cir. 2018); Roederer v. Treister, 2 F. Supp. 3d
1153, 1163 (D. Or. 2014).

Third, enjoining the Revised Rule will prevent confusion that the Revised Rule creates,
particularly in light of the Bostock decision. Bostock’s holding that discrimination on the basis of
transgender status and sexual orientation is discrimination on the basis of sex directly conflicts
with the Revised Rule’s message that such discrimination is permissible and not a form of sex
discrimination. And although Bostock controls, the general public cannot be expected to know
how to resolve conflicting messages from different branches of government. LGBTQ patients will
not know whether they are protected against discrimination when they go to the doctor, and health
insurers and providers will be unsure of their legal obligations with regard to sex discrimination.
Courts frequently consider the extent to which granting an injunction will remedy the public’s
confusion. See, e.g., League of Women Voters, 838 F.3d at 12-13.

Finally, the public interest is served by ensuring the government abides by the APA and

plaintiffs’ constitutional rights are not violated. There is “a substantial public interest ‘in having
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governmental agencies abide by the federal laws that govern their existence and operations.”” Id.
(citation omitted).

On the other side of the scale, allowing the Revised Rule to take effect runs directly counter
to the public interest. Executive action typically is taken in the public interest. See Schenck v.
Pro-Choice Network of W.N.Y., 519 U.S. 357, 393 (1997) (Scalia, J., concurring in part and
dissenting in part). Unfortunately, that is not the case here. The Revised Rule makes it more
difficult to access and provide necessary health care during an unprecedented pandemic without
any reasoned explanation.

There is no reason why the Revised Rule must take effect on August 18, 2020, as opposed
to after a resolution on the merits of plaintiffs’ claims. Because plaintiffs are likely to succeed on
the merits, HHS’s only harm “is that it will be required to keep in place the existing regulation . . .
while judicial review of its new regulation runs its course.” District of Columbia, 2020 WL

1236657, at *31. A preliminary injunction or stay of the effective date is warranted.

IV.  THE COURT SHOULD ENTER A NATIONWIDE INJUNCTION AGAINST THE
REVISED RULE IN ITS ENTIRETY.

Because the Revised Rule is so infected, there is no point in enjoining it on a piecemeal
basis. Every provision erects a barrier to access to care for millions of Americans, particularly
those who are LGBTQ or with LEP. The entirety of the Revised Rule runs counter to the statutory
commands of Section 1554. Likewise, the Supreme Court’s decision in Bostock has eviscerated
completely the lynchpin of the Revised Rule — the rationale for eliminating the definition of
discrimination “on the basis of sex” and its related provisions. HHS’s refusal to reconsider the
Revised Rule in light of Bostock is indicative of the lack of reasoned decision-making that
permeates the entire Revised Rule. The Revised Rule’s deficiencies “are numerous, fundamental,
and far-reaching.” New York, 414 F. Supp. 3d at 577. “[T]he rulemaking exercise here was
sufficiently shot through with glaring legal defects as to not justify a search for survivors.” Id.

In addition, a nationwide injunction enjoining the Revised Rule or, in the alternative, a stay

of its effective date pursuant to 5 U.S.C. § 705 is the only appropriate remedy where, as here, an
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agency action is likely unlawful and has nationwide applicability. See Nat’l Mining Ass’n v. U.S.
Army Corps, 145 F.3d 1399, 1408-10 (D.C. Cir. 1998).

First, the Revised Rule violates the APA and the Constitution in the numerous ways.
Because these are facial violations and the Revised Rule applies nationwide, it is not enough for a
court to prevent the application of the facially invalid rule to a particular plaintiff. “Setting aside
the rule just for the plaintiffs in this case would . . . be illogical given the fact that the APA
violations found here would apply with equal force for any other plaintiff to whom the rule could
apply.” City & Cnty. of San Francisco v. Azar,411 F. Supp. 3d 1001, 1025 (N.D. Cal. 2019). The
scope of the injunction, therefore, must be nationwide to redress fully the violation. See District
of Columbia, 2020 WL 1236657, at *34.

Second, plaintiffs, their members, and their patients are located throughout the United
States, and plaintiffs provide health care services beyond the cities and states where they are based.
Shafi q 4; Cummings 99 4-5; Vargas 9 5; Harker 9 17; Salcedo 9 6; see also, e.g., Lint § §; Fabian
99 17, 21. The irreparable harms that they will suffer will be felt nationwide.

This Circuit and others routinely grant nationwide injunctions in this context. See, e.g.,
Nat’l Mining Ass ’'n, 145 F.3d at 1408-10; Harmon v. Thornburgh, 878 F.2d 484, 495 & n.21 (D.C.
Cir.1989); Planned Parenthood Fed'n of Am., Inc., v. Heckler, 712 F.2d 650, 651 (D.C. Cir. 1983);
Doe v. Rumsfeld, 341 F. Supp. 2d 1, 18-19 (D.D.C. 2004); Doe #I v. Trump, 957 F.3d 1050, 1069-
1070 (9th Cir. 2020); Regents of the Univ. of Cal. v. DHS, 908 F. 3d 476, 511-12 (9th Cir. 2018).

Not only is a nationwide injunction the appropriate remedy here, it is the only adequate
remedy. Without nationwide relief at the preliminary stage, complete relief would not be available
upon final adjudication because the Revised Rule’s harms will have been realized. See District of
Columbia, 2020 WL 1236657, at *34-35. Indeed, some harms already have occurred. The Court
can prevent additional nationwide harms by preliminarily enjoining implementation of the Revised

Rule or staying its effective date until judicial review has concluded.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WHITMAN-WALKER CLINIC, INC,, et al.,
Plaintiffs,
V. Case No. 1:20-cv-01630 (JEB)

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

INDEX OF DECLARATIONS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION OR, IN THE
ALTERNATIVE, A STAY PENDING JUDICIAL REVIEW
PURSUANT TO 5 U.S.C. § 705
1. Naseema Shafi, CEO of Whitman-Walker Clinic, Inc. d/b/a Whitman-Walker
Health.
2. Dr. Sarah Henn, Chief Health Officer of Whitman-Walker Health.

3. Dr. Randy Pumphrey, Senior Director of Behavioral Health at Whitman-Walker

4. Bamby Salcedo, President and CEO of the TransLatin@ Coalition.

5. Arianna Inurritegui-Lint, Executive Director of Arianna’s Center.

6. Darrel Cummings, Chief of Staff of the Los Angeles LGBT Center.

7. Dr. Robert Bolan, Chief Medical Officer and Director of Clinical Research for the
Los Angeles LGBT Center.

8. Dr. Ward Carpenter, Co-Director of Health Services for the Los Angeles LGBT
Center.

0. Adrian Shanker, Founder and Executive Director of the Bradbury-Sullivan LGBT

Community Center.
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10.  Hector Vargas, Executive Director of American Association of Physicians for
Human Rights d/b/a GLMA: Health Professionals Advancing LGBTQ Equality.

11.  Roy Harker, Executive Director of AGLP: The Association of LGBTQ+
Psychiatrists.

12.  Dr. Deborah Fabian, Member of GLMA: Health Professionals Advancing
LGBTQ Equality.

13. Dr. Randi Ettner.

14. Elena Rose Vera, Executive Director of the Trans Lifeline.

15. Carrie Davis, Chief Community Officer of The Trevor Project.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
V. Case No. 1:20-cv-1630

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

DECLARATION OF NASEEMA SHAFI, CEO, WHITMAN-WALKER HEALTH

I, Naseema Shafi, declare as follows:

1. I am the Chief Executive Officer of Whitman-Walker Clinic, Inc., d/b/a Whitman-
Walker Health (“Whitman-Walker”). I received a J.D. degree from the University of Maryland
School of Law in 2005. I have served at Whitman-Walker for more than thirteen years, first as a
Compliance Analyst and Director of Compliance; then as Chief Operating Officer, and
subsequently as Deputy Executive Director. I assumed the CEO position in January 2019.

2. I am submitting this Declaration in support of Plaintiffs’ motion for a preliminary
injunction to prevent the revised regulation under Section 1557, published by the U.S. Department
of Health and Human Services (“HHS”) on June 19, 2020 (the “Revised Rule”), from taking effect.

3. The mission of Whitman-Walker is to offer affirming community-based health and
wellness services to all with a special expertise in lesbian, gay, bisexual, transgender, queer and
questioning (LGBTQ) and HIV care. We empower all persons to live healthy, love openly, and
achieve equality and inclusion.

4. Whitman-Walker was founded in 1973, and legally incorporated in 1978 to respond
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to the health care needs of the LGBTQ community. In the early 1980s, we were one of the first
nonprofit health clinics in the nation to respond to the HIV/AIDS epidemic. We became a
Federally Qualified Health Center Look-Alike in 2007 and received full FQHC status in 2013.
Our team provides a range of services, including primary medical care; HIV and lesbian, gay and
bisexual (LGB) specialty care; medical, behavioral and care coordination services specific for
transgender and gender expansive people;; behavioral-health services; dental services; legal
services; insurance-navigation services; community health services that include HIV and STI
testing; prevention counseling; women’s health services; and youth and family support. These
services are provided not only to people that live in Washington, DC, but also to people from
neighboring states like Maryland and Virginia, and from across the region, including people from
Pennsylvania, West Virginia and Delaware. Without nondiscrimination protections in health care,
such as those contained in the 2016 Final Rule, many of these patients are unable to find

nondiscriminatory, welcoming and competent care in their own communities.

5. In 2019, Whitman-Walker provided health care services to more than 20,760
individuals.
6. Whitman-Walker’s patient population is incredibly diverse and reflects Whitman-

Walker’s commitment to being a health care home for individuals and families that have
experienced stigma and discrimination, or have otherwise encountered challenges in obtaining
affordable, high-quality health care. We are nationally known as experts in HIV and Hepatitis C
specialty care and in gender-affirming care for transgender and gender expansive persons.

7. In 2019, more than 10% of the health care patients and clients we serve identified
as transgender or gender expansive. Almost 45% of health care patients—60% of those who

provided information on their sexual orientation—identified as lesbian, gay, bisexual, or otherwise
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non-heterosexual. More than 9% of patients we served had limited English proficiency.

8. Whitman-Walker also employs a dynamic and diverse workforce that reflects the
diversity of the populations we serve. At the present, we employ over 315 medical and behavioral-
health providers and support staff, medical-adherence and insurance-navigation professionals,
community health-workers, lawyers and paralegals, researchers, administrators, and professionals
working in finance, development, human resources, and external affairs. We have employees of
many races, ethnicities, genders, sexual orientations, religious and spiritual traditions, and life
experiences. What unites us all is our shared commitment to creating and sustaining a welcoming,
inclusive health care home for everyone who seeks our care.

0. Over the years, Whitman-Walker health care providers, lawyers and paralegals
have encountered many instances of discrimination against our patients and legal clients by health
care providers and staff outside of Whitman-Walker, based on sex assigned at birth, gender
identity, transgender status, sexual orientation, HIV status, or actual or perceived ethnicity or
immigration status. Our health care providers, lawyers, and other staff also have many years of
experience advocating for patients with health insurance plans that discriminate against gender-
affirming care, same-sex couples, and patients living with HIV or Hepatitis C who need specialized
care. As such, Whitman-Walker was extensively involved in the proceedings that resulted in the
rule published by HHS in May 2016 (“2016 Final Rule”), the Request for Information in 2013,
and the Notice of Proposed Rulemaking in 2019.

10. Whitman-Walker receives various forms of federal funding from HHS and from
institutions affiliated with or funded by HHS, including but not limited to funds under the Public
Health Services Act (“PHSA”), direct grants, funding under the Ryan White Comprehensive AIDS

Resources Emergency Act of 1990, 42 U.S.C. § 300ff et seq. (“Ryan White funding”), funds under
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the 340B Drug Discount Program, research grants from the Centers for Disease Control and
Prevention and the National Institutes of Health, and Medicaid and Medicare reimbursements.
Whitman-Walker also receives funds from the Health Resources and Service Administration
(“HRSA”) and is a Federally Qualified Heath Center. In 2019, Whitman-Walker’s federally
funded research contracts and grants totaled more than $7 million.

11. As an entity principally engaged in the business of providing health care that
receives federal funding from HHS, Whitman-Walker is a “health program or activity” subject to
the Revised Rule.

12. By eliminating the regulatory protections and clear guidance provided in the 2016
Final Rule, the Revised Rule presents a grave threat to the health and wellbeing of the patient
population that we serve, most specifically LGBTQ patients and patients with LEP. The Revised
Rule also frustrates our ability to provide referrals to our patients and imposes increased costs on
Whitman-Walker.

Harms to Whitman-Walker’s LGBTQ Patients

13. The Revised Rule eliminates the definition of “on the basis of sex” and the specific
prohibition of discrimination on the basis of gender identity, transgender status, and sex
stereotyping. The Revised Rule also eliminates specific provisions related to discrimination
against transgender individuals, as well as the provision relating to the discrimination on the basis
of association. The elimination of these provisions will result in direct harms to the LGBTQ
patients that Whitman-Walker serves.

14. The LGBTQ patients and clients Whitman-Walker serves, especially Whitman-
Walker’s transgender and gender-expansive patients, already face particularly acute barriers to

care and health disparities that will be compounded by the Revised Rule. It is quite likely that the
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Revised Rule will result in a substantial increase in discrimination against LGBTQ individuals by
health care providers and institutions outside of Whitman-Walker, as well as by health insurance
companies.

15. Dr. Henn’s and Dr. Pumphrey’s declarations describe a number of incidents of
discrimination that our patients have encountered in other health care facilities and offices that our
patients have reported to our medical and behavioral health providers. In addition, the lawyers,
legal assistants and volunteer attorneys in our Legal Services Department have learned of many
similar incidents from their clients.

16. Since the mid-1980s, Whitman-Walker has had an in-house Legal Services
Department.  Our attorneys and legal assistants provide information, counseling, and
representation to Whitman-Walker’s patients, and to others in the community who are LGBTQ or
living with HIV, on a wide range of civil legal matters that relate directly or indirectly to health
and wellness — including access to health care and discrimination based on HIV, sexual orientation,
or gender identity. They also oversee legal clinics, staffed largely by volunteer attorneys, which
assist transgender and gender-nonconforming individuals to change their legal names and to
correct their birth certificates, driver’s licenses, passports, Social Security records, and other
identity documents to reflect their new names and actual gender identities.

17. Over the years, Whitman-Walker Legal Services staff and volunteer attorneys have
encountered many instances of discrimination by health care providers and their staff based on the
sexual orientation or gender identity of patients. Recent examples include:

a. Asrecounted in Dr. Henn’s Declaration, Whitman-Walker transgender patients
seeking gender affirming surgery have been rejected at local hospitals, even for

procedures that are often performed on non-transgender patients (such as breast
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surgery), and even though the patients had health insurance or were otherwise
able to pay for the procedures.

b. In one instance, a health care worker at a dialysis clinic confronted a Whitman-
Walker patient with end-stage renal disease and objected to being involved in
the patient’s care because of hostility to his sexual orientation.

c. In another case, a transgender woman who was about to have surgery at a
Washington, DC hospital for an inner ear condition (unrelated in any way to
her transgender-related health care) was confronted and harassed by hospital
staff objecting to her gender identity. She was repeatedly and intentionally
referred to as “he” and as “a man” by staff in the radiology department when
she went for a pre-surgical scan; by desk staff at the surgery center; and by the
nurse preparing her for surgery. Several nurses talked about her with each other
and laughed. One staff person refused to talk with the patient when she
addressed them. Even the anesthesiologist who she was expected to entrust
with her life in one of her most vulnerable moments before surgery, mocked
her and intentionally referred to her as a man. Health care providers are
supposed to provide comfort to patients when they seek health care. Instead,
the staff increased her fear just before her surgery because they showed
complete disrespect and lack of care for the patient’s health and wellbeing.

d. Another transgender woman went to the office of an ophthalmologist at the
same medical center for an eye exam. She arrived on time, filled out the initial
paperwork, and then waited for about 45 minutes without being called for her

appointment. The patient went to the desk to inquire, and was treated rudely by
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the staff. The staff then arbitrarily called a security guard to eject her from the
office. As the patient spoke to the security guard, one of the clinic staff came
to her and said, loudly and offensively, “Sir, your kind needs to go away. We’re
not serving your kind.” She complained to the Office of the Chief Medical
Officer and was eventually seen by the ophthalmologist on another day, after
considerable effort by her and Whitman-Walker staff.

e. A transgender woman was seen by a medical provider at Whitman-Walker, who
examined her and determined she might have broken her ankle. She was sent
to the Emergency Room at a Washington, DC hospital. She identified herself
to the ER check-in staff as a woman and presented a driver’s license that
contained a female gender marker. She then waited for a number of hours (she
remembers five or six) without being examined. When she inquired about the
delay, she was treated rudely and misgendered by ER staff. She was finally
called from the waiting area, but was taken to the men’s dressing room, rather
than the area for women patients, to undress and put on a gown for a scan.
During the four or more hours before she received the scan, examination and
treatment, she suffered very significant physical pain.

18. By eliminating the explicit protections against discrimination based on gender
identity, transgender status, and failure to conform with sex stereotypes, the Revised Rule invites
an increase in discriminatory experiences for LGBTQ patients seeking health care services, such
as those documented above. This result in harm to the patients and community that Whitman-
Walker serves.

19. The discriminatory experiences LGBTQ patients have with other health care
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providers erode patients’ trust in health care providers overall and thus also challenges the ability
of Whitman-Walker to treat its patients effectively and provide appropriate services and referrals.

20. The Revised Rule also empowers religiously-motivated discriminatory behavior by
health care providers that is corrosive to fundamental professional standards, threatens patients’
welfare, and places a significant strain on our ability to fulfill our critical mission. For example,
the Revised Rule undermines our ability to provide referrals and our patients’ ability to access
health care. A significant amount of medical care in the United States is provided by religiously
affiliated hospitals. This is illustrated by the fact that more than one in every six hospital beds in
the country are in religiously-affiliated hospitals.! To the extent that the Revised Rule leads these
institutions (or even a fraction of the medical professionals and staff at these institutions) to rely
on the Rule’s broad religious exemptions and refuse to provide care to LGBTQ patients, many
patients will be left without other treatment options and there will be fewer specialists to whom
we can refer our patients and feel confident that we are not exposing our patients to religiously-
motivated discriminatory behavior.

21. The discrimination invited by the Revised Rule will also encourage LGBTQ
patients to remain closeted to the extent possible when seeking medical care outside Whitman-
Walker. When patients remain closeted to a health care provider, however, they are exposed to
significant adverse health consequences. For instance, a patient who conceals or fails to disclose
a same-sex sexual history may not be screened for HIV or other relevant infections or cancers, or
may not be prescribed preventative medications such as PrEP, which is extremely effective at

preventing HIV transmission. Patients who fail fully to disclose their gender identity and sex

! Julia Kaye, et al., Am. Civil Liberties Union, Health Care Denied: Patients and Physicians
Speak Out About Catholic Hospitals and the Threat to Women’s Health and Lives (Mar. 2016),
https://www.aclu.org/sites/default/files/field document/healthcaredenied.pdf.
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assigned at birth may not undergo medically indicated tests or screenings (such as tests for cervical
or breast cancer for some transgender men, or testicular or prostate cancer for some transgender
women).

22. Furthermore, at a time of public health crisis such as the present COVID-19
pandemic, the delay of necessary health care for fear of discrimination will make it harder for
health care providers to help stem the pandemic, thereby potentially exposing more people to
COVID-19, to which LGBTQ people are already more vulnerable.

23. The Revised Rule further notes that covered entities are not discriminating on the
basis of sex if they refuse to use a transgender patient’s pronouns consistent with their gender
identity; refuse them access to sex-specific facilities that are consistent with their gender identity
and instead forces them into facilities/shared rooms based on the sex they were incorrectly
assigned at birth; and identifies them by the sex they were incorrectly assigned at birth such as on
patient identification bracelets and any signage outside the patient’s room. These discriminatory
actions, which as documented above, have been experienced by Whitman-Walker’s patients at
other health care facilities, are inconsistent with the 2016 Final Rule and Section 1557 of the
Affordable Care Act. They are also detrimental to transgender patients’ health and wellbeing, and
can lead to significant distress.

24, Whitman-Walker medical and behavioral health providers, care navigators and
attorneys assist hundreds of transgender patients every year to navigate private health plans,
Medicaid, and Medicare to obtain the gender-affirming services that they need—including a wide
range of surgical procedures and hormone therapy. Many private and public plans continue to
resist coverage of medically necessary procedures—if not through blanket exclusions of “sex

change” or “sex transition” procedures, then through denials of coverage of specific procedures.
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25. The 2016 Final Rule, which prohibits “categorical coverage exclusion[s] or
limitation[s] for all health services related to gender transition” and denials, limitations, or
restrictions “for specific health services related to gender transition if such denial, limitation, or
restriction results in discrimination against a transgender individual,” 81 Fed. Reg. at 31,472
(formerly codified as 45 C.F.R. § 92.207(b)), has been very valuable in persuading Medicaid
administrators, insurance company personnel, and employee health plan sponsors to eliminate
outdated exclusions and to agree to cover procedures when supported by evidence of medical
necessity.

26. These provisions and others that specify insurance practices and plan features that
constitute forms of unlawful discrimination provide useful guidance, not only for consumers and
others advocating on their behalf — including health care providers like Whitman-Walker who
assist patients in determining coverage of health care being provided or contemplated — but also
for health insurance companies and plan administrators. For example, one of our Legal Services
attorneys used the 2016 Rule to persuade a client’s union health plan to eliminate a discriminatory
exclusion and cover his mastectomy and chest reconstruction. The attorney also relied on the 2016
Rule to successfully overturn a Blue Cross company’s denial of coverage of a transgender client’s
breast augmentation and genital surgery.

27. Based on Whitman-Walker’s experience, the Revised Rule, which eliminates the
aforementioned provisions, invites health plans to discriminate through the exclusion of gender-
affirming procedures, which in turn threatens transgender patients who suffer from crippling
gender dysphoria, and through the reinstitution of insurance practices regarding the “tiering” of
certain drugs (e.g., to determine co-pays or cost-sharing ratios) that are of great concern to patients

living with HIV or other medical conditions or disabilities that require expensive treatments.

10
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28. In addition, the Revised Rule perplexingly exempts many forms of health insurance
from Section 1557, subjecting LGBTQ patients who rely on those forms of insurance to
discrimination based on sex assigned at birth, gender identity, transgender status, sexual
orientation, race, national origin, age, or disability. For example, under the Revised Rule, “an
entity principally or otherwise engaged in the business of providing health insurance shall not, by
virtue of such provision, be considered to be principally engaged in the business of providing
healthcare.” 85 Fed. Reg. at 3724445 (to be codified as 45 C.F.R. § 92.3(c)). The Revised Rule
also excludes HHS health-related programs and activities from Section 1557, unless the programs
were established under Title I of the ACA. This limitation would affect numerous health-related
programs and activities, including those of the Centers for Medicare and Medicaid Services. The
narrowing of covered entities under Section 1557 will result in discrimination against LGBTQ
patients, who already face disproportionate barriers to accessing appropriate care, and eliminate
LGBTQ patient’s remedies to address such discrimination.

29. In sum, the Revised Rule will exacerbate the acute health disparities LGBTQ
people already face and send the message that discrimination on the basis of gender identity,
transgender status, sexual orientation, and failure to conform with sex stereotypes is permissible
under federal law, which will increase the number of Whitman-Walker’s LGBTQ patients who
will be denied care outside Whitman-Walker.

Harms to Whitman-Walker’s LEP Patients

30. As noted above, Whitman-Walker serves hundreds of LEP patients in any given
year. Language access protections for LEP patients are essential to ensuring that LEP patients
receive adequate care, understand their rights, and are able to communicate fully and effectively

with their health care providers. Whitman-Walker has found the clear guidance provided by the

11
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2016 Final Rule to be helpful in improving the health and wellbeing of our LEP patients as they
obtain care at Whitman-Walker and elsewhere.

31. The Revised Rule, however, eliminates the requirement that covered entities take
reasonable steps to provide meaningful access to “each individual with LEP eligible to be served
or likely to be encountered” and replaces it with a general reference to “LEP individuals.” See,
e.g., 85 Fed. Reg. at 37,245. Focusing on LEP individuals in general as opposed to each individual
will result in some individuals not receiving the services they need for meaningful access, and
thereby result in more acute health problems and outcomes for patients and raises concerns about
patient safety.

32. The weakening of protections for LEP individuals will harm Whitman-Walker’s
LEP patients who get care elsewhere or are referred to providers outside our organization for
specialty care, as they will no longer benefit from the notices, taglines, and additional language
access provisions that are critical to ensure meaningful access to care. The Revised Rule will thus
diminish or eliminate meaningful access to health care for Whitman-Walker’s LEP patients, who
will not be aware of their rights or the programs or services available to them when they go to
other health care facilities.

33. Whitman-Walker will face increased burdens due to fewer clients being aware of
their language access rights and the likelihood that more people will turn to Whitman-Walker for
help in their language, rather than other covered health care providers. Whitman-Walker will also
be burdened with increased costs because its patients will come to us sicker as a result of
inadequate care elsewhere.

Additional Harms to Whitman-Walker

34, Escalating health care discrimination and fear of such discrimination, resulting

12
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from the Revised Rule, is likely to result in increased demand for Whitman-Walker’s health care
services, which will present considerable operational and financial challenges. Many of Whitman-
Walker’s health care services lose money due to low third-party reimbursement rates and indirect
cost reimbursement rates in contracts and grants which are substantially less than Whitman-
Walker’s cost of service. Increased demand for Whitman-Walker’s health care services, driven
by increased discrimination and fear of discrimination outside of Whitman-Walker, would
exacerbate that pressure. We likely will be called upon to see more patients, and that patient care
does not financially cover itself. As a result, Whitman-Walker may not be able to meet the
increased demand and sustain the additional financial burdens resulting from an increased load of
patients who either fear discrimination elsewhere or who were discriminated against or denied
services at other institutions.

35. In addition, Whitman-Walker has large numbers of patients who require gender-
affirming care, including hormone therapy and affirming, supportive mental health services. To
the extent that the Revised Rule results in insurance plans and insurance companies reducing their
coverage of such therapies, Whitman-Walker itself — as well as our patients — will be directly
harmed by reduced reimbursements. In order to sustain the care that these patients need, we will
be forced to turn to other measures, such as increasing charges to the patients themselves, and
increasing our reliance on fundraising and grant revenue (which already is stretched thin).

36. The operational and financial pressures we will likely experience due to increased
demand for our services as discrimination, and fear of discrimination, mount in the LGBTQ and
LEP communities, will come at a time when Whitman-Walker already is struggling with the
challenges posed by the COVID-19 pandemic. Since March of this year, many of our services have

temporarily closed, and other health care services are being provided entirely through telemedicine
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rather than in-person. Telemedicine services are being reimbursed at rates substantially lower than
in-person services. The resulting very significant decline in revenues, and the very great
operational challenges posed by suspending many services and re-tooling others, are posing
challenges unique in Whitman-Walker’s history. It will be particularly difficult to respond to
increased demand at this already-difficult time.

37. At the same time, given Whitman-Walker’s mission to provide health care to
marginalized communities, including the LGBTQ community and people living with HIV,
Whitman-Walker needs to increase its education programs and community outreach to help those
affected by the Revised Rule find the health care services that they need and assist them with their
trauma resulting from the Revised Rule. Whitman-Walker needs to continue informing the
community about its commitment to serving all patients in a nondiscriminatory and welcoming
manner and notifying its patients that the Revised Rule will not change Whitman-Walker’s
commitment to providing exceptional health care services to all members of the community.
Whitman-Walker will continue fighting for its patients’ rights, including, for example, advocating
on behalf of transgender patients who seek treatment for gender dysphoria, but who are rejected
because of their sex assigned at birth and gender identity. As a result of the Revised Rule,
Whitman-Walker will also need to devote more resources to working with outside providers and
organizations to remind them of the importance of providing health care to all patients on non-
discriminatory terms.

38. The Revised Rule also adversely impacts Whitman-Walker by necessitating a
diversion and reallocation of resources in order to provide referrals to patients that it does not have
the resources to treat either because Whitman-Walker has reached its capacity for new patients

(especially in the behavioral-health departments) or because the patient requires treatment in a
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specialty that Whitman-Walker does not offer. These types of referrals are routine at Whitman-
Walker where its focus is on primary care and HIV-specialty care. The Revised Rule will make it
significantly more difficult and resource-intensive for us to locate, monitor, and provide
appropriate referrals. With an increase in referral requests as a result of the Revised Rule,
Whitman-Walker will need to allocate additional staff time to pre-screen service referrals to ensure
that staff are sending patients to LGBTQ-affirming, LEP-welcoming providers and not to
providers who themselves or whose staff would cause additional harm to Whitman-Walker
patients.

39. The impact on Whitman-Walker and its patients of a broad, legally unsupported
expansion of health care providers’ refusal rights is also particularly worrisome. Religiously
affiliated hospitals and health care systems occupy a large and growing percentage of health care
markets, and providing a broad exemption from Section 1557’s nondiscrimination provisions will
affect Whitman-Walker’s ability to make referrals and result in increased expenditures. It will
also cause unnecessary confusion.

% % % % %

40. Health care systems should be safe places for everyone to seek care; where people’s
identities are affirmed, regardless of race, religion, sexual orientation, gender identity, disability,
national origin, or other characteristics. It is Whitman-Walker’s mission to offer affirming
community-based health and wellness services to all, with a special expertise in LGBTQ and HIV
care, and to empower all persons to live healthy, love openly, and achieve equality and
inclusion. The Revised Rule frustrates our ability to live up to our mission by fostering
discrimination against Whitman-Walker’s LGBTQ patients, LEP patients, and others. The

Revised Rule endangers the health, safety, and wellbeing of our patients; inhibits our ability to
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provide them with the health care that they need, including the provision of referrals; increases the
costs we must incur in order to provide our patients with adequate health care, as well as by the
likelihood that more people will turn to Whitman-Walker to fill gaps in care and assistance caused

by the Revised Rule; and imposes new compliance costs.

[Signature on next page.|
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Dated this lﬁl’leay of July, 2020.

Naseema Shafi
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
V. Case No. 1:20-cv-1630

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

DECLARATION OF DR. SARAH HENN, MD, MPH
CHIEF HEALTH OFFICER, WHITMAN-WALKER HEALTH

I, Sarah Henn, declare as follows:

1. Iam the Chief Health Officer of Whitman-Walker Clinic, Inc., d/b/a Whitman-Walker
Health (“Whitman-Walker”).

2. I received my medical degree from the University of Virginia; interned at Emory
University; was a resident in Internal Medicine at the University of Virginia; and completed an
Infectious Disease Fellowship at the University of Maryland. I earned a Masters of Public Health
degree at The Johns Hopkins Bloomberg School of Public Health. I maintain active board
certifications in Infectious Disease and Internal Medicine. A copy of my curriculum vitae is
attached as Exhibit A.

3. T have been a physician at Whitman-Walker since 2007, and became Chief Health
Officer in May 2018. T oversee all health care related services at Whitman-Walker, as well as
maintain a panel of patients for whom I provide direct care. In addition, I am the primary

investigator for multiple HIV and Hepatitis C treatment and prevention trials, and am the Leader
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of our Clinical Research Site for the AIDS Clinical Trials Group funded by the National Institutes
of Health.

4. 1 am submitting this Declaration in support of Plaintiffs’ motion for a preliminary
injunction to prevent the revised regulation under Section 1557, published by the U.S. Department
of Health and Human Services (“HHS”) on June 19, 2020 (the “Revised Rule”), from taking effect.

5. Whitman-Walker provides a range of services, including medical and community
health care, transgender care and services, behavioral-health services, dental-health services, legal
services, insurance-navigation services, and youth and family support. Whitman-Walker provides
primary medical care, HIV and Hepatitis C specialty care, and gender-affirming care to
transgender and gender non-binary persons within the diverse community of the greater
Washington, DC metropolitan area. In calendar year 2019, our medical, dental, behavioral-health
and community-health professionals provided health services to 20,760 patients—including
medical care to 11,817 individuals, dental care to 2,014 patients, and walk-in sexually-transmitted-
infection testing and treatment to 1,762 persons. In 2019, 3,587 of our patients were individuals
living with HIV; 2,148 identified as transgender; and 9,295 identified as gay, lesbian, bisexual or
otherwise non-heterosexual.

6. Whitman-Walker’s patient population, including patients to whom I provide direct care
and whose care I oversee, includes many persons who have experienced refusals of health care or
who have been subjected to disapproval, disrespect, or hostility from medical providers and staff
in hospitals, medical clinics, doctor’s offices, or Emergency Medical Services personnel because
of their actual or perceived sexual orientation, gender identity, transgender status, gender
presentation, ethnicity or race, religious affiliation, poverty, substance use history, or for other

reasons.
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7. My patients and those whose care I oversee tell us that they are apprehensive or fearful
of encountering stigma and discrimination in health care settings because of their past experiences.
Many of our patients have delayed medical visits or postponed recommended screenings or
treatment because of such fears. Frequently, persons living with HIV, diagnosed with sexually
transmitted infections, struggling with substance use disorders, or whose gender identity is
different from the sex that they were assigned at birth, face heightened stigma and discrimination
and are particularly apprehensive in medical encounters. Our patients’ concerns have been
magnified by their belief that the federal government is permitting, if not encouraging,
discrimination by health care personnel and health care institutions under the Revised Rule.

8. There is every reason to believe that the Revised Rule’s elimination of protections from
discrimination based on gender identity, sexual orientation, transgender status, failure to conform
with sex stereotypes, along with its expansion of religious exemptions and weakening of
safeguards for services to patients with Limited English Proficiency (LEP), will result in more
discrimination against lesbian, gay, bisexual, transgender, queer and questioning (LGBTQ)
patients, and inadequate services to LEP patients, at other clinics, doctors’ offices, hospitals,
pharmacies, and other health care facilities outside Whitman-Walker.

9. I and other Whitman-Walker health care providers, including referral coordinators,
behavioral-health providers, and other staff, have learned of many instances of discrimination,
from our patients and from communications with outside providers and staff. Examples include
the following:

a. Whitman-Walker was recently contacted by a transgender woman suffering
from tonsillitis. She wanted treatment but knew of no hospital or facility

other than Whitman-Walker where she could go. The caller reported that
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in her suburban area, she and other transgender individuals she knows are
routinely disrespected and poorly treated when they seek medical care, and
asked for advice on where transgender patients can receive good care.

b. A gay man reported that he consulted a cardiologist for a heart issue. The
cardiologist reviewed his medications and saw that one was Truvada—an
antiretroviral medication that is used for “Pre-Exposure Prophylaxis” or
“PrEP”—taken by persons who are not HIV-infected to avoid contracting
HIV during sex. The cardiologist was startled and disapproving, and began
lecturing the patient about what the cardiologist considered his
inappropriate sex life.

c. A transgender man, together with his girlfriend, consulted a fertility clinic
about their pregnancy options. Clinic staff told them that they would not
help people like them.

d. A transgender patient of Whitman-Walker attempted to fill a prescription at
anon-Whitman-Walker pharmacy for a hormone prescribed to assist in their
gender transition, and was refused by the pharmacist.

e. Our patients seeking to fill prescriptions for Truvada for PrEP have also
been refused by some pharmacies.

f. A gay man who is a long-term HIV survivor went to a local hospital
emergency room after an accident that occurred during sex. He was treated
with contempt by ER staff and was lectured about his sex life.

g. A transgender individual went to a local hospital emergency room suffering

from acute abdominal pain. The individual was subjected to intrusive,
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hostile questioning by ER personnel, loudly and in public, about their
anatomy and gender identity.

h. One of our physicians, while in residency at a hospital in a major
Midwestern city, heard other residents refuse to refer to transgender patients
by pronouns conforming to their gender identity, citing their religious
beliefs. They continued to refuse even when informed that they were
violating hospital policy.

i. A transgender woman was scheduled to receive an ultrasound for cancer.
The first radiological technician she encountered refused to perform the
ultrasound. When she protested, a second technician performed the
procedure, but mocked her openly.

j. Transgender patients have reported to us that they have been in medical or
mental-health crisis and called for an ambulance, and that the Emergency
Medical Service personnel who have arrived on the scene have intentionally
used pronouns inconsistent with their gender identity, even when the
patients have asked them to stop and told them that their language was
increasing their distress.

k. A gay man who was engaged in sex, while under the influence of drugs,
experienced a physical episode and was fearful he was having a heart attack.
He called an ambulance, but the Emergency Medical Service personnel who
arrived belittled him and his situation and refused to take him to an

emergency room.
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1. Local hospitals and surgeons have refused to perform gender-transition-
related surgeries on Whitman-Walker transgender patients, even when they
routinely perform the procedures in question on non-transgender patients,
including in situations where the patient’s insurance would cover the
procedure or when the patient was able to pay for the procedure. This has
happened with orchiectomies, breast augmentations, and breast reductions
- procedures which are all routinely performed for treatment of cancer or
for other reasons not related to gender identity.

m. A number of primary care physicians in our area have refused to prescribe
hormone therapy for transgender patients seeking to transition from the sex
they were assigned at birth to their actual gender identity. Many of these
doctors have stated that they are not “comfortable” with such hormone
therapy.

n. Our providers have seen situations in which a teenager who is transgender
or gender-expansive has presented at a local hospital with symptoms for
which hospitalization was indicated, but their hospitalization was delayed
and even denied because hospital personnel took them less seriously than
they took other young people with similar presentations who were not
transgender.

o. Our transgender patients frequently report instances of being treated with
disrespect and hostility by staff in doctors’ offices, hospitals, and clinics.
Frequently, staff at these facilities will refuse to address patients by their

chosen names and gender pronouns, if these are not the same as the patients’
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legal names and sex assigned at birth, or if patients appear to be transgender.
The persistent use of names and pronouns other than what the patients have
requested appears intentional and intended to communicate strong
disapproval of the patients. I and my staff who frequently consult with
transgender patients hear of such experiences from as many as four out of
every five transgender patients. To state the obvious, there is no medically
indicated reason to refuse to call patients by their names and pronouns,
consistent with their gender identities.

10. These and many other experiences reveal that many medical providers and other staff
continue to harbor explicit or implicit biases against LGBTQ people. Many providers and staff
who harbor such feelings or beliefs nonetheless have provided care to LGBTQ patients, and kept
their personal beliefs in check, because of anti-discrimination laws and regulations, such as the
2016 Final Rule; non-discrimination policies at many hospitals, clinics, and other health care
facilities; and professional norms. The Revised Rule counteracts such non-discrimination policies
and norms by signaling that discrimination based on sexual orientation, gender identity, and
transgender status is permissible under federal law, and by extending religious exemptions to
health care settings where they are inappropriate and dangerous. The result will likely be a
significant increase in discriminatory incidents, denials of care, and the attendant harms to patients’
health and well-being.

11. Discriminatory incidents are not only insulting and demoralizing for patients, but can
jeopardize the patient’s health, when a screening or treatment is denied or postponed, or the patient
is discouraged from seeking medical care out of fear of repeated discrimination. Many if not most

of my and Whitman-Walker’s transgender patients express strong distrust of the health care system
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generally, and a demonstrative reluctance to seek care outside Whitman-Walker unless they are in
a crisis or in physical or mental stress. This is because they want to avoid discrimination or
belittlement. Such incentives to avoid regular check-ups and other medical care can result in
disease processes that are more advanced at diagnosis, less responsive to treatment, or even no
longer curable in the case of some cancers.

12. In addition, LGBTQ people are more vulnerable to COVID-19. For example, LGBTQ
people are less likely compared to the general population to have health insurance to begin with
and are more likely to be smokers with the resultant comorbidities such as asthma, COPD, and
CVD which increase the risk for complications from COVID-19. LGBTQ people are also more
likely to work in jobs in that have been highly affected by the COVID-19 pandemic, often with
more exposure and/or higher economic sensitivity to the COVID-19 crisis. !

13. As health care has had to go virtual due to the COVID-19 pandemic, hard coding within
electronic health records and other limitations in functionality have made it very challenging for
people with LEP to access care. In many cases for walk-in COVID-19 testing, registration and
screening is being accomplished via the telephone. Many LGBTQ people and people with LEP
have a challenging time with this need for electronic resources.

14. The Revised Rule frustrates my ability and the ability of my colleagues to successfully
refer patients for specialty care from outside providers because we cannot assure our patients that

those providers will provide care free from discrimination.

' Human Rights Campaign Found., The Lives and Livelihoods of Many in the LGBTQ
Community are at Risk Amidst COVID-19 Crisis (Mar. 2020),
https://assets2.hrc.org/files/assets/resources/COVID19-IssueBrief-032020-
FINAL.pdf? ga=2.249711620.386339034.1593392090-1365884386.1591027992.
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15. The Revised Rule also erodes trust between patients and their health care providers,
endangers the provider-patient relationship, and is likely to harm many patients’ health.

16. Good medical care is based on trust as well as frank, and full communication between
the patient and their provider. In many, if not most encounters, providers need patients to fully
disclose all aspects of their health history, sexual history, substance-use history, lifestyle, and
gender identity in order to provide appropriate care for the patients’ mental and physical health.
Incomplete communication, or miscommunication, can have dangerous consequences. For
instance, a patient who conceals or fails to disclose a same-sex sexual history may not be screened
for HIV or other relevant infections or cancers; and a patient who fails to fully disclose their gender
identity and sex assigned at birth may not undergo medically-indicated tests or screenings (such
as tests for cervical or breast cancer for some transgender men, or testicular or prostate cancer for
some transgender women). The Revised Rule completely overlooks the importance of this
information to medical providers, and instead focuses myopically on the limited instances in which
sex assigned at birth may be relevant to care. Patients need to be encouraged to fully disclose all
information relevant to their health care and potential treatment, which can only be achieved when
patients are assured that the information they provide will be treated confidentially and with
respect, and will not be used against them to deny treatment.

17. In order for Whitman-Walker’s heath care providers to provide proper medical care
and services to the LGBTQ community, our health care providers rely on frank and complete
communication with their patients and the individuals who seek their services, and want the same
happen when our patients need care elsewhere. Without full disclosure, we are not able to treat

adequately our patients.
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18. Patients remaining closeted to health care providers also results in increased costs to
the health care system. When a patient is closeted and medical providers do not order medically
necessary tests or screenings as a result, Whitman-Walker and its patients, as well as the health
care system as a whole, suffer downstream effects, such as the exacerbation of a patient’s distress
and more acute conditions, and increased costs. In addition, I and other Whitman-Walker health
care providers will bear an increased risk of malpractice when patients do not feel comfortable
revealing important information about their sexual orientation, gender identity, and health history.

19. The Revised Rule also discourages LGBTQ patients from seeking preventative
screenings and necessary medical treatment for fear of being subjected to discrimination.

20. The delay of preventative screenings and necessary health care can result in more acute
health problems and outcomes for patients and raises concerns about patient safety. For example,
research has identified pervasive health disparities for LGBTQ people with respect to cancer, HIV,
obesity, mental health, tobacco use, and more. The delay of preventative screenings and necessary
health care thus endangers the health and wellbeing of Whitman-Walker’s LGBTQ patients and
exposes them to lasting harms.

21. The delay of preventative screenings and necessary health care at other health care
facilities fostered by the Revised Rule will cause LGBTQ patients to come to Whitman-Walker
with more acute conditions and/or diseases that are more advanced at diagnosis, less responsive to
treatment, or no longer treatable. This will in turn strain Whitman-Walker’s resources, increase
costs for providers, make it harder for our health care providers to treat the patients, and increase
costs to the health care system in general.

22. Discrimination by health insurance providers against transgender individuals is yet

another barrier to care that my patients and the patients whose care I oversee frequently experience.
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Our providers, care navigators, and Legal Services attorneys continuously advocate for patients
whose insurance — including Medicaid plans, Medicare, and private insurance plans — denies
coverage of surgical procedures hormone therapies that are medically indicated and vital to patient
health and well-being. The 2016 Final Rule has been an important tool in advocating for our
patients. By declaring that discrimination in insurance based on gender identity or transgender
status is not prohibited in federal law, and by limiting the types of insurance plans that are subject
to federal nondiscrimination requirements, the Revised Rule will increase barriers to life-saving,
medically-necessary care for transgender patients by allowing health insurers to revert back to
policies excluding coverage for gender-affirming care. If patients with such coverage exclusions
are to access the care they require, they will incur debilitating out of pocket costs to pay for their
medical treatment. For many if not most of our transgender patients, lack of insurance coverage
of gender-affirming surgeries and other treatments will mean that they are simply unavailable.

23. Ensuring that our health services are fully accessible to persons with limited English
proficiency, and that our health care providers and other staff are able to communicate fully with
all of our patients, is critical to Whitman-Walker’s mission. Whitman-Walker has a number of
patients whose primary language is Spanish or some other language, and who lack English
proficiency. In 2019, approximately 9% of our patients had limited proficiency in English and
needed interpreter services. Over the past several years, we have devoted considerable time and
attention to developing and implementing a language access plan and training all staff in the details
of that plan.

24.1 and the providers I supervise have patients who, in hospital and medical-clinic

settings, were refused Spanish-language interpreters, even when such interpreters were available

11
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in the facility, because the provider or other staff thought that the patient ought to know English,
or because of bias against immigrants.

25. Patients in these situations have had difficulty understanding their diagnosis and/or
treatment plan, greatly increasing risk of a negative result and harm. Notices to LEP patients
explaining their rights and what programs and services are available to them are crucial to
promoting positive patient health outcomes. The Revised Rule’s elimination of the requirement of
such notices will result in harm to Whitman-Walker LEP patients by diminishing their meaningful
access to health care, outside of what Whitman-Walker can provide. In addition, the Revised Rule
will cause more patients to seek out care at Whitman-Walker due to a lack of appropriate language
services available elsewhere.

26. Whitman-Walker’s mission and fundamental principles of medical ethics that I adhere
to in overseeing and providing care to patients dictate that all patients are deserving of the best and
most respectful care available to them. All health care professionals are taught that their personal
beliefs about a patient’s actions, identity or beliefs cannot compromise the care that they provide
to that patient in any way. Whitman-Walker and I, in my role as Chief Health Officer for Whitman-
Walker, communicate that message to all health care staff from the beginning of the recruitment
process to the first day of employment, and reinforce the message regularly.

27. The possibility that providers outside Whitman-Walker could invoke the overly broad
religious exemptions in the Revised Rule to opt out of any aspect of care would fundamentally
disrupt our care model and operations, as it would make it harder to refer patients to specialists
and strain Whitman-Walker’s already limited resources. Such discrimination would also violate
basic tenets of medical ethics. Broad-based denials of care cannot be accommodated without

lasting damage to the patient morale, health center, and our reputation in the community.
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28. The Revised Rule removes or substantially weakens safeguards against health care
discrimination against LGBTQ individuals, and the weakening of safeguards for LEP patients will
make health care for significant numbers of Latinx people less accessible and less effective. In
other words, the Revised Rule will make it harder for us to care for our patients who will face
discrimination or have diminished access to care elsewhere as a result of the Revised Rule.

29. Although Whitman-Walker prides itself on being a refuge for LGBTQ individuals, LEP
persons, and others who have experienced discrimination or culturally inadequate care elsewhere,
it would be quite difficult for us to accommodate the substantial increase in demand for our
services caused by the Revised Rule. Many if not most of our services are under-compensated due
to private and public insurance reimbursement rates, and grant funds that do not fully account for
the actual cost of service. Moreover, the COVID-19 pandemic has posed extraordinary financial
and operational challenges. Many of our health services have been temporarily suspended since
March of this year, or shifted entirely to telemedicine, with substantially lower reimbursement
rates. The logistical challenges remain daunting, even without a significant increase in new
patients.

[Signature on next page. |
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[ declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Dated this 3O day of June, 2020.

bt

Skrah Henn, MD, MPH
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EXHIBIT A
Curriculum Vitae of Sarah Henn, MD, MPH
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Sarah L. Henn, MD, MPH O]

1525 14t Street NW ® Washington, DC 20005 ® Phone: 202.745.6174 ® E-Mail: shenn@whitman-walker.org

Education and Post-Doctoral Training

Bachelor of Arts 1988 - 1992
Hamilton College, Clinton, New York, Major International and Comparative Political Studies, Minor German
Doctor of Medicine 1993 - 1997
University of Virginia School of Medicine, Charlottesville, Virginia

Internship 1997 - 1998
Internal Medicine, Emory University Medical Center, Atlanta, Georgia

Residency 1998 - 2000
Internal Medicine, University of Virginia Medical Center, Charlottesville, Virginia

Master of Public Health 2001 - 2003

The Johns Hopkins Bloomberg School of Public Health, Baltimore, Maryland, Concentration in International Health
Fellowship 2004 - 2006

Infectious Diseases, University of Maryland Medical Center and the Institute for Human Virology, Baltimore, Maryland
Certifications, Licensures, & Appointments:

Board Certifications:

e American Board of Internal Medicine, Internal Medicine, 2000, recertified 2010
e American Board of Internal Medicine, Infectious Diseases, 2006, recertified 2016
Medical Licensure:

e District of Columbia, 2007 — present

Academic Appointments:

e George Washington University, Clinical Assistant Professor, 2008 - present

Professional Experience

Chief Health Officer May 2018 - present
Whitman-Walker Health, Washington DC

Responsibilities: Medical lead of a Federally Qualified Health Center serving over 12,000 clients with over 300 employees and an
annual budget of over 100 million dollars. Key member of the executive team responsible for strategic planning and the overall

management of the organization. Reports directly to the CEO/Executive Director.
Key Achievements:

e Established in conjunction with seven regional FQHC leaders the Coordinated Care Network, an incorporated independent entity,
in the District of Columbia to centralize coordinated primary care, increase quality, reduce cost, and increase influence with
payers and stakeholders positioning WWH effectively for value based payment transformation which negotiates directly with
Medicaid MCO payers around service delivery for the care of over 100,000 individuals in the District of Columbia

e Expanded clinical services to include adolescents with a specialty focus on HIV Prevention, Sexual Health, and Gender Affirming
Care

e Clinical Research Site (CRS) Leader of AIDS Clinical Trials Group (ACTG) site as part of Johns Hopkins’ Clinical Trails Unit (CTU)
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e Serves of the Executive Committee of the DC Center for AIDS Research (CFAR) and is a member of the DC CFAR housed at the
George Washington University Milken School of Public Health

Senior Director of Health Care Operations and Medical Services January 2015 - April 2018
Whitman-Walker Health, Washington DC

Responsibilities: Leads medical operations of a Federally Qualified Health Center serving over 18,000 clients with near 300
employees and an annual budget of over 100 million dollars. Serves on the senior leadership team providing strategic direction for
the health center. Oversees the integrated delivery of primary medical, specialty HIV, HIV prevention, gender affirming, dental,

occupational therapy, aesthetics, laboratory, and pharmacy services. Negotiates and oversees contracts with outside vendors.

Key Achievements:

e Achieved Patient Center Medical Home highest level 3 accreditation for demonstrating strong performance and significant
improvement in performance measures across the triple aim of better patient experience, better health, and lower per capita
cost.

e Led the design and implementation of an improved patient scheduling system increasing same day and next day scheduled
appointments to 30% of all patient visits and decreasing new patient wait times to under one week

e Improved laboratory patient experience while simultaneously negotiating improved rates with LabCorp achieving cost savings of
up to 50% on frequently order tests and $10,000 per month in credit to WWH’s account for labs performed for clients who are
<200% federal poverty level

e OQOversee pharmacy contract and performance in a pharmacy that dispenses up to 1000 prescriptions daily with a net profit of
close to a million dollars monthly in close conjunction with the Deputy Executive Director

e Awarded over 1 million dollars in new research grants in 2017 from the National Institute of Drug Abuse and the Patient
Centered Outcomes Research Institute

o Significantly improved health center policies, trainings, and practices related to LGBT health helping to result in WWH being
recognized as a “Leader in LGBT Healthcare Equity” with a score of 100/100

e Achieved increased service integration and productivity by leading weekly interdepartmental medical operations meetings and
working closely with providers to create buy-in and improve morale

e Transitioned medical operations of the Elizabeth Taylor Medical Center serving more than 10,000 patients to a new facility at
1525 14t St NW in May 2015

e Expanded medical services at the Max Robinson Center, in Southeast DC, more than tripling the number of care providers

ensuring that the full suite of patient services are consistently available

Interim Sr. Director of Evidence Based Medicine 2015

Whitman-Walker Health, Washington DC

Responsibilities: Oversaw the clinical research department and the execution of large-scale research studies and collaborations.
Acted as leader of clinical research site (CRS) for AIDS Clinical Trials Group (ACTG) and primary investigator for the Study to Help the
AIDS Research Effort (SHARE), which is one of the four clinical sites for the Multicenter AIDS Cohort Study (MACS).

Key Accomplishments:
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e Reorganized the structure of the department to allow for increased staff development opportunities and quality monitoring of
research programs

e Maintained industry research funding of over 2 million annually while more than doubling ACTG study participation

Medical Director 2009 -2014
The Elizabeth Taylor Center, Whitman-Walker Health, Washington DC

Responsibilities: Performed overall planning, organizing, scheduling, directing, and evaluation of clinical medical providers ensuring
excellent patient care experience. Worked closely with the Chief Medical Officer and the Senior Director of Quality Improvement in

the delivery of the highest quality of care and the development of quality improvement projects.
Key Accomplishments:

e Implemented ongoing provider education to improve quality indicators.

e Supervised 15 providers, including other physicians, physician volunteers, physician-assistants, and nurse practitioners

Staff Physician 2007 - 2009
Whitman-Walker Health, Washington DC

e Provided primary care at clinical sites in Northwest and Southeast Washington, DC and Northern Virginia
e Specialized in complex HIV care and Hepatitis C treatment

e Initiated Hepatitis C treatment program

Clinical Instructor, Division of Infectious Diseases 2006 - 2007

University of Maryland Medical Center, Baltimore, Maryland

e Maintained active outpatient infectious disease clinics at both the University of Maryland and the Veterans Administration
Hospital in Baltimore, MD

e Attended on the inpatient HIV hospital services overseeing Infectious Disease fellows, Medical residents, and students

o Developed a research protocol to reduce maternal to child transmission of Hepatitis B in HIV co-infected mothers

Technical Advisor for PEPFAR 2004 - 2007

Institute for Human Virology, Baltimore, Maryland

e Launched and evaluated points of service for HIV/AIDS care in Nigeria
e Provided technical assistance and expertise to Nigerian physicians and medical staff in order to initiate HIV treatment for patients

Clinical Associate Staff Physician 2002 - 2003

The Cleveland Clinic Foundation, Cleveland, Ohio

e Trained internal medicine residents, interns, and medical students
e Attended on the inpatient medicine wards, primary care clinic, and pre-operative clinic performing medical consultations on

national and international referrals.
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Supervised patient care team

Associate Physician 2000 - 2002

Shenandoah Internal Medicine, Augusta Medical Center, Virginia

Practiced private practice Internal Medicine in rural Virginia
Attended to patients in both the outpatient and inpatient setting

Cared for patients in the Intensive Care Unit, Cardiac Step Down Unit, and performed cardiac stress testing

Publications

Peer-reviewed journal articles

Lathouwers E, Wong EY, Brown K, Baugh B, Ghys A, Jezorwski J, Mohsine EG, Van Landuyt E, Opsomer M, De Meyer S. Week
48 Resistance Analyses of the Once-Daily, Single-Tablet Regimen Darunavir/Cobicistat/Emtricitabine/Tenofovir Alafenamide
(D/C/F/TAF) in Adults Living with HIV-1 from the Phase Ill Randomized AMBER and EMERALD Trials. AIDS Res Hum
Retroviruses. 2019 Oct 21;. doi: 10.1089/A1D.2019.0111. [Epub ahead of print]

Eron JJ, Orkin C, Cunningham D, Pulido F, Post FA, De Wit S, Lathouwers E, Hufkens V, Jezorwski J, Petrovic R, Brown K, Van
Landuyt E, Opsomer M. Week 96 efficacy and safety results of the phase 3, randomized EMERALD trial to evaluate switching
from boosted-protease inhibitors plus emtricitabine/tenofovir disoproxil fumarate regimens to the once daily, single-tablet
regimen of darunavir/cobicistat/emtricitabine/tenofovir alafenamide (D/C/F/TAF) in treatment-experienced, virologically-
suppressed adults living with HIV-1. Antiviral Res. 2019 Oct;170:104543.

Naggie S, Fierer DS, Hughes MD, Kim AY, Luetkemeyer A, Vu V, Roa J, Rwema S, Brainard DM, McHutchison JG, Peters MG,
Kiser JJ, Marks KM, Chung RT. Ledipasvir/Sofosbuvir for 8 Weeks to Treat Acute Hepatitis C Virus Infections in Men With
Human Immunodeficiency Virus Infections: Sofosbuvir-Containing Regimens Without Interferon for Treatment of Acute
HCV in HIV-1 Infected Individuals. Clin Infect Dis. 2019 Mar 28;. doi: 10.1093/cid/ciy913. [Epub ahead of print]

Orkin C, Molina JM, Negredo E, Arribas JR, Gathe J, Eron JJ, Van Landuyt E, Lathouwers E, Hufkens V, Petrovic R, Vanveggel
S, Opsomer M; EMERALD study group. Efficacy and safety of switching from boosted protease inhibitors plus emtricitabine
and tenofovir disoproxil fumarate regimens to single-tablet darunavir, cobicistat, emtricitabine, and tenofovir alafenamide
at 48 weeks in adults with virologically suppressed HIV-1 (EMERALD): a phase 3, randomised, non-inferiority trial. Lancet
HIV. 2018 Jan;5(1):e23-e34.

Cahn P, Kaplan R, Sax PE, Squires K, Molina JM, Avihingsanon A, Ratanasuwan W, Rojas E, Rassool M, Bloch M,
Vandekerckhove L, Ruane P, Yazdanpanah Y, Katlama C, Xu X, Rodgers A, East L, Wenning L, Rawlins S, Homony B, Sklar P,
Nguyen BY, Leavitt R, Teppler H; ONCEMRK Study Group. Raltegravir 1200 mg once daily versus raltegravir 400 mg twice
daily, with tenofovir disoproxil fumarate and emtricitabine, for previously untreated HIV-1 infection: a randomised, double-
blind, parallel-group, phase 3, non-inferiority trial. Lancet HIV. 2017 Nov;4(11):e486-e494.

Wyles D, Ruane PJ, Sulkowski MS, Dieterich D, Luetkemeyer A, Morgan TR, Sherman KE, Dretler R, Fishbein D, Gathe JC,
Henn S, Hinestrosa F, Huynh C, McDonald C, Mills A, Overton ET, Ramgopal M, Rashbaum B, Ray G, Scarsella A, Yozviak J,
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McPhee F, Liu Z, Hughes E, Yin PD, Noviello S, Ackerman P for the ALLY-2 Investigators, Daclatasvir plus Sofosbuvir for HCV
in Patients Coinfected with HIV-1. N Engl J Med. 2015 Aug 20;373(8):714-25.

7. Alcaide ML, Feaster DJ, Duan R, Cohen S, Diaz C, Castro JG, Golden MR, Henn S, Colfax GN, Metsch LR, The incidence of
Trichomonas vaginalis infection in women attending nine sexually transmitted diseases clinics in the USA. Sex Transm
Infect. 2015 Jun 12 pii: sextrans-2015-052010.

8. Metsch LR, Feaster DJ, Gooden L, Schackman BR, Matheson T, Das M, Golden MR, Huffaker S, Haynes LF, Tross S, Malotte
CK, Douaihy A, Korthuis PT, Duffus WA, Henn S, Bolan R, Philip SS, Castro JG, Castellon PC, MclLaughlin G, Mandler RN,
Branson B, Colfax GN., Effect of risk-reduction counseling with rapid HIV testing on risk of acquiring sexually transmitted
infections: the AWARE randomized clinical trial. JAMA. 2013 Oct 23;310(16):1701-10.

9. Silver D, Karnik G, Osinusi A, Silk R, Stabinski L, Doonquah L, Henn S, Teferi G, Masur H, Kottilil S, Fishbein D., Effect of HIV
on liver fibrosis among HCV-infected African Americans. Clinical Infectious Disease. 2013 May;56(9):1280-3.

10. Henn SL, Forrest GN, Febrile Neutropenia Associated with Painful Lesions of the Palms and Digits. Clinical Infectious Disease.
2006;43(6):747, 791-2.

11. Henn S, Bass N, Shields G, Crow TJ, Delisi LE, Affective illness and schizophrenia in families with multiple schizophrenic

members: independent ilinesses or variant gene(s)? Eur Neuropsychopharmacol. 1995;5 Suppl:31-6.
Abstracts

1. Alt Olsen H, Sarkodie E, Coleman M, Davies M, Henn, S, Fast Forward to Viral Suppression: A Nurse-driven Model for
Facilitating Same Day Start of ARVs Following Reactive HIV+ Result or First-time Engagement in HIV Care. 2019, Association
of Nurses in AIDS Care, Portland. Abstract #B-11.

2. Coleman M, Sarkodie E. Eggleston A, Kelley E, Henn S, Measuring Retention in Real World PrEP Programs; What is the best
way to evaluate engagement with PrEP? 14™ International Conference on HIV Treatment, Prevention, and Adherence,
Miami. Abstract # 3381.

3. Alt Olson H, Sarkodie E, Coleman M, Davies M, Henn S, Fast Forward to Viral Suppression: Immediate Initiation of ARVs
Following Reactive HIV+ Test Results or Engagement in HIV Care for the First Time at a Community Health Center in
Washington, DC. 2019. 14" International Conference on HIV Treatment, Prevention, and Adherence, Miami. Abstract
#5035.

4. Alt Olson H, Sarkodie E, Colemen M, Davies M, Henn S, Immediate Initiation of ARVs Following Reactive HIV+ Test Result or
Engagement in HIV Care for the First Time at a FQHC in Washington. 2019. 6" Annual SYNChronicity Conference.

5. Walsh B, Coleman M, Dietrich M, Du Mond J, Jue J, Sadler M, Saperstein S, Wickham C, Henn S, Improvements in
Engagement, Retention, and Viral Load Suppression in a Mobile Outreach Retention and Engagement (MORE) Project at a
Community Health Center in Washington DC. 2017. 9th IAS Conference on HIV Science. Abstact #A-854-0225-05081.

6. Dieterich M, Coleman M, Du Mond J, Jue J, Sadler M, Saperstein S, Wickham C, Walsh B, Henn S, HIV+ Participants in the
Mobile Outreach and Retention (MORE) Program in Washington, DC with Co-Morbid Mental Health and/or Substance
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Abuse Diagnoses are Significantly Less Likely to Achieve Viral Suppression Despite Comprehensive Support. 2017 12th

International Conference on HIV Treatment and Prevention Adherence, Miami. Oral Abstract #277.

7. Osinusi A, Wang C, Zhang X, Shivabesan G, Shivakumar B, Silk R, Doonquah L, Henn S, Teferi G, Masur H, Kottillil S, Fishbein
D, Augmentation of Interferon signaling pathway by Nitazoxanide: A therapeutic strategy for HIV/HCV Coinfected Relapsers
to Peg-interferon and Ribavirin therapy. 2012 19th Conference on Retroviruses and Opportunistic Infections, Seattle.

8. Silver D, Karnik G, Osinus A, Silk R, Stabinski L, Doonquah L,Henn S, Tefari G, Masur H, Kotillil S, Fishbein D, Liver Fibrosis in
African Americans, Comparing HCV Mono-Infection with HIV-HCV Co-Infection. 2011 American Association for the Study of

Liver Disease Conference, San Francisco.

9. Henn SL, Weekes E, Forrest GN, Methicillin Resistant Staphylococcus Aureus Bacteremia Treated with Linezolid: A
Retrospective Review of Outcomes. 2006 46th Interscience Conference on Antimicrobial Agents and Chemotherapy
(ICAAC), San Francisco. Abstract #876.

Awards:

Outstanding Employee of the Year 2016, Whitman-Walker Health, selected by employees and the Employee Advisory Group

George McCracken Infectious Disease Fellow 2006, Interscience Conference on Antimicrobial Agents and Chemotherapy, San
Francisco
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
V. Case No. 1:20-cv-1630

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

DECLARATION OF RANDY PUMPHREY, D.MIN., LPC, BCC
SENIOR DIRECTOR OF BEHAVIORAL HEALTH, WHITMAN-WALKER HEALTH

I, Randy Pumphrey, declare:

1. I am the Senior Director of Behavioral Health at Whitman-Walker Clinic, Inc.,
d/b/a Whitman-Walker Health (“Whitman-Walker”).

2. After earning a B.S. in American Studies, I received Masters of Divinity and Doctor
of Ministry degrees from Wesley Theological Seminary. I initially worked as a Board Certified
Chaplain at St. Elizabeth’s Hospital (which became the Commission on Mental Health Services
for the District of Columbia and the Psychiatric Institute of Washington), and subsequently
received my Professional Counselor Licensure in 1997.

3. I have worked in mental-health and substance-use-disorder treatment since 1984,
initially as an intern at Washington Hospital Center, then with St. Elizabeth’s Hospital. In 1998 1
became the Clinical Director of the Lambda Center, a joint partnership between the Psychiatric
Institute of Washington and Whitman-Walker Clinic. Ijoined Whitman-Walker’s staff in 2007 as

the Manager of Mental Health Services, and became Senior Director of Behavioral Health in 2015.
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In addition to managing Whitman-Walker’s behavioral-health services, I maintain a panel of
patients for whom I provide direct care. A copy of my curriculum vitae is attached as Exhibit A.

4. I am submitting this Declaration in support of Plaintiffs’ motion for a preliminary
injunction to prevent the revised regulation under Section 1557, published by the U.S. Department
of Health and Human Services (“HHS”) on June 19, 2020 (the “Revised Rule”), from taking effect.

5. As the Senior Director of Behavioral Health, I oversee Whitman-Walker’s robust
portfolio of mental-health services, and substance-use-disorder-treatment services. Our mental-
health services include individual and group psychotherapy, psychiatry, and peer counseling. For
individuals struggling with substance misuse, we offer individual and group counseling and
support, and Medically-Assisted Treatment (MAT). In 2019, we provided mental-health or
substance-use-disorder-treatment services to 2,912 patients. Our psychiatrists, psychologists,
licensed psychotherapists, and trained peer counselors have a special mission to the lesbian, gay,
bisexual, transgender, queer and questioning (LGBTQ) community, and also to individuals living
with HIV and their families and caregivers.

6. Many if not most of the individuals in our very diverse behavioral-health-patient
population face considerable stigma and discrimination—as people living with HIV, as sexual or
gender minority people, as people of color—and many of them struggle with internalized stigma
and with acute or lower-level but persistent trauma. Many of them have experienced difficulty in
finding therapists or other mental-health or substance-use-disorder professionals who are
understanding and welcoming of their sexual orientation, gender identity, or struggles with HIV.
We frequently receive phone calls and other inquiries from people seeking non-discriminatory,

welcoming assistance with their substance use, depression, anxiety, or other challenges. Many of
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these individuals have suffered from traumatizing encounters with hostile or disapproving health
care professionals.

7. The Revised Rule’s elimination of protections from discrimination based on gender
identity, sexual orientation, transgender status, failure to conform with sex stereotypes, or LEP
status, along with its expansion of religious exemptions, will result in more discrimination against
LGBTQ patients, LEP patients, and patients living with HIV at other clinics, doctors’ offices,
hospitals, pharmacies, and other health care facilities outside Whitman-Walker. This increase in
discrimination will harm the patients I serve and the patients whose care I supervise by directly
harming their mental and behavioral health, discouraging access to mental and behavioral health
care, and harming the patient-provider relationship, resulting in poor outcomes.

8. Experiencing discrimination in health care settings can have pronounced negative
impacts on patients’ mental and behavioral health. For example, a 2019 report by the Williams
Institute at UCLA found that experiencing discrimination in health care settings is a unique risk
factor for heightened suicidality among transgender individuals, a population already at heightened

' Conversely, nondiscrimination protections

risk compared with the general population.
prohibiting discrimination in health care based on gender identity or transgender status have been
associated with a decrease in suicidality among transgender and other gender minority

individuals.> This is consistent with what I have observed over my years of experience in mental

and behavioral health.

! See Jody L. Herman et al.. The Williams Institute. Suicide Thoughts and Attempts Among
Transgender Adults (2019), https://williamsinstitute.law.ucla.edu/publications/suicidality-
transgender-adults/.

2 See Alex McDowell et al.. Association of Nondiscrimination Policies with Mental Health
Among Gender Minority Individuals. JAMA Psych. (May 6. 2020).
https://jamanetwork.com/journals/jamapsychiatry/article-abstract/2765490.
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0. The Revised Rule, by signaling that discrimination based on sexual orientation,
gender identity, and transgender status is now permitted in health care settings, will on its own
invoke increased fear and trauma among LGBTQ patients. Our clinic is likely to see an increased
demand for mental-health services and behavioral-health services as a result. Patients will likely
come to our care more distressed than they would otherwise due to the increased discrimination
invited by the Revised Rule.

10. I and the providers and other behavioral-health staff that I supervise at Whitman-
Walker have learned from patients about many incidents of discrimination or mistreatment based
on a patient’s actual or perceived sexual orientation, gender identity, or transgender status in other
behavioral-health settings. For instance:

a. A transgender teenager was hospitalized after a suicide attempt. Hospital
staff refused to address the teenager by the young person’s preferred
pronouns and gender throughout the teenager’s hospital stay. This was
experienced by the teenager as disapproval and contempt for the young
person’s gender identity. This discrimination exacerbated the teenager’s
acutely fragile state when the teenager was so desperately in need of health
care providers’ support and health care services that were free of judgment.

b. A facility that specializes in inpatient mental health and substance-use-
disorder treatment, and which has explicit non-discrimination policies,
nonetheless has significant trouble from nurses on weekend shifts (when the
facility uses pool nurses rather than regular employees), who express strong
disapproval of LGBTQ patients based on their religious beliefs or cultural

upbringing. Despite the facility’s non-discrimination policies, LGBTQ
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patients encounter hostility, expressions of disapproval, and lack of
responsiveness to their needs or requests from these nurses. For patients
hospitalized for mental or substance-use disorders, these experiences can
activate their disorders.

c. As I previously noted, behavioral health staff that I supervise often receive
calls or other communications from LGBTQ persons expressing
desperation about finding a therapist or substance use professional who will
not discriminate against them because of their sexual orientation or gender
identity.

d. Our behavioral-health providers who regularly interview our transgender
patients to assess their stage of gender transition and readiness for gender-
affirming surgical procedures, or who provide psychotherapy for these
patients, report that the large majority of the patients they meet with—as
many as four out of every five—report incidents of mistreatment or
discrimination by health care providers and staff at hospitals, other clinics,
doctor’s offices, and other facilities.

e. A patient who was employed by a church consulted his health care provider.
One of the nurses called his church and told them he was gay and living with
HIV. As a result, he was fired and lost his pension, forcing him to live on a
severely limited income.

11. These incidents reveal that many health care providers and other staff harbor
explicit or implicit biases against LGBTQ people. Because of legal requirements, health care
facility non-discrimination policies, and professional norms, many of them have kept their

personal beliefs and feelings in check. By signaling that discrimination based on sexual
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orientation, gender identity, and transgender status is permissible under federal law, the Revised
Rule is very likely to result in many more incidents of discrimination and greater harm to LGBTQ
individuals struggling with mental health or substance use issues, including the patients whom I
treat and whose treatment [ supervise.

12. Behavioral-health treatment assumes, and requires, trust between the patient and
provider, and full and frank disclosure by the patient of all potentially relevant information about
their life, including their sexual orientation, sexual and affectional experiences, and gender
identity. I, and the providers that I supervise at Whitman-Walker, frequently work with patients
who have concealed some or all aspects of their sexual and affectional orientation or history, or
gender identity, from non-Whitman-Walker therapists or other behavioral health providers, often
to the patients’ harm. The Revised Rule will very likely discourage LGBTQ people and others
needing treatment from fully disclosing relevant information to their therapists or counselors, or
to those helping them with substance-use issues, which will likely increase their distress and
undercut the effectiveness of their treatment.

13. For persons with traditionally stigmatized sexual orientation—such as gay, lesbian,
or bisexual people—or who are transgender or gender expansive, competent mental-health
services, or services for treatment of substance-use disorders, require an accepting—indeed, an
affirming—attitude towards their sexual orientation or gender identity by their provider.
Discriminatory behavior, statements, or attitudes expressed by a provider are a tremendous barrier
to effective care. It is critical that a patient feel empowered and supported in fully disclosing their
sexuality and gender identity to their counselor, therapist, psychologist, or psychiatrist. Without a
trusting patient-provider relationship and full disclosure of all possibly relevant feelings and facts

by the patient, effective treatment is unlikely to be possible. This is critical for good medical care
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as well. The kind of discrimination permitted by the Revised Rule will erode patient-provider trust
among the patients our clinic serves, making it more difficult for patients at Whitman-Walker to
achieve successful outcomes in their care.

14. The COVID pandemic has greatly increased the fear and apprehension in our
community. Many LGBTQ people, including many of our patients, who have lived through the
HIV/AIDS era are feeling re-traumatized by a new pandemic. During the first three months of the
pandemic and related shutdown, we have seen a significant numbers of our substance use clients
relapse. Many people’s fear of encountering discrimination in health care settings has been
heightened. Our substance use patients who are struggling and are LGBTQ have expressed
reluctance to use city-operated treatment facilities because they fear hostility and discrimination
from other patients and staff at those facilities. The issuance of the Revised Rule, with its message
that LGBTQ discrimination is permitted, and its extensive, approving discussion of anti-
transgender sentiments among health care providers, could not have come at a worse time.

15. In addition, our staff have experienced major operational challenges in responding
to COVID-19 — including shifting behavioral-health services to telemedicine and temporary
suspension of some services. This is a particularly difficult time to respond to increased demand
for our services stemming from increased fear of discrimination encouraged by the Revised Rule.

16. I and Whitman-Walker provide referral services for patients who need specialist
care that we do not provide—including inpatient behavioral health care as well as specialist
medical care. We also receive many outside requests for recommendations for LGBT-welcoming,
non-discriminatory therapists and substance-use professionals in the community. The Revised
Rule will make it significantly more difficult for us locate and monitor appropriate referrals, and

patients will suffer as a result. Even more concerning, our behavioral-health patients who may
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need hospitalization for a mental-health or substance-use crisis, or may need specialist medical
care, will be in greater danger of encountering discrimination at inpatient behavioral health
facilities or when they seek medical care outside Whitman-Walker—which may make their care
at Whitman-Walker more difficult and perhaps less successful.

17. All Whitman-Walker employees, and all volunteers who serve as peer counselors
or otherwise are involved in any way with our behavioral-health services, are asked to commit to
our mission, which is to be welcoming to and understanding of every patient, regardless of sexual
orientation, gender identity, race or ethnicity, income or educational background, or life
experience. We welcome staff and volunteers from a wide range of religious, spiritual, cultural,
and philosophical perspectives, but patient needs must always be paramount. The overly broad
religious exemptions in the Revised Rule threaten to substantially harm patients who are already
vulnerable to stigma and discrimination. The message that health care providers’ religious
preferences or beliefs take priority over patient needs also violates fundamental professional
ethical standards that apply to all licensed therapists, psychologists, psychiatrists, and substance-
use-disorder-treatment professionals, including myself.

18. The Revised Rule removes or substantially weakens protections for LGBTQ
individuals vulnerable to discrimination in health care settings. The inevitable increase in
discrimination against LGBTQ individuals in health care settings that will follow from the Revised

Rule will make it harder for us to care for our patients at the Whitman-Walker Clinic.

[Signature on next page. |
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated this 30 day of June, 2020.

@%W@&

Randy Pumph}ey, D 5 LPd, BCC
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EXHIBIT A
Curriculum Vitae of Randy Pumphrey, D.Min., LPC, BCC
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Randy W. Pumphrey D.Min, LPC, BCC
2016 Perry Street NE
Washington, D.C. 20018
(Whitman Walker Health Office) 202-939-7679
Whitman-Walker email: rpoumphrey@whitman-walker.org
Private Practice (cell) 202-369-4252
(e-mail) rpumphreylpc@verizon.net

PROFESSIONAL EXPERIENCE

Senior Director of Behavior Health at Whitman Walker Health (January 2015 to present)

Works with the Chief Health Officer, Executive Director of the Health Center and the Chief Program Officer
to strategically develop behavioral health programs, including recruitment and operational alignment with
other health care services.

Provides vision, leadership and strategic development to the behavioral health staff ensuring integration of
services across the health center.

Acts as member of Leadership Team, demonstrating leadership principles that encourage active feedback and
an engaged workforce

Develops and oversees programs for provision of behavioral health care, providing specific goals for
implementation to other Behavioral Health staff.

Monitors behavioral care outcome information, including: census data, Peer Review data, third-party related
data and other metrics provided by Quality Improvement and Informatics to ensure appropriate response and
program development.

Monitors productivity, third-party revenue, and trends in health care delivery to ensure Behavioral Health
programs are responsive to current payment methodologies and ready for future changes in health care
reform.

Collaborates with Administrative staff on various tasks including: grant funding, marketing and
communication materials, development and fundraising, and community relations.

Builds successful professional relationships with local community groups, business leaders, health care
facilities and other organizations, acting as liaison and spokesperson for behavioral matters.

Oversees the operations of all behavioral programs to ensure adherence to Whitman-Walker policies and
compliance with local and Federal law.

Ensures that behavioral health programs are being delivered by appropriately licensed and credentialed
providers.

Provides direct behavioral health care to clients

Works with the Chief Medical Officer and Senior Director of Health Care Operations to strategically develop
behavioral health programs, including recruitment and operational alignment with other health care services.
Provides vision, leadership and strategic development to the behavioral health staff ensuring integration of
services across the health center.

Acts as member of Leadership Team, demonstrating leadership principles that encourage active feedback and
an engaged workforce

Develops and oversees programs for provision of behavioral health care, providing specific goals for
implementation to other Behavioral Health staff.

Monitors behavioral care outcome information, including: census data, Peer Review data, third-party related
data and other metrics provided by Quality Improvement and Informatics to ensure appropriate response and
program development.

Monitors productivity, third-party revenue, and trends in health care delivery to ensure Behavioral Health
programs are responsive to current payment methodologies and ready for future changes in health care
reform.

Collaborates with Administrative staff on various tasks including: grant funding, marketing and
communication materials, development and fundraising, and community relations.
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Builds successful professional relationships with local community groups, business leaders, health care
facilities and other organizations, acting as liaison and spokesperson for behavioral matters.

Oversees the operations of all behavioral programs to ensure adherence to Whitman-Walker policies and
compliance with local and Federal law.

Ensures that behavioral health programs are being delivered by appropriately licensed and credentialed
providers.

Provides direct behavioral health care to clients

Behavioral Health Manager for Mental Health at Whitman Walker Health (August 2007 to December 2014.)

Hire and Manage all Mental Health clinicians

Provide individual administrative and clinical supervision to eight staff therapists and Master Level clinical
interns

Conduct individual and group psychotherapy (group topics include — Sexual Compulsion in Gay Men, Long
Term Survivors of HIV, Stress Management with HIV)

Manage department budgets

Manage grant budgets

Conduct community workshops on a variety of Mental Health issues and topics

Operate as Deputy Behavioral Health Director in absence of Behavioral Health Director

Provide administrative direction and supervision to the Mental Health Department

Private Practice — Psychotherapy and Spiritual Directions (October 2007 to present)

Individual and couple’s therapy with focus on co-occurring disorders, relationship issues — including love
addiction and love avoidance, sexual compulsion, anxiety, depression, loss and grief, HIV, trauma and issues
related to sexual orientation acceptance.

Spiritual Direction — work in tandem with other therapists to deal with psycho-spiritual conflicts with their
clients. Deal directly with client struggling to find meaning and acceptance through a variety of spiritual
practice.

Director of The Lambda Center: Behavioral Healthcare for the LGBTQ community.

A partnership between The Psychiatric Institute of Washington and Whitman-Walker Clinic (September 1998

to July 2005 and The Psychiatric Institute of Washington from July 2005 to August 2007.)

e Hire and supervise all clinical staff

o Direct an interdisciplinary treatment team working with lesbian, gay, bisexual and transgender adult
clients.

e Manage the operation of an Inpatient detoxification and mental health stabilization program, a Partial
Hospitalization program, and an Intensive Outpatient program.

e  Supervise Master's level interns in Counseling Psychology and Community Counseling as well as
Master level counseling staff for LPC licensure.

e Conduct individual, group psychotherapy, a full spectrum of co-occurring recovery groups, process
oriented topic groups as well as skills groups dealing with life management skills, cognitive impairments,
emotional regulation, living with HIV/AIDS, spirituality, grief and loss, relational issues, family
dynamics, sexual identity integration and gender identity integration.

e Orient all new hospital staff on issues of cultural competency.

e  Successfully led Lambda Center through three Joint Commission Surveys, DCRA annual surveys, CMS
surveys, APRA certification surveys and Tricare surveys.

e Education and community relations through seminars, national conferences, grand rounds and
workshops that teach mental health and addiction treatment professionals about therapeutic
interventions with the gay, lesbian, bi-sexual and transgender communities.
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Chaplain

The Psychiatric Institute of Washington, Washington, D.C., (July 1986 —March 2005).

Served as consultant with hospital administration to create an integrated spiritual program for a free
standing Psychiatric hospital.

Conduct weekly worship as well as special holiday celebrations for the Children's unit, the Adolescent
unit and the Adult units.

Facilitate weekly spiritual resource groups, process groups, dual diagnosis step groups, and conduct
individual pastoral counseling.

Consult with treatment staff regarding the religious and spiritual issues of clients within a variety of
specialized programs including — intensive care, dual diagnosis, Gay and Lesbian, the Center for Post
Traumatic Syndrome and Child / Adolescence.

Assess the spiritual needs of clients upon referral.

Designed assessment tool used by the hospital.

Grand Round presentations "Mind, Body, Spirit -- The Healing Formula,”" "The Emerging Spirit - The
Integration of Spirituality in Mental Health Care," "Spirituality in the Treatment of Gay and Lesbian
persons.”

Administrative Chaplain for the Acute Psychiatric Hospital
Commission on Mental Health Services, Saint Elizabeths Campus, D.C., (July 1987 - August J998).

Coordinate and manage pastoral staff providing spiritual care for the Acute Psychiatric Hospital.
Conduct individual and group pastoral counseling and spiritual direction to clients suffering with a full
range of psychiatric disorders and dual diagnosis.

Educate and counsel persons living with HIV infection/AIDS, addiction recovery and sexual

identity integration.

Teach interns and residents therapeutic and sensitivity issues with leshian/gay/bisexual/transgender
persons.

Facilitate and lead workshops for hospitals and churches dealing with "Spirituality and Recovery,"
"Living with AIDS," "Meditation," "Visitation and Referral," and "Sensitivity to the Mentally I11."
Create group therapy forum for staff who had survived recent loss to work through issues of grief and
loss.

Conceptualized and implemented new pastoral care procedures to increase our direct patient care and
maximize pastoral effectiveness.

Monitor clinical record keeping.

Clinical experience in Acute Care, Dual Diagnosis, Geriatric, Forensic, Long Term Chronic Care and
Out-patient Day Programs. Clinical Supervision of pastoral interns and residents.

Train, delegate, and schedule pastoral staff; residents, and interns.

Perform weekly worship, preach, and distribute the Sacraments.

Pastoral Assistant
First United Methodist Church, Bradbury Heights, Washington D.C., (Oct. 1984-May 1985).

Designed and implemented an educational program for youth.
Participated on all church committees.
Created and preached a special Advent worship series and taught the Lenten Bible study.

Youth Minister

Korean United Methodist Church of Washington D.C., (Oct. 1981 -Jan. 1983).

Designed a Christian education program for trans-generational children.
Conducted a weekly English worship service.

Created and counseled a United Methodist youth group.

Trained Korean parents as Sunday school teachers.
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EDUCATION

Doctorate of Ministry; Wesley Theological Seminary, September 1991 to May 1997.
Thesis: "A Spiritual Recovery Program Informed by Process Theology."

Clinical Training: Clinical Pastoral Education
e  The Commission on Mental Health, Washington, D.C.

2 Basic units, 2 Advanced units, and 9 Supervisory units, June 1985 — August 1988.
e  The Washington Hospital Center, Washington, D.C.

1 Basic unit, September 1984 - May 1985.

Masters of Divinity; Wesley Theological Seminary, Sept. 1981 to May 1985.
Focus on Pastoral Care and Counseling.
Chair of the Arts Committee and Co-creator of the Liberation Resource Committee.

Bachelor of Science; Towson University, Towson Maryland, September 1979 to May 1981.
Major: American Studies with a concentration in American literature and Human development,
Honors: Cum Laude.

Outdoors adventure club, Orientation department team leader.

Associates of Arts Degree

Anne Arundel Community College, Maryland, Sept. 1977 to May 1979.
Major: American Studies

Honors: Magna Cum Laude

Additional continued education in a variety of mental health issues including — CBT, Ethics, Post Induction

Therapy, Inner Child integration and Shame and Pain Reduction, Sexual Compulsion, Love Addiction, and
Trauma

CREDENTIALS and PROFESSIONAL ASSOCIATIONS

Licensed Professional Counselor in the District of Columbia. PRC1134 Exp.12/31/1998.

[ )
e Board Certified by the Association of Professional Chaplains, May 1990 (Retired Status)
e Ordained Elder in the United Methodist Church, June 1989.
e DC Behavioral Health Association Board, Secretary second term
LANGUAGES

Proficient at intermediate level signed English

REFERENCES:

UPON REQUEST
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
V. Case No. 1:20-cv-1630

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

DECLARATION OF BAMBY SALCEDO,
PRESIDENT AND CEO, THE TRANSLATIN@ COALITION

I, Bamby Salcedo, declare as follows:

1. I am a 50-year-old transgender woman, an immigrant, and a person living with HIV.

2. I was born and raised in Guadalajara, Mexico, where I lived until age 16. Seeking
refuge from the discrimination I faced as an LGBTQ person, I immigrated to the United States in
1986, initially settling in central California and later moving to Los Angeles, where I have lived
for the last 30 years. English is my second language.

3. I am a founding member and the President and CEO of the TransLatin@ Coalition
(“the Coalition™), a 501(c)(3) national membership organization that was founded in 2009 in Los
Angeles, California, by transgender and gender nonconforming Latinx immigrant community
leaders.

4. I am submitting this Declaration in support of Plaintiffs’ Motion for a Preliminary
Injunction to prevent the revised regulation under Section 1557 of the Affordable Care Act
(“ACA”), published by the U.S. Department of Health and Human Services (“HHS”) on June 19,

2020 (the “Revised Rule”), from taking effect. The Revised Rule eliminates explicit regulatory



Case 1:20-cv-01630-JEB Document 29-6 Filed 07/09/20 Page 2 of 101

protections for LGBT people in health care that were included in the previous rule implementing
Section 1557, which was promulgated in May 2016 (“2016 Final Rule™).

5. The TransLatin@ Coalition was formed to organize and advocate for solutions to the
unique challenges and specific needs of transgender, gender nonconforming, and intersex Latinx
immigrants residing in the United States. The Coalition seeks to address these challenges in three
key ways: one, by building a national network of affiliated transgender-led organizations and
groups that provide direct services to transgender and gender nonconforming Latinx people; two,
by amplifying educational and other resources that promote the empowerment of transgender and
gender nonconforming Latinx individuals and leaders; and three, by working in partnership with
local and national organizations across the country to create change that addresses the needs of
and issues faced by transgender and gender nonconforming Latinx people through community-led
campaigns, policy change, and leadership development. The Coalition’s specific mission is “to
advocate for the specific needs of the Trans Latin@ community that resides in the U.S.A. and to
plan strategies that improve our quality of life.”

6. The TransLatin@ Coalition’s structure has three components. First, and foremost, the
TransLatin@ Coalition is composed of thousands of transgender and gender nonconforming
Latinx individual members across the United States, including in states and territories without any
state-level protections from discrimination on the basis of sexual orientation, gender identity, or
transgender status. These members include transgender Latinx individuals like me; Arianna Lint,
a transgender woman and immigrant from Peru, based in Florida; and Elia Chino, a transgender
woman and immigrant from Mexico, based in Texas. Second, the Coalition is made up of a
network of affiliated organizations and groups across the country including in Tucson, Arizona;

South Florida; Atlanta, Georgia; Chicago, Illinois; New York City; Houston, Texas; and
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Washington, D.C. Leaders of these affiliated organizations—Ilike Ms. Chino, the Executive
Director of the Fundacién Latinoamericana de Accidon Social (FLAS) in Houston, Texas, and Ms.
Lint, the Executive Director of Arianna’s Center in South Florida and Puerto Rico—form part of
the Coalition’s leadership. The Coalition’s affiliated organizations, and the individual Coalition
members who are part of those organizations, serve thousands of transgender and gender
nonconforming individuals across the United States. Lastly, in addition to the work of its network
of affiliated organizations, the Coalition provides direct services to transgender, gender
nonconforming, and intersex Latinx people through its Center for Violence Prevention and
Transgender Wellness (“Transgender Wellness Center”) in Los Angeles, California.

7. Among the services the Coalition and its affiliates provide are: community drop-in
spaces; daily food distribution; re-entry services to people recently released from incarceration and
immigration detention including rental assistance, transportation and food vouchers; English as a
Second Language (“ESL”) classes; immigration-focused legal services; leadership and workforce
development education and training programs; emergency and transitional housing; case
management; and, most notably, referrals to health care providers and organizations that provide
competent and affirming health care services to our members and patrons, including gender
affirming care.

8. The TransLatin@ Coalition and its membership are also involved in legislative
advocacy in various states and Puerto Rico in order to ensure that government officials hear
transgender and gender nonconforming Latinx voices on issues that affect the community’s health

and safety.
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My Personal Experiences with Discrimination in Health Care

9. As an openly transgender woman living with HIV, I have experienced persistent
discrimination from both health care providers and insurers during my life.

10.  When I first moved to California as an adolescent, I lived with my father and his wife.
However, because they did not accept my LGBTQ identity, I was forced to move and go live with
extended family members outside of Sacramento, where I worked in a tortilla factory as a minor.
While there, I experienced wage exploitation and was unable to be my authentic self. As such,
without familial support or much proficiency in English, I moved to Los Angeles on my own as a
teenager.

11. After moving to Los Angeles, I started my gender transition at age nineteen. At that
time, there was virtually no one providing LGBTQ-welcoming, let alone gender affirming, health
care in the way we know it today. I had to find community and support from other transgender
women who, because of pervasive discrimination in housing and employment, were homeless and
doing street-based sex work to survive like me. Indeed, I received most of my health care, both
gender affirming and otherwise, through informal means, namely, from these other transgender
women living on the street.

12. A year after starting my gender transition, I learned I was HIV-positive. This was a
very traumatic and terrifying experience for me as many of my friends were dying from AIDS. At
the time, there were no known effective treatments for HIV. I recall vividly how many of my
friends were dying of AIDS as a result of lack of access to care or because AZT was not working.

13.  Asayoung 20-year-old, transgender Latina immigrant from Mexico with no familial

support, I was terrified. I remember telling myself, “I don’t want to die.” And so, even though I
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was undocumented at the time and feared the consequences that may stem from my seeking health
care, [ went to a health clinic to ask for help.

14. At the clinic, however, I was told that they “did not know how to treat HIV,” and that
in any event, “they didn’t treat people like me.” I did not know how to advocate for myself at that
time, so this was a devastating blow to my self-esteem, mental health, and wellbeing.

15. Because of the pain from my HIV diagnosis and the discrimination I faced from
health care providers, as well as in employment and housing, I resorted to self-medication and
abused drugs, attempting to stop the pain and the feelings of hurt and rejection I had.

16. The only care that was available for poor, undocumented people then, was through
the community-based HIV support groups that were prevalent at the height of the HIV/AIDS
epidemic, though these rarely served transgender women like myself. Ironically, the first time that
I received consistent health care from any source was when I was incarcerated in 1993 for drug
possession. This was around the time that HIV retroviral drugs were developed, and for the first
time, I began receiving consistent HIV treatment while incarcerated.

17.  After my incarceration, I again had to obtain my health care, both gender affirming
and otherwise, through informal means, such as from other transgender women living on the street.
I did not know how health insurance worked or whether it might even be available to me.

18. I saw many of my transgender friends experience complications from using street-
based hormones, and I worried about the risks I was facing as well. Each time I tried to pursue
hormone replacement therapy or other treatments for gender dysphoria through formal channels,

however, it was denied to me because I was transgender.
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19. Having had these experiences so often over the course of my life has created a
persistent apprehension of and mistrust towards health care providers, whom I fear might deny me
needed health care because I am transgender and because of my HIV status.

20. I have heard similar stories of discrimination in health care from many members of
the Coalition, who share the same fear and apprehension. For example, one Coalition member,
who is an undocumented transgender Latinx woman, was turned away from the emergency room
when her breast implant burst and became infected. She was in excruciating pain at the time, yet
the hospital refused to help her.

21. Even before the Revised Rule, I have long feared discrimination in health care
services when I travel at least twice a month to states with no state protections from discrimination
based on sexual orientation, gender identity, or transgender status. When I am in Texas, Florida,
Georgia, or Arizona for my work, I expend precious time and energy worrying what might happen
if I have a medical emergency and whether I would be turned away because I am transgender, as
I had been in the past.

22.  Even in California, I carry this concern as so many hospitals across this state are
religiously affiliated and have discriminated against many of The Coalition’s members, with
hospital staff alleging that “their faith” means they cannot serve transgender and gender
nonconforming people.

23.  Knowing that the 2016 Final Rule explicitly states that such discrimination is
unlawful does provide me with a level of comfort, even if it does not provide complete assurance
that my fears will not be realized. The Revised Rule’s elimination of the clear regulatory

protections in the 2016 Final Rule eliminates whatever amount of comfort I might have had, and
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heightens my fears, as it communicates to health care providers that such discrimination is
acceptable.

24.  This fear of discrimination in health care settings is even more troubling in the context
of the COVID-19 pandemic. I have heard from Coalition members that even if they are
experiencing severe symptoms, they will delay seeking care because they are worried they will be
turned away, or experience other discrimination because they are transgender. These fears have
been heightened by the Revised Rule. And delays in seeking care can be even more deadly for
Latinx people, who are more likely to be affected by and die from COVID-19 than non-Latinx
people.!

25. At the Coalition, we have already faced tremendous loss caused by the COVID-19
pandemic and fears of discrimination in health care. In March of this year, we lost a beloved
TransLatin@ Coalition member and former board member based in New York for these exact
reasons: Lorena Borjas. I spoke to Lorena a few days before she passed, and recall how she told
me how she did not want to go to the hospital because of her experiences of discrimination from
health care providers, even though she was experiencing symptoms consistent with COVID-19.
By the time Lorena finally went to the hospital, she was in such a poor state of health that little
could be done. If Lorena had not feared mistreatment at the hospital and been admitted sooner,
there is a strong likelihood she would still be alive today.

26.  Forthese reasons, I am even more afraid when I travel for work to states like Arizona,
Texas, Georgia, or Florida, none of which has state level antidiscrimination protections for

LGBTQ people in health care. I fear that, as a result of the Revised Rule, people like me will

! Maria Godoi & Daniel Wood, What Do Coronavirus Racial Disparities Look Like State By
State?, NPR (May 30, 2020), https://www.npr.org/sections/health-
shots/2020/05/30/865413079/what-do-coronavirus-racial-disparities-look-like-state-by-state.

7
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experience even more discrimination from health care providers and insurers because of our sex,
gender identity, transgender status, national origin, disability, LEP status, or some combination of
these characteristics.

27.  Without clear federal protections like those being eliminated by the Revised Rule, we
will have no recourse to address the discrimination we face. The Revised Rule deprives us of the
clear nondiscrimination guidance the 2016 Final Rule provides to health care providers and
insurers, and actually fosters discrimination against LGBTQ and LEP people.

The Revised Rule’s Negative Effects on Transgender Latinx People

28.  Notonly do I worry about the personal harm I will experience because of the Revised
Rule, I also worry about the significant harm to the transgender and gender nonconforming Latinx
people who form part of the Coalition and whom the Coalition and its affiliated organizations
serve. Many are immigrants to the United States, live in communities in which English is not the
primary language spoken and who therefore speak, read, or write English less than very well, and
many are living with HIV/AIDS. The Coalition’s members and the individuals whom the
Coalition and its affiliates serve already have experienced or fear discrimination from health care
providers and insurers based on their sex, gender identity, transgender status, sexual orientation,
national origin, LEP, disability or some combination of these characteristics. The Revised Rule
now invites health care providers to discriminate against them because of their sex, gender identity,
transgender status, sexual orientation, national origin, disability, and/or LEP status.

29. I also worry about the Coalition’s ability to carry out its activities on behalf of its
members and the individuals whom the Coalition and its affiliates serve, as well as the diversion

of our already limited financial resources in order to respond to that harm.
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30. The findings of the national “2015 U.S. Transgender Survey: Report on the
Experiences of Latino/a Respondents,” which the TransLatin@ Coalition co-published with the
National Center for Transgender Equality, and the TransLatin@ Coalition’s 2016 survey and
report on health care experiences and outcomes for transgender and gender nonconforming Latinx
people living in the California entitled “The State of Trans Health: Trans Latin@s and Their
Healthcare Needs,” help explain why the Revised Rule will cause even more harm to the
Coalition’s national membership and the individuals whom the Coalition and its affiliates serve
throughout the United States. A copy of the “2015 U.S. Transgender Survey: Report on the
Experiences of Latino/a Respondents” is attached as Exhibit A. A copy of the “The State of Trans
Health” report is attached as Exhibit B.

31. According to the 2015 U.S. Transgender Survey, nearly one-third (32%) of
transgender Latinx respondents who saw a health care provider in the past year reported having at
least one negative experience related to being transgender. These experiences included being
refused treatment, being verbally harassed, being physically or sexually assaulted, or having to
teach the provider about transgender people in order to get appropriate care. As a result, more than
a quarter (26%) of transgender Latinx respondents did not see a doctor when they needed to
because of fear of being mistreated because of their transgender status. This is consistent with the
findings of the Coalition’s 2016 study “The State of Trans Health,” where nearly one third of
transgender and gender nonconforming Latinx people surveyed felt that their healthcare needs
were not being met because they “fear mistreatment for being trans,” and because of “a dislike of
trans patients by clinics.” The “State of Trans Health” also found that forty-two percent (42%) of
those surveyed strongly agreed that a lack of “trans sensitive healthcare providers,” was a barrier

to meeting their healthcare needs.



Case 1:20-cv-01630-JEB Document 29-6 Filed 07/09/20 Page 10 of 101

32.  Asthe findings of the 2015 U.S. Transgender Survey and “The State of Trans Health”
demonstrate, the Revised Rule’s invitation to health care providers and insurers to discriminate
against The Coalition’s membership and the individuals whom the Coalition and its affiliates serve
based on sex, gender identity, transgender status, sexual orientation, national origin, disability,
and/or LEP status will worsen the health and wellbeing of transgender and gender nonconforming
people.

33. Transgender and gender nonconforming people will likely delay necessary health
care and preventative screenings due to fear of discrimination, and will face reduced access to care
as result. In addition, they will face barriers to coverage of gender affirming care because of the
Revised Rule’s guidance that insurers may exclude such care from coverage.

34.  As the Coalition’s members and the individuals whom the Coalition and its affiliates
serve avoid necessary, routine, and preventative health care for fear of discrimination, they will
face an increase in preventable health problems and consequences, including death, which will
severely impede their ability to work, maintain housing, and afford other material necessities.

35. Under the Revised Rule, the Coalition’s members and the individuals whom the
Coalition and its affiliates serve will be required to pay considerable out of pocket medical
expenses because insurers refuse to provide life-saving and medically necessary care, even though
they do not have the financial recourse to do so.

36. Because of the desire to avoid discrimination encouraged by the Revised Rule, the
Coalition’s members and the individuals whom the Coalition and its affiliates serve will likely
seek informal medical care from unlicensed providers they consider affirming. Not only may these
unlicensed providers not be able to help, but they may also cause more harm. Further, transgender

and gender nonconforming people who are harmed or unable to be helped by these informal
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providers are likely to again avoid seeking licensed medical care for fear of discrimination, which
will leave their underlying conditions and new health issues unaddressed. It is easy to see how this
cycle could be serious and potentially life threatening.

37. Because many of the Coalition’s members and the individuals whom the Coalition
and its affiliates serve are immigrants and people who speak, read, or write English less than very
well, they face increased harm from the Revised Rule’s elimination of a single legal standard.
Rather than being able to assert claims under a single legal standard, intersectional discrimination
claims will be subject to different standards, enforcement mechanisms, and remedies based on
which characteristics are at issue. Discrimination based on sexual orientation, gender identity,
transgender status, national origin, disability and LEP status is often intertwined, as threads braided
into one rope, and is difficult to separate.

38. The Revised Rule also includes two specific changes that will disproportionately
harm the Coalition, its members, and the individuals whom the Coalition and its affiliate serve:
the removal of discrimination protections in the Center for Medicaid and Medicare regulations and
the removal of language access protections.

39.  Without protection from discrimination on the basis of sexual orientation and gender
identity in public health insurance programs, transgender and gender nonconforming Latinx people
will suffer disproportionately. The Coalition’s “State of Trans Health” study found that 49.5% of
transgender respondents receive health insurance coverage through Medicare, Medicaid, or Medi-
Cal, California’s state Medicaid program. Nationwide, as reflected in the 2015 U.S. Trans Survey,
18% of transgender Latinx respondents obtain their insurance through Medicaid or Medicare.

40.  Additionally, our members and the thousands of people whom the Coalition and its

affiliates serve also will be harmed by the Revised Rule’s removal of language access protections.
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Coalition members have expressed that seeing notices in health care settings in their first language
and receiving communications from insurers they can read and understand increases the likelihood
they will continue to seek preventative and necessary medical care when needed.

41.  Without these accessible notices of rights, translation services, and information about
how to file complaints, many Coalition members and those whom the Coalition and its affiliates
serve will avoid seeking care until they feel they are sufficiently proficient in speaking and reading
English, which will worsen their underlying and untreated medical conditions.

The Revised Rule’s Harms to The TransLatin@ Coalition

42.  As a direct result of the Revised Rule, the Coalition and its network of affiliated
organizations will see a significant increase in requests for referrals to health care providers who
will continue to provide affirming and welcoming health care services. The Coalition and its
affiliates will need to divert resources to vet additional health care providers, as the already-known
affirming providers will not to meet the demand for their services.

43. This increase in referral requests also will create a substantial backlog in available
providers and appointments, resulting in critical delays in treatment for potentially serious health
conditions.

44. The delay in seeking treatment, in turn, will result in serious financial difficulties for
many individuals because they will have to pay for the expensive treatment required to address
worsened health conditions and because of their inability to work while ill. As a result, the
TransLatin@ Coalition and its network of affiliated organizations will be forced to divert
significant financial resources to emergency support services including daily food distribution,
rental assistance, and transportation and grocery vouchers. Emergency community support is one

of the Coalition’s and its affiliates’ fundamental programmatic services. With the Revised Rule,
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there will be an increase in demand for these services because of the increased number of
transgender people who will be out of work, unable to pay rent, or afford other material necessities
as result of delayed treatment of serious or semi-serious health conditions.

45.  As more clients experience this ongoing harm precipitated by the Revised Rule, the
TransLatin@ Coalition and its affiliated organizations will inevitably run out of resources to
provide these emergency support services, completely undermining the Coalition’s ability to
perform one of its most fundamental programmatic services.

46. Furthermore, the COVID-19 pandemic has already put severe strain on the long-term
availability of the TransLatin@ Coalition’s fundamental programmatic services like emergency
community support. To accommodate the lack of employment and economic stability facing many
members and individuals whom the Coalition and its affiliates serve, the Coalition and its affiliates
have been forced to shift resources in a way that would make the programmatic impact of the
Revised Rule even more detrimental.

47.  While providing these services is an important programmatic component of the
TransLatin@ Coalition’s work, it is only a part of the organization’s overall activities. A
significant redirection of funds required by the impact of the Revised Rule will impede the
Coalition’s ability to perform other programmatic activities like economic and workforce
development training programs, coordinated human resources and cultural competency trainings,
community research and education programs, and local and state advocacy campaigns for laws
protecting the Coalition’s members.

48. The Revised Rule also will significantly harm the Coalition’s ability to conduct its
re-entry services program—an important organizational activity that provides support to some of

the most vulnerable of the Coalition’s members and the individuals returning to their communities.
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These transgender and gender nonconforming people will need immediate connections to medical
services, which will be delayed by, or in some cases prevented altogether as a proximate fallout
from the Revised Rule, due to the limited number of LGBTQ-affirming health care providers who
will be (and already are) overwhelmed by demand.

49. The Revised Rule will also prevent the TransLatin@ Coalition from fully performing
its programmatic activities that support members and individuals with LEP through ESL classes
and other translation services.

50. The removal of language access measures from health care providers’ offices and in
health insurance communications will make it much more difficult for the TransLatin@
Coalition’s members and individuals with LEP to be aware of their rights; which language services
are available, if any; how to access such services; and how to handle discrimination and other
complaints.

51.  As aresult of the Revised Rule’s reconstruction of the language barrier once again
preventing access to health care and insurance benefit communications, the Coalition and its
affiliates will experience an unsustainable increase in demand for their ESL classes and translation
services. They also will have to narrow their designed programmatic focus of these programs to
understanding and navigating health care and related services, rather than the intended holistic
language instruction addressing all facets of social interaction.

52.  The Coalition will be in a difficult situation, as the demands for ESL classes and
translation support focused on navigating health care settings increase exponentially, in concert
with the increased demand for emergency financial support. The Coalition will be forced to make

an impossible choice between which core programmatic activities to attempt to maintain. For the
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Coalition, the only acceptable alternative is to provide severely limited services in both activities,
which means the Revised Rule causes lasting injury to these desperately needed programs.

53. In addition to shifting much of the Coalition’s and its affiliates’ already limited
budgets to emergency services and services to support members and individuals with LEP, the
impact of the Revised Rule will also require shifting an unexpected amount of limited resources
to education programs and community outreach. The efforts will be necessary to support the
Coalition’s members, and the individuals and communities we collectively serve in finding non-
discriminatory health care providers, devising individual solutions for health insurance exclusions
for gender confirming care, and securing non-discriminatory mental health treatment for the
trauma resulting from widespread discrimination.

54.  The Coalition will also attempt to devote a dwindling amount of resources to working
with health care providers, insurers and other related organizations to educate and remind them of
the importance of providing health care and insurance coverage to all patients in a
nondiscriminatory manner. This will be especially difficult in states where the Coalition has a
presence but which have no state-level anti-discrimination protections that include sexual
orientation, gender identity, or transgender status, such as Texas, Florida, Arizona, and Georgia.

55. The Revised Rule threatens to completely overwhelm the programs and activities that
the Coalition, our affiliated organizations, and the Coalition’s individual members have been doing
for more than a decade to uplift, support, and improve the lives of transgender, gender
nonconforming, and intersex Latinx people in the United States. The harm to the TransLatin@

Coalition will be long-lasting and difficult, if not near impossible, to undo.

* * * * *

56. The Revised Rule poses serious and ongoing threats to the health and overall

wellbeing of transgender and gender nonconforming people like the TransLatin@ Coalition’s
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members and the thousands of transgender and gender nonconforming individuals the Coalition
and its affiliated organizations collectively serve in communities across the United States. The
Revised Rule also threatens the ability of the TransLatin@ Coalition to fulfill its mission and

engage in core programmatic activities.

[Signature on next page.]
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated this 6™ day of July, 2020.

Bamby Salcedo, M.A.
President/CEO
The TransLatin@ Coalition
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EXHIBIT A

2015 U.S. Transgender Survey: Report on the
Experiences of Latino/a Respondents
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2015 U.S. TRANSGENDER SURVEY | LATINO/A RESPONDENTS

N

Introduction

he 2015 U.S. Transgender Survey (USTS)

is the largest survey examining the

experiences of transgender people in the
United States, with 27,715 respondents nationwide.
The USTS was conducted by the National Center
for Transgender Equality in the summer of 2015
and was offered online in English and Spanish. The
results provide a detailed look at the experiences
of transgender people across a wide range of
categories, such as education, employment, family
life, health, housing, and interactions with the
criminal justice system.

The Report of the 2015 U.S. Transgender

Survey documented the experiences of USTS
respondents, including differences based on
demographic and other characteristics.! Among
the most important findings was that many
respondents were impacted by the compounding
effects of multiple forms of discrimination, and

transgender people of color who completed the
survey experienced deeper and broader forms of
discrimination than white USTS respondents and
people in the U.S. population overall.

This report focuses on the unique experiences

of the 1,473 USTS respondents who identified

as Latino/a or Hispanic,? highlighting disparities
between the experiences of Latino/a transgender
people, other USTS respondents, and the U.S.
population.® While the findings in this report
reflect a range of Latino/a transgender people in
the United States, the survey likely did not fully
capture the experiences of those who were most
affected by factors that may limit access to online
surveys, such as factors related to language,
education, economic and housing stability, and
disabilities. All findings in this report are presented
as weighted percentages.*
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Key Findings

21% of Latino/a respondents were
unemployed, three times the rate among
Latino/a people in the U.S. population (7%).

43% of Latino/a respondents were living in
poverty, compared to 18% of Latino/a people in
the U.S. population.

31% of Latino/a respondents have
experienced homelessness at some

point in their lives and 14% experienced
homelessness in the past year because of
being transgender.

48% of Latino/a respondents have been
sexually assaulted at some point in their
lifetimes and 12% of Latino/a respondents
were sexually assaulted in the past year.

59% of Latino/a respondents said they would
feel somewhat or very uncomfortable asking

the police for help, compared to 53% of white
respondents in the USTS sample.

« 32% of Latino/a respondents who saw a health

care provider in the past year reported having
at least one negative experience related to
being transgender, such as being refused
treatment, being verbally harassed, being
physically or sexually assaulted, or having to
teach the provider about transgender people in
order to get appropriate care.

« 1.6% of Latino/a respondents were living with

HIV, more than five times higher than the rate in
the U.S. population (0.3%).

« 45% of Latino/a respondents experienced
serious psychological distress in the month
before completing the survey (based on the
Kessler 6 Psychological Distress Scale), nine
times the rate in the U.S. population (5%).

Portrait of Latino/a Respondents

his section outlines aspects of Latino/a
respondents’ identities and demographic
characteristics, such as gender, age,

Figure 1: Gender identity

1% Crossdressers

geographic location, and educational attainment,
to provide important context for their experiences.

Gender Identity

Thirty-five percent (35%) of Latino/a respondents
were non-binary,® 33% were transgender men, 31%
were transgender women, and 1% identified as
crossdressers® (Figure 1).

35%
Non-
binary
people

Gender

identity

31%
Transgender
women
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Experiences with Transitioning

Sixty-one percent (61%) of Latino/a respondents
were currently living full time in a gender that
was different from the one on their original

birth certificates, referred to in this report

as having transitioned. This included 72% of
transgender men and women and 42% of non-
binary respondents. More than one in five (21%)
respondents who had transitioned did so before
the age of 18, nearly half (47%) transitioned
between the ages of 18 and 24, 22% transitioned
between ages 25 and 34, and 11% transitioned at
age 35 or older.

Respondents were asked how much time had
passed since they began transitioning. Nearly one-
third (29%) began their transition within one year
of taking the survey, 38% transitioned 2 to 5 years
prior, 15% transitioned 6 to 9 years prior, and 18%
transitioned 10 or more years prior.

Outness

Respondents were asked whether different
groups of people in their lives knew that they were
transgender to determine if they were “out” about
their transgender identity to family members,
friends, supervisors and coworkers, classmates,
and health care providers. Specifically, they were
asked whether all, most, some, or none of the
people in each of those groups knew they were
transgender.

Results for outness to any particular group reflect
only those respondents who had people from that
group in their lives. Overall, 7% reported that they
were out to all of the people in their lives, across
all groups of people, 44% were out to most, 46%
were out to some, and 2% were out to none of the
people in their lives.

Sixty percent (60%) of respondents were out to
all or most of the immediate family that they grew
up with, and 36% were out to all or most of their
extended family. Respondents were less likely to

be out to at work or school: approximately one-
half reported that none of their current supervisors
(50%) or coworkers (42%) knew that they were
transgender, and 51% reported that none of their
classmates at their current school knew they were
transgender.

Age

Most respondents were between the ages of 18
and 24 (49%) or 25 and 44 (41%) (Figure 2).
Figure 2: Age

/<1% 65 and over

9%
45 to 64

49%
18 to 24

41%
25t0 44

Location

Respondents lived in 48 states, the District of
Columbia, and Puerto Rico. The geographical
distribution of USTS Latino/a respondents differed
from the distribution in the USTS sample overall
but was generally similar to the distribution of
Latino/a people in the U.S. population. Latino/a
respondents were more likely to live in the West
(39%) than respondents in the USTS sample overall
(31%), similar to the trend in the U.S. population,
where Latino/a people were more likely to live in
the West (40%) than the U.S. population overall
(24%) (Figure 3).
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Figure 3: Location by region
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Educational Attainment

Respondents were asked about the highest level
of education that they had completed. Seventeen
percent (17%) had a high school diploma or GED or
did not complete high school. Forty-four percent
(44%) had completed some college but had not
obtained a degree, and 29% had received a
bachelor’s degree or a higher degree (Figure 4).

Figure 4: Educational attainment

9% Graduate or

Y 4% Did not complete
professional degree

high school

13%
High school
diploma or
20% GED
Bachelor’s
degree

Educational

attainment

10%
Associate’s
degree

44% Some college
(no degree)

Disability

Respondents received questions about their
disability status based on questions from the
American Community Survey (ACS) in order to
compare the USTS sample to the U.S. population.
Disabilities listed in the ACS included (1) being deaf
or having serious difficulty hearing, (2) being blind or
having serious difficulty seeing even when wearing
glasses, (3) having serious difficulty concentrating,
remembering, or making decisions because of a
physical, mental, or emotional condition, (4) having
serious difficulty walking or climbing stairs, (5)
having difficulty dressing or bathing, and (6) having
difficulty doing errands alone, such as visiting a
doctor’s office or shopping because of a physical,
mental, or emotional condition. Forty percent (40%)
of Latino/a respondents indicated that they had one
or more disabilities listed in the ACS, similar to the
rate in the USTS sample overall (39%). In contrast,
only 15% in the U.S. population had a disability listed
in the ACS.2

Respondents were also asked if they identified as a

person with a disability to better capture disabilities
that were not included in the ACS. One in four (25%)

South: AL, AR, DE, DC, FL, GA, KY, LA, MD, MS, NC, OK, SC, TN, TX, VA, WV
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Latino/a respondents identified as people with
disabilities, compared to 28% in the USTS sample
overall. The term “people with disabilities” used in
this report refers to respondents who identified as
people with disabilities.

Relationship Status

Twenty-seven percent (27%) of respondents were
living with a partner, 20% were partnered and
living separately, 51% were single, 1% were in a
polyamorous relationship, and 1% had a relationship
status that was not listed. Respondents were
asked about their current legal marital status for
the purpose of comparison to the U.S. population.
Fourteen percent (14%) of Latino/a respondents
were currently married, in contrast to 46% of
Latino/a people in the U.S. population.® Eighty-
one percent (81%) of respondents had never been
married, which is nearly twice the rate among
Latino/a people in the U.S. population (42%).

Sexual Orientation

Respondents were asked which terms best
described their sexual orientation. Respondents
were most likely to identify as queer (21%), straight
(19%), or pansexual (19%). They also identified as
gay, lesbian, or same-gender-loving (13%), bisexual
(13%), and asexual (11%).

Citizenship and Immigration
Status

Respondents were asked about their citizenship
or immigration status. Ninety-two percent (92%)

of Latino/a respondents were citizens, including
7% who were naturalized citizens. Latino/a
respondents also reported a range of immigration
statuses, including being permanent residents
(3%), undocumented residents (2%), Deferred
Action for Childhood Arrival (DACA) recipients (1%),
and visa holders (1%).

Family Life and Faith Communities

Family Life

Eighty-seven percent (87%) of respondents were
out as transgender to a current or former partner.
Of those who were out to a current or former
partner, 24% had a partner end their relationship
solely or partly because they were transgender,
including 10% who had a partner end their
relationship solely because they were transgender.
Nearly two-thirds (62%) of respondents who had
children were out to one or more of their children,
and 15% of those respondents had a child stop
speaking to them or spending time with them after
coming out as transgender.

Sixty percent (60%) of respondents who were out
to at least some of the immediate family they grew
up with reported that their family was generally
supportive, 19% had unsupportive families, and
21% had families that were neither supportive nor
unsupportive. Nearly one-half (49%) experienced
at least one form of family rejection outlined in

the survey, such as having a family member who
stopped speaking to them for a long time or ended
the relationship, experiencing violence by a family
member, or being kicked out of the house for
being transgender (Table 1).



Case 1:20-cv-01630-JEB Document 29-6 Filed 07/09/20 Page 27 of 101

Table 1: Forms of family rejection Table 2: Supportive family behaviors

% of Latino/a
people in USTS % in USTS

(of those out to
immediate family)

% of Latino/a
people in USTS % in USTS

(of those out to

immediate family)

Stopped speaking to them Told respondent they respect

% % 66% 65%
or ended relationship 28% 26% or support them ° ©
Did not allow them to Used their preferred name 56% 58%
lo) 0,
;vs:;glothes that matched 32% 27% Used the correct pronouns 54% 55%
r
Stood up for them with family,
Sent them to a rooc up Y 38% 36%
X friends, or others
professional to stop them 16% 14%
from being transgender Did research to learn how to 29% 33%

Were violent towards

them 12% 10%
r}f;c:seed them out of the 1% 8%
One or more experiences 49% 44%

listed

Transgender women (37%) were more likely to
have an immediate family member stop speaking
to them for a long time or end a relationship
because they were transgender, compared

to transgender men (30%) and non-binary
people (14%). Transgender women (16%) were
more likely to experience violence by a family
member because they were transgender than
non-binary people (13%) and transgender men
(10%). Transgender women (15%) were also more
likely to have been kicked out of the house than
transgender men (10%) and non-binary people
(6%).

Additionally, 12% of those who were out to their
immediate family ran away from home because
they were transgender, with transgender women
(17%) being more likely to have run away than
transgender men (10%) and non-binary people
(10%).

Although approximately half of those who were
out to their immediate family reported at least one
experience of rejection from a family member,
81% reported that at least one immediate family
member supported them through one or more
specific acts, such as using their preferred name
or pronouns, giving them money to support their
transition, or helping them to change the name or
gender on an identity document (Table 2).

best support them

Gave money to help with

19%
gender transition °

Helped them change their
name and/or gender on an 1%
identity document

Supported them in another
way

10%

One or more experiences
listed

81% 82%

Faith Communities

Nearly two-thirds (62%) of Latino/a respondents
had been part of a spiritual or religious community
(“faith community”) at some point in their lives.
Of these, more than one in five (21%) left a faith
community because they were rejected as a
transgender person. That experience was more
likely among transgender women (33%) than
transgender men (22%) and non-binary people
(13%). Thirty-seven percent (37%) of those who
had been rejected by a faith community found a
new faith community that welcomed them as a
transgender person.

More than one-quarter (27%) of respondents who
had ever been part of a faith community were part
of one in the year prior to taking the survey. These
respondents reported a range of experiences
within their faith communities. Ninety-seven
percent (97%) experienced one or more accepting
behaviors from members of their faith community,
such as having a community leader or member
who accepted them or made them feel welcome
as a transgender person or being told that their
religion or faith accepts them as a transgender
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person. However, 20% had one or more
experiences of rejection, such as being asked
to stop coming to services or faith community

functions or having a community member tell them
that being transgender is a sin or that their religion

does not approve of them."

Income and Employment

Unemployment

More than one in five (21%) Latino/a respondents
were unemployed, compared to 15% in the USTS
sample overall. The unemployment rate among
Latino/a respondents was more than four times
higher than the unemployment rate in the U.S.
population overall (5%)" and three times the rate
among Latino/a people in the U.S. population (7%)
(Figure 5).” The unemployment rate differed by
gender, with transgender Latinas (27%) being more
likely to be unemployed (Figure 6). Respondents
with disabilities (27%) were also more likely to be
unemployed.

Figure 5: Unemployment
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Figure 6: Unemployment (by gender)
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Poverty

More than four out of ten (43%) Latino/a
respondents were living in poverty,” compared

to 29% in the USTS sample overall. This was
substantially higher than the poverty rate in the
U.S. population overall (12%)" and the poverty rate
among Latino/a people in the U.S. population (18%)
(Figure 7).”® The poverty rate was higher among
transgender women (45%) and non-binary people
(43%) than among transgender men (36%).
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Figure 7: Living in poverty
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Sources of Income

Latino/a respondents’ most common source of
income was from their own employment or a
partner’'s employment alone (40%), compared to
those in the USTS sample overall (36%). More than
one-third (35%) of Latino/a respondents reported
that they received income from multiple sources, in
contrast to 45% in the USTS sample overall. One in
ten (10%) Latino/a respondents reported that their
sole source of income was Supplemental Security
Income (SSI) or disability benefits, compared to 9%
in the USTS sample overall (Table 3).

Table 3: Current sources of income

% of Latino/a

Sources of income people in USTS

Employment only (from their
own employment, partner’s
employment, or self-
employment)

40% 36%

Supplemental Security Income

10% %
(SSI) or disability benefits only 0% 9%
Etra]-lr;smn or retirement income 39% 3%
Unemployment benefits or
public cash assistance program 2% 1%

only

Pay from sex work, drug sales,
or other work that is currently 2% 1%
criminalized only

Other sources only 6% 3%
No income 2% 2%
Multiple sources 35% 45%

Military Service

Seven percent (7%) of Latino/a respondents have
served in the military, including respondents who
were currently serving in the military on active
duty (<1%) and those who were currently on active
duty for training in the Reserves or National
Guard (1%). Six percent (6%) of respondents were
veterans, similar to the rate in the U.S. population
overall (8%), but higher than the rate among
Latino/a people in the U.S. population (3%)."

Individual and Household Income

Respondents reported their annual individual
and household income levels from 2014, the last
full year prior to completing the survey. More
than one-quarter (28%) of Latino/a respondents
reported an individual income of $1to $9,999,
compared to 22% in the USTS sample overall.

Figure 8: Annual individual income (2014)
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Latino/a respondents were also substantially
more likely to report this low individual income
than Latino/a people in the U.S. population (17%)"
(Figure 8).

Nearly one in five (18%) Latino/a respondents
reported a household income of $1to $9,999,
compared to 12% in the USTS sample overall, and
nearly five times the rate among Latino/a people in
the U.S. population (4%) (Figure 9).

Figure 9: Annual household income (2014)
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Sex Work and Other
Underground Economy Work
Nearly one-quarter (22%) of Latino/a respondents

have participated in the underground economy for
income at some point in their lives, including in sex

work, drug sales, and other currently criminalized
work, similarly to 20% in the USTS sample overall.
One in ten (10%) Latino/a respondents participated
in the underground economy for income in the
past year.

Thirteen percent (13%) of Latino/a respondents
participated in sex work for income, compared to
12% in the USTS sample overall and 9% of white
respondents. Examining the composition of those
who have done sex work, transgender women
represent more than one-half (52%) of Latino/a
respondents who have done sex work for money
in their lifetimes. Although Latinas represent a
disproportionately high percentage of those

who have done sex work, it is also important to
recognize that non-binary people with “female”
on their original birth certificates and transgender
men account for a large proportion of those

who have done sex work. Non-binary people
with “female” on their original birth certificates
represent nearly one-quarter (23%) of respondents
who have done sex work for money in their
lifetimes, and transgender men represent 19%
(Figure 10).

Figure 10: Gender identity of those who have
done sex work for income in their lifetimes
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Six percent (6%) of Latino/a respondents
participated in sex work for income in the past
year. Examining the makeup of those who did
sex work for income in the past year, transgender
women represent more than one-half (60%),

18% were non-binary people with “female” on
their original birth certificates, and 15% were
transgender men (Figure 1).

Figure 11: Gender identity of those who have
done sex work for income in the past year
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work for money, food, a place to sleep, or other
goods or services, compared to 19% in the USTS
sample overall and 16% of white respondents.

Survey respondents were asked if they had ever
interacted with police either while doing sex work
or when police thought they were doing sex work.
Of Latino/a respondents who had interacted with
the police while doing or thought to be doing

sex work, 84% reported some form of police
harassment, abuse, or mistreatment, including
being verbally harassed, physically attacked, or
sexually assaulted by police, compared to 86%

in the USTS sample overall and 82% of white
respondents.

Experiences in the Workplace

Fifteen percent (15%) of Latino/a respondents
who have ever been employed reported losing a
job at some point in their lives because of being
transgender. This represents 11% of all Latino/a
respondents, compared to 13% all respondents

in the USTS. Transgender women (18%) were
more likely to report being fired because of being
transgender (Figure 12).

Figure 12: Ever lost job because of being
transgender (by gender)
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20% 18%
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In the past year, 29% of those who held or applied
for a job during that year reported being fired,
being denied a promotion, or not being hired for a
job they applied for because of being transgender,
compared to 27% in the USTS sample overall.
Transgender women (38%) were more likely to
report this experience than transgender men (30%)
and non-binary people (20%) (Figure 13).
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Figure 13: Fired, denied promotion, and/or
not hired in the past year because of being
transgender (by gender)

50%

40% 38%

30%

20%

10%

0%

Education

early three-quarters (74%) of Latino/a

respondents who were out or perceived

as transgender at some point between
Kindergarten and Grade 12 (K-12) experienced
mistreatment, such as being verbally harassed,
prohibited from dressing according to their gender
identity, disciplined more harshly, or physically or
sexually assaulted because people thought they
were transgender. More than half (52%) of those

Many respondents who had a job in the past year
reported that they had been verbally harassed
(14%), physically attacked (1%), and sexually
assaulted (2%) at work during that year because of
being transgender. More than one-quarter (27%)
of respondents who were employed reported
other forms of mistreatment based on their gender
identity or expression during the past year, such

as being forced to use a restroom that did not
match their gender identity, being told to present
in the wrong gender in order to keep their job, or
having a boss or coworker share information about
their transgender status with others without their

permission.

who were out or perceived as transgender in
K—12 were verbally harassed, 24% were physically
attacked, and 16% were sexually assaulted in

K—12 because of being transgender. Sixteen
percent (16%) faced such severe mistreatment as
a transgender person that they left a K-12 school,
and 7% were expelled from school (Table 4).
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Table 4: Experiences of people who were out as transgender in K-12 or believed classmates,
teachers, or school staff thought they were transgender

Negative experiences in school (out of those who were out or perceived as

% of Latino/a

transgender) people in USTS % in USTS
Not allowed to dress in a way that fit their gender identity or expression 55% 52%
Verbally harassed because people thought they were transgender 52% 54%
Disciplined for fighting back against bullies 35% 36%
Physically attacked because people thought they were transgender 24% 24%
Believe they were disciplined more harshly because teachers or staff thought they were

transgender 24% 20%
Left a school because the mistreatment was so bad 16% 17%
Sexually assaulted because people thought they were transgender 16% 13%
Expelled from school 7% 6%
One or more experiences listed 74% 77%

Transgender women were more likely to have
been verbally harassed (61%), physically attacked
(40%), and sexually assaulted (28%) because
people thought they were transgender in K-12.
Transgender women were also more likely to have
left a school because of mistreatment (21%) and to

Latino/a respondents also reported high levels of
mistreatment in post-secondary schools. Nearly
one-quarter (23%) of those who were out or
perceived as transgender in college or vocational
school were verbally, physically, or sexually
harassed because of being transgender.

have been expelled from school (12%) (Figure 14).

Figure 14: Experiences of people who were out as transgender in K-12 or believed classmates,
teachers, or school staff thought they were transgender (by gender)
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Housing, Homelessness, and Shelter

Access

early one-third (31%) of Latino/a

respondents have experienced

homelessness at some point in their
lives. The rate of homelessness differed by
educational attainment, with respondents who
did not complete high school (40%) being more
likely to have experienced homelessness (Figure
15). People with disabilities (39%) were also more
likely to have experienced homelessness in their
lifetimes.

Figure 15: Lifetime homelessness rate (by
educational attainment)
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In the past year, one-third (33%) of respondents
experienced some form of housing discrimination
or instability, such as being evicted from their
home or denied a home or apartment because
of being transgender.” Fourteen percent (14%)
experienced homelessness in the past year
because of being transgender, 6% were denied a

home or apartment, and 6% were evicted because

of being transgender (Table 5).

Table 5: Housing situations that occurred in
the past year because of being transgender

Housing situation (out of those % of Latino/a

to whom situation applied) people in USTS

Had to move back in with family or

0Oy
friends 23%

20%

Slept in different places for short

(e
periods of time 17%

15%

Had to move into a less expensive

0Oy
home or apartment 16%

13%

Experienced homelessness 14% 12%
Denied a home or apartment 6% 6%
Evicted from a home or apartment 6% 5%
One or more experiences listed 33% 30%

More than one in five (22%) respondents who
experienced homelessness in the past year
avoided staying in a shelter because they feared
being mistreated as a transgender person.
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Public Accommodations

espondents reported being denied equal

treatment or service, verbally harassed,

or physically attacked at many places
of public accommodation—places that provide
services to the public, like retail stores, hotels,
and government offices. In the past year, out
of respondents who visited a place of public
accommodation where staff or employees thought
or knew they were transgender, 30% experienced
at least one type of mistreatment. This included
15% who were denied equal treatment or service,
23% who were verbally harassed, and 1% who
were physically attacked because of being
transgender (Table 6).

Transgender women (21%) were more likely to
have been denied equal treatment or service
compared to transgender men (11%) and non-

binary people (12%). Transgender women (27%)
and non-binary people (26%) were more likely
to have experienced verbal harassment than
transgender men (17%).

Table 6: Experiences in places of public
accommodation in the past year due to
being transgender

Experience at a place of public
accommodation (out of those who

% of Latino/a

believe staff knew or thought they people in
were transgender) USTS
Denied equal treatment or service 15%
Verbally harassed 23%
Physically attacked 1%
One or more experiences listed 30%

Harassment and Violence

Overall Experiences of Unequal
Treatment, Harassment, and
Physical Attack

Nearly one-half (48%) of respondents reported
being denied equal treatment, verbally harassed,
and/or physically attacked in the past year
because of being transgender. Fifteen percent
(15%) were denied equal treatment or service in
a public place and 45% were verbally harassed
in the past year because of being transgender.
Nearly one in ten (9%) were physically attacked
in the past year because of being transgender
(Table 7).

Transgender women (49%) and non-binary people
(48%) were more likely to be verbally harassed in

the past year because of being transgender than
transgender men (40%). Transgender women (12%)
and non-binary people (10%) were also more likely
to be physically attacked in the past year because
of being transgender, compared to transgender
men (7%).

Table 7: Denial of equal treatment or service,
verbal harassment, and physical attack in
the past year because of being transgender

% of Latino/a
people in USTS

Experience in the past year due to

being transgender

Denied equal treatment or service 15%
Verbally harassed 45%
Physically attacked 9%
One or more experiences listed 48%
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Sexual Assault

Nearly half (48%) of Latino/a respondents have
been sexually assaulted at some point in their
lifetimes, compared to 47% in the USTS sample
overall and 45% of white respondents. People

with disabilities (60%) reported a substantially
higher rate of sexual assault in their lifetimes. Non-
binary people with “female” on their original birth
certificates (55%) were also more likely to have
been sexually assaulted in their lifetimes (Figure 16).

Twelve percent (12%) of Latino/a respondents were
sexually assaulted in the past year, compared to 10%
in the USTS sample overall and 9% of white respon-
dents. Transgender women (14%) and non-binary
people (13%) were nearly twice as likely to have been
sexually assaulted in the past year as transgender
men (8%) (Figure 17). More than one-quarter (28%)

of respondents who worked in the underground
economy (such as in sex work, drug sales, and other
currently criminalized activities) in the past year were
sexually assaulted during that year.

Figure 16: Sexual assault in lifetime (by gender)
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Figure 17: Sexual assault in the past year
(by gender)
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Intimate Partner Violence

Fifty-four percent (54%) of respondents
experienced some form of intimate partner
violence, including acts of coercive control®™ and
physical violence. Transgender men (58%) were
more likely to have experienced some form of
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intimate partner violence (Figure 18). Nearly three-
quarters (74%) of respondents who have worked in
the underground economy experienced intimate
partner violence, and people with disabilities (62%)
were also more likely to have experienced intimate
partner violence.

More than one-quarter (27%) of respondents
reported acts of coercive control by an intimate
partner related to their transgender status,
including being told that they were not a “real”
woman or man, threatened with being “outed” by
having their transgender status revealed to others,
or prevented from taking their hormones. Forty-
three percent (43%) experienced physical violence

by an intimate partner.

Figure 18: Experienced intimate partner
violence (by gender)
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Police Interactions, Prisons, and
Immigration Detention

atino/a respondents experienced high

levels of mistreatment and harassment

by police. In the past year, out of
respondents who interacted with police or other
law enforcement officers who thought or knew
they were transgender, 66% experienced some

form of mistreatment, compared to 58% of USTS

respondents overall and 55% of white respondents.

This included being verbally harassed, repeatedly
referred to as the wrong gender, or physically or
sexually assaulted (Table 8).
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Table 8: Mistreatment by police or other law
enforcement officers in past year

% of % of
Experience of Latino/a white

mistreatment in the people people
past year in USTS in USTS

Officers kept using the

wrong gender pronouns

(such as he/him or she/her) 55% 49% 46%
or wrong title (such as Mr.

or Ms.)

Verbally harassed by

) 29% 20% 17%
officers

Officers asked questions
about gender transition
(such as about hormones or
surgical status)

26% 19% 16%

Officers assumed they were

14% 1% 8%
sex workers

Physically attacked

() () )
by officers % 4% 2%

Sexually assaulted

o o, o
by officers 5% 3% 2%

Forced by officers to
engage in sexual activity to 1% 1% <1%
avoid arrest

One or more experiences

() O, ()
listed 66% 58% 55%

Fifty-nine percent (59%) of Latino/a respondents
said they would feel somewhat or very
uncomfortable asking the police for help if they
needed it, compared to 57% of respondents in
the USTS sample overall and 53% of white USTS
respondents (Figure 19). Non-binary people (73%)
were more likely to be uncomfortable asking the
police for help, in contrast to transgender men
(55%) and women (52%) (Figure 20). Nearly three-
quarters (73%) of people with disabilities were
uncomfortable asking the police for help.

Four percent (4%) of Latino/a respondents were
arrested in the past year, compared to 2% in

the USTS sample. Two percent (2%) of Latino/a
respondents were incarcerated—held in jail,
prison, or juvenile detention—in the past year,
compared to 0.9% in the U.S. population overall.?°

Latino/a respondents who were held in jail, prison,
or juvenile detention in the past year faced high
rates of physical and sexual assault by facility

Figure 19: Comfort asking the police for help
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Figure 20: Somewhat or very uncomfortable
asking the police for help (by gender)
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staff and other inmates. In the past year, 18% were
physically assaulted by staff or other inmates,
compared to 23% in the USTS sample overall.
More than one-quarter (27%) were sexually
assaulted by staff or other inmates, compared to
20% in the USTS sample overall.

Fourteen percent (14%) of Latino/a respondents
were sexually assaulted by facility staff in the past
year during their time in jail, prison, or juvenile
detention, compared to the rate in the USTS

Health

Insurance

Seventeen percent (17%) of Latino/a respondents
did not have health insurance, compared to 14%
in the USTS sample overall and 12% of white
respondents. This was higher than the rate in U.S.
population overall (11%) but lower than the rate
among Latino/a people in the U.S. population
(25%).22 The most common forms of insurance
reported by Latino/a respondents included
coverage they or a family member received
through an employer (50%), followed by Medicaid
(16%) (Table 9).

sample overall (11%). This was seven times higher
than the rate in the incarcerated U.S. population in
prisons (2%) and in jails (2%).*"

Additionally, five percent (5%) of Latino/a
respondents who were not U.S. citizens at the
time of their birth have been held in immigration
detention, such as in an Immigration and Customs
Enforcement (ICE) detention center or a local

jail just for immigration court proceedings. This
represents 1% of all Latino/a respondents.

One-quarter (25%) of respondents experienced

a problem in the past year with their insurance
related to being transgender, such as being
denied coverage for care related to gender
transition or being denied coverage for other kinds
of health care because they were transgender.

Experiences with Providers

Nearly one-third (32%) of respondents who saw

a health care provider in the past year reported
having at least one negative experience related
to being transgender. This included being
refused treatment, being verbally harassed, being

Table 9: Type of health insurance or health coverage plan

% of Latino/a % in U.S.

Health insurance source people in USTS population (ACS)
Insurance through Cl',ll’l’ent or former employer or union (belonging to 50% 539% 56%
respondent or a family member)
Medicaid 16% 13% 15%
Insurance they or someone else purchased directly from an insurance

) 14% 14% 16%
company or through a health insurance marketplace (such as healthcare.gov)
Medicare 2% 5% 22%
VA 2% 2% 3%
TRICARE or other military health care 1% 2% 3%
Another type of insurance 6% 6%
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physically or sexually assaulted, or having to teach
the provider about transgender people in order to
get appropriate care.

In the past year, more than a quarter (26%) of
respondents did not see a doctor when they
needed to because of fear of being mistreated
as a transgender person, and 37% did not see
a doctor when needed because they could not
afford it.

HIV Status

Fifty-four percent (54%) of Latino/a respondents
had been tested for HIV, a rate similar to the USTS
sample overall (55%) but higher than in the U.S.
population (34%).22 Among those who had not
been tested, 83% of Latino/a respondents said that
it was primarily because they were unlikely to have
been exposed to HIV. Latino/a respondents who
had not been tested were slightly less likely to cite
this reason than USTS respondents overall (86%)
and those in the general U.S. population (86%).2*

Among Latino/a respondents, 1.6% reported that
they were living with HIV, compared to the rate in
the USTS sample overall (1.4%) and among white
respondents (0.4%). This was more than five times
higher than the rate in the U.S. population (0.3%)%°
and more than three times higher than the rate
among Latino/a people in the U.S. population
(0.5%).2¢ Transgender women (4.4%) were nearly
three times more likely than Latino/a USTS
respondents overall to be living with HIV (Figure
21) and respondents who did not complete high
school (9.3%) were nearly six times more likely to
be living with HIV (Figure 22). Additionally, 52% of
Latino/a respondents were HIV negative, and 46%
had not been tested or did not know the results of
their HIV test.

Psychological Distress

Forty-five percent (45%) of Latino/a respondents
experienced serious psychological distress in the
month before completing the survey (based on

1.6% of Latino/a USTS respondents
were living with HIV.

® 4X higher than the rate among white
USTS respondents (0.4%)

® 5X higher than the rate in the U.S.
population overall (0.3%)

® 3X higher than the rate among Latino/a
people in the U.S. population (0.5%)

4.4% of transgender Latinas were
living with HIV, 15X the rate in the U.S.
population (0.3%).

Figure 21: Living with HIV (by gender)
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Figure 22: Living with HIV (by educational
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the Kessler 6 Psychological Distress Scale),?” nine
times higher than the rate in the U.S. population
(5%) and the rate among Latino/a people in the
U.S. population (5%).%8

Conversion Therapy

One in eight (12%) reported that a professional,
such as a psychologist, counselor, or religious
advisor, tried to stop them from being transgender.

Suicidal Thoughts and Behaviors

Nearly half (45%) of Latino/a respondents have
attempted suicide at some point in their lives,
compared to 40% in the USTS sample overall and
37% of white respondents. This rate was nearly ten

Identity Documents

Only 10% of respondents reported that all of their
identity documents (IDs) had the name and gender
they preferred, while 71% reported that none of their
IDs had the name and gender they preferred. The
cost of changing IDs was one of the main barriers
respondents faced, with 42% of those who have not
changed their legal name and 38% of those who

times higher than the rate in the U.S. population
(4.6%).2° Latino/a respondents with disabilities
(60%) were substantially more likely to have
attempted suicide in their lifetimes.

Nearly one in ten (9%) Latino/a respondents
attempted suicide in the past year, compared to
7% in the USTS sample overall and 6% of white
respondents. This rate was fifteen times higher
than the rate in the U.S. population (0.6%) and the
rate among Latino/a people in the U.S. population
(0.6%).%° Latino/a respondents with disabilities
(14%) were more likely to have attempted suicide in
the past year.

have not updated the gender on their IDs reporting
that it was because they could not afford it.

More than one-third (35%) of respondents who
have shown an ID with a name or gender that did
not match their gender presentation were verbally
harassed, denied benefits or service, asked to
leave, or assaulted.
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Experiences of Multiracial Latino/a
Respondents

n addition to respondents who identified as Latino/a alone in the USTS, 549 respondents

identified as multiracial and Latino/a or “a racial/ethnic identity not listed” and Latino/a. This

section provides a brief overview of the experiences of these respondents, referred to here as
multiracial Latino/a respondents. Additional research is needed to further examine the experiences
of multiracial respondents.

21% of multiracial Latino/a respondents were unemployed.
50% were living in poverty.

23% of multiracial Latino/a respondents who have been employed reported losing a job at some
point in their lives because of being transgender.

In the past year, 34% of those who held or applied for a job during that year reported being
fired, being denied a promotion, or not being hired for a job they applied for because of being
transgender.

In the past year, 17% were denied equal treatment or service in a public place and 57% were
verbally harassed because of being transgender.

In the past year, 12% were physically attacked because of being transgender and 15% were
sexually assaulted. More than half (59%) have been sexually assaulted at some point in their

lives.

In the past year, out of respondents who interacted with police or other law enforcement officers
who thought or knew they were transgender, 78% experienced some form of mistreatment.

This included being verbally harassed, repeatedly referred to as the wrong gender, physically
assaulted, or sexually assaulted.

80% of those who were out or perceived as transgender at some point between Kindergarten
and Grade 12 (K-12) experienced some form of mistreatment, such as being verbally harassed
(58%), physically attacked (31%), or sexually assaulted (16%) in K—12 because of being
transgender.
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Experiences of Multiracial Latino/a Respondents
(continued)

42% of multiracial Latino/a respondents have experienced homelessness at some point in their

lives.
20% experienced homelessness in the past year because of being transgender.

In the past year, 29% of multiracial Latino/a respondents did not see a doctor when they needed
to because of fear of being mistreated as a transgender person, and 43% did not see a doctor
when needed because they could not afford it.

34% of those who saw a health care provider in the past year reported having at least one
negative experience related to being transgender, such as being refused treatment, being
verbally harassed, being physically or sexually assaulted, or having to teach the provider about
transgender people in order to get appropriate care.
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EXHIBIT B

The State of Trans Health: TransLatin@s and Their
Healthcare Needs
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ABOUT THE
TRANSLATIN@
COALITION

THE VOICE OF TRANSLATIN®@S IN THE USA

MISSION

The mission of TransLatin@ Coalition is to
advocate for the specific needs of the Trans Latin@
community that resides in the U.S.A. and to plan

strategies that improve our quality of life.

VALUES

) ¢ « Altruism, respect, and dignity for everyone
I ra n s L a t I n @ « Transparency, integrity, and honesty
« Pluralism and diversity
COALITION
» Collaboration, inclusivity, and social justice

v + Good resource administration

/ >
M rhe us VISION

The vision of TransLatin@ Coalition is to
amplify education and resources to promote the

empowerment of Trans leaders.

In this study, Trans Latin@ refers to: a person over the age of 18 who was assigned male or female at birth and does

» not identify with that assigned sex and gender, and uses the term(s) Transgender, Trans, Transwoman, Transman,

Transmasculine, or Transfeminine, and who reside in the southern part of the state of California, and identifies as Latin@.
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FOREWORD

California leads the country in anti-discrimination laws in employment, housing, and public
accommodations; which include medical and health care. While anti-discrimination laws have been
in place for over a decade in California, Trans individuals in the state continue to face high levels of
unemployment, and discrimination in housing, and receiving health related care due to their gender
identity and expression®. For Trans Latin@s who face transphobia and racism, marginalization
is often exacerbated. In order to understand the needs of Trans Latin@s, TransLatin@ Coalition
conducted the first ever study to shed light on the needs of Trans Latin@s in Southern California
IN 2016.

It is important to survey the Trans community in order to understand the components of their
lives that allow them to be physically, socioeconomically, and emotionally healthy individuals.
Understanding these components and where they are lacking will allow service providers to help
fillin the gaps that are inhibiting the health and well-being of this vulnerable community.

The TransLatin@ Coalition has begun to fill these needs through the creation of the Center for
Violence and Transgender Wellness. The TransLatin@ Coalition seeks to improve the health
outcomes of Trans people in California. This report will provide evidence of the specific healthcare
needs of Trans Latin@s and what makes Trans Latin@s healthy individuals in the southern part of
the golden state. California is recognized across the nation as a model state that provides the most
comprehensive legislation and protections towards Trans people. However, there is still a lot of
work that needs to be done to address the basic social supportive needs of Trans Latin@ people.
We hope that this report provides a road map to assess what is it that supports trans Latin@s to
fully realize their humanity, health, and happiness here in California.

AN

JACQUELINE CARAVES, M.A. BAMBY SALCEDO, B.A.
Co-Principal Investigator Co-Principal Investigator

Ph.D. Candidate President & CEO

Chicana and Chicano Studies TransLatin@ Coalition

University of California, Los Angeles bambys@translatinacoalition.org

1 Hartzell, E., Frazer, M. S., Wertz, K. and Davis, M. (2009). The State of Transgender California: Results from the 2008 California Transgender Economic Health Survey.
Transgender Law Center
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EXECUTIVE SUMMARY

THROUGHOUT THE COUNTRY, TRANS AND
GENDER NON-CONFORMING INDIVIDUALS FACE
DISCRIMINATION IN EVERY REALM OF THEIR LIVES.

Transgender and gender non-conforming individuals
experience marginalization in employment, housing,
health care, and education based on their gender identity
and /or gender expression2. Transgender people of color
in the U.S. experience racism and therefore experience
heightened vulnerabilities in comparison to their white
counterparts. For example, according to the National
Center for Trans Equality, “Latino/a Trans people often
live in extreme poverty with 28% reporting a household
income of less than $10,000/year. This is nearly double
the rate for Trans people of all races (15%), over five
times the general Latino/a community rate (5%), and
seven times the general U.S. community rate (4%). The

rate for Latino/non-citizen respondents was 43%.3”

Given the urgent nature of these statistics, the
TransLatin@ Coalition joined with researcher Jacqueline
Caraves to conduct a more in-depth study focusing
on the lives of Trans Latin@s who reside in Southern
California and the social factors that support their
health. Considering the vulnerabilities that Trans
Latin@s experience, we identified the key areas that
impact one’s overall health, and asked questions related

to their access and needs concerning gaps in those areas.

Those areas include: housing, employment, health care,

sexual health, mental health, and spiritual services.

The findings presented in this study were compiled from
the surveys that were gathered from 129 Trans Latin@s
living in different parts of southern California with
greater concentration in Los Angeles, Orange County
and San Diego Counties. While the survey was open to
all Trans Latin@s, 91% of participants were assigned
male at birth (transwomen) while 9% of participants
were assigned female at birth (transmen). The surveys
were anonymous. The surveys were composed of various
forms of questions. There were dichotomous questions,
Likert scale questions, as well as open-ended questions.
This report shares the participants’ views as to how these
issues affect their lives as Trans Latin@s in Southern
California. We hope that this report will serve as a tool
to advance the rights of Trans Latin@s in the United
States and informs policies that will improve the health
and wellness needs of Trans Latin@s in the nation. We
offer this report to the Trans community, the Latin@
community, and social service organizations as well as
policy makers, service providers and scholars working

toward social justice.

2 Hartzell, E., Frazer, M. S., Wertz, K. and Davis, M. (2009). The State of Transgender California: Results from the 2008 California Transgender Economic Health Survey.

Transgender Law Center.

3 Harrison-Quintana, J., Perez, D., Grant, J. (2011). Injustice at every turn: A look at Latina/o respondents in the National Transgender Discrimination Survey. National
Center for Transgender Equality.
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RESEARCH TEAM

JACQUELINE “JACKIE” CARAVES,
CO-PRINCIPAL INVESTIGATOR

Jackie is a gender non-conforming queer Latina and a Ph.D. Candidate in the César
E. Chavez Department of Chicana and Chicano Studies at the University of California,
Los Angeles (UCLA) where she also received her Master of Arts degree in Chicana/o
Studies and isin the process of completing her graduate certificate in Gender Studies.
Jacqueline holds a Bachelor of Arts degree in Latin American & Latino Studies and
Politics form the University of California, Santa Cruz (UCSC). Jackie's dissertation
work centers the experiences of Trans and gender non-conforming Latin@s and the
role of family and spirituality in serving as spaces of empowerment and resistance.
Jackie hopes to lend visibility to the Trans and gender non-conforming community

and to show how this community survives and thrives in the most beautiful ways.
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BAMBY SALCEDO,
CO-PRINCIPAL INVESTIGATOR

Bamby is an internationally recognized leader and educator. Bamby is a proud
Trans Latina woman whose commitment to the multiple communities that her life
intersects has been the driving force of her success. Bamby is pursuing a master’s
degree in Latino/a Studies. Bamby is the President and CEO of the TransLatin@
Coalition, a national organization that focuses on addressing the issues of Trans
Latin@s in the US. Bamby is currently developing the Center for Violence Prevention
& Transgender Wellness, a multipurpose, multi-service space for Trans people in
Los Angeles. Her powerful, sobering and inspiring speeches and her warm, down-
to-earth presence have provided emotional grounding and perspective for diverse
gatherings. She speaks from the heart, as one who has been able to transcend many
of her own issues, to truly drop ways of being and coping that no longer served her,
issues that have derailed and paralyzed countless lives. Her words and experience
evoke both tears and laughter, sobriety and inspiration through the documentary
made about her life called TransVisible: Bamby Salcedo’s Story. Bamby has been
featured in multiple media outlets such as People en Espanol, Latina Magazine,
Cosmopolitan, the Los Angeles Times, Los Angeles Magazine and 2015 OUT 100 and
featured in the 2016 Trans List with HBO among many other. Bamby has also been

recognized for her outstanding work by multiple national and local organizations.
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HOUSING

18.8 %

18.8% of participants are either
homeless or living in temporary
housing and 13.4% of participants
rely on someone else to pay for
their housing (i.e. spouse or part-

ner, etc).

KEY
FINDINGS

The State of Trans Health

EMPLOYMENT

20 %

Only 20% of participants have
full-time employment, while 80%
of participants include partici-
pants who are self-employed (%),
unemployed (26%), on disability (%)

or other.

SPIRITUALITY

54.2% of participants report that
having access to regular spiritual
services is extremely important.

76.3% of participants believe that
spirituality is important to their
overall health.
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HEALTH

MEDICAL HEALTH MENTAL HEALTH SEXUAL HEALTH

49.5 % 505 % 90 %

49.5% of participants are covered 50.5% of participants currently 90% of participants report that they

under Medicare/Medicaid/Me- experience anxiety, while 26.4% of practice safe sex.

di-Cal. participants report that they are

currently experiencing depression. 32.2% of participants reported
While 28.1% of participants have no being HIV positive and 97.4% of HIV
health insurance coverage. 46.7% of participants strongly agree  positive participants are receiving
that their mental health needs are treatment.
31.2% of participants go to the not being met because of a lack
Emergency Room when in need of of personal resources while 43.7%
health care. of participants strongly agree that
their mental health needs are not
36% of participants strongly agree being met because of a lack of
that it is because of a lack of per- support groups.
sonal resources that their medical
needs are not being met, while
35% of participants agree that it is
because of a lack of Trans sensitive
health care providers that their

medical needs are not being met.




