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Defendants. 
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 c/w 23-311 
 

 c/w 23-1890 
 

REF: 23-1890 
 

SECTION I 

 

INTERVENOR, THE STATE OF LOUISIANA’S MEMORANDUM IN OPPOSITION 
TO FEDERAL TRADE COMMISSION’S MOTION FOR SUMMARY JUDGMENT 

 
I. INTRODUCTION 

On July 18, 2023, the Federal Trade Commission (“FTC”) filed a Motion for Summary 

Judgment (“FTC’s Motion”) asserting that its action to enforce provisions of the Clayton Antitrust 

Act of 1914, as amended by the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (“HSR 

Act”), presents a narrow legal question.  The narrow question presented by the FTC’s motion is 

whether the agency is authorized to obstruct and delay a transaction consummated between 

Louisiana Children’s Medical Center (“LCMC”) and HCA Healthcare, Inc. (“HCA”) under terms 

and conditions imposed by the State of Louisiana (“State”) pursuant to a certificate of public 

advantage issued by the State’s Attorney General after determining that Louisiana citizens would 

substantially benefit from the merger of LCMC and HCA.   

As is plainly evident from decades of Supreme Court precedent refining the intricacies of 

the state action immunity doctrine, which shields both state actors and private parties from antitrust 
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scrutiny, the answer is no.  The FTC has made no showing that would justify a grant of injunctive 

relief, and the agency acknowledges that there are alternate methods of obtaining the same relief 

without the necessity of an injunction.  The FTC’s Motion should therefore be denied for the 

reasons set forth below. 

A. The FTC Does Not Provide Any Evidence Suggesting that Congress Intended 
the HSR Act to Displace State Regulation  

 Pervasive throughout the FTC’s Motion is the wholly unsupported assertion that Congress 

intended the HSR Act to apply to “all acquisitions … that exceed certain monetary thresholds 

unless a specific, enumerated exemption” applies.”  [Doc. 71-1] at p. 1; see also id. at p. 4 (“[t]he 

HSR Act applies to all mergers and acquisitions except as expressly prescribed by the statute or 

federal regulations”); id. at p. 6 (“all companies engaging in transactions meeting certain financial 

thresholds must notify the federal government before they close the transaction unless it falls 

within an enumerated exception”); id. at p. 13 (“[t]he HSR Act’s text leaves no room for court-

created exemptions”); id. at p. 15 (“notification is required for all non-exempt transactions and 

entities that meet the thresholds”) (emphasis in original).  The FTC’s assertion that even state 

action is subject to the HSR Act’s provisions misunderstands the nature of the doctrine.  As the 

Supreme Court has repeatedly stated for more over 80 years, Congress did not express any intent 

to displace the states’ regulation of their own commerce when enacting the federal antitrust laws, 

and any undertaking that qualifies as “state action” is therefore outside the scope of these laws. 

The FTC’s Motion fails to identify any “straightforward” provision of the HSR Act, or 

anything in the law’s legislative history, that would suggest out of all of the federal antitrust laws, 

Congress intended only the HSR Act to restrain state action.  See Parker, 317 U.S. at 341 (“[t]here 

is no suggestion of a purpose to restrain state action in the [Sherman] Act’s legislative history”).  

As with the Sherman Act, the HSR Act “makes no mention of the state as such, and gives no hint 
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that it was intended to restrain state action or official action directed by a state.”  Id. at 351.  Thus, 

as the Supreme Court noted in Parker with respect to the Sherman Act, there is absolutely nothing 

in the language of the HSR Act or in its legislative history “which suggests that its purpose was to 

restrain a state or its officers or agents from activities directed by the legislature.”  Id. at 350-351. 

What is more, the legislative history of the HSR Act directly contradicts the FTC’s 

assertion that Congress intended the law to apply to “all companies” and “all transactions” except 

those falling within one of the “enumerated exemptions” set forth in 15 U.S.C. § 18a(c).  The 

Senate Judiciary Committee Report generated in connection with the HSR Act’s passage clearly 

and unambiguously states that “[m]any transactions that are literally subject to the reporting 

requirements are not within the intent of Section 7 [of the HSR Act].”  S. Rep. 94-803 at 68 

(emphasis added).  In addition, while the HSR Act delegated rulemaking authority to the FTC and 

US DOJ, the legislative history of the law further establishes that this delegation was not intended 

to allow the antitrust authorities to promulgate rules in a manner that derogates from Congressional 

intent, and that such rules must be accompanied by “notice and submission of views” pursuant to 

the Federal Administrative Procedure Act.  See S. Rep. No. 94-803 at 67.   

The HSR Act’s legislative history also indicates that Congress contemplated only the 

promulgation of rules exempting additional “classes of persons,” “businesses,” or “transactions” 

from the HSR Act’s pre-merger notification requirements, and contains no reference suggesting 

that rulemaking could be used to regulate State action.  Id. at 67-68.  The history does, however, 

reflect Congress’ expectation that the FTC would strike a “proper balance” between “the needs of 

effective enforcement of the law and the need to avoid burdensome notification requirements or 

fruitless delays.”  S. Rep. 94-803 at 67 (emphasis added).  The imposition of burdensome 

notification requirements and fruitless delays is the only goal the FTC seeks to achieve through 
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this action, as it has not identified any legally dubious characteristic of the COPA transaction at 

issue, and has not alleged that LCMC and HCA’s merger is anticompetitive or that the State’s 

ongoing supervision of the transaction is deficient in any way. 

 While the FTC’s Motion asserts that applying Parker’s rationale to the HSR Act would 

“violate basic principles of statutory construction,” this is simply untrue, and the case law cited by 

the FTC does not indicate otherwise.  See [Doc. 71-1] at p. 13.   This can readily be seen in the 

FTC’s citation of the following language from Hillman v. Maretta, 569 U.S. 483, 496 (2013) in 

support of its argument, which was quoted from Andrus v. Glover Constr. Co., 466 U.S. 608, 616-

617 (1980): 

[w]e have explained that ‘[w]here Congress explicitly enumerates certain 
exceptions to a general prohibition, additional exceptions are not to be implied, in 
the absence of evidence of a contrary legislative intent.’” 

(emphasis added).  As demonstrated above, there is indisputable evidence that the legislature did 

not intend the HSR Act to “leave no room” for application of the state action immunity doctrine 

or other exemptions not identified in 15 U.S.C. § 18a(c).  Instead, the legislative history plainly 

indicates that Congress did not intend for the HSR Act’s premerger notification requirements to 

apply to all transactions “literally” within the scope of the statute’s language, and that a literal 

interpretation of this language would subject “many transactions” to reporting requirements that 

Congress never intended. 

Furthermore, the FTC completely ignores two other basic principles of statutory 

construction that, when applied to the HSR Act, unmistakably indicate that Congress intended the 

state action immunity doctrine to apply to this law in the same manner as the other federal antitrust 

laws.  First, at the time Congress enacted the HSR Act, the state action immunity doctrine had 

been well-established for decades, and Congress is presumed to be knowledgeable about existing 

law pertinent to the legislation it enacts.   Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 176 
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(1988); Miles v. Apex Marine Corp., 498 U.S. 19, 32 (1990); see also Mack v. Yost, 63 F.4th 211, 

222 (3d Cir. 2023) (“a newly-enacted statute is presumed to be harmonious with existing law and 

judicial concepts”).  Second, when Congress takes no overt action to disturb a consistent judicial 

interpretation of a statute, this serves as an indication that Congress acquiesces in, and apparently 

affirms, that interpretation.  Monessen Sw. Ry. Co. v. Morgan, 486 U.S. 330, 338, 108 S. Ct. 1837, 

1844, 100 L. Ed. 2d 349 (1988); see also Southern Motor Carriers Rate Conference, Inc. v. United 

States, 471 U.S. 48, 55, n. 18 (“the logical result of [the dissent’s] reasoning would require us to 

overrule Parker v. Brown and its progeny … [a]fter over 40 years of congressional acquiescence, 

we are unwilling to abandon the Parker doctrine”).   

At all times since the Parker decision, the Supreme Court has suggested that Congress 

could subject state action to the federal antitrust laws, if it chooses to do so.  See e.g. Parker, 317 

U.S. at 350 (“[w]e may assume also, without deciding, that Congress could, in the exercise of its 

commerce power, prohibit a state from maintaining a stabilization program like the present 

because of its effect on interstate commerce”).  Even so, the Supreme Court has also consistently 

stated that it will not find Congressional intent to displace a state’s ability to regulate its own 

commerce in the absence of an affirmative expression of such intent.  See Southern Motor 

Carriers, 471 U.S. at 56 (“the [Parker] Court refused to find in the Sherman Act ‘an unexpressed 

purpose to nullify a state’s control over its officers and agents…’”).  As Congress has never 

expressly stated such a purpose in the text or legislative history of any antitrust law—including  

the HSR Act—the state law immunity doctrine remains applicable to all federal antitrust laws. 

B. The FTC’s Suit Seeks an Unprecedented Expansion of the Agency’s 
Authority  

In a striking display of disingenuousness, the FTC asserts that application of the state action 

immunity doctrine to its claims for injunctive relief would somehow create a “new implied 
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exemption” to federal antitrust laws.  [Doc. 71-1] at p. 6.  Building upon this inherently flawed 

premise, the FTC’s Motion also asserts that the agency is entitled to summary judgment because 

application of the state action immunity doctrine in an action to enforce the HSR Act is 

“unprecedented.”  Id. at p. 2.  Though it is undoubtedly aware why “no court has exempted an 

entity from the HSR Act’s filing requirements” on the basis of the state action immunity doctrine, 

the FTC fails to provide any explanation, allowing the statements in its motion to wrongfully 

suggest that other courts have considered the issue and rejected the doctrine’s applicability in suits 

to enforce the provisions of the HSR Act.  Id. 

In truth, no court has ever addressed the applicability of the state action immunity doctrine 

in an action to enforce the HSR Act, because the FTC has never before sought to enforce the HSR 

Act’s premerger notification requirements in the context of a merger undertaken pursuant to a 

state’s COPA law or other regulatory scheme.  While this basic fact appears to elude the FTC, it 

also appears to be plainly evident to antitrust practitioners and commentators: 

The FTC has brought one failure to file case where it alleged that the parties knew 
the transaction was subject to the HSR Act, but flouted their HSR Act obligations 
by failing to report and consummating their transaction without a cognizable 
justification or exemption (see Complaint, FTC. v. Louisiana Children's Medical 
Center and HCA Healthcare, Inc., No. 1:23-cv-01103 (April 20, 2023)).  The 
parties alleged that a Certificate of Public Advantage (COPA) granted to them 
under Louisiana state law exempted the transaction from the HSR Act. The FTC 
stated that no such exemption existed in the text of the HSR Act, one had not been 
recognized, and no interpretation of the HSR Act exempted the parties from filing 
where those parties received a similar certificate. 

HSR Act Violations: Failure to Make an HSR Filing, Practical Law Practice Note 3-521-4631 

(emphasis added).   

Thus, while the FTC’s representation that no court has applied the state action immunity 

doctrine in the context of an HSR Act enforcement action is technically correct, it is equally true 

that no court has rejected the doctrine’s application in an action to enforce the HSR Act.  As stated 

Case 2:23-cv-01305-LMA-MBN   Document 79   Filed 08/10/23   Page 6 of 17



7 
 

in the State’s Motion for Summary Judgment, other scholars have noted that the FTC and US DOJ 

exercise a measure of control over the kinds of antitrust cases and controversies the judiciary sees, 

since these agencies generally choose when to enforce the federal antitrust laws.  See Antitrust 

Federalism, Preemption, and Judge-Made Law, 133 Harv. L. Rev. 2557, 2575 (2020).   

Despite the FTC’s suggestion otherwise, the absence of any court decision squarely 

addressing issues such as those presented in this case in no way indicates that other entities in 

situations similar to HCA and LCMC regularly file the premerger notifications contemplated in 

the HSR Act.  The sole reason that no court has previously considered the application of the state 

action immunity doctrine to an FTC action to enforce the HSR Act is because the FTC has never 

before taken the position that parties to a COPA transaction are required to make such filings.  This 

is evident not only from the complete lack of judicial decisions, but also from the absence of any 

regulation, policy statement, correspondence, or other evidence demonstrating the FTC has 

previously taken this position in any context or forum at any time whatsoever.  This is true even 

though the FTC has been aware for well over a decade of the prevailing belief among attorneys 

and consultants specializing in hospital mergers and acquisitions that no HSR premerger 

notification is required for transactions subject to the state action immunity doctrine.   

In its briefing to the Supreme Court in F.T.C. v. Phoebe Putney Health Care System, Inc., 

the FTC memorialized its awareness that regulated entities understood that the conferral of state 

action immunity would nullify the HSR Act’s pre-merger notification requirements.  See Federal 

Trade Commission v. Phoebe Putney Health System, Inc., No. 11-1160, Brief for the Petitioner, 

2012 WL 3613363 at *12 (U.S. 8/20/2012) (“PPHS’s consultant described this purchase-and-lease 

mechanism as a ‘proven format,’ to ‘avoid any antitrust Hart-Scott-Rodino Pre-Merger 

Notification filing,’ and to engineer ‘attachment of the state action immunity…’”); Joint Appendix, 
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2012 WL 6947832 at *149-*150 (“Phoebe will structure the acquisition of Palmyra in the same 

manner that Columbus Regional Healthcare System, Inc., did to avoid any Hart-Scott Rodino Pre-

Merger Notification filing or any antitrust enforcement action…”).  While the FTC ultimately did 

file suit against Phoebe Putney contesting the hospital’s merger with Palmyra, the agency’s 

enforcement action did not include any claim that the hospitals violated the HSR Act by failing to 

file a pre-merger notification or not observing the law’s waiting period requirements. 

The widespread belief in the hospital industry that opting for state regulation of a hospital 

merger would obviate the need to submit an HSR Act premerger notification with the FTC arose 

from the agency’s longstanding policy to avoid enforcement actions in circumstances potentially 

implicating state action immunity.  Long before the merger between Phoebe Putney and Palmyra, 

in response to correspondence from a United States Senator seeking information to evaluate a 

complaint from the hospital industry that the FTC’s enforcement efforts related to hospital mergers 

had “a random quality,” the FTC stated: 

The Commission staff routinely reviews hospital acquisitions that come to its 
attention, whether or not through a Hart-Scott-Rodino premerger filing, to 
determine whether the merger or acquisition may have an adverse effect on 
competition. 

… 
there are other legal issues that can arise in a merger investigation that may militate 
against bringing an enforcement action.  For example, in several cases in which the 
Commission did not challenge a merger or acquisition, there was a serious issue of 
state action immunity from the federal antitrust laws.  Even when state regulation 
did not rise to a level sufficient to immunize the transaction, state rate regulation 
was sometimes a factor to be considered in determining whether the merger or 
acquisition would have an anticompetitive effect.  One or more of these factors was 
very important in the decision to close many of the investigations. 

June 8, 1993 Letter to Senator Orrin G. Hatch Regarding Hospital Mergers at pp. 5-6, attached 

hereto as Exhibit A, also available at 3 Health Care and Antitrust L. Appendix D38 (2023).1   

                                                 
1 All exhibits are attached to the Declaration of Terrence J. Donahue, Jr., submitted concurrently herewith. 
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While the FTC has never promulgated any regulations staking out a definitive position on 

HSR Act premerger notifications in transactions subject to the state action immunity doctrine, the 

agency issued numerous less formal policy statements, several of which were attached as exhibits 

to the State’s Motion for Summary Judgment.  [Doc. 74].  As shown in these exhibits, the 

statements made to Senator Hatch in 1993 were consistent with the FTC’s approach to hospital 

merger enforcement actions, including those involving COPAs, until at least 2022.  See also FTC 

Policy Perspectives on Certificates of Public Advantage (August 15, 2022) at pp. 6-8, attached 

hereto as Exhibit B (“COPAs shield specific hospital transactions from vigorous antitrust 

enforcement … [a]ntitrust authorities are better positioned to challenge anticompetitive mergers … 

when we do not face the litigation obstacles presented by COPAs”). 

In early 2021, with a new presidential administration transitioning into power, changes 

began to occur at the FTC.  Initially, the agency indefinitely suspended early terminations of HSR 

premerger filing reviews citing the political transition, a heightened number of HSR filings, and 

the ongoing COVID-19 public health emergency.  See February 4, 2021 Statement of 

Commissioners Noah Joshua Phillips and Christine S. Wilson Regarding the Commission’s 

Indefinite Suspension of Early Terminations, attached hereto as Exhibit C.  Two FTC 

Commissioners issued a public statement regarding the suspension, noting that the FTC had 

historically sought to minimize the impact of HSR review on merging entities, and stating their 

view that the cited justification for the suspension was unpersuasive.  Id. at pp. 1-2.  Several months 

later, the FTC voted to withdraw a formal policy statement regarding the enforcement of Section 

5 of the FTC Act which is directed to unfair methods of competition.  In response to the withdrawal 

of this policy, one of the commissioners who had issued the earlier statement regarding the 

indefinite suspension of early withdrawals issued another statement, this time excoriating the other 
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Commissioners, and the action they had taken: 

The Majority’s decision today to rescind the Commission’s bipartisan 2015 Section 
5 Policy Statement reduces clarity in the application of the law and augurs an 
attempt to arrogate terrific regulatory power never intended by Congress to a 
handful of unelected individuals on the FTC. 

This policy proposal was announced just a week ago, the bare minimum notice 
permitted by law, diminishing the public’s opportunity to give input.  And the 
members of the public we will hear from today will speak after the vote, so that the 
FTC cannot consider their views.  

… 
The policy statement we are rescinding was based on court decisions explaining the 
limits of Section 5.  Will we follow those?  I do not know.  The public does not 
know.  The honest businesses looking to follow the law do not know.  If it’s the 
Majority’s view that the principles outlined in the Statement no longer reflect the 
Commission’s enforcement practice, that the Commission no longer plans to abide 
by legal precedent, or that Section 5 is a law without limit, they should say so—and 
how—on the record.  Here we are at a public hearing, with a chance to add 
transparency, but instead we are doing the opposite: removing guidance and adding 
uncertainty. 

… 
I am deeply concerned that the Commission’s action today unleashes unchecked 
regulatory authority on businesses subject to Section 5 while keeping those 
businesses in the dark about which conduct is lawful and which is unlawful.  And, 
we are undertaking it with virtually no input from the public.  The need for certainty 
and predictability are basic tenets of good government.  Today, I regret that the 
Commission came up short. 

July 1, 2021 Remarks of Commissioner Noah Joshua Phillips Regarding the Commission’s 

Withdrawal of the Section 5 Policy Statement, attached hereto as Exhibit D.  

 Less than a month later, the FTC withdrew another longstanding policy statement that had 

been in place since 1995, and which reflected the agency’s practice of not routinely requiring prior 

approval or prior notice of future transactions in connection with consent mergers.  The action 

drew yet another statement from Commissioner Phillips, who said “It is bad government and bad 

policy.  I dissent.”  July 21, 2021 Dissenting Statement of Commissioner Noah Joshua Phillips 

Regarding the Commission’s Withdrawal of the 1995 Policy Statement Concerning Prior 

Approval and Prior Notice Provisions in Merger Cases, attached hereto as Exhibit E.  The 
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statement went on to say that, for the second time in a month, the FTC had taken action that was 

“leaving the business community without clarity as to how we will exercise our authority.”  Id. at 

p. 1.  The Commissioner also stated that withdrawal of the policy statement “and other things we 

have seen lately, suggest [the majority’s] willingness to abrogate the HSR Act,” and adding that 

“the point of the Clayton Act and the HSR Act is to deter anticompetitive mergers, not all mergers.”  

Id. at pp. 1, 4. 

 A little more than a month later, the FTC rescinded the Vertical Merger Guidelines that it 

had adopted along with US DOJ in 2020, as well as an official Commentary on Vertical Merger 

Enforcement.  Commissioners Phillips and Wilson issued another dissenting statement expressing 

their strong disapproval of the agency’s action: 

Today the FTC leadership continues the disturbing trend of pulling the rug out 
under from honest businesses and the lawyers who advise them, with no 
explanation and no sound basis of which we are aware.  In the past two months, the 
FTC has withdrawn just as many bipartisan policies.  Now the partisan majority 
will rescind the 2020 Vertical Merger Guidelines issued jointly by the FTC and the 
Antitrust Division and the Commentary on Vertical Merger Enforcement with the 
minimum notice required by law, virtually no public input, and no analysis or 
guidance. 

… 
The uncertainty the Majority creates today is particularly troubling in light of the 
administration’s promises to increase merger enforcement, and to impose punitive 
penalties on parties proposing mergers that the Majority believes are 
anticompetitive.  The majority could have waited to rescind the 2020 Guidelines 
until they had something with which to replace it.  It appears they prefer sowing 
uncertainty in the market and arrogating unbridled authority to condemn mergers 
without reference to law, agency practice, economics, or market realities.  The 
public and Congress should be alarmed by the majority’s repeated withdrawal of 
existing guidance and transparency in favor of an amorphous bureaucratic fog that 
will provide cover for those who seek to politicize antitrust. 

… 
We lament the majority’s continued rejection of administrable, predictable, and 
credible merger enforcement.  Going forward, we fear consumers will lose the 
benefits of competition from vertical integration, and honest businesses will lose 
clarity regarding the boundaries of lawful conduct. 

September 15, 2021 Dissenting Statement of Commissioners Noah Joshua Phillips and Christine 
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S. Wilson Regarding the Commission’s Rescission of the 2020 FTC/DOJ Vertical Merger 

Guidelines and the Commentary on Vertical Merger Enforcement at pp. 1, 5-6, attached hereto as 

Exhibit F. 

 Other FTC actions and dissenting statements similar to those discussed above continued 

over the course of following year, and in February 2023, US DOJ announced that it was 

withdrawing three separate antitrust enforcement policies that focused on health care.  February 3, 

2023 US DOJ Press Release, “Justice Department Withdraws Outdated Enforcement Policy 

Statements,” attached hereto as Exhibit G.  The announcement stated that the policy statements, 

the oldest of which had been in place for nearly thirty years, were outdated and “overly permissive 

on certain subjects.”  Id.  Following the FTC’s lead, US DOJ did not replace the withdrawn policy 

statements with any new statements disclosing the agency’s current enforcement policies in the 

health care sphere, indicating instead that “a case-by-case enforcement approach will allow the 

Division to better evaluate mergers and conduct in healthcare markets that may harm competition.”  

Id.  Just last month, the FTC withdrew two of the three documents US DOJ withdrew in February, 

stating that it also intended to pursue enforcement by “evaluating on a case-by-case basis mergers 

and conduct in health care markets that affect so many Americans.”  July 14, 2023 Press Release, 

Federal Trade Commission Withdraws Healthcare Enforcement Policy Statements, attached hereto 

as Exhibit H. 

Federal agencies must provide reasoned explanation for its actions.  F.C.C. v. Fox 

Television Stations, Inc., 556 U.S. 502, 515–16 (2009).  When an agency’s policy has engendered 

serious reliance interests in regulated parties, it must take these interests into account and provide 

more detailed justification for the shift in policy than what would suffice for a new policy created 

on a blank slate. Id., citing Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 742 (1996).  A 
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court should not defer to an agency’s “convenient litigating position,” a new interpretation of 

requirements that creates “unfair surprise” to regulated parties, or when an agency’s interpretation 

would impose retroactive liability “for longstanding conduct that the agency had never before 

addressed.”  Kisor v. Wilkie, 139 S.Ct. 2400, 2417–18 (2019). 

As stated above, this Court is not faced with any regulation promulgated by the FTC whose 

validity is at issue.  The FTC has not provided any indicia of evidence that the HSR Act’s 

premerger notification requirements are intended to apply to state action.  When a federal agency 

takes such a position without first offering States or other interested parties notice or opportunity 

for comment, the agency’s views are “inherently suspect,” particular when the new stance 

“reverses [the agency’s] own longstanding position.”    Wyeth v. Levine, 555 U.S. 555, 576 (2009).   

C. The State Action Immunity Doctrine Is Not Merely an Affirmative Defense 
Against Antitrust Liability 

As anticipated by the State in its motion for summary judgment, the FTC improperly 

attempts to relegate the state action immunity doctrine to the status of an “affirmative defense to 

antitrust liability.”  [Doc. 71-1] at pp. 3, 17; see also id. at pp. 3, 4, 10, 13, 14, 15, 16, 18, 19 

(referring to the “state action defense”); id. at p. 8 ( “fact-specific defense to a merger”); id. at p. 

11 (“an implicit common law defense”); id. at p. 16 (“a defense to liability for anticompetitive 

conduct”); id. at p. 17 (“[s]tate action is a defense to liability”).  While the FTC is correct that the 

Fifth Circuit stated in Acoustic Systems, Inc. v. Wenger Corp. that the defendant’s invocation of 

the state action immunity doctrine, if successful, would “provide[] only a defense against liability,” 

the Court’s statement in no way suggests that this is true in all cases.  [Doc. 71-1] at p. 17; quoting 

Acoustic Sys., 207 F.3d 287, 294 (5th Cir. 2000).  Much to the contrary, both Acoustic Systems and 

Louisiana Real Estate Appraisers Board v. United States, 976 F.3d 597, 605 (5th Cir. 2020) 

explicitly reiterate the determination, initially expressed in Surgical Care Center of Hammond, 
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LLC v. Hospital Serv. Dist., 171 F.3d 231, 234 (5th Cir. 1999) (en banc) that: 

[w]hile thus a convenient shorthand, “Parker immunity” is more accurately a strict 
standard for locating the reach of the Sherman Act than the judicial creation of a 
defense to liability for its violation. 

Acoustic Sys., 207 F.3d at 292, n. 3 (“the doctrine is but a recognition of the limited reach of the 

Sherman Act”); La. Real Estate Appraisers Bd., 976 F.3d at 605 (“Parker immunity concerns the 

boundaries of federal antitrust law set against the principles of federalism and the states’ authority 

over their economies”).  Neither Acoustic Systems nor La. Real Estate Appraisers Bd. provides 

any support for the FTC’s assertion that the state action immunity doctrine serves only as an 

affirmative defense. 

Contrary to the repetitive refrain of the FTC’s Motion, no court has held that the state action 

immunity doctrine is so limited.  While, in circumstances such as those considered in Acoustic 

Systems, the state action immunity doctrine may serve primarily as a defense to liability under the 

federal antitrust laws, the Supreme Court has indicated on numerous occasions that the doctrine 

“exempts” or “immunizes” conduct from “antitrust scrutiny”.  See e.g.  Ticor, 504 U.S. at 640; 

Omni, 499 U.S. at 378,; Patrick, 486 U.S. at 98; Southern Motor Carriers, 471 U.S. at 66.  Just as 

frequently, however, the Supreme Court has indicated that the state action immunity doctrine 

exempts eligible individuals from “antitrust scrutiny.”  F.T.C. v. Phoebe Putney Health Sys., Inc., 

568 U.S. 216, 225 (2013); Patrick v. Burget, 486 U.S. 94, 98 (1988); Fisher v. City of Berkeley, 

Cal., 475 U.S. 260, 265 (1986); Town of Hallie v. City of Eau Claire, 471 U.S. 34, 44 (1985); 

Quadvest, L.P. v. San Jacinto River Auth., 7 F.4th 337, 346 (5th Cir. 2021); Spec's Fam. Partners, 

Ltd. v. Nettles, 972 F.3d 671, 681 (5th Cir. 2020); see also  S. Motor Carriers Rate Conf., Inc. v. 

United States, 471 U.S. 48, 57 (1985) (doctrine “shield[s]” parties “from the federal antitrust 

laws”). 

The FTC’s Motion demonstrates that the very purpose of the agency’s suit is to subject 
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LCMC and HCA to precisely the same “antitrust scrutiny” that the Attorney General’s issuance of 

the COPA is intended to avoid.  That the state action immunity doctrine would preclude the FTC 

from interfering with the transaction the Attorney General has determined will benefit the State is 

completely sensible and logical, as there are factors other than competition that a State may find 

more compelling when regulating its domestic commerce: 

Parker was not written in ignorance of the reality that determination of “the public 
interest” in the manifold areas of government regulation entails not merely 
economic and mathematical analysis but value judgment, and it was not meant to 
shift that judgment from elected officials to judges and juries. 

Omni, 499 U.S. at 377.  The FTC is attempting to do precisely what the state action immunity 

doctrine is intended to prevent—nullify the “value judgment” made by the Attorney General in 

order to impose its own judgment of what is in the State’s best interest through the use of the purely 

economic and mathematical analyses prescribed by federal antitrust laws. 

 Discuss Hoover v. Ronwin – Motion to Dismiss 

D. The FTC Has Not Established Its Entitlement to Injunctive Relief 

Injunctive relief is an extraordinary and drastic remedy, not to be granted routinely, but 

only when the movant, by a clear showing, carries the burden of persuasion. Holland Am. Ins. Co. 

v. Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985).  The elements that must be proven to 

obtain a permanent injunction are “nearly identical” to those of a preliminary injunction, except 

that a “plaintiff must show actual success on the merits rather than a mere likelihood of success.”  

Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 546 n.12 (1987).  In order to succeed, a 

plaintiff must establish each of the following elements: (1) actual success on the merits; (2) a 

substantial threat of immediate and irreparable harm for which it has no adequate remedy at law; 

(3) that greater injury will result from denying the injunction than from its being granted; and (4) 

that an injunction will not disserve the public interest.  Clark v. Prichard, 812 F.2d 991, 993 (5th 
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Cir. 1987); Amoco Prod., 480 U.S. at 546 n.12, 107 S.Ct. 1396.  A trial court is vested with broad 

discretionary power in deciding whether to grant or deny an injunction. See Lemon v. Kurtzman, 

411 U.S. 192, 200-201 (1973).   

While acknowledging that Congress intended the HSR Act to apply only to mergers of 

“questionable legality,” the FTC does not identify any facts that could render the transaction 

between HCA and LCMC legally questionable.  See [Doc. 71-1] at p. 3.  Instead, the FTC’s motion 

explicitly states that it “has no position” on whether the transaction runs afoul of the law, or 

whether the state action immunity doctrine immunizes the transaction from the HSR Act.  [Doc. 

71-1] at pp. 2-3.  The FTC also asserts that applying the state action immunity doctrine in 

circumstances where the agency does not claim a transaction will have any anticompetitive effect 

or that a lack of active supervision precludes its applicability would allow “any state regulated 

private party” to make a “self-serving determination” that the requirements of the doctrine have 

been satisfied and the federal antitrust laws do not apply.  [Doc. 71-1] at p. 3.  Such an argument 

ignores the amount of time, money, and effort the State, LCMC, and HCA devoted to the COPA 

process, and the FTC’s concerns that state actors would allow private parties to unilaterally make 

such “self-serving determinations” is unrealistic 

 For the foregoing reasons, Attorney General Jeff Landry respectfully requests that the 

Court dismiss FTC’s claims and grant all other relief to which he is or may be entitled. 

Respectfully Submitted,  
 
JEFF LANDRY 
LOUISIANA ATTORNEY GENERAL 
 
s/ Terrence J. Donahue, Jr.    
Elizabeth B. Murrill (LSBA No. 20685) 
SOLICITOR GENERAL 
Angelique Duhon Freel (LSBA No. 28561) 
Carey Tom Jones (LSBA No. 07474) 
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Terrence J. Donahue, Jr. (LSBA No. 32126) 
Alicia Edmond Wheeler (LSBA No. 28803) 
ASSISTANT ATTORNEYS GENERAL 
OFFICE OF THE ATTORNEY GENERAL 
LOUISIANA DEPARTMENT OF JUSTICE 
1885 N. Third St. 
Baton Rouge, LA 70804 
(225) 326-6000 phone 
(225) 326-6098 fax  
murrille@ag.louisiana.gov  
freela@ag.louisiana.gov 
jonescar@ag.louisiana.gov 
donahuet@ag.louisiana.gov 
wheelera@ag.louisiana.gov 

 

CERTIFICATE OF SERVICE 

I certify that on August 9, 2023, a copy of the foregoing Memorandum was filed 

electronically with the Clerk of Court via the CM/ECF system. On July 19, 2023 a Notice of 

Deficiency was issued by the Court, and a revised version of the Statement of Undisputed Facts 

was filed the same day.  Notice of the revised filing will be sent to all counsel of record by operation 

of the court’s electronic filing system. 

 
s/ Terrence J. Donahue, Jr. 

Terrence J. Donahue, Jr. 
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UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF LOUISIANA 

 

FEDERAL TRADE COMMISSION 
 

Plaintiff, 
 

v.  
 

LOUISIANA CHILDREN’S 
MEDICAL CENTER 
 
and 
 
HCA HEALTHCARE, INC. 
 

Defendants. 

CIVIL ACTION 
 

NO. 23-1305 
 

 c/w 23-311 
 

 c/w 23-890 
 

REF: ALL CASES 
 

SECTION I 

 

INTERVENOR STATE OF LOUISIANA’S  
RESPONSE TO FEDERAL TRADE COMMISSION’S 

STATEMENT OF UNDISPUTED FACTS 
 

In accordance with Local Rule 56.3 and in opposition to the Motion for Summary Judgment 

filed by the Federal Trade Commission, Intervenor, the State of Louisiana, by and through 

Attorney General Jeff Landry, submits the following separate and concise statement of the material 

facts which present a genuine issue.  The numbered statements appearing below correspond to 

those appearing in the Statement of Undisputed Facts in support of Petitioner Federal Trade 

Commission’s Motion for Summary Judgment, filed July 18, 2023. [Doc. 71-2]. 

1. Undisputed. 

2. Undisputed.   

3. Undisputed.  

4. Undisputed. 

5. Undisputed. 
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6. Undisputed. 

7. Disputed.  While certain firms engaged in mergers or acquisitions are subject to 

federal antitrust laws, including the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (“HSR 

Act”) which mandates the filing of premerger notification reports for certain specified transactions, 

the State of Louisiana (“State”) is a sovereign authority that is not subject to the provisions of the 

HSR Act or any other federal antitrust law, including the Sherman Act and the Clayton Act, which 

the HSR Act amended.  Defendants LCMC and HCA are similarly not subject to the HSR Act’s 

premerger notification requirements as they availed themselves of the State’s Certificate of Public 

Advantage (“COPA”) law and were issued a COPA by the Louisiana Attorney General.  The 

State’s COPA law serves to immunize entities to whom a COPA is issued from the provisions of 

both state and federal antitrust laws, including the HSR Act, and the statement that all firms 

engaging in mergers or acquisitions of a certain size must file premerger notification reports is 

inaccurate. 

8. Disputed to the extent the transaction between LCMC and HCA is outside the scope 

of federal antitrust laws and the financial threshholds associated with premerger notification 

reports are therefore inapplicable to either LCMC or HCA.   

9. Undisputed. 

Respectfully Submitted,  
 
JEFF LANDRY 
LOUISIANA ATTORNEY GENERAL 
 
s/ Terrence J. Donahue, Jr.    
Elizabeth B. Murrill (LSBA No. 20685) 
SOLICITOR GENERAL 
Angelique Duhon Freel (LSBA No. 28561) 
Carey Tom Jones (LSBA No. 07474) 
Terrence J. Donahue, Jr. (LSBA No. 32126) 
Alicia Edmond Wheeler (LSBA No. 28803) 
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ASSISTANT ATTORNEYS GENERAL 
OFFICE OF THE ATTORNEY GENERAL 
LOUISIANA DEPARTMENT OF JUSTICE 
1885 N. Third St. 
Baton Rouge, LA 70804 
(225) 326-6000 phone 
(225) 326-6098 fax  
murrille@ag.louisiana.gov  
freela@ag.louisiana.gov 
jonescar@ag.louisiana.gov 
donahuet@ag.louisiana.gov 
wheelera@ag.louisiana.gov 

 
 
 

CERTIFICATE OF SERVICE 

I certify that on August 9, 2023, a copy of the foregoing Statement of Undisputed Facts 

was filed electronically with the Clerk of Court via the CM/ECF system. Notice of the filing will 

be sent to all counsel of record by operation of the court’s electronic filing system. 

 
s/ Terrence J. Donahue, Jr. 

Terrence J. Donahue, Jr. 
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UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF LOUISIANA 

 

FEDERAL TRADE COMMISSION 
 

Plaintiff, 
 

v.  
 

LOUISIANA CHILDREN’S 
MEDICAL CENTER 
 
and 
 
HCA HEALTHCARE, INC. 
 

Defendants. 

CIVIL ACTION 
 

NO. 23-1305 
 

 c/w 23-311 
 

 c/w 23-890 
 

REF: ALL CASES 
 

SECTION I 

 

DECLARATION OF TERRENCE J. DONAHUE, JR. 
 
 I, Terrence J. Donahue, Jr., declare as follows: 

1. I am a United States citizen over the age of eighteen.  I make and submit this 

Declaaration pursuant to 28 U.S.C. § 1746. 

2. If called upon as a witness, I could testify to the matters to which this Declaration 

refers and would be competent to do so. 

3. I am an Assistant Attorney General for the Louisiana Department of Justice. 

4. I submit this declaration upon personal knowledge. 

5. Attached hereto as Exhibit A is a copy of a June 8, 1993 Letter to Senator Orrin G. 

Hatch from Donald S. Clark, Secretary of the Federal Trade Commission Regarding Hospital 

Mergers obtained from Westlaw at 3 Health Care and Antitrust L. Appendix D38 (2023).   
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6. Attached hereto as Exhibit B is an official document of the Federal Trade 

Commission titled “FTC Policy Perspectives on Certificates of Public Advantage” dated  August 

15, 2022 which was downloaded from the Federal Trade Commission’s website at: 

https://www.ftc.gov/system/files/ftc_gov/pdf/COPA_Policy_Paper.pdf#:~:text=This%20
paper%20by%20Federal%20Trade%20Commission%20staff%20presents,services%2C%
20and%20depress%20wage%20growth%20for%20hospital%20employees  

7. Attached hereto as Exhibit C is a copy of the February 4, 2021 Statement of Federal 

Trade Commissioners Noah Joshua Phillips and Christine S. Wilson Regarding the Commission’s 

Indefinite Suspension of Early Terminations which was downloaded from the Federal Trade 

Commission’s website at: 

https://www.ftc.gov/system/files/documents/public_statements/1587047/phillipswilsonets
tatement.pdf  

8. Attached hereto as Exhibit D is a copy of the July 1, 2021 Remarks of 

Commissioner Noah Joshua Phillips Regarding the Commission’s Withdrawal of the Section 5 

Policy Statement, downloaded from the Federal Trade Commission’s website at:  

https://www.ftc.gov/system/files/documents/public_statements/1591578/phillips_remarks
_regarding_withdrawal_of_section_5_policy_statement.pdf 

9. Attached hereto as Exhibit E is a July 21, 2021 Dissenting Statement of 

Commissioner Noah Joshua Phillips Regarding the Commission’s Withdrawal of the 1995 Policy 

Statement Concerning Prior Approval and Prior Notice Provisions in Merger Cases, downloaded 

from the Federal Trade Commission’s website at: 

https://www.ftc.gov/system/files/documents/public_statements/1592398/dissenting_state
ment_of_commissioner_phillips_regarding_the_commissions_withdrawal_of_the_1995.
pdf  

10. Attached hereto as Exhibit E is a November 1, 2017 FTC Staff Notice of COPA 

Assessment, attached as Exhibit 5 downloaded from the Federal Trade Commission’s website at: 
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https://www.ftc.gov/system/files?file=attachments/press-releases/ftc-staff-seeks-
empirical-research-public-comments-regarding-impact-certificates-public-
advantage/copa_assessment_public_notice_11-1-17_revised_3-27-19.pdf  

11. Attached hereto as Exhibit F is a copy of the September 15, 2021 Dissenting 

Statement of Commissioners Noah Joshua Phillips and Christine S. Wilson Regarding the 

Commission’s Rescission of the 2020 FTC/DOJ Vertical Merger Guidelines and the Commentary 

on Vertical Merger Enforcement, downloaded from the Federal Trade Commission’s website at: 

https://www.ftc.gov/system/files/documents/public_statements/1596388/p810034phillips
wilsonstatementvmgrescission.pdf  

12. Attached hereto as Exhibit G is a copy of the February 3, 2023 US DOJ Press 

Release, “Justice Department Withdraws Outdated Enforcement Policy Statements,” downloaded 

from the Unites States Department of Justice’s website at: 

https://www.justice.gov/opa/pr/justice-department-withdraws-outdated-enforcement-
policy-
statements#:~:text=The%20Justice%20Department%27s%20Antitrust%20Division%20a
nnounced%20today%20the,the%20Medicare%20Shared%20Savings%20Program%20%
28Oct.%2020%2C%202011%29.  

13. Attached hereto as Exhibit H is a July 14, 2023 Press Release, Federal Trade 

Commission Withdraws Healthcare Enforcement Policy Statements March 18, 2009 Letter to Rep. 

Tom Emmer, downloaded from the Federal Trade Commission’s website at:  

https://www.ftc.gov/system/files/ftc_gov/pdf/P859910FTCWithdrawsHealthcareEnforce
Stmts.pdf  

I declare under penalty of perjury that the foregoing is true and correct. 
 
 
Date: _August 9, 2023_     s/ Terrence J. Donahue, Jr.    
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