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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
COMMONWEALTH OF PENNSYLVANIA 
and STATE OF NEW JERSEY, 

      
 Plaintiffs,     
 

v.     
       

DONALD J. TRUMP, in his official capacity as 
President of the United States; ALEX M. AZAR 
II, in his official capacity as Secretary of Health 
and Human Services; UNITED STATES 
DEPARTMENT OF HEALTH AND HUMAN 
SERVICES; STEVEN T. MNUCHIN, in his 
official capacity as Secretary of the Treasury; 
UNITED STATES DEPARTMENT OF THE 
TREASURY; RENE ALEXANDER ACOSTA, 
in his official capacity as Secretary of Labor; and 
UNITED STATES DEPARTMENT OF 
LABOR,  

 
 Defendants, 
 

LITTLE SISTERS OF THE POOR SAINTS 
PETER AND PAUL HOME, 

 
 Intervenor-Defendant. 
    

 
 

 
 
 

No. 17-CV-4540-WB 
 
 
 
   
 

 
INTERVENOR-DEFENDANT’S 
NOTICE OF SUPPLEMENTAL 
AUTHORITY 

 

The Little Sisters of the Poor, Saints Peter and Paul Home (Little Sisters) submit this notice of 

supplemental authority as relevant to the pending motions for summary judgment (ECF 252, 254, 

255), which are being held in abeyance while the case is stayed until the federal defendants file a 

status report on or before April 30 (ECF 271).  

In its April 9 decision in Tandon v. Newsom, the U.S. Supreme Court enjoined, under the Free 

Exercise Clause, California’s COVID-19 restrictions on multi-household gatherings in private 

homes, as applied to at-home religious exercise. No. 20A151 (Apr. 9, 2021), attached as Ex. A. 

Tandon summarizes multiple “clear” principles from recent Free Exercise cases. Ex. A at 1. As 

relevant here, those principles demonstrate why the agencies were obligated to expand the 

religious exemption, and why this Court cannot constitutionally grant the relief the States seek, 
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namely returning to “[t]he relevant baseline” under the prior rules. States’ Opp. Mot. Summ. J., 

ECF 261 at 16 (defining alleged “harm” to be remedied). Tandon thus both resolves the States’ 

claims on the merits and confirms their lack of standing, because the redress they seek cannot be 

provided. 

First, Tandon establishes that “government regulations are not neutral and generally applicable, 

and therefore trigger strict scrutiny under the Free Exercise Clause, whenever they treat any 

comparable secular activity more favorably than religious exercise,” even where “some 

comparable secular businesses or other activities [are treated] as poorly as or even less favorably 

than the religious exercise.” Ex. A at 1 (emphasis in original). And whether an entity is 

“comparable” is “judged against the asserted government interest that justifie[d] the regulation at 

issue.” Ex. A at 2.  

Here, the Affordable Care Act’s statutory scheme grants many secular businesses an exemption 

denied the Little Sisters, and the implementing regulations further grant some religious entities an 

exemption denied the Little Sisters. Little Sisters’ Br. Supp. Mot. Summ. J., ECF 259 at 27, 40-41 

(discussing exemptions for, e.g., small businesses, grandfathered plans, and churches). And 

Tandon makes clear that whether some comparator entities labor under the same burden as the 

Little Sisters is irrelevant; strict scrutiny applies under the Free Exercise Clause when “any 

comparable secular” entity gets better treatment. Ex. A at 1. Whatever reasons might support the 

government’s other exemptions (like employer convenience) do not change the tier of scrutiny, 

since only “the asserted government interest”—making contraception more available—matters to 

the comparator analysis. Ex. A at 2. 

Second, Tandon makes clear that for the government to satisfy its “burden to establish that the 

challenged law satisfies strict scrutiny” when other conduct is exempted, it must “show that the 

religious exercise at issue” threatens the government interest to a greater degree than the other 

exempted conduct—not just that it threatens the interest at all. Ex. A at 2. If it does not, then the 

regulations “that suffice for other activities suffice for religious exercise too.” Ex. A at 2 

(government failed to show religious exercise was “more dangerous” than those activities allowed 

to proceed with fewer “precautions”).  
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Here, the States’ arguments (ECF 252-1 at 37) that an exemption would impose increased 

“barriers” to “access[ing]” contraceptive care are not only mistaken, see ECF 259 at 7-11, but now 

beside the point. When the federal government decided to exempt many other secular and religious 

employers notwithstanding any detriment to the mandate’s goals, strict scrutiny foreclosed placing 

any greater burden on the Little Sisters. The Federal Defendants previously explained—in 

defending the Mandate at the Supreme Court—the “precautions,” Ex. A at 2, that the government 

believed mitigated the exemptions: employees’ opportunity to “obtain coverage through a family 

member’s employer, through an individual insurance policy purchased on an Exchange or directly 

from an insurer, or through Medicaid or another government program” and thus obtain 

“contraceptive coverage.” Respondents’ Br. at 65, Zubik v. Burwell, No. 14-1418 (Feb. 10, 2016). 

And once Congress and the agencies determined that these alternatives sufficiently mitigated the 

detriment from the other exemptions, the First Amendment required that the agencies subject 

religious entities to no greater restrictions. Ex. A at 2. 

Put simply, Tandon dictates that where a secular activity is treated “more favorably” than a 

religious activity that implicates the same “asserted government interest,” the religious activity 

must be given the same favorable treatment under the Free Exercise Clause. Ex. A at 1-2. So the 

agencies were obligated to provide the religious objectors an exemption. Nor could this Court 

provide the States with the relief they seek—reimposition of “[t]he relevant baseline” under the 

prior rules, ECF 261 at 16—where that remedy would be constitutionally barred by the Free 

Exercise Clause.  

Tandon thus confirms that the States cannot prevail in this case, and that their claims are not 

redressable. This Court should enter judgment against them.  
 

Dated: April 23, 2021 Respectfully submitted,  

/s/ Mark Rienzi                     
Mark Rienzi, pro hac vice 
Lori Windham, pro hac vice 
Eric Rassbach, pro hac vice 
Diana Verm, pro hac vice 
The Becket Fund for Religious Liberty 

Case 2:17-cv-04540-WB     Document 272     Filed 04/23/21     Page 3 of 5



4 

1200 New Hampshire Ave. NW, Suite 700 
Washington, DC 20036 
Telephone: (202) 955-0095 
Facsimile: (202) 955-0090 
mrienzi@becketlaw.org 
 
Nicholas M. Centrella 
Conrad O’Brien PC 
1500 Market Street, Suite 3900 
Philadelphia, PA 19102-2100 
Telephone: (215) 864-8098 
Facsimile: (215) 864-0798 
ncentrella@conradobrien.com    
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing document was electronically filed with the Clerk 

of the Court for the United States District Court for the Eastern District of Pennsylvania using the 

CM/ECF system, and that service will be effectuated through the CM/ECF system. 

Dated: April 23, 2021 

       /s/ Mark Rienzi   
     Mark Rienzi 
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Per Curiam 

SUPREME COURT OF THE UNITED STATES 
_________________ 

No. 20A151 
_________________ 

RITESH TANDON, ET AL. v. GAVIN NEWSOM, 
GOVERNOR OF CALIFORNIA, ET AL. 

ON APPLICATION FOR INJUNCTIVE RELIEF 
[April 9, 2021] 

 PER CURIAM. 
 The application for injunctive relief presented to JUSTICE 
KAGAN and by her referred to the Court is granted pending 
disposition of the appeal in the United States Court of Ap-
peals for the Ninth Circuit and disposition of the petition 
for a writ of certiorari, if such writ is timely sought.  Should 
the petition for a writ of certiorari be denied, this order 
shall terminate automatically.  In the event the petition for 
a writ of certiorari is granted, the order shall terminate 
upon the sending down of the judgment of this Court. 

*  *  * 
 The Ninth Circuit’s failure to grant an injunction pending 
appeal was erroneous.  This Court’s decisions have made 
the following points clear. 
 First, government regulations are not neutral and gener-
ally applicable, and therefore trigger strict scrutiny under 
the Free Exercise Clause, whenever they treat any compa-
rable secular activity more favorably than religious exer-
cise.  Roman Catholic Diocese of Brooklyn v. Cuomo, 592 
U. S. ___, ___–___ (2020) (per curiam) (slip op., at 3–4).  It 
is no answer that a State treats some comparable secular 
businesses or other activities as poorly as or even less fa-
vorably than the religious exercise at issue.  Id., at ___–___ 
(KAVANAUGH, J., concurring) (slip op., at 2–3). 
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 Second, whether two activities are comparable for pur-
poses of the Free Exercise Clause must be judged against 
the asserted government interest that justifies the regula-
tion at issue.  Id., at ___ (per curiam) (slip op., at 3) (describ-
ing secular activities treated more favorably than religious 
worship that either “have contributed to the spread of 
COVID–19” or “could” have presented similar risks).  Com-
parability is concerned with the risks various activities 
pose, not the reasons why people gather.  Id., at ___ 
(GORSUCH, J., concurring) (slip op., at 2). 
 Third, the government has the burden to establish that 
the challenged law satisfies strict scrutiny.  To do so in this 
context, it must do more than assert that certain risk fac-
tors “are always present in worship, or always absent from 
the other secular activities” the government may allow.  
South Bay United Pentecostal Church v. Newsom, 592 U. S. 
___, ___ (2021) (statement of GORSUCH, J.) (slip op., at 2); 
id., at ___ (BARRETT, J., concurring) (slip op., at 1).  Instead, 
narrow tailoring requires the government to show that 
measures less restrictive of the First Amendment activity 
could not address its interest in reducing the spread of 
COVID.  Where the government permits other activities to 
proceed with precautions, it must show that the religious 
exercise at issue is more dangerous than those activities 
even when the same precautions are applied.  Otherwise, 
precautions that suffice for other activities suffice for reli-
gious exercise too.  Roman Catholic Diocese, 592 U. S., at 
___–___ (slip op., at 4–5); South Bay, 592 U. S., at ___ (state-
ment of GORSUCH, J.) (slip op., at 3). 
 Fourth, even if the government withdraws or modifies a 
COVID restriction in the course of litigation, that does not 
necessarily moot the case.  And so long as a case is not moot, 
litigants otherwise entitled to emergency injunctive relief 
remain entitled to such relief where the applicants “remain 
under a constant threat” that government officials will use 
their power to reinstate the challenged restrictions.  Roman 
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Catholic Diocese, 592 U. S., at ___ (slip op., at 6); see also 
High Plains Harvest Church v. Polis, 592 U. S. ___ (2020). 
 These principles dictated the outcome in this case, as 
they did in Gateway City Church v. Newsom, 592 U. S. ___ 
(2021).  First, California treats some comparable secular ac-
tivities more favorably than at-home religious exercise, per-
mitting hair salons, retail stores, personal care services, 
movie theaters, private suites at sporting events and con-
certs, and indoor restaurants to bring together more than 
three households at a time.  App. to Emergency Application 
for Writ of Injunction 183–189.  Second, the Ninth Circuit 
did not conclude that those activities pose a lesser risk of 
transmission than applicants’ proposed religious exercise 
at home.  The Ninth Circuit erroneously rejected these com-
parators simply because this Court’s previous decisions in-
volved public buildings as opposed to private buildings.  
Tandon v. Newsom, ___ F. 3d ___, ___, ___–___, 2021 WL 
1185157, *3, *5–*6 (CA9 2021).  Third, instead of requiring 
the State to explain why it could not safely permit at-home 
worshipers to gather in larger numbers while using precau-
tions used in secular activities, the Ninth Circuit errone-
ously declared that such measures might not “translate 
readily” to the home.  Id., at *8.  The State cannot “assume 
the worst when people go to worship but assume the best 
when people go to work.”  Roberts v. Neace, 958 F. 3d 409, 
414 (CA6 2020) (per curiam).  And fourth, although Califor-
nia officials changed the challenged policy shortly after this 
application was filed, the previous restrictions remain in 
place until April 15th, and officials with a track record of 
“moving the goalposts” retain authority to reinstate those 
heightened restrictions at any time.  South Bay, 592 U. S., 
at ___ (statement of GORSUCH, J.) (slip op., at 6). 
 Applicants are likely to succeed on the merits of their free 
exercise claim; they are irreparably harmed by the loss of 
free exercise rights “for even minimal periods of time”; and 
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the State has not shown that “public health would be im-
periled” by employing less restrictive measures.  Roman 
Catholic Diocese, 592 U. S., at ___ (slip op., at 5).  Accord-
ingly, applicants are entitled to an injunction pending ap-
peal. 
 This is the fifth time the Court has summarily rejected 
the Ninth Circuit’s analysis of California’s COVID re-
strictions on religious exercise.  See Harvest Rock Church 
v. Newsom, 592 U. S. ___ (2020); South Bay, 592 U. S. ___; 
Gish v. Newsom, 592 U. S. ___ (2021); Gateway City, 592 
U. S. ___.  It is unsurprising that such litigants are entitled 
to relief.  California’s Blueprint System contains myriad ex-
ceptions and accommodations for comparable activities, 
thus requiring the application of strict scrutiny.  And his-
torically, strict scrutiny requires the State to further “inter-
ests of the highest order” by means “narrowly tailored in 
pursuit of those interests.”  Church of Lukumi Babalu Aye, 
Inc. v. Hialeah, 508 U. S. 520, 546 (1993) (internal quota-
tion marks omitted).  That standard “is not watered down”; 
it “really means what it says.”  Ibid. (quotation altered). 
 THE CHIEF JUSTICE would deny the application. 
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SUPREME COURT OF THE UNITED STATES 
_________________ 

No. 20A151 
_________________ 

RITESH TANDON, ET AL. v. GAVIN NEWSOM, 
GOVERNOR OF CALIFORNIA, ET AL. 

ON APPLICATION FOR INJUNCTIVE RELIEF 
[April 9, 2021] 

 JUSTICE KAGAN, with whom JUSTICE BREYER and 
JUSTICE SOTOMAYOR join, dissenting. 
 I would deny the application largely for the reasons 
stated in South Bay United Pentecostal Church v. Newsom, 
592 U. S. ___ (2021) (KAGAN, J., dissenting).  The First 
Amendment requires that a State treat religious conduct as 
well as the State treats comparable secular conduct.  Some-
times finding the right secular analogue may raise hard 
questions.  But not today.  California limits religious gath-
erings in homes to three households.  If the State also limits 
all secular gatherings in homes to three households, it has 
complied with the First Amendment.  And the State does 
exactly that: It has adopted a blanket restriction on at-
home gatherings of all kinds, religious and secular alike.  
California need not, as the per curiam insists, treat at-home 
religious gatherings the same as hardware stores and hair 
salons—and thus unlike at-home secular gatherings, the 
obvious comparator here.  As the per curiam’s reliance on 
separate opinions and unreasoned orders signals, the law 
does not require that the State equally treat apples and wa-
termelons. 
 And even supposing a court should cast so expansive a 
comparative net, the per curiam’s analysis of this case de-
fies the factual record.  According to the per curiam, “the 
Ninth Circuit did not conclude that” activities like frequent-
ing stores or salons “pose a lesser risk of transmission” than 
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applicants’ at-home religious activities.  Ante, at 3.  But 
Judges Milan Smith and Bade explained for the court that 
those activities do pose lesser risks for at least three rea-
sons.  First, “when people gather in social settings, their in-
teractions are likely to be longer than they would be in a 
commercial setting,” with participants “more likely to be in-
volved in prolonged conversations.”  Tandon v. Newsom, ___ 
F. 3d ___, ___, 2021 WL 1185157, *7 (CA9, Mar. 30, 2021).  
Second, “private houses are typically smaller and less ven-
tilated than commercial establishments.”  Ibid.  And third, 
“social distancing and mask-wearing are less likely in pri-
vate settings and enforcement is more difficult.”  Ibid.  
These are not the mere musings of two appellate judges: 
The district court found each of these facts based on the un-
contested testimony of California’s public-health experts.  
Tandon v. Newsom, ___ F. Supp. 3d ___, ___, 2021 WL 
411375, *30 (ND Cal., Feb. 5, 2021); see Tandon, ___ F. 3d, 
at ___, 2021 WL 1185157, *7 (noting that the applicants “do 
not dispute any of these findings”).  No doubt this evidence 
is inconvenient for the per curiam’s preferred result.  But 
the Court has no warrant to ignore the record in a case that 
(on its own view, see ante, at 2) turns on risk assessments.   
 In ordering California to weaken its restrictions on at-
home gatherings, the majority yet again “insists on treating 
unlike cases, not like ones, equivalently.”  South Bay, 592 
U. S., at ___ (KAGAN, J., dissenting) (slip op., at 5).  And it 
once more commands California “to ignore its experts’ sci-
entific findings,” thus impairing “the State’s effort to ad-
dress a public health emergency.”  Ibid.  Because the ma-
jority continues to disregard law and facts alike, I 
respectfully dissent from this latest per curiam decision. 
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