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INTRODUCTION

Plaintiff’s Complaint ultimately takes issue with her plan sponsor’s decision to include one
benefit in its employee health Plan (treatment for medical infertility) and not another (conception
assistance needed for non-medical reasons). But ERISA protects that choice and Section 1557 does
not prohibit it. Plaintiff’s flawed pleading should be dismissed.!

Plaintiff fails to establish a claim for intentional discrimination under Section 1557.
Plaintiff first argues that the policy implementing the challenged infertility benefit is “facially
discriminatory,” but she must mischaracterize the policy—which is properly before the Court on
this Motion—to do so. Case in point, Plaintiff reads express distinctions into the policy that simply
do not exist—terms like “cisgender members” and “heterosexual relationships.”

Plaintiff also argues that the policy imposes burdens on same-sex couples that others avoid.
But the policy requires a/l members to demonstrate medical infertility by meeting standard medical
criteria to determine whether infertility services are medically necessary, as defined by the Plan.
At bottom, Plaintiff seeks an exemption for certain members from the generally applicable
requirement that medical infertility must be established before obtaining infertility benefits. But
requiring medical necessity to obtain health insurance benefits is not “facial discrimination.”

Plaintiff next contends that it is “proxy” discrimination to permit members to demonstrate
infertility by showing that attempts at conception through heterosexual sex have been unsuccessful
over a certain period of time, as this option is not available to her. But Plaintiff does not allege
facts, as she must, indicating that this option was adopted to target or otherwise intentionally
disadvantage LGBTQ members. The policy simply reflects the biological reality that human
conception can occur only through egg-sperm contact, and that egg-sperm contact may be
accomplished through heterosexual sex or through medically assisted methods. To claim benefits

for medical infertility, a// members must show that repeated egg-sperm contact (however

! Unless otherwise defined, all acronyms and defined terms used herein are identical to those used
in Defendants’ Motion to Dismiss (“Mot.”), ECF 40. “Opp.” refers to Plaintiff’s Opposition to
Defendants’ Motion to Dismiss, ECF 45. In this briefing, both parties refer to persons assigned
female at birth as “women.” See Opp. 4 n.3.
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accomplished) has not resulted in conception over a specific number of cycles. The fact that one
way of making that showing may generally be unavailable to Plaintiff is not the result of the policy.

In the alternative, Plaintiff recasts her claim as one alleging unequal application insofar as
members in heterosexual relationships are supposedly “taken at their word” when claiming
infertility whereas LGBTQ members are not. But the policy does not say that, and in reality all
members must submit the same physician-attested form to claim this benefit. Plaintiff does not and
could not allege otherwise.

Independently, Plaintiff’s complaint should be dismissed because Encore, the Plan
sponsor—who selects and defines the Plan’s benefits, including infertility benefits—is not before
the Court. As a claims administrator, Aetna is bound by ERISA to follow the Plan terms, yet
Plaintiff’s Opposition concedes that her Plan does not cover the benefits she is seeking (contra
Compl. 9 85, 91). Her claims necessarily propose to change the terms of her Plan, and Encore
would have to be joined to this action to do so. Plaintiff cannot obtain relief on her complaint about
the benefits choice made by her Plan’s sponsor without involving that sponsor. And without a
change to the plan, her claims would subject Aetna to conflicting duties.

Last, Aetna Inc. should be dismissed because Plaintiff alleges no facts showing it
administered or was otherwise involved with the Plan. Plaintiff responds only that the Court should
ignore the materials showing that Aetna Inc. is not an administrator, but she has no answer for the

deficiency of her allegations. On the face of the complaint, Aetna Inc. is not a proper defendant.

ARGUMENT

I PLAINTIFF DOES NOT PLAUSIBLY ALLEGE INTENTIONAL
DISCRIMINATION UNDER SECTION 1557.

Plaintiff agrees that she must adequately plead intentional discrimination under Section
1557 and offers two theories of disparate treatment: (1) the infertility policy is “facially
discriminatory”; and (2) even if the policy is facially neutral, Aetna’s purported “unequal”
enforcement demonstrates animus. Opp. 8-9. Both theories fail. The policy is neutral on its face;
Plaintiff’s arguments that it impermissibly burdens LGBTQ individuals or engages in “proxy”

discrimination cannot convert her (legally insufficient) complaint of disparate impact into one of
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(actionable) “facial discrimination.” And Plaintiff’s selective enforcement theory is both
unsupported by plausible allegations and controverted by the policy itself. In reality, the Plan and
implementing policy extend medical infertility benefits to all members on equal terms.

A. The Plan and Policy Are Not Facially Discriminatory.

Plaintiff argues that the policy is “facially discriminatory,” which requires her to show that

99 ¢

the policy, “on its face,” “applies less favorably to” a protected class. Gerdom v. Cont’l Airlines,
Inc., 692 F.2d 602, 608 (9th Cir. 1982) (en banc). As explained below, each of the three theories

she offers in support lacks merit.

(i) The Plan and Policy Do Not Draw Textual Distinctions Based on a
Protected Status.

Plaintiff’s argument that the Plan and policy make textual distinctions between groups is
foreclosed by the documents themselves. The Plan provides the same infertility benefits to all
members, regardless of sexual orientation. The only distinction the Plan draws—for infertility
benefits, as for other benefits—is whether the treatments are medically necessary. Declaration of
Robert Goldbeck (“Goldbeck Decl.”), Ex. B, Encore Plan Summary Plan Description (“SPD”) at
34, ECF 40-2. The Plan is, after all, a medical benefits plan. As relevant here, members can
demonstrate medical infertility by attempting conception for a defined period by effecting egg-
sperm contact, whether through unprotected sexual intercourse or through donor insemination. Id.
at 11. That standard applies to all members without regard to the member’s sexual orientation, the
sex of the member’s sexual partner, or even the presence or absence of a sexual partner.

Plaintiff nonetheless contends that “[o]n its face, Aetna’s Infertility Policy differentiates
between members who engage in ‘heterosexual sexual intercourse’ with a partner and those who
do not,” and that it privileges “a cisgender member in a heterosexual relationship” over “an LGBTQ
member in a same-sex relationship.” Opp. 9. But those are Plaintiff’s words, not the policy’s: the
policy makes no reference to “cisgender members,” “heterosexual relationships,” “LGBTQ
members,” or “same-sex relationships.” Mot. 6 n.6 (quoting text of operative policy); contra Opp.

4, 14. Nor does the policy’s acknowledgment of different pathways to achieve egg-sperm contact
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hinge the benefit itself on a member’s sex or sexual orientation.? Because the policy is properly
before this Court, the Court can—and should—reject Plaintiff’s arguments blinking away its plain
terms. Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).

(ii) The Plan and Policy Do Not Uniquely Burden LGBTQ Members.

Plaintiff next argues that the policy imposes outsized burdens on LGBTQ members relative
to cisgender members in opposite-sex relationships. Opp. 8. This theory is functionally
indistinguishable from a “disparate impact” theory that Plaintiff has waived. See Opp. at 10 n.9.
And it is wrong in any case. All members have the burden of showing medical infertility, and those
burdens affect both members in the “protected group” and those outside of it. Plaintiff does not
plausibly allege that the burdens of demonstrating a medical inability to conceive for women in
same-sex relationships are the policy’s doing.

The Plan provides infertility benefits to all members who can demonstrate medical
necessity, without regard to sex or sexual orientation. Plaintiff does not contend (nor can she) that
the Plan facially or in practice prevents women in same-sex relationships from receiving those
benefits. Rather, she complains that eligibility for these benefits is dependent upon a medical
diagnosis of infertility. According to Plaintiff, requiring women in same-sex relationships to have
a medical infertility diagnosis is discriminatory because, regardless of whether either partner is
medically infertile (i.e. unable to achieve conception through egg-sperm contact after a certain
period of time), a same-sex couple cannot conceive a child without assisted egg-sperm contact. At
bottom, Plaintiff contends that women in same-sex relationships should be treated differently and
exempted from establishing medical infertility because they, as a practical matter, are unable to
conceive without assistance. But plan sponsors may permissibly choose to offer only a benefit for
medical infertility, and they may likewise condition the availability of that benefit on non-

discriminatory criteria such as medical necessity. After all, the purpose of a medical benefits plan

2 An older version of the policy referred to “heterosexual intercourse,” but that simply describes
one method of egg-sperm contact. Mot. 5-6. The current policy refers directly to “egg-sperm
contact,” and Plaintiff herself asserts that the current version of the policy simply clarifies the
prior version. See Opp. 4 (“In January 2023, Aetna altered the language but not the substance of
its definition of ‘infertile’ in its Infertility Policy.”).
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is to cover the costs of treatment associated with medical issues.

Courts have repeatedly found similar policies to be facially neutral, even where health plans
limit or exclude coverage for treatments disproportionately used by a protected class. See, e.g.,
Polonczyk v. Anthem BlueCross & BlueShield, 586 F. Supp. 3d 648, 657 (E.D. Ky. 2022) (“Given
the Plan’s limited allowance for any cosmetic procedures, regardless of a participant’s status as a
transgender or non-transgender individual, it cannot be inferred that by simply denying benefits to
Plaintiff, Defendants were intentionally discriminating on the basis of sex.”); Weinreb v. Xerox
Business Services, LLC Health and Welfare Plan, 323 F. Supp. 3d 501, 505-07 (S.D.N.Y. 2018)
(rejecting Section 1557 claim over policy that barred women from obtaining fentanyl treatments
for sex-specific disease where policy covered fentanyl treatments only for breakthrough cancer
pain, without explicit reference to sex); Briscoe v. Health Care Serv. Corp., 281 F. Supp. 3d 725,
739 (N.D. I11. 2017) (construing Section 1557 claim as a nonviable “disparate impact” claim where
plaintiffs alleged that their health plan discriminatorily failed to cover lactation counseling services,
which only women would need). While Plaintiff contends that LGBTQ couples functionally bear
greater burdens than couples in opposite-sex relationships, she is drawing the wrong comparison.
For the limited question of whether members are considered medically infertile under a health
plan’s terms, the relevant inquiry is whether LGTBQ members are treated worse than non-LGBTQ
members who similarly cannot show that they have tried to conceive through unassisted egg-sperm
contact. Plaintiff does not and cannot show that the policy fails that test.’

Not surprisingly, Plaintiff’s claimed legal support is factually inapposite. See Opp. 8-9
(citing Gerdom, 692 F.2d 602, and Frank v. United Airlines, 216 F.3d 845 (9th Cir. 2000)). In both
these cases, plaintiffs challenged policies that explicitly set different (and more burdensome)
standards for women. Gerdom, 692 F.2d at 610 (airline’s policy imposed weight restrictions only

on female flight attendants and not on male employees with similar roles); Frank, 216 F.3d at 854

3 Plaintiff’s contention that the policy requires members in same-sex relationships to wait longer
to establish medical infertility (Opp. 4) is implausible in any case. The policy requires all
members to attempt conception through egg-sperm contact for the same number of cycles. See
Declaration of Connie K. Chan (“Chan Decl.”), ECF 45-1, Ex. A, at 7.
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(airline’s weight policy applied to both genders, but “men could generally weigh as much as large-
framed men whether they were large-framed or not, while women could generally not weigh more
than medium-framed women”). Neither case finds an analogue here, where the Plan makes no such
distinctions, and requires al/l participants to make the same basic threshold showing (demonstrating
medical infertility) before qualifying for coverage of infertility treatment.

Inescapably, biological realities mean that even facially neutral policies must and often do
impact different participants in different ways; for example, the medical necessity criteria for use
of many cancer therapies vary depending on the age of the individual involved, leading to
differences in coverage rates for different age groups. But policies do not become discriminatory
solely because biological differences may lead to different results for different groups of people.
The Supreme Court drove this home in Nguyen v. INS when it upheld a statute that automatically
recognized a child’s U.S. citizenship whenever a U.S. citizen mother gave birth abroad, but required
the child to show proof of paternity when the child sought citizenship through their father. 533
U.S. 53, 59-60 (2001). Despite the differential burdens imposed by this statutory scheme, the
Supreme Court dismissed the petitioner’s equal protection challenge, explaining that statutory
regimes may ‘“acknowledge . . . basic biological differences,” including the “difference between
men and women in relation to the birth process.” Id. at 73; see also Geduldig v. Aiello, 417 U.S.
484, 495-497 (1974) (rejecting equal protection challenge to exclusion of coverage for pregnancy-
related conditions because “[w]hile it is true that only women can become pregnant, it does not
follow that every legislative classification concerning pregnancy is a sex-based classification”).
Here, different members may undertake egg-sperm contact using different methods, but those
differences derive from the fundamental requirements of human conception—not this policy.

(iii) Plaintiff’s Proxy Discrimination Theory Also Fails.

Implicitly recognizing that she must go beyond the face of the policy, Plaintiff next argues
that the policy might still run afoul of Section 1557 as an instance of “proxy” discrimination. Opp.
10. This theory fails, too. Under Plaintiff’s theory, if certain treatments are not covered by a health

care plan, and the lack of coverage disproportionately impacts a particular group, it amounts to
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intentional discrimination. But the policy does not become discriminatory by requiring members
to demonstrate the medical necessity of a given treatment, even if establishing medical necessity
might expose certain members to higher out-of-pocket costs. See Weinreb, 323 F. Supp. 3d at 505
(dismissing Section 1557 claim based on failure to cover medication for a disease affecting only
women because the plaintiff failed to plausibly allege “Defendants’ intentions to interpret and apply
the guidelines in a discriminatory way’’); Briscoe, 281 F. Supp. 3d at 739 (dismissing Section 1557
claim based on plan’s exclusion of lactation counseling services, which could have impacted only
women, because plaintiffs did not plausibly allege “intentional” discrimination).

Again, Plaintiff’s cited authorities cannot save her claim. The Ninth Circuit’s “proxy
discrimination” holding in Hecox v. Little rested on a finding that the relevant statute was “carefully
drawn to target transgender women and girls.” 2023 WL 5283127, at *10 (9th Cir. Aug. 17, 2023).
Similarly in Rice v. Cayetano, 528 U.S. 495 (2000), the Supreme Court found that Hawaii had
intentionally used “ancestry” as a proxy for race. Id. at 514. Moreover, in both Hecox and Rice,
the legislative history of the challenged statutes revealed the respective state legislatures’ intent to
use the “proxy” to target the affected groups. See Hecox, 2023 WL5283127, at * 8 (observing that
“[d]uring the legislative debate on H.B. 500, the Act’s supporters stated repeatedly that the Act’s
purpose was to ban transgender women athletes from participating on female athletic teams in
Idaho™); Rice, 528 U.S. at 515-16 (examining prior versions of the statute, which clarified drafters’
intent to target race rather than the criteria that appeared on the face of the statute). Plaintiff makes
no such allegations here, nor could she: the policy’s infertility definition simply follows medical
guidelines. See Mot. 5 n.5.

Furthermore, unlike the classifications in Hecox and Rice, the policy’s neutral criteria
cannot be described as “almost exclusively indicators of membership in the disfavored group.” See
Pac. Shores Props., LLC v. City of Newport Beach, 730 F.3d 1142, 1160 n.23 (9th Cir. 2013)
(“proxy” must be “so closely associated with the disfavored group that discrimination on the basis
of such criteria is, constructively, facial discrimination against the disfavored group.”). Many

heterosexual women without a qualifying medical condition would not meet the Plan’s criteria for
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medical infertility without assisted egg-sperm contact. This group includes, for example, members
without a sexual partner and heterosexual members who cannot have procreative intercourse with
their partner for any number of reasons, such as geographic distance or medical conditions. See
Mot. 10. Plaintiff finds these examples “irrelevant,” Opp. 11, but the fact that many people outside
of the “protected group” are affected by the infertility policy in precisely the same way is plainly
relevant to whether the policy uses a “proxy” for discrimination; the ‘“close[ness]” of the
“associat[ion]” is the test, so a policy that sweeps in members outside of the “disfavored” group
cannot be facially discriminatory. See Pac. Shores, 730 F.3d at 1160 n.23.

Despite Plaintiff’s protestations, these individuals are unquestionably “similarly situated,”
because these are all individuals who must attempt egg-sperm contact through methods other than
heterosexual intercourse. The policy is agnostic as to whether any member—male, female,
heterosexual, or otherwise—has a “partner.” All that matters is whether the member has a medical
diagnosis of infertility. A single heterosexual woman would have to go about proving infertility in
the same way as Plaintiff would—by attempting conception through assisted egg-sperm contact for
the requisite period. See supra at 3-4.* So would a member in a couple where one partner has a
sexually transmitted infection necessitating the use of protection. Plaintiff points to the policy’s
carve-outs for “medically refractory erectile dysfunction or vaginismus preventing intercourse” as
evidence that the policy offers favorable treatment to heterosexuals unable to achieve unassisted
egg-sperm contact. Opp. 12. But these exceptions simply recognize two medical reasons why a
member might be unable safely to achieve egg-sperm contact (one of which applies to women
regardless of sexual orientation). There are a variety of non-medical reasons why heterosexual
members might not be able to achieve egg-sperm contact, and the policy equally applies to them.

Ultimately, the members that are similarly situated to Plaintiff—all members that cannot achieve

4 Plaintiff’s cases all concern policies that discriminated based on gender “plus” some other
factor. Opp. 11-12 (citing Frappied v. Affinity Gaming Black Hawk, LLC, 966 F.3d 1038, 1048
(10th Cir. 2020), Phillips v. Martin Marietta Corp., 400 U.S. 542, 544 (1971), and UAW v.
Johnson Controls, Inc., 499 U.S. 187, 199 (1991)). Those cases are inapposite here, where the
Policy distinguishes between claimants based only on one factor—the medical necessity of the
treatment.
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unassisted egg-sperm contact—face the same “burdens” as Plaintiff does. It is clear, then, that the
policy was not crafted to distinguish between participants based on sex, but on medical necessity.

B. Plaintiff Does Not Plausibly Allege “Unequal” Enforcement.

In the alternative, even if the policy is facially neutral, Plaintiff claims that she has alleged
that Aetna enforces it in a way that intentionally discriminates against LGBTQ members. In
support, Plaintiff cites her allegation that Aetna purportedly requires LGBTQ members in same-
sex relationships to submit documentation to prove they are medically infertile but allows
“cisgender members in a heterosexual relationship” to be “taken at their word.” Opp. 13-14 (citing
Compl. § 4). Plaintiff’s unequal enforcement theory is no more than a challenge to the policy’s
terms by another name, and at a minimum it also misstates the Plan documents.

The policy nowhere provides that heterosexual members will be “taken at their word” where
LGBTQ members are not. In reality, the Plan requires a// members to see a provider, receive a
diagnosis of medical infertility, and submit proof of medical infertility. SPD at 10.> The claims
for both LGBTQ members in same-sex relationships and cisgender members in a heterosexual
relationship must be truthful, and supported by adequate documentation. See SPD at 49 (“We may
immediately end your coverage if you commit fraud or you intentionally misrepresented yourself
when you applied for or obtained coverage.” (emphasis added)). The Plan’s actual terms settle the
question whether Plaintiff has adequately pled a claim of “unequal enforcement.” It is Plaintiff that
seeks to mandate selective enforcement of the Plan, by demanding an exemption from the
requirement to prove medical infertility.

* * *

This Court should reject Plaintiff’s attempt to satisfy Section 1557’s pleading standard by

evasively labe