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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

STATE OF NEW YORK, et al.,
Plaintiffs,
V.

U.S. DEPARTMENT OF LABOR, et
al.,

Defendants.

Civ. Action No. 18-1747-JDB

NOTICE OF LEGISLATION

Plaintiff the District of Columbia hereby informs the Court and the Parties that, on

December 10, 2018, D.C. Act No. 22-526, the “Health Insurance Marketplace Improvement

Emergency Amendment Act of 2018” (copy attached; see 65 D.C. Reg. 13,424 (Dec. 14,

2018)), became effective, and will remain effective for 90 days, pending enactment of

temporary and permanent legislation. See Atkinson v. D.C. Bd. of Elections & Ethics, 597 A.2d

863, 865 & n.5 (D.C. 1991) (explaining differences between emergency, temporary, and

permanent legislation).

DATED: January 4, 2019

MAURA HEALEY
Attorney General
Commonwealth of Massachusetts

By: /s/ Eric M. Gold
Eric M. Gold, Assistant Attorney General

Respectfully submitted,

LETITIA JAMES
Attorney General
State of New York

By: /s/ Matthew Colangelo
Matthew Colangelo (D.C. Bar No. 997893),
Executive Deputy Attorney General
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Stephen B. Vogel, Assistant Attorney
General

Attorneys for Plaintiff the State of
Massachusetts

KARL A. RACINE
Attorney General
District of Columbia

By: /s/ Robyn R. Bender

Robyn R. Bender (D.C. Bar No. 465117),
Deputy Attorney General

Andrew J. Saindon (D.C. Bar No. 456987),
Senior Assistant Attorney General

Valerie M. Nannery (D.C. Bar No. 488529),
Assistant Attorney General

Attorneys for Plaintiff the District of
Columbia

KATHLEEN JENNINGS
Attorney General
State of Delaware

By: /s/ llona Kirshon

Ilona Kirshon, Deputy State Solicitor
Jessica M. Willey, Deputy Attorney General
Attorneys for Plaintiff the State of Delaware

BRIAN E. FROSH
Attorney General
State of Maryland

Steven C. Wu (D.C. Bar No. 975434),

Deputy Solicitor General

Lisa Landau, Bureau Chief

Eric R. Haren (D.C. Bar No. 985189),

Special Counsel & Senior Advisor

Sara H. Mark, Special Counsel

Elizabeth Chesler, Assistant Attorney General
Matthew W. Grieco, Assistant Solicitor General
Paulina Stamatelos, Assistant Attorney General
Susan J. Cameron, Deputy Bureau Chief
Attorneys for Plaintiff the State of New York

XAVIER BECERRA
Attorney General
State of California

By:_/s/ Julie Weng-Gutierrez

Julie Weng-Gutierrez, Senior Assistant
Attorney General

Kathleen Boergers, Supervising Deputy
Attorney General

Nimrod P. Elias, Deputy Attorney General
Karli Eisenberg, Deputy Attorney General
Attorneys for Plaintiff the State of California

ANDY BESHEAR
Attorney General
Commonwealth of Kentucky

By: /s/ J. Michael Brown

J. Michael Brown, Deputy Attorney General
La Tasha Buckner, Assistant Deputy
Attorney General

S. Travis Mayo, Executive Director, Office
of Civil and Environmental Law

Taylor Payne, Assistant Attorney General
Attorneys for Plaintiff the Commonwealth of
Kentucky

GURBIR S. GREWAL
Attorney General
State of New Jersey
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By: /s/ Steven A. Sullivan

Steven A. Sullivan, Solicitor General
Kimberly S. Cammarata, Director, Health
Education and Advocacy

Attorneys for Plaintiff the State of Maryland

ELLEN ROSENBLUM
Attorney General
State of Oregon

By:_/s/ Scott J. Kaplan

Scott J. Kaplan, Senior Assistant
Attorney General

Henry Kantor, Trial Attorney

Sarah Weston, Trial Attorney

Attorneys for Plaintiff the State of Oregon

MARK R. HERRING
Attorney General
Commonwealth of Virginia

By: /s/ Toby J. Heytens

Toby J. Heytens, Solicitor General

Matthew R. McGuire, Principal Deputy
Solicitor General

Attorneys for Plaintiff the Commonwealth of
Virginia

By:_/s/ Matthew J. Berns

Matthew J. Berns (D.C. Bar No. 998094),
Assistant Attorney General

Jeffrey S. Posta, Deputy Attorney General
Attorneys for Plaintiff the State of New
Jersey

JOSH SHAPIRO
Attorney General
Commonwealth of Pennsylvania

By:_/s/ Michael J. Fischer

Michael J. Fischer, Chief Deputy Attorney
General

Nikole N. Brock, Deputy Attorney General
Attorneys for Plaintiff the Commonwealth of
Pennsylvania

BOB FERGUSON
Attorney General
State of Washington

By: /s/ Jeffrey G. Rupert

Jeffrey G. Rupert, Chief, Complex Litigation
Division

Jeffrey T. Sprung, Assistant Attorney
General

Marta Deleon, Assistant Attorneys General
Attorneys for Plaintiff the State of
Washington
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AN ACT
D.C. ACT 22-526

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 10, 2018

To amend, on an emergency basis, the Health Insurance Portability and Accountability Federal
Law Conformity and No-Fault Motor Vehicle Insurance Act of 1998 to revise definitions
of the terms “bona fide association”, “employer”, and “group health plan™, to apply the
requirements of the act to multiple employer welfare arrangements, to expand the
rulemaking authority of the Commissioner of the Department of Insurance, Securities and
Banking, and to impose requirements on multiple employer welfare arrangements and
short-term, limited-duration health insurance plans; to amend the Reasonable Health
Insurance Ratemaking and Health Care Reform Act of 2010 to apply its requirements for
small employers to certain multiple employer welfare arrangements; and to amend the
Federal Health Reform Implementation and Omnibus Amendment Act of 2014 to specify
that the requirements of the federal Patient Protection and Affordable Care Act and the
federal Public Health Service Act are incorporated by reference as such requirements
existed on December 15, 2017, and to apply the individual and small group requirements
of those federal health care acts to multiple employer welfare arrangements.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Health Insurance Marketplace Improvement Emergency Amendment
Actof 2018™.

Sec. 2. The Health Insurance Portability and Accountability Federal Law Conformity and
No-Fault Motor Vehicle Insurance Act of 1998, effective April 13, 1999 (D.C. Law 12-209; D.C.
Official Code § 31-3301.01 ef seq.), is amended as follows:

(a) Section 101 (D.C. Official Code § 31-3301.01) is amended as follows:

(1) Paragraph (3) is amended as follows:

(A) Subparagraph (E) is amended by striking the phrase **; and™ and
inserting a semicolon in its place.

(B) New subparagraphs (E-1) and (E-2) are added to read as follows:

“(E-1) Is domiciled and has its principal offices within the District;

“(E-2) Does not expand its membership based on geography; and™.

(C) Subparagraph (F) is amended by striking the phrase “under the laws of
the District of Columbia™ and inserting the phrase “by the Commissioner by rule™ in its place.
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(2) Paragraph (12) is amended by striking the phrase “except that such term™ and
inserting the phrase “as such section and its implementing regulations were in effect on
December 15, 2017, except that such term” in its place.

(3) Paragraph (19) is amended by striking the phrase “to the extent” and inserting
the phrase “as such section and its implementing regulations were in effect on December 15,
2017, to the extent” in its place.

(b) A new section 206a is added to read as follows:

“Sec. 206a. Application to multiple employer welfare arrangements.

“The individual market requirements of this title shall apply to a health benefit plan
offered by a multiple employer welfare arrangement, including an association or any other entity,
if the plan covers an individual in the District who is not an employee or dependent of a
participating employer.”.

(c) Section 207 (D.C. Official Code § (31-3302.07) is amended by adding a new
subsection (b-1) to read as follows:

“(b-1) The Commissioner may adopt regulations to establish and administer such
standards relating to the provisions of this act as may be necessary to improve access and
affordability of health insurance in the District and to maintain the requirements of the Patient
Protection and Affordable Care Act approved March 23, 2010 (124 Stat. 111; 42 U.S.C. § 18001,
note).”.

(d) Section 301 (D.C. Official Code § 31-3303.01) is amended as follows:

(1) Designate the existing text as subsection (a).

(2) A new subsection (b) is added to read as follows:

“(b) Small group market requirements under this titles shall apply to a health benefit plan
offered by a multiple employer welfare arrangement including an association or any other entity,
if the plan covers an employee of a small employer, as that term is defined in section 101(42), in
the District.”.

(e) New sections 313a, 313b, 313c, and 313d are added to read as follows:

“Sec. 313a. Treatment of certain multiple employer welfare arrangements.

“The Commissioner may issue rules to create a grandfathered status with respect to any
of the requirements of this act for multiple employer welfare arrangements that existed and
operated in the District as of December 15, 2017, and comply with federal law and regulations
applicable to multiple employer welfare arrangements as of December 15, 2017. The
Commissioner may also establish by rulemaking additional requirements for multiple employer
welfare arrangements granted grandfathered status.

“Sec. 313b. License requirement for non-District multiple employer welfare
arrangements.

“No multiple employer welfare arrangement located outside of the District may conduct
any business in the District, including marketing, offering, or issuing a health benefit plan to any
individual or employer, unless licensed as an insurer, a hospital and medical services
corporation, a fraternal benefit society, or a health maintenance organization.

“Sec. 313c. Licensing requirement for certain multiple employer welfare arrangements.
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“(a) A multiple employer welfare arrangement that is not fully insured , as described in
subsection (c) of this section, shall not operate in the District or market, offer, or issue a health
benefit plan to any individual or employer in the District without first meeting the requirements
for, and becoming licensed as, an insurer, a hospital and medical services corporation, a fraternal
benefit society, or a health maintenance organization.

“(b) The existence of contracts of reinsurance shall not be considered in determining
whether a multiple employer welfare arrangement is fully insured.

“(c) For the purposes of this section, a multiple employer welfare arrangement is not fully
insured unless the covered benefits it provides are:

“(1) Insured on a direct basis by an insurance company licensed to transact the
business of insurance in District; or
“(2) Arranged for or provided on a direct basis by
“(A) A hospital and medical services corporation;
“(B) A fraternal benefit society;
“(C) A health maintenance organization licensed in the District; or
“(D) Any combination of these entities.

“Sec. 313d. Short-term, limited-duration health insurance.

“(a) An insurer shall not provide short-term, limited-duration health insurance policies,
certificates of coverage, or contracts unless the insurer obtains a certificate of authority from the
Commissioner to offer health insurance.

“(b) An insurer offering for sale a short-term, limited-duration health insurance policy,
certificate of coverage, or contract shall apply the same underwriting standards to all applicants
for such coverage regardless of whether the applicant has previously been covered by a short-
term, limited-duration health insurance policy, certificate of coverage, or contract.

“(c) A short-term, limited-duration health insurance policy, certificate of coverage, or
contract shall not exclude from coverage as a pre-existing condition any medical or behavioral
health condition for which an applicant sought treatment in the prior 12 months or for which an
applicant is currently in an active course of treatment. An insurer shall not use underwriting
related to such a condition to deny enrollment in short-term, limited-duration coverage to an
applicant.

“(d) A short-term, limited-duration insurance policy, certificate of coverage, or contract
shall terminate not more than 3 months after its effective date.

“(e) A short-term, limited-duration health insurance policy, certificate of coverage, or
contract shall not be extended or renewed. The insurer shall not issue, directly or indirectly
through an affiliate, a new short-term, limited-duration health insurance policy, certificate of
coverage, or contract to an individual who had such a policy, certificate of coverage, or contract
from the insurer within the preceding 9 months.

“(f) An insurer shall ensure that each policy, certificate of coverage, or contract for
short-term, limited-duration health insurance and all application materials for enrollment in that
coverage displays prominently, in at least 14-point type, a statement that the coverage does not
constitute minimum essential coverage for the purposes of satisfying the individual responsibility
requirement in the District of Columbia, and any other disclosures the Commissioner may

%
J
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require through rulemaking, including the types of benefits and consumer protections that are
and are not included in the coverage.

“(g) A company offering for sale a short-term, limited-duration health insurance policy,
certificate of coverage, or contract shall provide to the Commissioner any information the
Commissioner requires by rulemaking.”.

Sec. 3. The Reasonable Health Insurance Ratemaking and Health Care Reform Act of
2010, effective April 8,2011 (D.C. Law 18-360; D.C. Official Code § 31-3311.01 ef seq.), is
amended as follows:

(a) Section 111 (D.C. Official Code § 31-3311.10) is amended as follows:

(1) Designate the existing text as subsection (a).

(2) New subsections (b) and (c) are added to read as follows:

“(b) Small group market requirements under this title shall apply to a health
benefit plan offered by a multiple employer welfare arrangement, including an association or any
other entity, if the plan covers an employee of a small employer, as that term is defined in section
101(42) of the Health Insurance Portability and Accountability Federal Law Conformity and No—
Fault Motor Vehicle Insurance Act of 1998, effective April 13, 1999 (D.C. Law 12-209; D.C.
Official Code § 31-3301.01(42)), in the District.

“(c) Individual market requirements under this title shall apply to a health benefit
plan offered by a multiple employer welfare arrangement, including an association or any other
entity, if the plan covers an individual in the District who is not an employee or dependent of a
participating employer.”.

(b) Section 112(1) (D.C. Official Code § 31-3311.11(1)) is amended by striking the
phrase “§ 18001, note)” and inserting the phrase “§ 18001, note), as the law and its
implementing regulations were in effect on December 15, 20177 in its place.

Sec. 4. The Federal Health Reform Implementation and Omnibus Amendment Act of
2014, effective May 2, 2015 (D.C. Law 20-265; 62 DCR 1529), is amended as follows:

(a) Section 101(a) (D.C. Official Code § 31-3461(a)) is amended to read as follows:

*“(a) Sections 1251, 1252, and 1304 of the Patient Protection and Affordable Care Act,
approved March 23, 2010 (124 Stat. 119; 42 U.S.C. §§ 18011, 18021, and 18024), and sections
2701 through 2709, 2711 through 2719A, and 2794 of the Public Health Service Act, approved
July 1, 1944 (58 Stat. 682; 42 U.S.C. §§ 300gg, 300gg-1, 300gg-2, 300gg-3, 300gg-4, 300gg-5,
300gg-6, 300gg-7, 300gg-8, 300gg-9, 300gg-11, 300gg-12, 300gg-13, 300gg-14, 300gg-15,
300gg-15A, 300gg-16, 300gg-17, 300gg-18, 300gg-19. 300gg-19A, and 300gg-94), (collectively
“federal health acts™) and any rules issued pursuant to the federal health acts, as the sections and
implementing regulations were in effect on December 15, 2017, are incorporated by reference
and shall apply to all insurers, hospital and medical services corporations, health maintenance
organizations, and multiple employer welfare arrangements, including associations or any other
entities providing a health benefit plan to a small employer, as that term is defined in section
101(42) of the Health Insurance Portability and Accountability Federal Law Conformity and No—
Fault Motor Vehicle Insurance Act of 1998, effective April 13, 1999 (D.C. Law 12-209; D.C.
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Official Code § 31-3301.01(42)), or an individual, that deliver or issue for delivery individual or
group health insurance policies, contracts, or certificates of coverage in the District.”.

(b) A new section 101a is added to read as follows:

“Sec. 101a. Applicability of federal health acts to multiple employer welfare
arrangements.

“(a) Requirements in the federal health acts incorporated by reference in section 101(a)
that apply to the small group market shall apply to health benefit plans offered by multiple
employer welfare arrangements including associations or any other entity, if the plan covers an
employee of a small employer, as that term is defined in section 101(42) of the Health Insurance
Portability and Accountability Federal Law Conformity and No—Fault Motor Vehicle Insurance
Act of 1998, effective April 13, 1999 (D.C. Law 12-209; D.C. Official Code § 31-3301.01(42)),
in the District.

*(b) Requirements in the federal health acts incorporated by reference in section 101(a)
that apply to insurers in the individual market apply to health benefit plans offered by multiple
employer welfare arrangements, including associations or any other entities, if the plan covers an
individual in the District who is not an employee or dependent of a participating employer.”.

Sec. 5. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 6. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).
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éﬁairman

Council of the District of Columbia
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Mayor \w\
District of\Columbs

APPROVED 5
December 10,2018
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