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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

Jason M. Healy, Esq.

The Law Offices of Jason M. Healy PLLC |

1750 Tyson Blvd. ‘ o ;
Suite 1500

McLean, VA 22012

RE: Expedited Judicial Review Determination

19-0407GC LifeCare Health Partners FY 2019 LTCH Site Neutral Outlier Budget Neutrality
Adjustment Group

19-0408GC Dlost Acute Medical FY 2019 LTCH Sitc Ncutral Outlier Budget Neutrality
Adjustment Group

19-0409GC Kindred Healthcare FY 2019 LTCH Site Neutral Outlier Budget Neutrality
Adjustment Group

19-0410GC Vibra Healthcare FY 2019 LTCH Site Neutral Outlier Budget Neutrality Adjustment
Group

Dear Mr. Healy:

The Provider Reimbursement Review Board (Board) has reviewed the Providers’ hearing request
and request for expedited judicial review (EJR) that was submitted on November 20, 2018
(received November 21, 2018). When the original hearing request was received, it was noted
that it was submitted as one large group appeal containing the four healthcare corporations
identified above. The Board sent you a development letter on December 12, 201 &, and advised
that the group appeal was filed as an invalid optional group appeal that violated 42 C.F.R.

§ 405.1837(b), and that the Board has established four common issuc related party (CIRP)
groups (identified above). You were instructed to submit a Schedule of Providers with the
associated jurisdictional documentation for each group, along with a copy of the EJR request and
exhibits for each group. This request for additional information affected the 30-day period to
respond to the EJR.! The requested information was submitted on January 3, 2019. The Board
has subsequently reviewed the request for EJR and the Schedules of Providers and associated
jurisdictional documents. The determination regarding EJR is set forth below.

| See 42 C.F.R. § 405.1842(b)(2), (e)(2)(i) and (e}(3)(ii).
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Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC ef al.
Page 2

Issue under Appeal

The issue under appeal in these cases is:

Whether the Centers for Medicare & Medicaid Services (“CMS™)
incorrectly applied the negative 5.1 percent outlier budget
neutrality adjustment twice to Long-Term Care Hospital
Prospective Payment System (“LTCH PPS”) site neutral case
payments in violatton of the Administrative Procedure Act
(“APA”™), the Social Security Act (“SSA”™), and other federal laws.?

Background

The LTCH PPS was established throngh Section 123 of the Medicare, Medicaid, and SCHIP
(State Children’s Health Insurance Program) Balanced Budget Refinement Act of 1999 (BBRA)
(Pub. L. 106—113) as amended by section 307(b) of the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000 (BIPA) (Pub. L. 106-554). These statutes provided for
payment for both the operating and capital-related costs of hospital inpatient stays in LTCHs
under Medicare Part A based on prospectively set rates. The Medicare prospective payment
system (PPS) for LTCHs applies to hospitals that are described in section 42 U.S.C.

§ 1395ww(d}(1)}(B)(iv) and is effective for cost reporting periods beginning on or after October
1, 2002. The LTCH PPS replaced the reasonable cost-based payment system that had been
cstablished under the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA).?

To be classified as a LTCH, a hospital must have an average length of stay greater than 25 days.*
In the Federal Fiscal Year (FFY) 2008 final rule, the Secretary adopted the use of the Medicare
severity long term care diagnosis related groups (MS-LTC-DRGs)} which are assigned to each
patient discharged from a LTCH as the basis for payment. The payment amount for each MS-
LTC-DRG is intended to reflect the average cost of treating a Medicare patient assigned to an
MS-LTC-DRG." Weights are assigned to MS-LTC-DRGs on an annual basis that are multiplied
against a Federal standardized rate® to arrive at a payment for the discharged patient after taking
other adjustments into consideration.’

Site Neutral Payment

For LTCH Part A discharges for cost report periods beginning on or after October 1, 2015 (FFY
2016), Congress established a new dual-rate payment structure for LTCH PPS hospitals, with

2 Providers’ EJR requests at 1.

> 80 Fed. Reg. 49,326, 49,599 (August] 7, 2015).

442 CF.R. §412.23(e)(2).

372 Fed. Reg. 47,130, 47,278 (August 22, 2007).

¢ The standardized rate is the average standardized charge for each DRG that is calculated by summing the charges
for all cases in the DRG and dividing that amount by the number of cases classificd in the DRG. See Medicare
Hospital Prospective Payment System How DRG Rates Are Calculated and Updated (Office of the Inspector
Gieneral, Report OEI-09-00-00200 (Aug. 2001)) on the internet at https://cig.hhs.gov/oei/reports/oei-09-00-
00200.pdf.

"See 42 CF.R. 8§ 412.515,412.521.
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Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC er al.
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two distinct payment rates.® The first payment rate is the LTCH PPS standard Federal payment
rate.” This rate only applies to discharges that meet one of two patient criteria: 3 or more days in
a subsection(d) hospital’® intensive care unit or LTCH ventilator services of at least 96 hours and
a principle diagnosis that is not psychiatric or rehabilitation.'! All other LTCH discharges are
reimbursed at the site neutral payment rate which is the lesser of the IPPS comparable per diem
amount (including applicable outlier payments) or 100 percent of the estimated serv1ces
involved.'?

LTCH are transitioning to the new LTCH PPS dual rate with a blended payment rate that applies
to site neutral case discharges in cost reporting periods beginning on or after October 1, 2015
(FFY 2016) and on or before September 30, 2019 (FFY 2019)."* During this transition period,
the blended payment rate for site neutral cases is equal to one-half of the site neutral payment
rate and one-half of the LTCH PPS standard Federal payment rate." Beginning on October 1,
2019 (FFY 2020), site neutral cases will be paid at 100 percent of the site neutral payment rate.

High Cost Outlier Payments

Both the standard Federal payment rate and the site neutral payment rates include additional
payments for high cost outliers (HCO) that have extraordinarily high costs relative to most
discharges. For cases paid under the Federal payment rate, the HCO outlier rate is set annually
by the Secretary. LTCH cases that are paid under the site neutral basis receive outlier payments
that equal 80% of the estimated cost of the case above the HCO threshold which is the sum of |
the LTCH PPS payment for the case and the applicable fixed-loss amount for such case.'”® The
calculation of the site neutral payment cases is separate from the standard LTCH Federal
payment rate cases.'® For LTCH site neutra! cases, the HCO threshold is the site neutral
payment rate for the case plus the IPPS fixed loss amount.

Budget Neutrality Adjustment

The site neutral payment rate for LTCH was first implemented in FFY 2016 though the
IPPS!"/LTCH PPS rulemaking. In.the 2016 IPPS/LTCH PPS Final Rule, the Secretary adopted a
budget neutrality factor adjustment for the site neutral portion of the LTCH site neutral blended
payment rate.'® The Secretary stated that this budget neutrality adjustment was necessary ““to
ensure that estimated HCO payments payable to site neutral payment rate cases in [FFY] 2016
do not result in any increase in estimated aggregate FY 2016 LTCH PPS payments.”"® The

8 See penerally 80 Fed. Reg. 24,323, 24,525-24,553 (April 30, 2015) and 80 Fed. Reg. 45,430, 49,599-49,623 (Aug.
17, 2017).

Y42 U.S.C. § 1395ww(m)(6)(A)ii) and 42 C.F.R. § 412.522(b).

1042 U.S.C. § 1395ww(d).

42 U.S.C. § 1395ww(m)(G)(A)Gi), (iif), (iv).

12 14 at § 1395ww(m)(6)(B)(ii) and 42 C.F.R. §412.522(a).

3 1g at § 1395ww(m)(E)RIE)(D).

' Id. at § 1395ww(m){6)}B)Gi).

1342 C.F.R. § 412.525(a)(3). See also 83 Fed. Reg. 41,144, 41,734 (August 17, 2018)
16 See e.g. 80 Fed. Reg. at 49,804,

17 Inpatient Prospective Payment System.

18 80 Fed. Reg. at 49,805.

1% Id,
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budget neutrality adjustment reduced the LTCH site neutral payment rate amount by 5.1
percent.’® In the same final rule, the Secretary also finalized high cost outlier budget neutrality
adjustment of 5.1 percent to the IPPS operating and capital standardized amounts.?! The IPPS
payment rate, as reduced by the IPPS outlier budget neutrality adjustment, is used to determine
the TPPS comparable per diem amount under the LTCH PPS site neutral payment rate discussed
above.

Providers’ Position

The Providers explain that during the comment period for the FFY 2016 LTCH PPS rulemaking,
the Providers and other stakeholders submitted comments objecting to the budget neutrality
adjustment to both the site neutral high cost outlier payments and the operating standardized
amount. The Praviders believe that proposed budget neutrality adjustment (BNA) was
duplicative of the outlier budget neutrality adjustment already applied 1o the IPPS payment rate.
The American Hospital Association (AHA) explained that they believed that:

[T]he inpaticnt PPS rates uscd as the basis for the site-neutral
payment rates are already subject to a BNA for the inpatient PPS’s
5.1 percent outlier pool. However, within the LTCH payment
framework, CMS [the Centers for Medicare & Medicaid Services]
proposes a second BNA of 2.322 percent for the site neutral outlier
pool. CMS’s rationale for this second BNA is to ensure that the
site-neutral HCO payments do not increase aggregate LTCH PPS
payments. However, we strongly disagree that the additional 2.3
percent BNA is necessary to achieve this goal; rather, it was
already achieved when the 5.1 percent BNA was applied to the
inpatient PPS rates used as the basis for the site neutral rates. We
recommend that CMS calculate standard LTCH PPS and site
ncutral rates separately, without any co-mingling of these
payments, as mentioned previously. Furthermore, the second BNA
prevents LTCH site-neutral payments from aligning with inpatient
PPS payments for the associated MS-DRGs and MS-LTCH-DRGs,
which would counter the goals of BiBA [Bipartisan Budget Act of
201512 ‘

In response to this and other comments, in the FFY 2016 Final rule the Secretary stated that she
disagreed with the commenters statements that a budget neutrality adjustment for the site neutral

2 7d.

2 Id. at 49,785.49,794-95,

22 See Providers’ EJR requests at 8, Fint. 6. See also Jd. at 49,785.49,794-95. (The AHA’s 2016 comment letter
references at 2.3 percent budget neutrality adjustment. CMS initially proposed a 2.3 percent adjustment in the FY
2016 Proposed Rule because CMS planned to apply a budget neutrality adjustment to all LTCH PPS payments. FY
2016 IPPS/LTCH PPS Proposed Rule, 80 Fed. Reg. 23,324, 24 649 (Apr, 30, 2015). However, in the FY 2016 Final
Rule, CMS decided that it would instead apply a 5.1 percent adjustment only 1o the site neutral portion of the
blended rate.)

B Providers’ EJR Request at 8.
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payment rate HCO payments is unnecessarily duplicative and declined to adopt the commenters
recommendations. The Secretary explained that:

While the commenters are correct that the IPPS bage rates that are
used in site neutral payment rate calculation include a budget
neutrality adjustment for IPPS HCO payments, that adjustment is
merely a part of the calculation of one of the inputs (that 1s, the
TPPS base rates) that are used in the LTCH PPS computation of
site neutral payment rate. The HCO budget neutrality factor that is
applied in determining the IPPS base rates is intended to fund
estimated HCO payment made under the TPPS, and is therefore
determined based on estimated payments made under the IPPS. As
such, the HCO budget neutrality factor that is applied to the IPPS
base rates does not account for the additional HCO payments that
would be made to site neutral payment rate cascs under the LTCH -
PPS. Without a budget neutrality adjustment when determining
payment for a case under the LTCH PPS, any HCO payment
payable to site neutral payment rate cases would increase
aggregate LTCH PPS payments above the level of expenditure if
there were no HCO payments for site neutral payment rate cases.
Therefare, our proposed approach appropriately results in LTCH
PPS payments to site neutral payment rate cases that are budget
neutral relative to a policy with no HCO payments to site neutral
payment rate cases.?*

These types of comments continued in subsequent Federal Register notices through the current
Federal fiscal year. The Providers had hoped that the Secretary would corrected the alleged error
before the end of the LTCH site neutral transition period on September 30, 2019. In FFY 2020,
the entire payment for site neutral cases will be lesser of the IPPS comparable per diem amount
or 100 percent of the estimated cost of the case.”® The Providers explain that if the Secretary
continues to nsist on applymg the duplicative outlier budget neutrality adjustment in FFY 2020,
the adjustment will apply to the entire site neutral payment. The Providers believe that LTCH’s
have already experienced a significant reduction in payments for site neutral cases and that
applying a budget neutrality adjustment twice to site neutral payments only increases the
financial pressure on these facilities.

The Providers are disputing the application of a budget neutrality adjustment to LTCH site
neutral case payments that reduces the payments below what they would otherwise be in the
absence of HCO payments for qualifying site neutral cases. They contend this is not budget
neutrality, rather it is a payment cut that is arbitrary and unsupported. They argue that the
Secretary set the target amount of the LTCH HCO payments at 5.1% of total site neutral
payments, but the extra budget neutrality adjustment reduces the total LTCH site neutral
payments by another 5.1%.2° The Providers assert that this action is arbitrary and capricious, an

24 80 Fed. Reg. at 49,622,
%42 U.S.C. § 1395ww(m)(6)(B)(i)-(ii).
¥ providers® EJR requests at 19.
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abuse of discretion and not in accordance with the Administrative Procedure Act, the Social
Security Act and the laws authorizing thec LTCH PPS and not supported by substantial evidence.

The Providers believe EJR is appropriate because the Board has jurisdiction over the appeals and
lacks the authority to decide the legal question in these cases. There are no material facts in
dispute and the challenge here is whether the budget neutrality adjustment violates the dual-rate
structure of the LTCH PPS in the SSA and exceeds the Secretary’s authority under the
authorizing legislation for LTCH PPS.?” The Providers believe that the duplicative budget
neutrality adjustment is arbitrary and capricious and violates the APA.

Decision of the Board

Under the Medicare statute codified at 42 U.S.C. § 139500(f}(1) and the regulations at 42 C.F.R.
§ 405.1842(H(1) (2016), the Board 1s required to grant a provider’s EJR request if it determines
that: (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (i1) the
Board lacks the authority to decide a specific legal question relevant to the specific matter at issue
because the legal question is a challenge either to the constitutionality of a provision of a statute
or to the substantive or procedural validity of a regulation or CMS Ruling.

The Board has determined that the participants involved with the instant EJR requests Wthh
appealed from the issuance of the August 17, 2018 Federal Register’ *® are timely filed. In
addition, the participants’ documentation shows that the estimated amount in controversy
exceeds $50,000, as required for a group appeal.*® The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board’s Decision Repgarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and the Providers
in these appeals are entitled to a hearing before the Board,

2) Based upon the remaining Providers’ assertions regarding whether the
Secretary incorrectly applied the outlier budget neutrality adjustment

7 id at 28.

28 In accordance with the Administrator’s decision in District of Columbia Hospital Association Wage Index Group
Appeal, (HCFA Adm. Dec, January 15, 1993) Medicare & Medicaid Guidg (CCH) ¥ 41, 025, the wage index notice
published in the Federal Register is a final determination, Likewise, other rate notices published in the Federal
Repgister can be considered final determinations.

2% The Board notes that the participants in thesc group appeals have cost report periods beginning on or afier
Yanuary 1, 2016, which would subject their appeals to the newly-added 42 CF.R. § 405,1873 and the related
revisions to 42 C.F.R. § 413.24()) regarding submission of cost reports. See 80 Fed. Reg. 70298, 70555-70604
(Nov. 13, 2015). However, the Board notes that § 405.1873(b) has not been triggered because neither party has
questioned whether any Provider’s cost report included an appropriate claim for the specific item under appeal. See
80 Fed. Reg. at 70,556,

30 See 42 C.F.R. § 405.1837.
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twice to the LTCH site neutral case payments, there are no findings of
fact for resolution by the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42
C.F.R. § 405.1867); and

4) It is without the authority to decide the legal question of the Secretary
incorrectly applied the outlier budget neutrality adjustment twice to the
LTCH site neutral case payments for FFY 2019 as delineated in the
August 17, 2018 Federal Register.

Accordingly, the Board finds that the question of whether the Secretary incorrectly applied the
outlier budget neutrality adjustment twice to the LTCH site ncutral casc payments properly falls
within the provisions of 42 U.S.C. § 139500(f)(1) and hereby grants the Providers’ requests for
EJR for the issue and the subject year. The Providers have 60 days from the receipt of this
.decision to institute the appropriate action for judicial review. Since this is the only issue under
appeal the Board hereby closes the cases.

Board Members Participating: ' For the Board:

Clayton J. Nix, Esq. 1/28/2019
Charlotte F. Benson, CPA T T
Gregory H. Ziegler, CPA, CPC-A

Robert A. Evarts, Esq. X Clayton J. Nix
Susan A. Turner, Esq ‘ Clayton J. Nix, Fsq.
Chair

Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Bill Tisdale, Novitas Solutions (Electronic Mail w/Schedules of Providers)
Bruce Synder, Novitas Solutions (Electronic Mail w/Schedules of Providers)
Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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The 101 providers in these group appeals (“Providers”) are Medicare certified long-term
acute care hospitals (“LTCHs”) operated by LifeCare Health Partners (“LifeCare”), Post Acute
Medical (“Post Acute™), Vibra Healthcare (“Vibra™), and Kindred Healthcare (“Kindred™) that
submit this Request for Expedited Judicial Review (“EJR”). Pursuant to 42 U.S.C. §
139500(f)(1) and 42 C.F.R. § 405.1842, the Provider Reimbursement Review Board (“PRRB” or
the “Boafd”) should grant the Providers’ Request for EJR for the following reasons: (1) the
Providers submitted a timely request to appeal a matter in controversy exceeding the $50,000
threshold for a group appeal; (2) there are no material facts in dispute; (3) the issue in these cases
requires a determination of the validity of a budget neutrality adjustment that CMS applies 10 the
site neutral portion of the LTCH prospective payment system blended payment rate; and (4) the

PRRB lacks the authority to decide this issue and grant the relief the Providers are requesting.

L STATEMENT OF THE ISSUE

Whether the Centers for Medicare & Medicaid Services (“CMS”) incorrectly applied the
negative 5.1 percent outlier budget ncutrality adjustment twice to Long-Term Care Hospital
Prospcctive Payment System (“LTCH PPS”) site neutral case payments in violation of the
Administrative Procedure Act (“APA"), the Social Security Act (“SSA™), and other federal laws.

IL LEGAL BACKGROUND

A. LTCH PPS

Under the Medicare program, different payment methodologies are used to reimburse
different types of providers. The Medicare reimbursement system for LTCHs, the LTCH
prospective payment system (“LTCH PPS”), is based on different levels of cost than the system
applicable to general acute care hospitals. ‘For general acute care hospitals, Medicare inpatient
costs are reimbursed under the inpatient hospital prospective payment system (“iPPS”) in which

a hospital receives a fixed payment amount per discharge (adjusted for area wage differences)

1
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using Medicare severity diagnosis related groups (“MS-DRG s”).l The general acute care
hospital MS-DRG payment rate is based on the national average cost of treating a Medicare
patient’s condition in that type of facility. Although the average length of stay varies for each
MS-DRG, the average stay of all Medicare patients in a general acute care hospital is
approximately six days. Thus, the prospective payment system for general acute care hospitals is
not designed to reimburse hospitals on a regular basis for long-stay hospital care.

For a hospital to be reimbursed under the LTCH PPS, by contrast,.it must have an

average Medicare inpatient length of stay that is greater than twenty-five days, which reflects the

medically complex cases treated in LTCHs. Each patient discharged from a LTCH is assigned to

a distinct Medicare severity long-term care diagnosis related group (“]VIS—I.‘TC—DZRG”),2 and the
LTCH is generally paid a predetermined fixed amount applicable to the assigned MS-LTC-DRG
(adjusted for area wage differences). The payment amount for each MS-LTC-DRG is intended
to reflect the average cost of treating a Medicare patient assigned to that MS-LTC-DRG in a
LTCH.

Wcights are assigned to MS-DRGs and MS-LTC-DRGs on an annual basis that are
multiplied against a Federal standard rate to arrive at the payment for the discharged pétiem,
after taking other adjustments into consideration. See 42 C.F.R. §§ 412.515,412.521. Most of
the MS-LTC-DRGs for LTCHs are the same as the MS-DRGs for general acute care hospitals,

but the weights are generally higher. In addition, the Federal standard ratc has been much

1 ~ The IPPS final rule for FY 2008 refined the DRG patient classification system to take into
account the severity of the patient’s condition for the first time. See 72 Fed. Reg. 47130 (Aug.
22,2007). These Medicare-severity DRGs or “MS-DRGs” were created to account for
complications or comorbidities. Id.

2 The IPPS final rule for FY 2008 also created Medicare-severity DRGs for LTCH PPS, referred to
as “MS-LTC-DRGs”. See 72 Fed. Reg. 47130 (Aug. 22, 2007).
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gréater for LTCHss than for general acute care hospitals: $41,558.68 under the LTCH PPS for FY
2019, see Exhibit 51, 83 Fed. Reg. 49836, 49847 (Oct. 3, 2018) (correction notice), compared to
approximately $6,000 under the IPPS for FY 2019, see id. at 49844-45 (operating and capital
rates combined).

B.  Site Neutral Payment

for LTCH Part A discharges in cost reporting periods beginning on or after October 1,
2015, Congress established a new dual-rate payment structure under the LTCH PPS, with two
distinct payment rates. Exhibit 6, 42 U.S.C. § 1395ww(m){6) (SSA § 1886(m)(6)). The first
payment rate is the LTCH PPS standard Federal payment rate. 1d. at § 1395ww(m)(6){A)(ii)
(SSA § 1886(m)(6)(A)(ii)). This first payment rate only applies to discharges that meet one of
the two patient criteria established by section 1206 of the Pathway for SGR Reform Act of 2013
(“PSRA”), Pub. L. No. 113-67, Div. B, 127 Stat. 1165 (2013)3—3 or more days in a “subscction
(d) hospital”4 intensive care unit (“ICU”) or LTCH ventilator services of at least 96 hours—and
a principal diagnosis that is not psychiatric or rehabilitation. Id. at §§
1395ww(m)(6)(AXi1),(111),(iv) (SSA § 1886(m)}6)(A)(ii),(it1).(iv)). All other LTCH Part A
discharges aI-e reimbursed at the site neutr;il payment rate, which is the lesser of the IPPS

comparable per diem amount (including any applicable outlier payments) or 100 percent of the

3 Congress has amended Section 1206 of the Pathway for SGR Reform Act of 2013 on several
occasions. However, none of the amendments are at issue in these appeals. See Bipartisan
Budget Act of 2018, Pub. L. No. 115-123, § 51005, 132 Stat. 64 (2018); 21st Century Cures Act,
Pub. L. No. 114-255, §§ 15009(a), 15010(a), 130 Stat. 1033 (2016); Consolidated Appropriations

Act, 2016, Pub. L. No. 114-113, § 231, 129 Stat. 2242 (2015), Protecting Access to Medicare Act.
of 2014, Pub. L. No. 113-93, § 112(a), 128 Stat. 1040 (2014).

4 A.refe::ence to section 1861(d)(1B) of the SSA (42 U.S.C. § 1395x(d)(1B)). These are
primarily general short-term acute care hospitals paid by Medicare under the IPPS.
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estimated cost of the services involved. Id. at § 1395ww(m){(6)(B)(i1) (SSA
§ 1886(m)(6)(B)(ii)).

CMS implemented the site neutral payment rate through the regulation at 42 CF.R.

§ 412.522. Exhibit 7. The IPPS comparable per diem amount used for determining L.TCH site
neutral payments is calculated by adding the adjusted standardized IPPS operating amount to the
adjusted capital IPPS Federal rate, divided by the geometric average length of stay of the specific
MS-DRG under the IPPS, and multiplying that amount by the covered days of the LTCH stay,
but no higher than the full IPPS payment amount. Exhibit 5, FY 2016 IPPS/LTCH PPS Final
Rule, 80 Fed. Reg. 49326, 49608-09 (Aug. 17, 2015).

LTCHs are transitioning to the new LTCH PPS dual-rate structure with a blended
payment rate that applies to site neutral case discharges in cost reporting pcfiods beginning on or
after October. 1, 2015 and on or before September 30, 2019. Exhibit 6,42 U.S.C.

§ 1395ww(m)(6)(B)(i)1) (SSA § 1886(m)(6)(B)(i)(1)). During this transition period, the blended
payment rate for site neutral cases is equal to one-half the site neutral payment rate and one-half
of the LTCH PPS standard Federal payment rate. Id. at § 1395ww(m)(6)(B)(ii) (SSA

§ 1886(m}(6)(B)(ii)). FY 2019 is the last year of the transition period. LTCH site neutral case
discharges on or after October 1, 2019 will be paid at 100 percent of the site neutral payment
rate.

C. High Cost Outlier Payments

In addition to the standard Federal payment rate for a Medicare discharge, Medicare
makes additional payments for high cost outlier (*“HCO") cases that have extraordinarily high
costs relative to the costs of most discharges. These high cost outlier payments arc a feature of

both the IPPS and the LTCH PPS. Exhibit 9,42 U.5.C. § 1395ww(d)(5)(A)(ii) (SSA

§ 1886(d)(5)(A)(ii)); Exhibit 8, 42 C.F.R. § 412.525(a)(1). CMS sets a threshold each year at the

4
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maximum loss that a provider can incur for a case with unusually high costs before the provider
will receive an additional high cost outlier payment.

Like LTCH cases that are paid the standard Federal payment rate, site neutral cases paid
at the IPPS comparable per diem amount may include a LTCH outlier paymeht. Exhibit 6, 42
USC. § ]3;95ww(m)(6)(B)(ii)(I) (SSA § 1886(m)(6)(B)1)(1)). The HCO playment for site

neutral cases is equal to 80% of the estimated cost of the case above the HCO threshold. Exhibit

8,42 C.F.R. § 412.525(a)(3); Exhibit 2, 83 Fed. Reg. at 41734 (“[A]ln LTCH receives 80 percent
of the difference between the estimated cost of the.case and the applicable HCO threshold, which
is the sum of_lhe LTCH PPS .payment for the case and the applicable fixed-loss amount for such
case.”). Each fiscal year, CMS establishes a HCO threshold for site neutral payment rate cases
that is separate from the HCO threshold used for standard LTCH Federal payment rate cases.
See e.g., Exhibit 5, 80 Fed. Reg. at 49804 (establisﬁing a $22,544 site neutral HCO threshold for
FY 2016). For LTCH site neutral cases, the HCO threshold is the site neutral payment rate for
the case plus the IPPS fixed-loss amount. Exhibit 2, 83 Fed. Reg. at 41734 (“For site neutral
payment rate cases, we adc;ptcd the operating IPPS HCO target (currently 5.1 percent) and set
the ﬁ;:ed—]oss amount for site neutral payment rate cases at the value of the IPPS fixed-loss
amount.”}. There is no additional HCO payment for site neutral payment rate cases that are paid
at 100 percent of the estimated cost of the case. Exhibit 5, 80 Fed. Reg. at 49804 (“[Alny site
neutral payment rate case that is paid 100 percent of the estimated cost of the case (because that
amount is lower than the IPPS comparable per diem amount) will not be eligible to receive a

HCO payment because, by definition, the estimated costs of such cases would never exceed the

1IPPS comparable per diem amount by any threshold.”).
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III. MATERIAL FACTS

A. FY 2016 Rulemaking

CMS first implemented the site neutral payment rate for LTCHs during the FY 2016
IPPS/LTCH PPS rulemaking. Inthe FY 2016 IPPS/LTCH PPS Final Rule, CMS adopted a
budget neutrality factor (adjustment) for the site neutral portion of the LTCH site neutral blended
[_;aymenl rate {the “BNA™). Exhibit 5, FY 2016 IPPS/LLTCH PPS Final Rule, 80 Fed. Reg.
49326, 49805 (Aug. 17, 2015). CMS claimed that this budget neutrality adjustment was
necessary “to ensure that estimated HCO payments payable to site neutral payment rate cases in
FY 2016 do not result [in] any increase in estimated aggregate FY 2016 L.TCH PPS payments . .
.7 Id. CMS finalized this budget neutrality adjustment to reduc.e the LTCH site neutral
payment rate amount by 5.1%. Id. In the same FY 2016 Final Rule, CMS also finalized high
cost outlier budget neutrality adjustments of negative 5.1% to the IPPS operating standardized
amount and approximately the same amount to the IPPS capital Federal rate.5 1d. at 49785,
49794-95. The IPPS payment rate, as reduced by these IPPS outlier budget neutrality
adjustments, is used to determince the IPPS comparable per diem amount under the LTCH PPS
site neutral payment rate discussed ahove.

During the comment period for the FY 2016 LTCH PPS rulemaking, the Providers and
other stakeholders submitted comments to CMS objecting to the BNA. The Providers explained
to CMS that the proposed BNA was duplicative of the outlier budget neutrality adjustment

already applied to the IPPS payment rate. For example, Kindred Healthcare, the parent company

Each year, the IPPS operating standardized amount budget neutrality adjustment is 5.1% and the
IPPS capital outlier budget neutrality adjustment is approximately 5.1%. Accordingly, for the
sake of clarity, this Request for Expedited Judicial Review will generally refer to both IPPS
adjustments as a budget neutrality adjustment of 5.1%.
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of many of the Providers in this group, and another LTCH company submitted a comment letter
to CMS that stated:

Specifically, CMS alrcady reduced the operating standardized payment amount
under the IPPS and the capital federal rate under the capital PPS for outliers. In
determining these payment rates for FY 2016, CMS reduced the IPPS payment
rate by a factor of 0.948999 and CMS reduced the capital PPS payment rate by a
factor of 0.935731. It would be duplicative (i.e., CMS would be removing
outlier payments twice) if CMS also applies the proposed site neutral HCO
BNA. This would be the case because the IPPS comparable per diem amount
will be based on the FY 2016 IPPS payment rate, which has already been
adjusted by the 5.1 percent outlier target. Since CMS has already reduced
the FY 2016 IPPS payment rate by the 5.1 percent of estimated outlier
payments in FY 2016, it would be inappropriate for CMS to reduce LTCH
payments that are based on the IPPS rate again for site neutral cases that
qualify as HCOs. Therefore, we object to CMS* proposal to apply a separate
HCO BNA to LTCH site neutral payments.

Exhibit 23, Kindred Healthcare, Inc. & Sclect Medical Holdings Corp., Comment Letter on FY
2016 IPPS/LLTCH PPS Proposed Rule at 39 (June 16, 2015),

hitps://www.regulations.gov/contentStreamer?documentld=CMS -2015-0049-

0222&attachmentNumber=] &contemtType=pdf (footnote omitted). Post Acute and Vibra also

submitted comments to CMS objecting to the duplicative budget neutrality adjustiment. See
Exhibit 24, Post Acute Medical ,- Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at

23-25 (June 16, 2015), htips://www.regulations.gov/contentS treamer?documentid=CMS§-2015-

0049-0199& attachmentNumber=1 &cbmemTygc=gdf; Exhibit 50, Vibra Healthcare, Comment
Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 19-21 (June 15, 2015). Vibra’s FY 2016
comment letter explained that Vibra objected to the BNA because the IPPS comparable per diem
amount was already reduced by the same 5.1%. See Exhibit 50, Vibra Healthcare, Comment
Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 21.

Leading hospital trade associations also submitted comments to CMS during the FY 2016

rulemaking opposing the erroneous BNA. The American Hospital Association (“AHA™)
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submitted a comment letter to CMS objecting to the “two outlier-related BN As for site-neutral
rates.” Exhibit 25, American Hospital Association, Comment Letter on FY 2016 IPPS/LLTCH
PPS Proposed Rule at 7 (June 15, 2015),

htips://www.regulations.gov/contentStreamer?documentld=CMS-2015-0049-

0121 &attachmentNumber=1&contentType=pdf. The AHA explained:

Specifically, the inpatient PPS rates used as the basis for site-neutral payment
rates are already subject to a BNA for the inpatient PPS’s 5.1 percent outlier pool.
However, within the LTCH payment framework, CMS proposes a second BNA of
2.3 percent for the site-nentral outlier pool. CMS8’s rationale for this second BNA
is to ensure that site-neutral HCO payments do not increase aggregate LTCH PPS
payments. However, we strongly disagree that the additional 2.3 percent
BNA is necessary to achieve this goal; rather, it was already achieved when
the 5.1 percent BNA was applied to the inpatient PPS rates used as the basis
for the site-neutral rates. We recommend that CMS calculate standard
LTCH PPS and site-neutral rates separately, without any co-mingling of
these payments, as mentioned previously. Furthermore, the second BNA
prevents LTCH site-neutral payments from aligning with inpatient PPS payments
for associated MS-DRG and MS-LTC-DRGs, which would counter the goals of
BiBA.6

The Federation of American Hospitals (“FAH”) submitted similar comments in response
to the FY 2016 Proposed Rule. The FAH opposed the outlier budget neutrality adjustment for
LTCH site neutral cascs because “CMS has already accounted for estimated outlier payments for
site nentral cases when it adjusted the IPPS payment rate for FY 2016.” Exhibit 26, Federation

of American Hospitals, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 67 (June

6 The AHA’s FY 2016 comment letter references a 2.3% budget neutrality adjustment. CMS
initially proposed a 2.3% adjustment in the FY 2016 Proposed Rule because CMS planned to
apply a budget neutrality adjustment to all LTCH PPS payments. FY 2016 IPPS/LTCH PPS
Proposed Rule, 80 Fed. Reg. 24324, 24649 (Apr. 30, 2015). However, in the FY 2016 Final
Rule, CMS decided that it would instead apply a 5.1% adjustment only to the site neutral portion

of the blended payment rate. See Exhibit 5, FY 2016 IPPS/LL.TCH PPS Final Rule, 80 Fed. Reg.
at 49805.
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16, 2015), https://www.regulations.gov/contentStreamer?documentld=CMS -201 5-0049-

0188&attachmentNumber=1&contentType=pdf. The FAH explained that because LTCH site

neutral cases are already paid at the IPPS comparable rate, the additional budget neutrality
adjustment is “an additional unwarranted reduction in payment.” Id.

In the FY 2016 Final Rule, CMS acknowledged that it received comments objecting to
the site neutral outlier budget neutrality adjustment. Exhibit 5, 80 Fed. Reg. at 49622. 1In
response to these objections, CMS stated:

We disagree with the commenters that a budget neutrality adjustment for site
neutral payment rate HCO payments is unnecessary or duplicative. While the
commenters are correct that the IPPS base rates that are used in site neutral
payment rate calculation include a budget neutrality adjustment for IPPS HCO
payments, that adjustment is merely a part of the calculation of one of the inputs
(that is, the IPPS base rates) that are used in the LTCH PPS computation of site
neutral payment rate. The HCO budget neutrality factor that is applied in
determining the IPPS base rates is intended to fund estimated HCO payment made
under the 1PPS, and is therefore determined based on estimated payments made
under the IPPS. As such, the HCO budget neutrality factor that is applied to the
IPPS base rates does not account for the additional HCO payments that would be
made to site neutral payment rate cases under the LTCH PPS. Without a budget
neutrality adjustment when determining payment for a case under the LTCH PPS,
any HCO payment payable to site neutral payment rate cases would increase
aggregate LTCH PPS payments above the level of expenditure if there were no
HCO payments for site neutral payment rate cases. Therefore, our proposed
approach appropriately results in LTCH PPS payments to site neutral payment
rate cases that are budget neutral relative to a policy with no HCO payments to
site neutral payment rate cases. For these reasons, we are not adopting the
commenters’ recommendation to change the calculation of the IPPS comparable
per diem amount to adjust the JPPS operating standardized amount used in that
calculation to account for the application of the IPPS HCO budget neutrality
adjustment.

Id. Despite admitting that the “HCO budget neuntrality factor that is applied in determining the
IPPS base rates is intended to fund estimated HCO payment made under the IPPS,” CMS
finalized the separate 5.1 percent reduction to the LTCH site neutral payment rate for the LTCH

site neutral outlier budget neutrality adjustment. Id.
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B. FY 2017 Rulemaking

A similar process played out during the FY 2017 LTCH PPS rulemaking. CMS proposed
a 5.1% budget neutrality adjustment to the LTCH site neutral payment rate portion of the
blended payment rate. FY 2017 IPPS/LTCH PPS Proposed Rule, 81 Fed. Reg. 24946, 25288 -89
(Apr. 27,2016). Commenters again responded that the proposed adjustment was flawed because
CMS alrcady reduced fhe IPPS comparable per diem amount to account for outlier payments.
Kindred Healthcare,? LifeCare Hospitals,8 Post Acute Medical,? and Vibra HealthCarel0 each
submitted comments objecting to the proposed budget neutrality adjustment in the FY 2017

Proposed Rule. Kindred Healthcare included a table that clearly shows the duplication using the

components of the site neutral payment rate. Exhibit 27 at 20-22, Table 1. Without making this
change, the duplicative BNA not only “exaggerates the disparity in payment rates across
provider settings,” as MedPAC states, but it is also purely punitive. Id. at 22. The AHALl apd

FAH 12 also opposed the proposed site neutral budget neutrality adjustment in the FY 2017

7 Exhibit 27, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2017 IPPS/L.TCH PPS Proposed Rule at 18-25 (June 17, 2016),
hitps://www.reculations. gov/contentStreamer?documentld=CMS -2016-0053-
0521 &attachmentNumber=1&contem Type=pdf.

8 Exhibit 28, LifeCare Hospitals, Comment Letter on FY 2017 IPPS/LL.TCH PPS Proposed Rule at
7-11 (June 15, 2016), https://www.regulations.pov/contentStreamer?documentId=CMS-2016-
0053-03135 &attachmentNumber=1&content Type=pdf.

9 Exhibit 29, Post Acute Medical, Comment Letter on FY 2017 IPPS/I.TCH PPS Proposed Rule at
14-21 (June 17, 2016), https://www.regulations.gov/contentStreamer?documentld=CMS-2016-
0053-1262 &attachmentNumber=1 &contentTvpe=pdf.

10 Exhibit 30, Vibra Healthcare, Comment Letter on FY 2017 TPPS/LTCH PPS Proposed Rule at
14-21 (June 17, 2016), https://www.regulations. gov/contentStreamer?documentld=CMS-2016-
0053-0483 &attachmentNumber=1 &contem Type=pdf.

11 Exhibit 31, American Hospital Association, Comment Letter on FY 2017 IPPS/LTCH PPS
Proposed Rule at 5-8 (June 17, 2016), https://www.aha.org/system/files/advocacy-
issues/letter/2016/160617-let-nickels-slavitt-ltch.pdf.

12 Exhibit 32, Federation of American Hospitals, Comment Letter on FY 2017 IPPS/L.TCH PPS
Proposed Rule at 4849 (June 17, 2016),

Continued on following page
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Proposed Rule. Many of these comments requested that CMS not only fix the erroneous
calculation of the budget neutrality adjustment for FY 2017, but also correct the adjustment CMS
applied in FY 2016 because the hospitals were systematically underpaid. See e.g., Exhibit 27,
Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2017
IPPS/LTCH PPS Proposed Rule at 23 (“CMS must reverse this adjustment to all FY 2016
payments, or make an equivalent prospective increase iﬁ payments to FY 2017 site neutral rate
cases to account for this underpayment.”).

The Medicare Payment Advisory Cornmissién (“MedPAC™) also criticized the BNA.
MedPAC’s FY 2017 commént letter objected to the separate budget neutrality adjustment for
LTCH site neutral high-cost outliers because, as the Providers and hospital trade associations

were telling CMS, “the IPPS standard payment amount is already adjusted to account for HCO
payments.” Exhibit 31, MedPAC, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule

at 16 (May 31, 2016), https://fwww.regulations.gov/contentStreamer?documen tid=CMS-2016-

0053-0123&attachmentNumber=1&contentType=pdf. MedPAC explained why it was incorrect

for CMS to apply another budget neutrality adjustment to the LTCH site neutral payment rate:

CMS proposes to use the IPPS fixed-loss amount to determine if a discharge paid

" under the site-neutral rate qualifies to receive an HCO payment again for FY
2017. CMS sets the IPPS fixed-loss amount each year at a level that it estimates
will result in aggregate HCO payments equal 5.1 percent of total IPPS payment.
To account for the spending attributed to these outlier payments, CMS
reduces the IPPS base payment rates to maintain budget neutrality in the
IPPS. The IPPS-comparable rate used to pay for site-neutral cases in
LTCHs includes an adjustment for budget neutrality to account for spending
associated with HCOs.

Continued from previous page
https://www.regulations. gov/contentStreamer?document Jd=CMS8-2016-00353 -
0575 &attachmentNumber=1 &content Type=pdf.
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With the Commission’s payment principles in mind, MedPAC urges CMS to
eliminate the proposed payment adjustiment for discharges paid the site-
neutral rate to account for outlier payments under this payment
methodology. Given that the IPPS standard payment amount is already
adjusted to account for HCO payments, CMS' proposal to reduce the site-
neutral portion of the LTCH payment by a budget neutrality adjustment of
0.949 is duplicative and exaggerates the disparity in payment rates across
provider settings, Given this duplication, CMS should not adjust the site-
neutral rate further.

1d. at 16-17 (emphasis added).

Despite objections from even more LTCHs, and strong objections from MedPAC, in
written comments to the agency, CMS again dismissed these concerns and finalized the BNA for
FY 2017. See Exhibit 4, FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed. Reg. 56762, 57308-09
(Aug. 22, 2016).13 CMS said in the FY 2017 Final Rule that it continued to disagree with
commenters “who assert that a HCO budget neutrality adjustment for site neutral payment rate
cases is inappropriate, unnecessary, or duplicative.” Id. CMS also added that it has “broad
authority” to establish adjustments to the LTCH PPS standard Federal payment rate. Id,
Additionally, CMS attempted to make the argument that Congress approved of CMS’
implementation of the duplicative BNA because “Congress was well aware of how Qe had
implemented our HCQ policy under the LTCH PPS under § 412.525 at the timé of the enactment
of section 1206 of Pub]i-c Law 113-67" and ‘;Congress was also well aware of how we had
implemented our ‘IPPS comparable per diem amount’ concept in the [short-stay outlier] context

at the time of the enactment of section 1206 of Public Law 113-67.” 81 Fed. Reg. at 57308.

i3 In the FY 2017 IPPS/LTCH PPS Final Rule, CMS did make one change to the application of the
BNA. CMS decided that the budget neutrality adjustment would not be applied to the HCO
payment for site neutral payment rate cases. Exhibit 4, 81 Fed. Reg. at 57309.

12
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C. FY 2018 Rulemaking

In FY 2018, CMS continued applying the BNA over the objections of the Providers and

others. The FY 2018 IPPS/LTCH PPS Final Rule contained an identical budget neutrality

adjustment. Exhibit 3, FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990, 3854446

(Aug. 14, 2017). During the FY 2018 comment period, Kindred Healthcare, 14 LifeCare

Hospitals, 15 Post Acute Medical,16 and Vibra HealthCare!7 cach submitted comments opposing

the proposed adjustment for FY 2018. The Providers also continued to request that CMS correct

the duplicative adjustment that CMS already applied to FY 2016 and FY 2017 LTCH site neutral

payments. See e.g., Exhibit 34, Kindred Healthcare & Select Medical Holdings Corporation,

Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 12 (“CMS should reverse this

adjustment to all FY 2016 and FY 2017 payments, or make an equivalent prospective increase in

payments to FY 2018 site ncutral ratc cases to account for this underpayment.”). In addition to

the Providers, the AHA and FAH again objected to the FY 2018 budget neutrality adjustment. 18

14

15

16

17

18

Exhibit 34, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2018 TPPS/ALTCH PPS Proposed Rule at 5-12 (June 13, 2017), ‘

https:/www.regulations. gov/contentStreamer?documentld=CMS-2017-0055-

4033 &attachmentNumber=1 &contentType=pdf.

Exhibit 35, LifeCare Hospitals, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at
14-18 (June 13, 2017), https://www.regulations. gov/contentStreamer?documentld=CMS-2017-
0055-3745 &attachmentNumber=1 &content Type=pdf.

Exhibit 36, Post Acute Medical, Comment Let&:r on FY 2018 IPPS/L.TCH PPS Proposed Rule at
4 (June 12, 2017), hitps:/fiwww repulations, gov/contentStreamer?documentld=CMS-2017-0055-
3620&attachmentNumber=] &contentType=pdf.

Exhibit 37, Vibra Healthcare, Comment ELetter on FY 2018 IPPS/LTCH PPS Proposed Rule at
20-23 (June 13, 2017), hitps://www.regulations. sov/contentStreamer?documentld=CMS§-2017 -
0055-3729 &attachmentNumber=1&conmentType=pdf.

Exhibit 38, American Hospital Association, Comment Letter on FY 2018 IPPS/LLTCH PPS
Proposed Rule at 4-7 (June 13, 2017),
https.//www.resnlations.gov/contentSireamerdocumentld=CMS-201 7-0055-
3995&atiachmentNumber=1&contentType=pdf; Exhibit 39, Federation of American Hospitals,
Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 62-63 (June 13, 2017),
Continued on following page
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Despite these objections for a third year, CMS again finalized the budget neutrality adjustment
without any change. See Exhibit 3, FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990,
38544-46 (Aug. 14,2017). CMS reiterated its belief that it has “the authority to adopt the site
neutral payment rate HCO policy in a budget neutral manner” and referred readers to its
responses to comments in the two previous years. Id. at 38546.

D. FY 2019 Rulemaking

In the FY 2019 IPPS/LTCH PPS Proposed Rule, CMS again préposed a budget neutrality
factor (adjustment) for all LTCH site neutral payment rate cases. CMS claimed that this
adjustment is necessary so that HCO payments for such cases do not result in any change to
estimated aggregate LTCH pay}ments. Exhibit 1, FY 2019 IPPS/LTCH PPS Proposed Rule, 83
Fed. Reg. 20164, 20596 (May 7, 2018). The proposed budget neutrality adjustment would

reduce the LTCH site neutral payment rate amount by 5.1% to offset the cost of LTCH site

‘neutral HCO payments in FY 2019. Id. In addition to this budget neutrality adjustment for

LTCH site neutral HCO cases, CMS again proposed adjusting the IPPS payment rate to account
for projected IPPS outlier payments. Exhibit 1, 83 Fed. Reg. at 20583. Specifically, CMS
proposed a budget neutrality adjustment to reduce the IPPS payment rate by 5.1%. Id. Asin
prior years, the IPP;S rate is used to deiernﬁﬁe the IPPS comparable per diem amount for LTCH
site neutral payment rate cases. |

In response to the FY 2019 IPPS/LTCH PPS Proposed Rule, the Providers and other
commenters again objected to the budget neutrality adjustment for LT'CH site neutral HCO cases

on the grounds that the adjustment is duplicative of the budget neutrality adjustment CMS

Continued from previous page
https:/www.regulations, gov/contentStreamer 2documentld=CM8§-2017-0055-
4057 &atta:;hmentNumber=] &content Type=pdf.
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proposed to apply to the IPPS payment rate. CMS’ calculation of the 5.1% LTCH PPS site
neutral budget neutrality adjustment did not account for the budget neutrality adjustment CMS
already proposed for the IPPS payment rate. Similar to prior years’ comment letters, Kindred
Healthcare’s FY 2019 comment letter continued to ob_.icct to the BNA:

Consistent with MedPAC’s and the AHA’s comments, we strongly disagree with
the proposed 0.949 budget neutrality adjustment for site neutral cases that qualify
as high-cost outliers. CMS already reduced the FY 2019 site neutral payment
amount for estimated outlier payments via the IPPS HCO outlier factor and the
capital PPS outlier factor. CMS should not reduce LTCH site neutral payments by
another 5.1%.

Exhibit 40, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY

2019 IPPS/LTCH PPS Proposed Rule at 42 (June 25, 2018),

https://www.regulations.gov/contentStreamer?documentld=CMS -2018-0046-

1349& artachmentNumber=1&contentType=pdf. LifeCare’s FY 2019 comment letter also

explained to CMS that the proposed LTCH site neutral adjustment was duplicative of the

adjustments already included in the LTCH site neutral payment rate: “This BNA is duplicative

and unwarranted because CMS has already applied budget neutrality adjustments to reduce the

operating and capital portions of the IPPS standard Federal payment rate by the same 5.1%,
before using that rate to determine the IPPS comparable per diem amount for site neutral
payment cases.” Exhibit 41, LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 14 (June 21, 2018),

hups:.//www.regulations gov/conteniSireamer?documentld=CMS -2018-0046-

1055 &attachmentNumber=1&contentType=pdf. Similarly, Vibra’s FY 2019 comment lctter

contained similar comments that expléined CMS’ error in calculating the budget neutrality
adjustment. Exhibit 42, Vibra Healthcare, Comment Letter on FY 2019 IPPS/LTCH PPS

Proposed Rule at 21-25 (June 25, 2018),

15
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https://www.regulations.gcov/contentStreamer?documentld=CMS -2018-0046-

1360&attachimentNumber=1&contentType=pdf. As in prior years, the AHA and FAH also

objected to the FY 2019 site neutral outlier budget neutrality adjustment. See Exhibit 43,
American Hospital Association, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at

6-8 (June 25, 2018), https://www.regulations.gov/contentStreamer?documentld=CMS-2018-

0046-1495&attachmentNumber=1&contentType=pdf; Exhibit 44, Federation of American

Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 42-43 (June 25,

2018), https://www.regulations.gov/contentStreamer?documentld=CMS-2018-0046-

1468&attachmentNumber=1&contentType=pdf.

The FY 2019 comment letters specifically asked CMS to take a fresh look at this issue
and consider the detrimental effect the duplicative adjustment would have on LTCHs in FY
2019, but also the harm that already occurred by applying the adjustment in FYs 2016 through -
2018. See Exhibit 41, LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 15 (*Because CMS has been unwilling to address these issues directly the past
two years, we are forced to raise them again for consideration this year.”); Exhibit 40, Kindred
Healthcare & Select Medical Holdings Corporation, Comment I.,ett_er' on FY 2019 IPPS/LTCH
PPS Proposed Rule at 36 (“We request that CMS take a fresh look at this issue to avoid a
continuation of this erroneous policy.”); id. at 42 (“CMS’ unwillingness to address these issues
directly the past two years requires that we raise them again for further consideration this year.
We ask that CMS take our concerns more seriously, now that the agency has had additional time
to consider the matter and the analysis and table we provided.”).

The Providers’ comment letters explained that after tafcing a fresh look at this issue and

correcting the erroneous adjustment for FY 2019, CMS also needed to fix the duplicative

16
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adjustments already applied in FY's 2016 through 2018. See e.g., Exhibit 40, Kindred Healthcare
& Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 42 (“For the same reason, it was incorrect for CMS to apply the 5.1% site
neutral HCO BNA to FY 2016, FY 2017 and FY 2018 payments for site neutral rate cases. CMS
should reverse this adjustment to all FY 2016, FY 2017 and FY 2018 payments, or make an
equivalent prospective increase in payments to FY 2019 site neutral rate cases to account for this
underpayment.”).

Despite these comments, CMS finalized the duplicative budget neutrality adjustment for
all LTCH site neutral payment rate cases in the FY 2019 IPPS/LTCH PPS Final Rule. Exhibit 2,
FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. 41144, 41737-38 (Aug. 17, 2018). At the
same time, CMS finalized the 5.1% budget neutrality adjustment to the IPPS payment rate. Id. at
41723, 41728. In the FY 2019 Final Rule, CMS offered only a brief response to the Providers’
comments objecting to the budget neutrality adjustment, essentially repeating what it had said in
the FY 2018 Final Rule:

We continue to disagree with the commenters that a budget neutrality adjustment

for site neutral payment rate HCO payments is inappropriate, unnecessary, or

duplicative. As we discussed in response to similar comments (82 FR 38545

through 38546, 81 FR 57308 through 57309, and 80 FR 49621 through 49622),

we have the authority to adopt the site neutral payment rate HCO policy in a

budget neutral manner. More importantiy, we continue to believe this budget

neutrality adjustment is appropriate for reasons outlined in our response to the

nearly identical comments in the FY 2017 IPPS/LTCH PPS final rule (81 FR

57308 through 57309) and our response to similar comments in the FY 2016

IPPS/LTCH PPS final rule (80 FR 49621 through 49622).
Id. at 41738. Accordingly, CMS is applying a budget neutrality factor of 0.949 to reduce the site

neutral payment rate portion of the LTCH PPS blended payment rate for all site neutral cases,

despite the fact that the IPPS comparable amount has alrcady been reduced to offset IPPS outlier
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payments. This BNA reduces site neutral case payments by an additional 5.1% for .all LTCHs,
including the Providers in these group appeals.

The Providers have given CMS ample opportunity to correct the flawed methodology for
determining the LTCH site neutral payment outlier budget neutrality adjustment. The Providers
clearly spelled out the duplication in their comments, and MedPAC agreed that a separate budget
neutrality adjustment should not be applied for this reason. However, CMS has been dismissive
of the Providers’ concerns.

The Providers had hoped that CMS would correct the error before the end of the LTCH
site neutral transition period because when the transition period ends on September 30, 2019, the
monetary consequences of CMS’ error will double. See Exhibit 6,42 U.S.C.

§ 1395ww(m)(6)(B)Y(iXI) (SSA § 1886(m)(6)(B)(1)(I)). Starting in FY 2020, the entire payment
for site nentral cases will be the lesser of the IPPS comparable per diem amount or 100% of the
estimated costs of the case. Id. at §§ 1395ww(m)(6)(B)(i)-(ii). If CMS continues to insist on
applying the duplicative outlicr budget neutrality adjustment in FY 2020, the adjustment will
apply to the entire site neutral payment. The Providers’ LTCHS are already experiencing
significantly reduced Medicare payments for site neutral cases. Applying a budget neutrality
adjustment twice to site neutrai payments only in;:reases the financial pressure on these hospitals
and unnecessarily deters care for Medicare patients in LTCHs. The Provide;s have no choice but
to seek relief from the courts.

IV.  ARGUMENT

The Providers do not dispute that CMS can apply a budget neutrality adjustment to
LTCH site neutral case payments s;) that overall LTCH payments do not increase due to high

cost outlier payments for qualifying site neutral cases. What the Providers dispute is the
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application of a budget neutrality adjustment to LTCH site neutral case payments that reduces
overall LTCH payments below what they would otherwise be in the absence of hi:gh cost outlier
payments for qualifying site neutral cases. This is not budget neutrality. Itis a payment cut that
is completely arbitrary and unsupported, and results in a windfall to the Medicare program.

CMS set the target amount of LTCH HCO payments at 5.1% of total LTCH site neutral
payments. The simple math is clear that CMS can only reduce total LTCH site neutral payments
by 5.1% to maintain budget neutrality. Yet, the extra BNA at issue here reduces t;)tal LLTCH site
neutral payments by anor.her 5.1% in the name .of budget neutrality.

The Providers, hospital trade associations and MedPAC have repeatedly told CMS not to
apply the extra budget neutrality adjustment. CMS has stubbornly refused, with unconvincing
attempts to recast the IPPS outlier budget neutrality adjustments as “inputs” that only relate to
the IPPS. But this form over function argument does not change the math. CMS has continued
setting the LTCH site neutral payment rate based upon an erroneous calculation that includes
double the budget neutrality adjustment for HCO payments.

CMS has committed a clear error of judgment by refusing to correct this error in the FY
2016, FY 2017, FY 2018 and FY 2019 IPPS/LTCH PPS Final Rules. It is arbitrary and
capricious, an abuse of discretion, not in accordance with the APA, the SSA and the laws
authorizing the LTCH PPS, and it is not supported by substantial evidence. Because the PRRB
lacks the authority to reverse the agency’s budget neutrality adjustment, we request that the
PRRB certify these appeals for expedited judicial review,

A. Requirements for EJR

In order to be eligible for EJR, the providers in a group appeal must satisfy three
requirements. First, the providers must be eligible for a PRRB hearing (i.e., the Board must have

Jurisdiction over the appeal because the providers meet the amount-in-controversy requirement
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of 42 C.F.R. § 405.1837(a)(3) and the 180-day window for requesting an appeal as set forth in
§ 405.1835(a)(3)). Second, there must be no factual issues in dispute. Third, the case must turn
on a legal question that the PRRB lacks authority to decide. See 42 C.F.R. § 405.1842.

Because the PRRB is bound by the Social Security Act as well as the implementing
regulations and CMS rulings (see 42 C.F.R. § 405.1867), the Board lacks authority to decide an
issue when the appeal involve;s a challenge to the constitutionality of a statute, or the substantive
or procedural validity of a regulation or CMS ruling. Specifically, the regulation on EIR states
that:

The Board’s decision must grant EJR for a legal question relevant to a specific

matter at issue in a Board appeal if the Board determines the following conditions

are satisfied:

(1) The Board has jurisdiction to conduct a hearing on the specific matter at issue
in accordance with §405.1840 of this subpart.

(ii) The Board lacks the authority to decide a specific legal question relevant to
the specific matter at issue because the legal question is a challenge either to the
constitutionality of a provision of a statute, or to the substantive or procedural
validity of a regulation or CMS Ruling.

42 C.F.R. § 405.1842(f)(1) (emphasis added).
The Board has stated that it has “no authority to dictate or fashion CMS policy or to
retroactively apply policy changes,” and has granted EJR where “the remedies that the Providers

are secking arc not provided for, nor arc they addressed in the [applicable] statute or

regulations.” See Hunterdon/Somerset 2001 Wage Index Grp. v. Riverbend Gov’t Benefits
Adm’r, PRRB Hearing Dec. No. 2004-D13, Case No. 01-088 1GE at 6 (Apr. 14, 2004). In
addition, if there is a statute, regulation, or CMS ruling that would specifically preclude granting

the remedy sought by the provider, EJR would be appropriate. See Qakwood Hosp. and Med.

Ctr. v. Blue Cross Blue Shield Ass’n, PRRB Hearing Dec. No. 02-1686 (Nov. 16, 2005).
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B. The Providers Meet the Jurisdictional Requirements for a PRRB Hearing
The first -requirement for EJIR is‘met because the PRRB has jurisdiction over these group
appeals since (1) the PRRB has jurisciiction to hear the Providers’ direct appeals of a budget
neutrality adjustment published in the Federal Register; (2) the Providers filed a request for a
hearing with the PRRB within 180 days of the publication of the budget neutrality adjustment in
the Federal Register; and (3) the amount in controversy for each group is over $50,000. These
elements are based in section 1878(a) and (b) of the Social Security Act, which provides that:
(a)...[Alny hospital which receives payments in the amounts computed under
subsection (b) and (d) of section 1886 and which has submitted such reports

within such time frame as the Secretary may require in order to make payment

under such section may obtain a hearing with respect to such payment by the
Board, if—
(1) such provider

(A)(ii) is dissatisfied with a final determination of the Secretary as to the amount
of the payment under subsection (b) or (d} of section 1886,

(2) the amount in controversy is $10,000 or more, and

(3) such provider files a request for a hearing . . ., with respect to appeals under
paragraph (1){A)(ii), 180 days after the notice of the Sccretary’s final
detcrmination.

(b) The provisions of subsection (a) shall apply to any group of providers of
services if each provider of services in such group would, upon the filing of an
appeal (but without regard to the $10,000 limitation), be entitled to such a

hearing, but only if the matters in controversy involve a common question of fact
or interpretation of law or regulations and the amount in controversy is, in the
aggregate, $50,000 or more.

42 U.S.C. § 139500 (SSA § 1878); sce also 42 C.F.R. § 405.1837(a) (“A provider . . . has a right
to a Board hearing, as part of a group appeal with other providers, with respect to a final
contractor or Secretary determinatién for the provider’s cost reporting period, only if—(1) The
provider satisfies individually the requirements for a Bdard hearing under § 405.1835(a) or

§ 405.1835(c), except for the $10,000 amount in controversy requirement . . . and (3) The
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amount in controversy is, in the aggregate, $50,000 or more, as determined in accordance with
§405.1839 of this subpart.”).

The Secretary previously interpreted this statute to grant the PRRB jurisdiction over a
hospital’s appeal “only afier an NPR has been issued for the hospital’s first cost reporting period
under the prospective payment system.” Medicare Program; Provider Reimbursement Review
Board Jurisdiction Over Appeals From Estimation of and Modifications to Base Year Costs
Under the Prospective Payment System, 49 Fed. Reg. 22413, 22415 (May 29, 1984). However,
the United States Court of Appeal for the District of Columbia Circuit later determined that,
contrary to the Secretary’s mterpretation, “a year-end cost report is not a report which is
necessary in order for the Secretary to make PPS payments, apd the appeals provision applicable

to PPS recipients cannot be read to require hospitals to filc cost reports and await NPRs prior to

filing a PRRB appeal.” Exhibit 16, Washington Hosp. Cir. v. Bowen, 795 F.2d 139, 145 (D.C.

Cir. 1986).
Since Washington Hosp. Ctr., the PRRB and the CMS Administrator have recognized
that the PRRB has jurisdiction in cases involving provider challenges to CMS prospective

payment system policies published in the Federal Register. See e.g., Crozer-Keystone Hosp. v.

BlueCross BlueShield Ass’n/Highmark Medicare Servs., CMS Admin. Dec. (December 21,

2009) (finding that the PRRB had jurisdiction over a challenge to the FY 2007 IPPS wage index

published in the Federal Register); King & Spalding FFY 2014 0.2% IPPS Reduction Group,

PRRB Jurisdictional Dec., Case No. 14-2154G (Mar. 12, 2014) (finding that the PRRB has
jurisdiction over a challenge to the -0.2% reduction to the IPPS standardized amount and capital
standard Federal payment rate, to offsct the impact of the “two-midnight” rule, that was

published in the Federal Register); Youngstown-Warren 02 MSA Wage Index Grp. v. BlueCross
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Ass’n/Nat’] Gov’t Servs., Inc., PRRB Hearing Dec. No. 2012-D5, Case No. 02-0531G (July 26,
2011) (finding that the PRRB has jurisdiction over a challenge to the FY 2002 hospital wage

index published in the Federal Register); Hall Render FFY 2018 ATRA/MACRA 0.7% D&C

Adjustment Groups, PRRB Jurisdictional Dec., Case Nos. varicus (Jul. 24, 2018) (finding that

the PRRB has jurisdiction over a challenge to the documentation and coding adjustment for FY
2018 published by CMS in a Federal Register notice).

A provider’s direct challenge to payment policies published in the Federal Register is
appropriate for EIR, even though the PRRB is sometimes reluctant to reach this conclusion. See

Exhibit 17, Cape Cod Hosp. v. Sebelius, 677 F. Supp. 2d 18, 25 (D.D.C. 2009), rev’d on

different grounds. In Cape Cod, plaintiffs brought challenges to both the FY 2007 and 2008

Final Rules before the Board, contending that CMS erred in applying the annual budget
neutrality adjustment factor to the wage index rather than the standardized amount. Id. at 24,
Although the Board initially determined that the Medicare regulations precluded judicial review,
the United States District Court for the District of Columbia vacated the Board’s decision and
remanded to the Secretary for reconsideration of the hospitals’ appeals. 1d. After the Secretary
remanded to the PRRB, the Board determined that expedited judicial review was appropriate.
Similarly here, the PRRB has jurisdiction over the Providers’ direct appeals of the FY 2019
LTCH PPS site neutral outlier budget neutrality adjustment.

Relying on a prior version of 42 C.F.R. § 405.1804(a), the PRRB previously believed it
did not have jurisdiction in appeals challenging budget neutrality adjustments published in the

Federal Register. See e.g., St. Rose Hospital, PRRB Jurisdictional Dec., Case. No. 14-0483 at 5

(Dec. 19, 2013) (“The Board concludes that it lacks jurisdiction over the appeal because review

of budget neutrality adjustments is expressly prohibited by the statute and regulations.”). This
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interpretation was based on language in section 405.1804(a), since revised, that said
administrative review was not available for the “determinati.on of the requirement, or the
proportional amount, of any budget neutrality adjustment in the prospective payment rates.”
Exhibit 18, 42 C.F.R. § 405.1804(a) (2013).

In 2013, CMS revised this regulation because it was inconsistent with the text of section
1878(d)(7) of the SSA. -Section 1878(d)(7) only precludes review of the budget neutrality
adjustment authorized by section 1886(c)(1) of the SSA. Section 1886(c)(1) only requircd a
budget neutrality adjustment so that FY 1984 and FY 1985 IPPS payments would be budget
neutral. The regulatory text of section 405.1804(a) was therefore inconsistent with the statutory
text of SSA section 1878(d)}(7) with respect to the Board’s junisdiction over challenges to budget
neutrality adjustments. Now, the regulation only precludes administrative review of “the budget
neutrality adjustment in the prospective payment rates required under section 1886(e)(1) of the
Social Security Act.” Exhibit 19, 42 C.F.R. § 405.1804(a) (2017) (emphasis added). When
revising the regulation, CMS stated that this “technical conforming change clarifies that there is
no administrative or judicial review with respect to the budget neutrality adjustments enumerated
in section 1886(e)(1) of the Act, and this preclusion of review does not apply to other budget
neutrality adjustments under the IPPS.” Medicare and Medicaid Programs: Provider
Reimbursement Determinations and Appeals, 78 Fed. Reg. 74826, 75162 (Dec. 10, 2013). The
Providers here are not challenging the budget neutrality adjustment authorized by section
1886(e)(1) of the SSA. Accordingly, 42 C.F.R. § 405.1804(a) does not preclude the Board from
accepting jurisdiction over the Providers® challenge to the BNA.

With the exception of the budget neutrality adjustment required under section 1886(e)(1)

of the SSA, the PRRB now recognizes that it has jurisdiction over challenges to all other budget
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neutrality adjustments. See e.g., Exhibit 20, Toyon 2009 Rural Floor Budget Neutrality Group,

PRRB Jurisdictional Dec., PRRB Case No. 09-1313G (Apr. 6, 2017) (finding that the PRRB has
jurisdiction over challenge to application of statewide rural floor budget neutrality adjustment

factor); HCA 2010 Sole Community Re-basing Group, PRRB_ Jurisdictional Dec., PRRB Case

No. 09-1864GC at 2 (Dec. 31, 2015) (finding that the PRRB has jurisdiction over a challenge to
the application of budget neutrality adjustments to the hospital-specific rate for sole community
hospitals because 42 C.F.R. § 405.1804 “has been revised, permitting the Board to review budget

neutrality adjustments of the type under appeal in this case.”); Exhibit 22, Toyon 2009-2010

SCH Hospital Specific Rate Rebasing Group, PRRB Jurisdictional Dec., PRRB Case No. 10-

0351G (Dec. 31, 2015) (finding that the PRRB has jurisdiction over a challenge to budget
neutrality adjustments to sole community hospitals® hospital specific rates).

No other statute or regulation precludes administrative review of a budget neutrality
adjustment under the LTCH PPS. See 42 C.F.R. §§ 405.1804, 405.1840(b) and
405.1842(f)(2)(1). The Social Security Act and implementing regulations only prohibit
administrative and judicial review of the following matters:

(1) A finding in a contractor determination that expenses incurred for certain

itemns or services furnished by a provider to an individual are not payable under

title XVIII of the Act because those items or services are excluded from coverage
under section 1862 of the Act and Part 411 of the regulations. Review of these
findings is limited to the applicable provisions of sections 1155, 1869, and

1879(d) of the Act and of Subpart I of Part 405 and Subpart B of Part 478 of the

regulations, as applicable.
42 C.F.R. § 405.1840(b)(1).

(a) The determination of the requirement, or the proportional amount, of the

budget neutrality adjustment in the prospective payment rates required under

section 1886(e)(1) of the Social Security Act.

{b) The establishment of—
(1) Diagnosis related groups (DRGs);
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(2) The methodology for the classification of inpatient discharges within the
DRGs; or

(3) Appropriate weighting facts that reflect the relative hospital resources used
with respect to discharge within each DRG.

42 C.F.R. § 405.1804 Groplementing 42 U.S.C. § 1395ww(d)(7) (SSA § 1886(d)(7)) and 42
U.S.C. § 139500(g) (SSA § 1878(2))).

Moreover, the Providers timely submitted a PRRB Group Appeal Request on November
20, 2018, see LTCH 2019 Site Neutral Outlier Budget Neutrality Adjustment Group Appeal
Request at 1, less than 180 days after the site neutral budget neutrality adjustment for FY 2019
was published in the Federal Register on August 17, 2018, see Exhibit 2, FY 2019 IPPS/LTCH
PPS Final Rule, 83 Fed. Reg. 41144 (Aug. 17,2018).19

Finally, the amount in controversy in each group appeal exceeds the $50,000 statutory
requirement for a group appeal, see 42 U.S.C. § 139500(b) (S§SA § 1878(b)); 42 CFR. §
405.1837(a)(3). The amount in controversy in the LifeCare group appeal (Case No. 19-0407GC)
is approximately $1,252,030. See LifeCare Health Partners FY 2019 LTCH Site Neutral Qutlier
Budget Neutrality Adjustment Group Schedule of Providers. The amount in controversy in the -
Post Acute group appeal (Case No. 19-0408GC) is approximately $1,291,270. See Post Acute
Medical FY 2019 LTCH Site Neutral Outlicr Budget Neutrality Adjustment Group Schedule of
Providers. The amount in controversy in the Kindred group appeal (Case No. 19-0409GC) is
approximately $5,471,180. See Kindred Healthcare FY 2019 LTCH Site Neutral Outlier Budget

Neutrality Adjustment Group Schedule of Providers. The amount in controversy in the Vibra

19 On November 20, 2018, the Providers submitted a single Group Appeal Request to form an optional
group that included all 101 Providers. The Board received this request on November 21,2018, On
December 12, 2018, the Board issued a letter explaining that the single group appeal with alt 101
Providers was being converted into four Common Issue Related Party (“CIRP") group appeals (one
CIRP group for cach of the four distinct healthcare corporations). Accordingly, the Providers’ Group
Appeal Request applies to all four CIRP Groups.
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group appeal (Case No. 19-0410GC) is approximately $1,374,064. See Vibra Healthcare FY
2019 LTCH Site Neutral Qutlier Budget Neutrality Adjustment Group. Schedule of Providers.
The combined amount in controversy for the four group appeals is approximately $9,388,544.

Because neither the statute nor the implementing regulations prohibit the PRRB from
reviewing the Providers’ direct appeals of a budget neutrality adjustment published in the
Federal Register, and the statutory requirements for PRRB review are satisfied, the PRRB has
jurisdiction over these group appeals. Therefore, the Providers satisfy the-ﬁrst reqﬁiremem for
EJR.

C. There Are No Disputed Facts Material to the Resolution of the Providers’
Appeals :

The second requirement for EJR is met because there are no facts material to the
Providers’ appeals that are in dispute. The Providers are directly challenging the FY 2019 LTCH
PPS site neutral HCO budget neutrality adjustment in the final rule. This budget neutrality
adjustment reduces the amount of the site neutral payment rate in FY 2019 for all LTCHs,
including the Providers. This payment reduction is documented in the Federal Register. See
Exhibit 2, FY 2019 JPPS/ILTCH PPS Final Rule, 83 Fed. Reg. 41144, 41738 (Aug. 17, 2018)
(“[1]t is necessary to reduce the site neutral payment rate portion of the blended rate payment by
5.1% to account for the estimated additional HCO payments payment to those cases in FY
2019.”). Moreover, the comment letters to CMS and the agency’s responses in the FY 2019
Final Rule (with references to Lhc'carlicr rules) confirm that there is no dispute about the fact that
CMS does not remove the outlier budget neutrality adjustment to the IPPS payment rate when
calculating LTCH site neutral payments. Exhibit 5, FY 2016 IPPS/LTCH PPS Final Rule, 80
Fed. Reg. 49326, 49622 (Aug. 17, 2015) (*‘While the commenters are correct that the IPPS base

rates that are used in site ncutral payment rate calculation include a budget neutrality adjustment
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for IPPS HCO payments, . . .”). Tt is irrefutable that the Providers are and will continue to
experience reduced Medicare payments as a result of the HCO Eudget neutrality adjustment to
the site neutral payment rate. Thus, the Providers have satisfied the second requirement for EJR.

D. The Issue to Be Resolved Through These Appeals Is Beyond the Scope of the
Board’s Authority

The third requirement for EJR is met because the legal question in these appegls is a
challenge to the substantive and procedural validity of a regulation—the BNA in the FY 2019
Final Rule. See 42 C.F.R. § 405.1842(f)(1)(ii). Since the Board has jurisdiction over these
appeals, it “must consider whether it lacks the authority to decide a legal question relevant to the
matter at issue.” 42 C.F.R. § 405.1842(¢e)(1). The Board lacks the authority to decide a question
if “the legal question is a challenge either to the constitutionality of a provision of a statute, or to
the substantive or procedural validity of a regulation or CMS Ruling.” 42 C.F.R. |

§ 405.1842(f)(1)(ii) (emphasis added); see also Allina Health Servs. v. Burwell, 141 F. Supp. 3d

17,19 (D.D.C. 2015) (“The PRRB . . . is bound by agency regulation and rulings, (42 C.F.R.
§ 405.1867,] and cannot decide ‘question[s] of law or regulations.”™) (citing 42 U.S.C.
§ 139500(H)(1)).

These appeals turn on the pure legal issue of whether the BNA is legally valid and
enforceable. However, the Board lacks the authority to decide whether this adjustment is
contrary to the APA, the Medicare statute, and other federal laws. Since the¢ PRRB is bound by
agency regulations and rulings, and cannot decide questions of law or regulations, a decision
conceming the legal validity of this budget neutrality adjustment in the FY 2019 IPPS/LTCH
PPS Final Rule is beyond the scope of the Board’s authority. See 42 C.F.R. § 405.1869. As

discussed more fully below, the Providers have ample legal support for their position that the
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BNA in the FY 2019 Final Rule is invalid as a matter of law and that CMS’s enforcement of this
budget neutrality adjustment is thus without legal basis.
1. The Board Lacks Authority to Decide the Legal Issue Concerning this
Budget Neutrality Adjustment, Making the Issue Appropriate for
EJR
The Board lacks authority to decide whether the BNA is arbitrary and capricious, an
abuse of discretion, not in accordance with law, or unsupported by substantial evidence under the
APA, and whether CMS met the APA’s procedural requirements for responding to major policy
issues identified in comments. The Board also lacks authornty to decide whether this budget
neutrality adjustment violates the dual-rate structure of the LTCH PPS in the SSA and exceeds
CMS’s authority under the authorizing legislation for the LTCH PPS.
In Toyon 2009 Rural Floor Budget Neutrality Group, PRRB Jurisdictional Dec., PRRB
Case No. 09-1313G (Apr. 6, 2017), the Board on its motion decided that it did not have the
authority to decide the legal question of the validity of CMS’ application of the statewide rural
floor budget neutrality adjustment factor used to determine IPPS payments. Exhibit 20, PRRB
Jurisdictional Dec., PRRB Case No. 09-1313G at 1. The providers argued that the budget
neutrality adjustment was arbitrary and capricious, did not comply with the APA’s procedural
requirements, and was contrary to the statute. Id. at 7. In response to the providers’ challenge to
this budget neutrality adjustment, the Board stated: .
Pursuant to 42 C.F.R. § 405.1867, the Board must comply with Title XVIII of the
Act and its supporting regulations. The Providers contend that the application of
the within-state (or statewide) rural floor budget neutrality adjustment for FFY
2009 and 2010 is contrary to the Medicare statute and that CMS promulgated that
regulation in violation of the Administrative Procedure[] Act. The Board finds it
lacks the authority to examine this legal question as it pertains to the issue in these
group appeals.

Id. at 9. The Board therefore granted EJR, allowing the providers to challenge the validity of this

budget neutrality adjustment in Federal District Court. Id. at 9-10. Here, the Providers are also
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challenging a budget neutrality adjustment that violates the APA. This is a legal question that
the PRRB does not have the authority to resolve.
The PRRB also granted EJR in response to a provider group challenge to budget

neutrality adjustments that CMS directed the intermediaries to apply to sole community

hospitals’ Hospital Specific Rates (“HSRs™). Exhibit 22, Toyon 2009-2010 SCH Hospital

Specific Rate Rebasing Group, PRRB Jurisdictional Dec., PRRB Case No. 10-0351G (Dec. 31,

2015). In Toyon 2009-2010 SCH Hospital Specific Rate Rebasing Group, the Board on its own

motion granted EJR after finding that CMS established a comulative budget neutrality
adjustment in an August 2005 Final Rule. Id. at 2. The providers objected to this adjustment on
grounds that it resulted in HSRs that were contrary to the statutory requirements for HSRs. See
id. The Board determined that EJR was appropriate because the Board had jurisdiction, no
findings of fact were needed, and the Board was “bound by [the] regulation and the publication
of {the] notices in the Federal Register.” 1d. The Board further noted that it “lacks the authority
to decide the legal question of whether the application of the cumulative budget neutrality
adjustment to the Providers’ reimbursement rates is proper.” 1d. The same analysis applies to
the Providers’ challenge of the BNA published in the FY 2019 IPPS/LTCH PPS Final Rule. The
Board has jurisdiction over the Providers’ appeals and no findings of fact are required, but the
Board does not have the authority to consider the validity of a budget neutrality adjustment
published in the Federal Register.

Because the Board does not have the authority to decide this legal issue challenging the

substantive and procedural validity of the BN A, expedited judicial review is appropriate.
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2, The BNA Is Arbitrary and Capricious Because CMS Did Not Account
For the Budget Neutrality Adjustments Already Included in the IPPS
Comparable Amount

CMS’ i)romul gation of the duplicative BN A is a textbook violation of the Administrative
Procedure Act’s arbitrary and capricious standard. For several reasons, it is very clcariy
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.”
5USC. § ?06(2).(A). First, the duplicative budget neutrality adjustment is arbitrary and

capricious because it is unreasonable. See Exhibit 45, U.S. Postal Serv. v. Postal Regulatory

Comm’n, 785 F.3d 740, 750 (D.C. Cir. 2015) (recognizing that agency action must be reasonable
to survive arbitrary and capricious review under the APA). Second, the duplicative budget
neutrality adjustment is arbitrary and capricious because “the agency . . . entirely failed to
consider an importaht aspect of the problem, offered an explanation for its decision that runs
counter to the cvidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expc;-tise.” Exhibit 12, Motor Vehicle Mfrs. Ass’n

of the U.S. Inc._v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983); see also Summer Hill

Nursing Home LLC v. Johnson, 603 F. Supp. 2d 35, 39 (D.D.C. 2009) (concluding that “the

Secretary entirely failed to consider an important aspect of the problem” and “the Secretary’s
decision provide[d] no basis upon which [the Court] could conclude that it was the product of
reasoned decisionmaking” because CMS did not explain why Summer Hill’s subsequent receipt
of remittance advices was insufficient to establish that the bad debts were actually uncollectible
when claimed) (internal quotation marks omitted). Third, the duplicative budget neutrality
adjustment is arbitrary and capricious because CMS’ reasoning is “internally inconsistent.” See

Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C. Cir. 2015) (finding agency

action arbitrary and capricious when it is “internally inconsistent and inadequately explained”).

Finally, the duplicative budget neutrality adjustment is arbitrary and capricious because it
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reflects a clear error of judgment. See Exhibit 11, Citizens to Preserve Overton Park, Inc. v.
Volpe, 401 U.S. 402, 416 (1971) (noting that agency action is arbitrary and capricious when
“there has been a clear error of judgment” by the agency). Each of these reasons is discussed
more fully below,

a. CMS’ Unwarranted BNA is Arbitrary and Capricious Because
it is Unreasonable -

To survive arbitrary and capricious review under the APA, an agency’s “exercise of its

authority must be ‘reasonable and reasonably explained.”” Exhibit 45, U.S. Postal Serv. v. Postal

Regulatory Comm’n, 785 F.3d 740, 750 (D.C. Cir. 2015) (quoting Mfrs. Ry. Co. v. Surface

Transp. Bd., 676 F.3d 1094, 1096 (D.C .Cir. 2012)). Agency action must be set aside if “the
agency has failed to provide a reasoned explanation, or where the record belies the agency’s

conclusion . ...” Exhibit 13, Cty. of L.A. v. Shalala, 192 F.3d 1005, 1021 (D.C. Cir. 1999); sec

also FiberTower Spectrum Holdings, LLC v. F.C.C., 782 F.3d 692, 699 (D.C. Cir. 2015) (stating
that if an agency’s “interpretation is ‘plainly erroneous or inconsistent with the regulation[s]’ or
there is any other ‘reason to suspect that the interpretation does not reflect the agency’s fair and
considered judgment on the matter in question,”” courts will not “defer to an agency’s
interpretation of its regulations™).

CMS’ unreasonable decision to apply a second outliér budget neutrality adjustment to the
LTCH site neutral payment rate is a textbook violation of the APA’s arbitrary and capricious
standard. It is not reasonable for CMS to apply a 5.1% budget neutrality adjustment to the
LTCH site neutral payment rate to offset the cost of high cost outlier payments after CMS
already applied the same 5.1% budget neutrality adjustment to the IPPS payment rate. CMS uses
the IPPS payment rate, as reduced by the budget neutrality adjustments of 5.1%, to determine the

LTCH site neutral payment rate. It was not reasonable for CMS to ignore the budget neutrality
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adjustment already included in the IPPS comparable per diem amount (which is the basis for the
LTCH site neutral payment rate in most cases) when adopting the additional BNA. Under a
reasonable approach, CMS would have either applied the negative 5.1% budget neutrality
adjustments to the IPPS rate when calculating the LTCH site neutral payment rate, or applied the
separate negative 5.1% BNA to that calculation, but not both. Instead of ado-pting either of these
approaches, CMS used both, rc_sulting in a negative 10.2% adjustment to the LTCH site neutral
payment rate—double the amount needed to maintain budget neutrality. See Exhibit 40, Kindred
Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH
PPS Proposed Rule at 37 (“CMS needs to consider the adjustments that it has already made to
the proposed IPPS and capital PPS payment rates to account for outlier payments.”); Exhibit 41,
LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 15
(“{B]ecause CMS is using the adjusted IPPS base rates for LTCH site neutral payments, the rates
are already reduced 5.1% for outlier budget neutrality. The separate 5.1% budget neutrality

adjustment for LTCH site neutral HCOs reduced such payments by anéther 5.1% for a total

BNA of 10.2%.”).

CMS has trivialized the comments and evidence submitted during the comment period
about this duplication, and insisted on applying a second adjustment to the LTCH site neutral
payment rate. As a result, Medicare has arbitrarily cut aggregate payment to all LTCHs by tens
of millions of dollars each year.20 This is clearly unreasonable. Accordingly, the duplicative

BNA must be set aside as arbitrary and capricious under the APA.

20 The AHA’s analysis of FY 2016 MedPAR data found that the duplicative budget neutrality
adjustment reduces aggregate payments by approximately $28 million per year. Exhibit 43,

Qmerican Hospital Association, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at
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bh. CMS Did Not Engage in a Reasoned Analysis When It
Implemented the Duplicative BNA without Accounting for the
Adjustments Already Applied to the IPPS Comparable Per
Diem Amount -

An agency violates the APA’s reasoned analysis requirement if it fails to consider an

important aspect of the problem. See Wood v. Betlach, 922 F. Supp. 2d 836 (D. Ariz. 201.3)

(finding that HHS failed to address an important aspect of the problem because the record

contains no evidence that HHS considered or responded to plaintiffs’ expert opinion that none of

the demonstration project’s hypotheses test anything new); St. James Hosp. v. Heckler, 760 F.2d

1460 (7th Cir. 1985), accord, Walter O. Boswell Mem’l Hosp. v Heckler, 628 F. Supp. 1121

(D.D.C. 1985) (holding that malpractice rule was arbitrary and capricious because HHS entirely
failed to consider an important aspect of the problem by making no attempt to examine the
relationship between actual malpractice loss experi.ence and premium costs, and its rule was not
adequately supported by the study it relied on); see also Shays v. Fed. Election Comm’n, 337 F.
Supp. 2d 28, 72 (D.D.C. 2004) (concluding that the FEC’s regulation implementing the
Bipartisan Campaign Reform Act (“BCRA”) was arbitrary and capricious because the FEC “did
not adequately explain its decision to exclude ‘apparent authority’ from the scope of its

M

definition of ‘agent’” and provided “no indication that [it] considered how [its] decision might '
facilitate circumvention or perpetuate the appearance of corruption, two policies Congress

definitely sought to advance in passing BCRA,” demonstrating that the FEC *‘entirely failed to

consider an important aspect of the problem’”) (quoting State Farm Mut. Auto. Ins., 463 U.S. at

43). Although courts typically exercise restraint in reviewing agency action, the courts will
intervene if “the agency has not really taken a ‘hard look’ at the salient problems, and has not

genuinely engaged in reasoned decision-making.” Exhibit 14, Greater Boston Television Corp.

v. F.C.C.. 444 F.2d 841, 851 (D.C. Cir. 1970).
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The Providers do not dispute that CMS has the authority to apply a budget neutrality
adjustment to reduce LTCH site neutral payments to account ‘for HCO payments for LTCH site
ncutral payment rate cases. However, the Providers do objectto a budget neutrality adjustment
on top of budget neutrality adjustments of the same size. See Exhibit 40, Kindred Healthcare &
Select Medical Holdings Corporation, Comment Letter on FY 2019 TPPS/LL.TCH PPS Proposed
Rule at 37 (“Consistent with MedPAC’s recommendation, CMS should only adjust LTCH site
neutral payments once for outlier budget neutrality.”); Exhibit 41, LifeCare Hospitals, Comment
Letter on FY 2019 IPPS/LTCH PPS Proposed Ru-le.at 16 (“To ensure that LTCHs are only
paying for high cost outlicrs at LTCHs once, not twice, CMS must not apply the separate 5.1%
budget neutrality adjustment for LTCH site ncutra_l cases.”). The BNA is duplicative of the
adjustments CMS borrows from the IPPS payment rates. CMS’ refusal to seriously consider
whether the adjustment is duphicative shows that the agency has not taken a “hard look™ to
ensure that the math behind the calculation of the budget neutrality adjustment is valid. See

Exhibit 14, Greater Boston Television Crop., 444 F.2d at 851. A serious examination of the way

the IPPS comparable per diem amount is calculated for LTCH site neutral payments would
reveal the fact that this extra LTCH budget neutrality adjustment results in underpayments to
LTCHs and a savings for the Medicare program. Accordingly, CMS has-“entircly failed to
consider an important aspect of the problem” because the agency refuses to recognize that it is

applying a duplicative budget neutrality adjustment. See Exhibit 12, State Farm Mut. Auto. Ins.

463 U.S. at 43.

CMS belicves that a separate budget neutrality adjustment for LTCH site neutral HCO
cascs will “reduce differences between HCO payments for similar cases under the IPPS and site

neutral payment rate cases under the LTCH PPS and promote fairness between the two systems.”
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Exhibit 2, 83 Fed. Reg. at 41737. However, by aligning this policy with the IPPS payment
system—and making the IPPS comparable per diem amount and the IPPS fixed-loss amount the
primary components—CMS did not adequately consider the adjustment that it a/ready made to
the IPPS payment rate to account for outlier payments. Specifically, CMS already reduced the
IPPS payment rate for outlier budget neutrality. For FY 2019, CMS reduced the operating
portion of the IPPS payment rate by a factor of 0.948999 and the capital portion of the IPPS
payment rate by a factor of 0.949431. Id. at 41723. As CMS cxplains, these budget neutrality
factors result in a 5.19% outlier adjustment that already reduces the IPPS payment rate. Id. at
41723-24. CMS has therefore not taken a “hard look™ at the salient problem and is not engaging

in reasoned decisionmaking because CMS is unwilling to consider the duplicative effect of the

extra BNA. See Exhibit 14, Greater Boston Television Corp., 444 F.2d at 851. Mofcovcr, this
extra 5.1% adjustment to LTCH site neutral payments in the name of budget neutrality does not
“reduce differences between HCO payments for similar cases under the IPPS and site neutral
payment rate cases under the LTCH PPS”—it exacerbates differences—and it does not “promote
fairness between the two systems”—it is patently unfair to LTCHs.

Accordingly, CMS’ decision to adopt the BNA for FY 2019 is arbitrary and capricious
because CMS did not engage in reasoned decisionmaking when the agency’s adoption of the
BNA failed to account for the budget neutrality adjustment to the IPPS standard Federal paymeht
rate that is used in the calculation of the LTCH site neutral payment rate. Therefore, the LTCH

sit¢c ncutral budget outlier neutrality adjustment in the FY 2019 IPPS/LL.TCH PPS Final Rule must

be set aside.
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. CMS?’ Decision to Apply a Duplicative Budget Neutrality
Adjustment is Arbitrary and Capricious Because CMS’
Reasoning is Internally Inconsistent

An agency’s decision is also arbitrary and capricious if it is “internally inconsistent and

inadequately explained.” Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C.

Cir. 2015) (citing General Chem. Corp. v. United States, 817 F.2d 844, 846 (D.C. Cir. 1987). In

Banner Health v. Price, 867 F.3d 1323 (D.C. Cir. 2017) (Exhibit 47), hospitals brought a

challenge to CMS’ implementation of certain changes to the IPPS outlier policies aimed at
addressing “turbo-charging” by hospitals. Turbo-charging hospitals were accused of
manipulating the IPPS outlier system so that they could obtain greater outlier payments. Id. at
1328. The D.C. Circuit held that one of CMS’ changes was arbitrary and capricious because the
agency failed to adequately explain why it was not making adjustments to projection cost-to-
charge ratios for the turbo-charging hospitals. Id. The court said CMS’ “approach was

‘internally inconsistent and inadequately explained.”” 1d. at 1349 (citing District Hosp. Partners,

786 F.3d at 59). Specifically, the D.C. Circuit faulted CMS for not accounting for other changes
CMS made to the outlier policies when setting the projection cost-to-charge ratios. I1d. The court
explained CMS’ internally inconsistent policy as follows:

When HHS set the FY 2004 threshold in August 2003, it knew it would end up

using updated cost-to-charge ratios to make outlier payments as tentatively settled

cost reports came in for cach hospital. Yet it did not account for the fact that

those updated cost-to-charge ratios were likely to be considerably lower than its

projection cost-to-charge ratios, thereby leading many hospitals to be underpaid
for outlier cases.

CMS’ rationale for the duplicative BNA suffers from similar “internal inconsistency” for
several reasons. First, the BNA is “internally inconsistent” because CMS chose to make the

LTCH site neutral outlier policy identical to the IPPS outlier policy, but add an extra budget
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neutrality adjustment to LTCH site neutral payments. CMS uses the same outlier policy as the
IPPS for LTCH site neutral cases because CMS actuaries “projected that the costs and resource
usc for cases paid at the site ncutrél payment rate . . . would likely mirror the costs ahd resource
use for IPPS cases assigned to the same MS-DRG” and “site neutral payment rate cases would .
generally be paid based on an IPPS comparable per diem amount,” rather than 100% of the
estimated costs of the case. Exhibit 2, FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at
41737. CMS therefore uses the same IPPS fixed-loss amount for LTCH site neutral outlier
cases. Id. (“[W]e continue to believe that the most appropriate fixed-loss amount for site neutral
payment rate cases for FY 2019 is the IPPS fixed-loss amount for FY 2019.”). CMS also uses
the same target amount of 5.1 % of total payments for outlier cases. Id. To be internally
consistent, the LTCH site neutral payment rate would be considered budget neutral after
applying the negative 5.1% IPPS outlier budget neuotrality adjustment. See id. at 41723, 41728
(establishing a.0.948999 outlier adjustment factor to the IPPS operating standardized amount and
2 0.949431 outher adjustment factof to the IPPS capital federal ratc). But CMS did not stop
there. The agency applied an additional BN A of 5.1%, thereby doubling the reduction to LTCH
site neutral payments. Id. at41737. This approach is very clearly “internally inconsistent.”
Second, CMS’ LTCH PPS outlier policies are “internally inconsistent” because LTCH

PPS standard rate payments are subject to a single outlier budget neutrality adjustment, yet CMS
applies two budget neutrality adjustments to the site neutral payment rate. The AHA explained
this issue in their comments to CMS on the FY 2017 and FY 2018 LTCH PPS rulemakings. The
AHA’s FY 2017 comment letter states: |

© When calculating any of the LTCH PPS standard rate payments[], only one BNA

applies. Similarly, when pricing out the LTCH PPS short-stay outliers . . . that are
paid either an IPPS comparable amount or cost (similar to what site-neutral cases
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are being paid), only one BNA applies. However, by contrast, when calculating
rates for site-neutral cases paid the IPPS comparable amount, two BNAs apply.

Exhibit 31, American Hospital Association, Comment Letter on FY 2017 IPPS/LTCH PPS
Proposed Rule at 6 (footnote omitted). The AHA’s comment letter included a chart that
diagrams the budget neutrality adjustment CMS applies to other LTCH PPS payment rates and
the two budget neutrality adjustments CMS applies to the LTCH site neutral payment rate. Id. at
7. CMS’ deviation from its standard practice of applying only one outlier budget neutrality
adjustment indicates that CMS’ outlier policies are “internally inconsistent.”

Finally, the BNA is “internally inconsistent™ because it is contrary to the intent of budget
neutrality. The intent of budget neutrality is to ensure that a particular payment policy does not |
raise or lower the aggregate payments to providers. In fact, CMS states in the FY 2019 Final
Rulelthat the LTCH site neutral HCO policy should be budget neutral, “meaning that estimated
site neutral payment rate HCO payments should not result in any change in estimated aggregate
LTCH PPS payments.” Exhibit 2, FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at 41737
(emphasis added). However, CMS’ implementation of the BNA reduces aggregate site neutral
payments to LTCHs to a level that is below the budget neutral baseline. In other words, the
additional budget neutrality adjustment the Providers are challenging in these appeals is not an
adjustment that achieves budget neutrality at all—it is purely a payment cut. This unwarranted
reduction is therefore “internally inconsistent” with the goals of budget neutrality.

Each of these examples of “internal inconsistency” on their own renders CM$’

duplicative BN A arbitrary and capricious. Exhibit 47, Banner Health v. Price, 867 F.3d 1323

(D.C. Cir. 2017); Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C. Cir.

2015). CMS’ rationale for the duplicative budget neutrality adjustment is fatally defective. The

duplicative budget neutrality adjustment must therefore be set aside.
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d. CMS’ Decision to Apply a Duplicative Budget Neutrality
Adjustment is Arbitrary and Capricious Because it Reflects a
Clear Error of Judgment

Review of agency action under the arbitrary and capricious standard requires
consideration of “whether the decision was based on a consideration of the relevant factors and

whether there has been a clear error of judgment.” Exhibit 11, Citizens to Preserve Overton

Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). A “clear error of judgment” is evaluated by

looking at the substance of the agency’s decision, not just the agency’s procedures for

promulgating the rule. Exhibit 48, James Madison Ltd. by Hecht v. Ludwig, 82 F.3d 1085, 1098
(D.C. Cir. 1996).

In James Madison Ltd., the D.C. Circuit stated that “judicial review of agency action

under the APA must go beyond the agency’s procedures to include the substantive
reasonableness of ilts decision.” Id. Relying on the Supreme Court’s decision in Qverton Park,
the D.C. Circuit stated: “Although the reasonableness of the agency’s procedures 1s relevant to
the court's inquiry, reasonable procedures alone cannot absolve a court from making a ‘thorough,
probing, in-depth review’ to determine if the agency has considered the relevant factors or
committed a clear error of judgment.” 1d. (citing Overton Park, 401 U.S. at 415-16). According
to the D.C. Circuit, the agency’s action would amount to a substantive violation of the APA if
the agency ignored salient facts or offered “patently implausible justifications.” Id. In other
circuits, there is a “clear error of judgment” that is “sufficient to constitute arbitrary and
capricious agency action . . . when ‘the agency offer[s] an explanation that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in

view or the product of agency expertise.” Sierra Club v. E.P.A., 346 F.3d 955, 961 (9th Cir.

2003) (alteration in original) (quoting Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm

Mut._Auto. Ins., 463 U.S. 29, 43 (1983)).
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The “clear error of judgment” standard requires reversing the agency action “if the error

is so clear as to deprive the agency’s decision of a rational basis.” ‘Ethyl Corp. v. Envtl. Prot.

Agency, 541 F.2d 1, 34-35 n. 74 (D.C. Cir. 1976), cert. denied, 426 U.S. 941, (1976). In the,
context of an agency’s informal rulemaking, compared to agency decisions made afier an
evidentiary hearing, it is even more important that the record contain a rational basis for the
agency’s decision because it is easier for the agency to abuse informal rulemaking proceedings.

Almay, Inc. v. Califano, 569 F.2d 674, 681 (D.C. Cir. 1977).

Here, CMS’ decision to apply the duplicative budget neutrality adjustment is arbitrary
and capricious because the agency committed a “clear error of judgment” when it ignored
evidence that the IPPS comparable per diem amount for LTCH site neutral payment cases
already includes a 5.1% budget neutrality adjustment to offset the cost of LTCH outlier cases.
CMS first adopted the LTCH site nentral HCO budget neutrality adjustment in the FY 2016
IPPS/LTCH PPS Final Rule, See Exhibit 5, FY 2016 IPPS/LTCH PPS Final Rule, 8) Fed. Reg.
49326, 49617-23 (Aug. 17, 2015). Prior to issuing thc FY 2016 Final Rulc, the Providers
submitted comments to CMS explaining why the proposed BNA was unnecessary and
duplicative because the IPPS comparable per diem amount alréady includes a budget neutrality
adjustment. See e.g., Exhibit 24, Pdst Acute Medical, Comment Lctfer on FY 2016 IPPS/LTCH
PPS Proposed Rule at 25 (“It would be duplicative (i.e., CMS would be removing outlier
payments twice) if CMS also applies the proposed site neutral HCO BNA. This would be the
case because the [PPS comparable per diem amount will be based on the FY 2016 [PPS payment
rate, which has already been adjusted by the 5.1 percent outlier target.”). The Providers, and
other stakeholders, submitted additional comments to CMS during the FY 2017, FY 2018, and

FY 2019 LTCH PPS rulemakings making the same point. See supra Parts II1.B.-D. Even
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MedPAC submitted a comment letter objecting to the budget neutrality adjustment because it is
“duplicative and exaggerates the disparity in payment rates across provider settings.” Exhibit 33,
MchAC, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 16-17.

Based on these comments, CMS had more than enough information to know that the
BNA was erroneous and unnecessary as early as FY 2016. In every rulemaking since FY 2016,
commenters includiﬁg the Providers explained to CMS that it erred when it failed to account for
the outlier budget neutrality adjustment already applied to the IPPS comparable per diem amount
when calculating the LTCH PPS site neutral outlier budget neutrality adjustment. See e.g.,
Exhibit 28, LifeCare Hospitals, Comment Letter on FY 2017 IPPS/LTCH PPS Proposcd Rulc at
10 (“CMS already reduced the FY 2017 site neutral payment émount for estimated outlier
payments via the IPPS HCO outlier factor and the capital PPS outlier factor. CMS should nor
reduce LTCH site neutral payments by another 5.1%.”); Exhibit 37, Vibra Healthcare, Comment
Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 23 (“Since CMS has already mz;de these
adjustments for budget neutrality, it would be inappropriate for CMS to reduce LTCH site
neutral payments that are based on the IPPS and capital PPS rates by arnother 5.1% for HCOs.”);
Exhibit 40, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
é019 IPPS/LTCH PPS Proposed Rule at 42 (“CMS already reduced tﬁe FY 2019 site ncutral

payment amount for estimated outlier payments via the IPPS HCO outlier factor and the capital

PPS outlier factor.”).
The D.C. Circuit has stated that CMS cannot continue using payment rates based on

computational errors. See Exhibit 49, Cape Cod Hosp. v. Sebelius, 630 F.3d 203, 214-15 (D.C.

Cir. 2011) (“[W]e never suggested that even after the error in the data on which the Secretary

had relied was brought to her attention, she could have chosen to continue using the inaccurate
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wage index in calculating future payfnents.”). Here, CMS has continued setting the LTCH site
neutral payment rate based upon an erroneous calculation that includes double the budget
neutrality adjustment for HCO payments, even after MedPAC, the Providers, and others
repeatedly brought the error to CMS’ attention. Accordingly, CMS has committed a “clear error
of judgment” by refusing to correct tl;lis error in the FY 2016, FY 2017, FY 2018 and FY 2019
IPPS/LTCH PPS Final Rules.

3. CMS’ Decision to Apply a Second Outlier Budget Neutrality

Adjustment to the LTCH Site Neutral Payment Rate is Not Supported
by Substantial Evidence

CMS’ duplicative budget neutrality adjustment should also be set aside because CMS’
determination that a second adj.ustment is necessary to offset the cost of site neutral high cost
outlier payments is not supported by substantial evidence. Pursuant to’S U.S.C. § 706(2)(E) of
the APA, a reviewing court 1s required to “hold unlawful and sct aside agency action, findings,
and conclusions found to be . . . unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or oth'erwise reviewed on the record of any agency hearing provided by
statute.” Exhibit 10, 5 U.S.C. § 706(2)(E). According to the Supreme Court, this substantial
evidence test applies “when the agency action is taken pursuant to a rulemaking provision of the

Administrative Procedure Act itself, 5 U.S.C. § 553 ....” Exhibit 11, Citizens to Preserve

Overton Park, Inc. v. Volpe, 401 U.S. 402, 414 (1971), abrogated on other grounds by Califano

v. Sanders, 430 U.S. 99 (1977). CMS’ duplicative budget neutrality adjustment at issue here was
adopted through the APA’s notice and comment rulemaking procedures. See Exhibit 15, 5
U.S.C. § 553.

Substantial evidence supports the agency’s action when there is “such relevant evidence

as a reasonable mind might accept as adequate to support a conclusion.” Banner Health v.

Sebelius, 715 F. Supp. 2d 142, 153 (D.D.C. 2010). No such evidence exists here to support
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CMS’ decision to apply a second outli_cr budget neutrality adjustment to the LTCH site neutral
payment rate. CMS claims that this second budget neutrality adjustment is necessary “to ensure
estimated HCO payments payable for site neutral payment rate cases in FY 2019 would not
result in any increase in estimated aggregate FY 2019 LTCH PPS payments . . . . Exhibit 2, FY
2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at 41737. However, CMS offers no evidence in
support of its claim that this second budget neutrality adjustment is not duplicative of the
adjustment already applied to the IPPS payment rate used to determine the IPPS comparable per
diem amount for LTCH site neutral cases. Instead, the evidence in the rulemaking re_cord
confirms that CMS is applying multiple outlier budget neutrality adjustments to the LTCH site
neutral payment rate.

Specifically, the ralemaking record shows that CMS included the 5.1% budget neutrality
adjustment to reduce the IPPS payment rate amount used for the IPPS comparable per diem
amount before applying the separate negative,; 5.1% BNA. 1d. at 41723, 41728. The site neutral
payment rate for most LTCH site neutral cases is based on the IPPS comparable per diem

amount. Exhibit 6, 42 U.S.C. § 1395ww(m)(6)}(B)(ii)(I); Exhibit 2, FY 2019 IPPS/LTCH PPS

Final Rule, 83 Fed. Reg. at 41737 (“[S]ite neutral payment rate cases would generally be paid
based on an IPPS compérable per diem amount . . . .”). Because there is no evidence to |
contradict that this second budget neutrality adjustment is d_upiicativc, it must be set aside.

4, CMS Did Not Provide a Sufficient Response to Comments Raising

Major Issues Regarding the Duplicative BNA in the FY 2019
IPPS/LTCH PPS Final Rule '

In addition to the substantive deficiencies with CMS’ adoption of the site neutral budget
neutrality adjustment, CMS’ nominal response to comments in the FY 2019 IPPS/LTCH PPS
Final Rule also violates the procedural requirements for notice and comment rulemaking at

section 553(c) of the APA. The APA requires that the agency’s response to comments, the basis
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and purpose statement, “must identify ‘what major issues of policy were ventilated by the

informal proceedings and why the agency reacted to them as it did.”” Exhibit 21, St. James

Hosp. v. Heckler, 760 F.2d 1460, 1469 (7th Cir. 1985) (citing Automotive Parts & Accessories

Ass’n v. Bovd, 407 F.2d 330, 338 (D.C. Cir. 1968).

In St. James Hospital, the court held that a new Medicare regulation setting the formula

for Medicare reimbursement of providers’ malpractice insurance premiums viclated APA section‘
553(c) because “the Secretary’s basis and purpose statement did not adequately respond to the
criticisms raised in the many adverse comments submitted on the Malpractice Rule in several
respects.” 1d. at 1469. The court found that the Secretary did not even attempt to respond to
comments asserting that the agency relied on a statistically unreliable study to support its rule. -
Id. Other comments criticized the regulation because “the Malpractice Rule’s formula for
reimbursing premium costs bears no relation to the actual premium costs incurred by hospitals on
behalf of Medicare recipients.” Id. at 1469-70. In the final rule, the Secretary issued only a two

sentence response to these commenters’ concerns. Id. at 1470. The court characterized the

-Secretary’s response as “nonresponsive” and noted that the response ignored a key fact central to

this 1ssue. See id. As aresult, the court determined that the Secretary violated APA section
553(c). 1d. The court concluded:
We agree with the district courts’ conclusion that the Secretary’s basis and
purpose statement failed to respond to many significant points made by the public
in opposition to the Malpractice Rule. The Secretary’s statement of basis and
purpose provided no indication of why criticisms of the Westat study were
deemed to be invalid, and failed to give a reasoned response to other

criticisms of the Rule. We therefore conclude that the Secretary failed to comply
with section 553(c) of the APA.

Id. (emphasis added). In addition to finding that the malpractice rule violated APA section

553(c), the court also held that the rule must be set aside because the rule was arbitrary and
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capricious and an abuse of discretion, it violated the Medicare Act’s cost-shifting prohibition,
and it violated the Medicare Act’s mandate to reimburse hospitals for the “reasonable cost” of
services provided to Medicare beneficiaries. See id. at 1469, 1472-’73.

Here, CMS’ three sentence reéponse to commenters in the FY 2019 IPPS/LLTCH PPS
Final Rule shows that the agency is disregarding major i1ssues with the budget neutrality
adjustment raised by commenters. Just as the Secretary’s response to comments in St. James
Hospital made no effort to respond to comments regarding a statistically unreliable study, CMS’
response here did not attempt to explain why the BNA is not duplicative. CMS only responded
that it “‘continue[s] to disagree with the commenters thét a budget neutrality adjustment for site
ncutral payment rate HCO payments is inappropriate, unnecessary, or duplicative” and referred
readers to CMS’ responses in prior years. Exhibit 2, 83 Fed. Reg. at 41738. There was no effort
by CMS to develop a substantive response to the commenters and explain why the BNA is not
duplicative of the adjustment already applied to the JPPS payment rate used to determine the
IPPS comparable per diem amount for LTCH site neutral cases. in sum, CMS did not even
attempt to explain why commenters’ criticisms of the budget ncutrality adjustment were invalid.

See St, James Hosp., 760 F.2d at 1470. CMS’ lack of a reasoned rcspoﬁsc to comments

regarding the duplicative nature of the BN A therefore violates the procedural requirements for

notice and comment rulemaking at section 553(c) of the APA.

The agency does not need to respond to every individual issue raised by commenters.

See Auto. Parts & Accessories Ass’n v. Bovd, 407 F.2d 330, 338 (D.C. Cir. 1968) (“We do not
expect the agency to discuss every item of fact or opinion included in the submissions . .. .”).

However, the agency “must respond in a reasoned manner to those {comments] that raise

significant problems.” Reytblatt v. U.S. Nuclear Regulatory Comm’n, 105 F.3d 715,722 (D.C.
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Cir. 1997). Here, the Providers submitted comment letters to CMS identifying a “significant
problem.” That is, CMS is underpaying LTCH site neutral cases due to a duplicative outlier
budget neutrality adjustment. The significance of this problem is only confirmed by the fact that
many LTCH organizations, MedPAC, the AHA, and thc FAH submitted comment letters to
CMS objecting to the duplicative budget neutrality adjustment. Although CMS can disagree
with comments, it cannot simply dismiss comments from MedPAC and others as insignificant.
Accordingly, the unwarranted reduction to the LTCH site neutral payment rate that resulted from
the duplicative BNA was a “significant problem” that required a substantive response from
CMS. Unfortunately, CMS’ response in the FY 2019 Final Rule and the referenced prior rules
cannot be considered a substantive response. CMS has not shown that the challenged budget
neutrality adjustment is the only 5.1% outlier Budget neutrality adjustment to the LTCH site
neutral payment rate.

5. There was no Congressional Approval or Ratification of the
Duplicative BNA '

As discussed above, CMS provides only a nominal response in the FY 2019 IPPS/LTCH

PPS Final Rule td the comments submitted by the Providers and others. See Exhibit 2, FY 2019

IPPS/L'TCH PPS Final Rule, 83 Fed. Reg. at 41737-38. Instead of taking a fresh look at the
duplicative BN A, as requested by commenters, CMS’ response in the FY 2019 Final Rule relies
on citations to CMS’ responses in prior years. Id. at41738. One ‘such citation was to CMS’
f65ponse to comments on this issue in the FY 2017 IPPS/LTCH PPS Final Rule. Seeid. (“As we

discussed in response to similar comments (82 FR 38545 through 38546, 81 FR 57308 through
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57309, and 80 FR 49621 through 49622), we have the authority to adopt the site neutral payment
rate HCO policy in a budget neutral manner.”).21

In the FY 2017 Final Rule, cited by CMS in the FY 2019 Final Rule, CMS attempts to
argue that Congress approved or otherwise ratified CMS’ decision to apply the extra 5.1%
budget neutrality adjustment to the LTCH site neutral payment rate. See Exhibit 4, FY.2017
IPPS/LTCH PPS Final Rule, 81 Fed. Reg. at 57308. Specifically, CMS defended the extra
budget neutrality adjustment by arguing that “Congress was well aware of how we had
implemented our HCO policy under the LTCH PPS under § 412.525 at the time of enactment of
section 1206 of Public Law 113-67.” 1d. CMS also claimed that “Congress was also well aware
of how we had implemented our ‘IPPS comparable per diem amount’ concept in the SSO context
at the time of the enactment of section 1206 of Public Law 113-67" because CMS had “budget
neutralized” estimated HCO payments for short stay outlier cases since 2006. Id. CMS asserted
that “Congress left us the discretion to continue to treat the ‘IPPS comparable per diem amount’
in the site neutral payment rate context as we have historically done with re.spect to LTCH PPS
HCO payments made to discharges paid using the ‘IPPS comparable per diem amount.”™ Id.
However, the regulation CMS refers to ip this FY 2017 rulemaking (42 C.F.R.. §412.529(d)y4)
does not specify a separate budget neutrality adjustment for high cost outlier or short stay outlier
payments bascd upon the IPPS comparable per diem amount, and CMS does not state any other
authority for this assertion. Therefore, it is difficult to see how Congress was “well aware” of

this policy when it established the LTCH patient criteria and site neutral payment rate in the

21 As discussed above, the Providers are not challenging CMS’ authority to apply an appropriate

budget neutrality adjustment to account for the cost of LTCH site neutral outlier payments,
Rather, the Providers are challenging CMS’ decision to apply a second budget neutrality

adjustment to the LTCH site neutral payment rate that effectively doubles the budget neutrality
adjustment.
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PSRA. CMS needs far greater evidence to conclude that Congress specifically authorized or
ratified CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site
neutral payment rate.

Congress did not specifically requirc a budget neutrality adjustment in the PSRA.

Congress did include a reference to the short stay outlier policy at 42 CFR. § 412.529(d)(4) for

calculating the IPPS comparable per diem amount. Exhibit 6, 42 U.S.C.

- § 1395ww(m)(6)(B)(ii)(T) (SSA § 1886(m)(6)(B)(11)(I)). Congress also specified that the site

neutral payment rate based on the IPPS comparable per diem amount must include high cost
outlier payments under 42 C.F.R. § 412.525. Id. However, neither the statute itself, nor the
referenced short stay outlier regulation (42 C.F.R. § 412.529(d)(4)), specifically requires a
budget neutrality adjustment. Accordingly, the text of the PSRA does not suggest that Congress
was “well aware” of CMS” budget neutrality adjustments to authorize the BNA at issue in these
appeals.

Not only is there no Congressional authorization of the BN A in the statute, but there is no

subsequent action from Congress ratifying the duplicative BNA. In Cape Cod Hosp. v. Sebelius,

630 F.3d 203 (D.C. Cir. 2011), Exhibit 49, the Secretary of the Department of Health and Human
Services (“HHS"”) argued that Congress ratified her decision to “ignoré mistakes made in
calculating rural-floor budget neutrality adjustments for prior years.” Id. at 214. The D.C.
Circuit acknowledged that the “Supreme Court has stated that ‘Congress is pr.esumcd to be aware
of an administrative or judicial interpretation when it re-enacts a statute without change.”” Id.

(quoting Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 382 n.66 (1982)).

However, the D.C. Circuit rejected the Secretary’s contention that Congress ratified her

interpretation because there was no Congressional reenactment of the statutory section at issue.
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Id. The same is true here. There have been some “isolated amendments” to the LTCH site
neutral statutory provisions of the SSA, but there has been no re-enactment by Congress of the
LTCH site neutral payment provisions to argue that Congress ratified CMS’ duplicative BNA.

See Alexander v. Sandoval, 532 U.S. 275, 292 (2001) (“[W]hen Congress has not

comprehensively revised a statutory scheme but has made only isolated amendments, . . . {i]t is
impossible to assert with any degree of assurance that congressional failure to act represents
affirmative congressional approval of the Court’s statutory interpretation.”) (internal quotation
marks omitted).

Moreover, Congress has not “implicitly ratified” CMS” duplicative BNA. The D.C.
Circuit in Cape Cod rejected the contention that Congress “implicitly ratified” the Se;:retary’s

position by failing to enact legislation overturning the Secretary’s interpretation. Exhibit 49,

Cape Cod Hosp., 630 F.3d at 214. The D.C. Circuit stated that “[p]resuming ratification based
on congressional inaction is inappropriate ‘absent some evidence of (or reason to assume)

congressional familiarity with the administrative interpretation at issue.”” Id. (quoting Pub.

Citizen, Inc. v. HHS, 332 F.3d 654, 669 (D.C. Cir. 2003)). The D.C. Circuit’s 2011 decision in
Cape Cod also explained that the agency’s error, identified in 2006, was “simply of too recent
vintage (o presume that Congress has tacitly ratified CMS’s interpretatrion by failing to overturn
it.” Id. Here, there is no evidence that Congress is familiar with CMS’ duplicative BNA. None
of'the isolated amendments to the SSA’s site neutral provisions have addressed outlier payments
or budget neutrality. See Bipartisan Budget Act of 2018, Pub. L. No. ‘1 15-123, § 51005, 132
Stat. 64 (2018); 21st Century Cures Act, Pub. L. No. 114-255, §§ 15009(a), 15010(a), 130 Stat.
1033 (2016); Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, § 231, 129 Stat. 2242

(2015); Protecting Access to Medicare Act of 2014, Pub. L. No. 113-93, § 112(a), 128 Stat. 1040
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(2014). Moreover, the erroneous BNA is even more recent than the error at issue in Cape Cod
where the D.C. Circuit rejected implicit Congressional ratification because the error was “of too

recent vintage.” Cape Cod Hosp., 630 F.3d at 214. Thus, CMS cannot rely on any

Congressional authorization or ratification to support the duplicative BNA.

6. CMS’ Duplicative BNA Violates the Social Security Act and Other Federal
Laws

CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site
neutral payment rate viol-atesrseveral provisions of the SSA and other pieces of legislation. First,
the duplicative budget neutrality adjustment violates the Federal statutes authorizing the LTCH
PPS because it is not an “appropriate adjustment.”” Second, the adjustment is contrary to the
SSA’s authorization of only two payment rates for LTCH cases, the standard federal payment
rate and the site neutral payment raté. Finally, the unwarranted budget neutrality adjustment
violates the SSA’s prohibition on cost-shifting.

a. The Extra BNA is Not an “Appropriate Adjustment”

In prior rulemakings, CMS has asserted that it has “ongoing authority to make annual
HCO budget neutrality adjustments for payments under the LTCH PPS . . . using the broad
authority provided by section 123 of Public Law 106-113 and-section 307 of Public Law 106-
554.” Exhibit 4, FY 2017 IPPS/LTCH PPS Fina! Rule, 81 Fed. Reg. at 57308. However, CMS’
exercise of this authority in applying the duplicative BNA is contrary to the statutory text.

Section 123 of the Balanced Budget Refinement Act of 1999 (“BBRA”-), Pub. L. No.
106-113, 113 Stat. 1501 (1999), required CMS to develop and implement an LTCH PPS that
“shall include an adequate patient classification system that is based on diagnosis-related groups

(DRGs) and that reflects the differences in patient resource use and costs, and shall maintain
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budget ncutrality.”22 BBRA § 123(a)(1). Section 307 of the Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection Act of 2000 (“BIPA™), Pub. L. No. 106-554, 114 Stat.
2763 (2000), states that the Secretary “may provide for appropriate adjustrﬁent to the long-term
hospital payment system.” BIPA § 307(b)X1). The duplicative budget neuntrality adjustment that
CMS applies to the’ LTCH site neutral payment rate is not an “appropriate adjustment.”

CMS claims that it has the authority to implement the additional BNA and that the BNA
is necessary because “estimated site neutral payment rate HCO payments should not result in any
change in estimated aggregate LTCH PPS payments.” Exhibit 2, FY 2019 IPPS/LTCH PPS‘

Final Rule, 83 Fed. Reg. at 41737. We do not dispute that CMS generally possesses the

-authority under BBRA section 123 and BIPA secction 307 to apply a budget neutrality adjustment

to prevent LTCH high cost outlier payments from increasing aggregate LTCH payments. CMS
applies such a budget neutrality adjustment to account for outlier payments for LTCH standard
rate cases. Similarly, CMS applies a budget neutrality adjustment to the IPPS payment rate to
account for IPPS outlier payments. However, CMS exceeded its statutory authority, in violation
of BIPA section 307(b)(1), when it applicd a duplicative BNA to the LTCH site ncutral payment
rate because this extra adjustment is not an “appropriate édjustment.”

An “appropriate adjustment” to maintain budget neutrality for site neutral outlier

payments would have achieved actual budget neutrality and ensured that LTCH site neutral

-outlier payments did not increase or decrease aggregate LTCH payments. This was already

accomplished by the 5.1% outlier budget neutrality adjustment from 1PPS rate setting that CMS

22 CMS interprets BBRA s “budget neutrality” requirement as applying only to the first year of the

LTCHPPS. See FY 2013 IPPS/LTCH PPS Final Rule, 77 Fed. Reg. 53258, 53494 (Aug. 31,
2012) (*“[I]t has been our consistent inlerpretation that the statutory requirement for budget
neutrality applies exclusively to FY 2003 when the LTCH PPS was implemented.”).
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uses to calculate the IPPS comparable per diem amount for LTCH site neutral payments. This
adjustment achieved the 5.1% offset (reduction) to LTCH site neutral payments equal to the
target amount of LTCH site neutral outlier payments. The budgét neutrality adjustment from the
IPPS is arguably an “appropriate adjustment” to the LTCH site neutral payment rate. Any
additional adjustment to LTCH site neutral payments to maintain budget neutrality due to LTCH

site neutral outlier payments cannot be considered an “appropriate adjustment” under BIPA

" section 307(b)(1). Therefore, the extra 5.1% BNA at issue here violates BIPA section 307(b)(1).

It is budget neutral in name only. Instead of ensuring that site neutral outlier payments do not

cause any change in aggregate Medicare payments to LTCHs, this’adjustment actually saves the

Medicare program tens of millions of dollars every year. When Congress authorized CMS to
make “appropriate adjustments” to the LTCH PPS, it could not have envisioned that CMS would
apply a duplicative adjustment like the BN A at issue here. Accordingly, the adjustment must be
set aside because it violates CMS’ authority under BIPA section 307(5)(1) to appI)r “appropriate
adjustments” to LTCH PPS payments.

b. CMS§’ Duplicatii*e BNA Violates the Social Security Act’s
Dual-Rate Structure for the LTCH PPS

As discussed above, Congress established a new dual-rate payment structure under the
LTCH PPS in section 1206 of the Pathway for SGR Reform Act of 2013. As of cost reporting
periods beginning on or after October 1, 2015, this new dual-rate structure, at SSA section

1886(m)(6) requires, that CMS pay LTCHs one of two possible rates for Medicare Part A cases,

either the standard Federal payment rate or the new site neutral payment rate.23 CMS’

23 During the site neutral transition period, LTCH cases are paid either the standard Federal

payment rat¢ if the LTCH patient criteria are met or at the transitional blended payment rate if the
Continued on following page
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implementation of the new dual-rate structure violates SSA section 1886(m)(6) because CMS
has decided to pay LTCH site neutral cases a rate that is contrary to the statute.

Section 1886(m){(6)(B)(ii) of the SSA defines the “site neutral payment rate” as the lower
of: (1) “the IPPS comparable per diem amount determined under paragraph (d)(4) of section
412.529 of title 42, Code of Federal Regulations, including any applicable outlier payments
under section 412.525 of such title;” or (2} “100 percent of the estimated cost of the services
involved.” M 6,42 1.5.C. § 1395ww(m)(6)(B)(ii) (SSA § 1886(m)(6)(B)(i1)). CMS is
violating this provision of the SSA because CMS is paying LTCH site neutral cases a rate that is
not contempl_ated by the statute. CMS’ payment rate for LTCH site neutral cases includes the
5.1% reduction to the IPPS payment rate to account for the targeted 5.1% of LTCH site neutral
cases that will be paid a HCO payment. CMS then reduces the LTCH site neutral payment rate
by another 5.1% to account for the same 5.1% target amount of LTCH site neutral outlier
payments. The Social Security Act, at section 1886(m)(6), does not authorize CMS’ 'payment
rate with this extra budget neutrality adjustment. Furthcrmore, the regulation cited in the statute,
42 C.F.R. § 412.529(d)(4), does not specify a separate budget neutrality adjustment for LTCH
payments based upon the IPPS comparable per diem amount.

CMS has stated with regard to the dual rate LTCH PPS that it does “not t;ave the
authority to pay LTCH discharges that fail to meet the patient-level criteria for payment at the
LTCH PPS standard Federal payment rate at a rate other than the site neutral payment rate . . . .”
FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed. Reg. at 57070. However, CMS is doing just that

by applying the duplicative BNA. CMS is acting in direct contradiction of its own position on

Continued from previous page )
LTCH patient criteria are not met. See Exhibit 6, 42 U.S.C. § 1395ww(m)(6)(B)(iii) (SSA
§ 1886(m){(6)(B)(iii)). .
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the dual rate LTCH PPS by paying LTCH site ncutrﬁl cases a rate other than the site neutral
payment rate contemplated by the statute. Furthermore, because CMS applies multiple budget
neutrality adjustments to the site neutral payment rate, LTCHs may receive a lower Medicare
payment for these cases than a short term acute care hospital would receive for the case under the
IPPS. Therefore, the duplicative budget neutrality adjustment must be set aside because it is

contrary to the SSA.

¢. ~ The Extra BNA Violates the Medicare Prohibition on Cost-
Shifting

The Social Security Act prohibits CMS from shifting Medicare costs to non-beneficiaries
(i.e., “cost-shifting”). 42 U.S.C. § 1395x(v)(1)(A) (SSA § 1861(v)(1}(A)) (“[T)he necessary
costs of efficiently delivering covered services to individuals covered by the insurance programs
established by this title will not be borne by individuals not so covered . ...”). Courts have
regularly recognized Medicare’s cost-shifting prohibition (sometimes referred to as “anti-cross-

subsidization provisions”). E.g., Abington Crest Nursing and Rehab. Ctr. v. Leavitt, 541 F.

Supp. 2d 99, 106 (D.D.C. 2008); Foothill Hosp.-Morris L. Johnston Mem’l v, Leavitt, 558 F.

Supp. 2d 1, 3 (D.D.C. 2008). In Howard Univ. v. Bowen, No. 85-3342, 1988 WL 33508

(D.D.C. Mar. 29, 1988), the D.C. District Court found that the cost-shifting prohibition

superseded a contrary Medicare regulation, stating “. . . the Secretary failed to note that the

prohibition against cost-shifting is not merely a general regulation, but, as noted above, is an

integral part of the Medicare statute itself and has been so found by numerous courts.” Id. at *2.
Here, CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH

site neutral payment rate violates the statutory prohibition on cost-shifting under 42 U.S.C.

§ 1395x(v)(1)(A)(i) because it results in Medicare costs being shifted to non-Medicare

beneficiaries. Applying this duplicative budget neutrality adjustment reduces aggregate LTCH
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payments by approximately $28 million per year. See Exhibit 43, American Hospital .
Association, Comment Lel'ter on FY 2019 IPPS/L.TCH PPS Proposed Rule at 6. Thisis a
windfall for the Medicare program that violates the Social Security Act’s cost-shifting
prohibition.

For the reasons discussed above, the duplicative outlier budget neutrality adjustment
should be set aside because it- violates the Social Security Act and other federal laws (i.e., BIPA
§ 307(b)(1)). As aresult of these statutory violations, the budget neutrality adjustment also must
be set aside under the APA because the adjustment is “not in accordance with the law.” Exhibit
10,5 U.S.C. § 706(2)(A).

V. CONCLUSION

" In order to grant the relief the Providers are requesting in these appeals, the PRRB would
have to set aside the duplicative BNA. Such action is beyond the scope of the PRRB’s authority.
The Board is not authorized to create new Medicare regulations or policies or extend, limit, or
modify the application of existing regulations or policies to address the legal challenge the
Providers raise. Therefore, expedited judicial review is appropriate for the resolution of this
matter. Because the Providers meet all of the requirements for EJR, the Board should grant the
Providers’ Rt.aqu'est for EJR without delay.

Respectfully Submitted,
Yo M, Roa L
7 4

Jason M. Healy, Esq.
THE LLAW OFFICES OF
JAsON M. HEALY PLLC
1750 Tysons Boulevard
Suite 1500

McLean, VA 22012
(703) 7124744

Autorney for the Providers
January 2, 2019

56

000087



Case 1:19-cv-00705-EGS Document 27-1 Filed 08/14/19 Page 82 of 158

CERTIFICATE OF SERVICE

We hereby certify that on this 2™ day of January, 2019, the attached Providers’ Request

for Expedited Judicial Review was served by email to:

Bill Lange, WPS (by email to appealsprrb @ wpsic.com)

Christopher R. Smith, Novitas (by email 1o CostReportAppeals @novitas-solutions.com)

Wilson C. Leong, Esq., FSS (by email to board @fssappeals.com)

Jason M. Healy, Esq.
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\A-oac1&C
The Law Offices of 0T Sodes (NS5

MecLean, VA 22102 <\ 28N\g
703-712-4744

Jason M. HEUIY PLLC Fax 888-503 1585

jhealy @healylawdc.com

RECEIVED

NOV 21 2018

PROVIDER REIMBURSEMENT
REVIEW BOARD

November 20, 2018

BY FEDERAL EXPRESS OVERNIGHT

Chairman

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

Re: INITIAL GROUP APPEAL REQUEST, SCHEDULE OF PROVIDERS & REQUEST
FOR EXPEDITED JUDICTAL REVIEW

Group Case Name: LTCH 2019 Site Neutral Outlier Budget Neutrality Adjustment Group
FY: 2019
Lead MAC: Wisconsin Physicians Service

Dear Chairman:

Enclosed please find an initial group appeal request for the LTCH 2019 Site Neutral Outlier Budget
Neutrality Adjustment Group. The Providers in this group are challenging a budget neutrality
adjustment published in the August 17,2018 FY2019 IPPS/LTCH PPS Final Rule. This request 1s
timely filed within 180 days using the enclosed “Model Form B” for requesting a group appeal, as sct
forth by the Board. Also enclosed is the Schedule of Providers for this group with the supporting
jurisdictional documentation for each Provider. The total amount in controversy is approximately
$9,388,544.

Pursuant to PRRB Rule 19.1, we are also notifying the Board that this optional group is now fully
formed. Per PRRB Rule 19.4, Wisconsin Physicians Service is the Lead MAC becausc it scrvices the
greatest number of Providers 1n this group. '

Additionally, enclosed is the Providers’ Request for Expedited Judicial Review and exhibits.

Because the Office of Hearings Case and Document Management System (“OH CDMS”) cannot
accommodate the Schedule of Providers with jurisdictional documents, we are submitting this letter,
Model Form B, the Schedule of Providers and the Request for Expedited Judicial Review in hard copy
by overnight mail to the PRRB and Wisconsin Physicians Service. Copies of the same documents have
been sent to the MAC appeal representative, Federal Specialized Services, except the Schedule of
Providers does not include jurisdictional documents per PRRB Rule 20.1.

www.HealyLawDC.com

WASHINGTON, DC MCLEAN, VA

A Realth faw firm i the nation’s capital
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Provider Reimbursement Review Board The Law Offices of
November 20, 2018
Page 2 Jason M. Healy Puic

Please direct all correspondence to me at the above address. If you have any questions or need any
additional information, please contact me directly at 703-712-4744.

Sincerely,

Jason M. Healy

Enclosures

cc: Byron Lamprecht
Wisconsin Physicians Service
Cost Report Appeals
2525 N 117th Avenue, Suite 200
Omaha, NE 68164

Wilson C. Leong, Esq.
Federal Specialized Services
1701 8. Racine Avenue
Chicago, IL 606084058
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Provider Reimbursement Review Board Rules Modei Form B

RECEIVED

Appendix B: NOV 21 2018
Model Form B - GI'OLIp Appeal Request PROVIDER REIMBURSEMENT

REVIEW BOARD

All appeal requests and subsequent correspondence may be filed through the Office of
Hearings Case and Document Management System. See https:.//iwww.cms.gov/Regulations-
and-Guidance/Review-Boards/PRRBReview/Electronic-Filing.html. The Board strongly
encourages the use of CH CDMS, but model forms are available for reference purposes.

General Information

Select the type of group.

/| Optional Group

D Common Issue Related Party (“CIRP”) Group

Electronic forms for both group types are accessible from the PRRB Home page in
OH CDMS.

Parent Information
(Applicable to CIRP groups only)

Parent Organization:

Street Address:

City, State and ZIP:

Representative Information

Name: Jason M. Healy, Esq.

Title: Principal

Organization: The Law Offices of Jason M. Healy PLLC
Address: 1750 Tysons Boulevard, Suite 1500

City, State and ZIP: Mclean, VA 22102

Telephone Number: 703-712-4744
E-mail Address: jhealy @ healylawdc.com
Version 2.0 3
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Provider Reimbursement Review Board Rules Model Form B

Issue Information

Issue Title: LTCH 2019 Site Neutral Outlier Budget Neutrality Adjustment Group

Attach Issue Statement.

Is this appeal based on a Federal Register Notice? Y&s

If yes, enter Federal Fiscal Year: 2019

If no, enter Calendar Year:

Lead MAC Information

MAGC Code: J8

MAC Name: Wisconsin Physicians Service

For additional information regarding the MACs, please see Medicare Administrative Contractors
from CMS.gov. For information regarding Lead MAC selection, see Rule 19.

Group Participants

For each participant being transferred into this group, complete a transfer request (see Model!
Form D).

For each participant being directly added into this group from its final determination, complete a
direct add request (see Model Form E).

Attach Representation Letters for each provider.

Please see the enclosed Schedule of Providers with all required
jurisdictional documents for the providers in this group.

Version 2.0 I
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Provider Reimbursement Review Board Rules Model Form B

Certifications
Check each box to accept the following certification statements.

| certify that the group issue filed in this appeal is not pending in any other appeal for the
same period for the same providers, nor has it been adjudicated, withdrawn, or dismissed
from any other PRRB appeal.

APPLICABLE TO OPTIONAL GROUPS ONLY
| certify to the best of my knowledge that there are no other providers to which these
participating providers are related by common ownership or control that have a pending
request fora Board hearing on the same issue for a cost reporting period that ends in the
same calendar year covered in this request. See 42 C.F.R. § 405.1837(b)(1)(i).

| certify that | have read and am familiar with Board statutes, regulations, and rules and, to
the best of my knowledge, the appeal is filed in full compliance with such statutes,
regulations, and rules.

| certify that | am authorized to submit an appeal on behalf of the listed providers.

Signature: /,@/)fh /é/ A&’é/

Printed Name: Jason M. Healy

Date: November 20, 2018

Version 2.0 75
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STATEMENT OF THE ISSUE
LTCH 2019 Site Neutral Outlier Budget Neutrality Adjustment Group
Group Appeal Issue:

Whether the Centers for Medicare & Medicaid Services (“CMS”) incorrectly applied the
negative 5.1 percent outlier budget neutrality adjustment twice to Long-Term Care
Hospital Prospective Payment System (“LTCH PPS”) site neutral case payments in
violation of the Administrative Procedure Act (“APA™), the Social Security Act (“SSA™),
and other Federal laws.

Date of Determination:

The final agency determination is the FY 2019 IPPS/LTCH PPS Final Rule published in
the Federal Register on August 17, 2018. See FY 2019 IPPS/LTCH PPS Final Rule, 83
Fed. Reg. 41144 (Aug. 17, 2018).

Amount in Controversy:
The amount in controversy in this appeal is approximately $9,388.544.
Statement Identifying Legal Basis for the Appeal:

The Providers assert that CMS violated sections 553 and 706 of the APA, sections
1886(m)(6) and 1861(v)(1)(A) of Title XVIII of the SSA (the Medicare Act), section 123
of the Balanced Budget Refinement Act 0of 1999 (“BBRA™), Pub. L. No. 106-113, and
section 307 of the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection
Act of 2000 (“BIPA™), Pub. L. No. 106-554, when the agency adopted a duplicative
budget neutrality adjustment (“BNA™) for LTCH site neutral cases in the FY 2019
IPPS/LTCH PPS Final Rule. This BNA is unwarranted because CMS already applied an
equivalent budget neutrality adjustment to reduce the IPPS payment rate by the same
5.1%, before using that rate to determine the IPPS comparable per diem amount for
LTCH site neutral cases. Comments submitted to CMS in response to the FY 2019
IPPS/LLTCH PPS Proposed Rule explained this error to CMS in detail. Despite receiving
these comments, CMS adopted the duplicative BNA in the Final Rule. CMS’ dismissive
response to comments in the Final Rule shows that the agency has not taken a “hard
iook” at this issue and has failed to meaningfully consider this problem. Thisisa
textbook violation of the arbitrary and capricious standard under the APA. Accordingly,
this duplicative BNA finalized in the FY 2019 JPPS/LTCH PPS Final Rule must be set
aside, and the agency must be ordered to remove the duplicative BNA from past and
future payment years.

The Board has jurisdiction over this appeal pursuant to 42 C.F.R. §§ 405.1837 and
405.1840. The Board has jurisdiction to hear a direct appeal from a Final Rule
promulgated through the rulemaking process. See Cape Code Hospital, et. al. v.
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Sebelius, 677 F.Supp. 2d 18, 25 (D.D.C. 2009), rev’d on different grounds; see also
Washington Hospital Center v. Bowen, 795 F.2d 139, 146 (D.C. Cir. 1986) (“[A] year
end cost report is not a report necessary in order for the Secretary to make PPS payments,
and the appeals provisions applicable to PPS recipients cannot be read to require
hospitals to file cost reports and await NPRs prior to filing a PRRB appeal”). Here, the
Providers are challenging the separate budget neutrality adjustment for site neuiral high
cost outlier payments that CMS promulgated in the FY 2019 IPPS/LLTCH PPS Final
Rule.

For LTCH Part A discharges in cost reporting periods beginning on or after October 1,
2015, Medicare began to reimburse LTCHs using a dual-rate LTCH PPS structure, with
two distinct payment rates. The first payment rate is the LTCH PPS standard Federal
payment rate. This first payment rate only applies to discharges that meet one of the two
patient criteria established by the Pathway for SGR Reform Act of 2013 (Pub. Law 113-
67, Div. B}—3 or more days in a “subsection (d) hospital” intensive care unit (ICU)
immediately preceding the LTCH admission, or LTCH ventilator services of at least 96
hours directly following a “subsection (d) hospital” stay. All other LTCH Part A
discharges are reimbursed at a site neutral payment rate, which is the lesser of the IPPS
comparable per diem amount (including any applicable outlier payments) or 100 percent
of the estimated cost of the case. The IPPS comparable per diem amount is calculated by
adding the adjusted standardized IPPS operating amount to the adjusted capital IPPS
Federal rate, divided by the gcometric average length of stay of the specific MS-DRG
under the IPPS, and multiplying that amount by the covered days of the LTCH stay, but
no higher than the full IPPS payment amount. Sec FY 2016 IPPS/LTCH PPS Final Rule,
80 Fed. Reg. 49,326, 49,608-09 (Aug. 17, 2015). LTCHs are transitioning to the site
neutral payment rate with a blended payment rate for site neutral discharges in cost
reporting periods beginning on or after October 1, 2015 and on or before September 30,
2019. During this transition period, the blended payment rate for site neutral cases is an
amount equal to one-half the site neutral payment rate and one-half the standard LTCH
PPS standard Federal payment rate. FY 2019 is the last year of the transition period.
LTCH site neutral case discharges on or after October 1, 2019 will be paid at 100 percent
of the site neutral payment rate.

Like LTCH cases that are paid the standard Federal payment rate, site neutral cases paid
at the IPPS comparable per diem amount may include a LTCH outlier payment.
Specifically, LTCH site neutral payment rate cases may receive an additional high cost
outlier (“HCO”) payment in an amount equal to 80% of the estimated cost of the case
above the HCO threshold. Each fiscal year since the new dual-rate payment structure
went into effect, CMS implemented a HCO threshold for LTCH site neutral payment rate
cases that is scparate and distinct from the HCO threshold used for LTCH standard
Federal payment rate cases. The HCO threshold is equal to the LTCH payment for the
case plus a fixed-loss amount. For LTCH site neutral cases, CMS uses the IPPS fixed-
loss amount because the agency believes that LTCH site neutral cases are substantially
the same as IPPS cases. There is no additional HCO payment for site neutral payment
rate cases that are paid at 100 percent of the estimated cost of the case.
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In the FY 2019 IPPS/LTCH PPS Final Rule, CMS finalized a budget neutrality factor
(adjustment) for all site neutral payment rate cases so that HCO payments for such cases
do not result in any change in estimated aggregate LTCH payments. FY 2019
IPPS/L.TCH PPS Final Rule, 83 Fed. Reg. 41144,41737-38 (Aug. 17, 2018). In FY
2019, CMS will apply a budget neutrality factor of 0.949 to reduce the site neutral
payment rate portion of the LTCH PPS blended payment rate (not including any outlier
payment). This results in a 5.1% reduction to the site neutral portion of the blended
payment rate. An identical budget ncutrality adjustment was applicd to site neutral case
payments in FYs 2016 through 2018. See FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed.
Reg. 49,326, 49,617-22 (Aug. 17, 2015); FY 2017 IPPS/LTCH PPS Final Rule, 8] Fed.
Reg. 56,762, 57,306-09 (Aug. 22, 2016); FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed.
Reg. 37,990, 38,544-46 (Aug. 14, 2017).

CMS believes that a separate budget neutrality adjustment for LTCH site neutral HCO
cases will “reduce differences between HCO payments for similar cases under the 1PPS
and site neutral payment rate cases under the LTCH PPS and promote fairness between
the two systems.” 83 Fed. Reg. at 41737. However, by aligning this policy with the IPPS
payment system—and making the IPPS comparable per diem amount and the IPPS fixed-
loss amount the primary components—CMS failed to account for the adjustments that it
has already made to the operating and capital cost components of the IPPS payment rate
for outlier payments, Specifically, CMS already reduced the operating standardized
payment amount under the IPPS by a factor of 0.948999 and the capital federal rate under
the capital PPS by a factor of 0.949431 for outliers. 83 Fed. Reg. at 41723. These outlier
adjustment factors already reduce the IPPS comparable per diem amount for LTCH site
neutral case payments by 5.1%. 83 Fed. Reg. at 41723-24. The challenged BNA then
reduces LTCH site neutral case payments by another 5.1% for outlier budget neutrality.

As noted above, CMS first adopted the duplicative BNA during the FY 2016 rulemaking.
80 Fed. Reg. at 49617-22 (Aung. 17, 2015). In the FY 2016 IPPS/LL.TCH PPS Final Rule,
CMS acknowledged that it received comments, including comments from the Medicare
Payment Advisory Commission (MedPAC), objecting to this BN A because the BNA was
duplicative and would result in savings for the Medicare program. Id. at 49622,
However, CMS finalized the BNA for FY 2016 despite receiving these comments. The
same process played outin FYs 2017 and 2018—CMS proposed a duplicative BNA,
commenters objected, and CMS finalized the adjusiment despite commenters’
explanations of CMS’ error.

Commenters again objected to the BNA in the FY 2019 IPPS/LTCH PPS Proposed Rule.
Commenters said that the BNA improperly reduces LTCH site neutral payments because
the TPPS comparable per diem amount is calculated using the adjusted IPPS payment rate
that already includes a 5.1% outlier budget neutrality adjustment. CMS’ response to the
concerns raised by commenters consists of three sentences in the Final Rule. See 83 Fed.
Reg. 41738. CMS says it disagrees with commenters, it has the authority to implement
the HCO policy in a budget neutral manner, and the BNA is appropriate. CMS’ response
does not indicate that it took a “fresh look™ at this issue, as requested by commenters.
Instead, CMS’ response in the FY 2019 Final Rule relies on references back to CMS”®
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responses in the FY 2016, FY 2017, and FY 2018 IPPS/LTCH PPS Final Rules. See id.
(“As we discussed in response to similar comments (82 FR 38545 through 38546, 81 FR
57308 through 57309, and 80 FR 49621 through 49622), we have the authority ....”).

CMS’ decision to apply a duplicative BNA in FY 2019 must be set aside because it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law” (5
U.S.C. § 706(2)(A)), “without observance of procedure required by law” (5 U.S.C. §
706(2)(D)), and “unsupported by substantial evidence” (5 U.S.C. § 706(2)(E)).

The Administrative Procedure Act’s arbitrary and capricious standard under section
706(A) requires that, at a minimum, the “agency must examine the relevant data and
articulate a satisfactory explanation for its action including a ‘rational connection
between the facts found and the choice made.”” Motor Vehicle Mfrs. Ass’n of the U.S.,
Inc. v. State Farm Mut. Auto. Ins. 463 U.S. 29, 43 (1983) (quoting Burlington Truck
Lines v. United States, 371 U.S. 156, 168 (1962)). An agency’s rule is arbitrary and
capricious if it “entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of agency
expertise.” 1d.

To survive arbitrary and capricious review under the APA, an agency’s “exercise of its
authority must be ‘reasonable and reasonably explained.”” U.S. Postal Serv. v. Postal
Regulatory Comm’n, 785 F.3d 740, 750 (D.C. Cir. 2015) (quoting Mfrs. Ry. Co. v.
Surface Transp. Bd., 676 F.3d 1094, 1096 (D.C.Cir.2012)). An agency acts arbitrarily
and capriciously under the APA if “the agency has not really taken a ‘hard look’ at the
salient problems, and has not genuinely engaged in reasoned decision-making.” Greater
Boston Television Corp. v. F.C.C., 444 F.2d 841, 851 (D.C. Cir. 1970).

In addition, an agency’s decision is arbitrary and capricious if it is “internally inconsistent
and inadequately explained.” District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C.
Cir. 2015) (citing General Chem. Corp. v. United States, 817 F.2d 844, 846 (D.C. Cir.
1987). Agency action is also arbitrary and capricious if the agency’s decision reflects “a
clear error of judgement.” Citizens to Preserve Pres. Overton Park, Inc. v. Volpe, 401
U.S. 402,416 (1971).

CMS’ decision to apply the duplicative BNA for FY 2019 LTCH site neutral outlier cases
is a textbook violation of the APA’s arbitrary and capricious standard. The agency fails
to acknowledge that this BNA is duplicative because the IPPS comparable per diem
amount for LTCH site neutral payments already includes outlier adjustment factors that
reduce site neutral payments by 5.1% for outlier payments. As a result, the agency has
disregarded almost universal criticism, including by MedPAC, that a separate 5.1%
LTCH BNA is erroneous. It improperly doubles the payment reduction, resulting in
underpayments to LTCHs and a windfall for the Medicare program. CMS has thus
“entirely failed to consider an important aspect of the problem” because the agency
refuses to recognize the duplicative BN A, see State Farm Mut. Auto. Ins. 463 U.S. at 43,
and CMS has committed a “clear error of judgment” by refusing to correct this error in
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the FY 2019 IPPS/ILTCH PPS Final Rule, see Citizens to Preserve Pres. Overton Park,
Inc. v. Volpe, 401 U.S. 402, 416 (1971). Therefore, this unreasonable BNA must be
invalidated and set aside as arbitrary and capricious.

CMS’ duplicative BNA should also be set aside because CMS’ determination that a
second adjustment is necessary to offset the cost of site neutral high cost outlier payments
is not supported by substantial evidence. The APA requires agency actions, findings, and
conclusions to be set aside if they are unsupported by substantial evidence. 5 U.S.C.

§ 706(2)(E). Substantial evidence supports the agency’s action when there is “such
relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.” Banner Health v. Sebelius, F. Supp. 2d 142, 153 (D.D.C. 2010). No such
evidence exists here to support CMS’ decision to apply a second BNA. CMS claims that
this second BNA is necessary “to ensure estimated HCO payments payable for site
neutral payment rate cases in FY 2019 would not result in any increase in estimated
aggregate FY 2019 LTCH PPS payments. . ..” FY 2019 IPPS/LTCH PPS Final Rule,

83 Fed. Reg. at 41737. However, CMS offers no evidence in support of its claim that this
second BNA is not duplicative of the adjustment already applied to the IPPS payment
rate used to determine the IPPS comparable per diem amount for LTCH site neutral

cases. Instead, the evidence in the rulemaking record only confirms that CMS is applying
multiple BNAs to the LTCH site neutral payment rate.

CMS’ response to comments in the FY 2019 IPPS/LL.TCH PPS Final Rule does not
comply with the APA’s procedural requirements for notice and comment rulemaking at
section 553(c). The APA requires that the agency’s response to comments {the basis and
purpose statement) identify “what major issues of policy were ventilated by the informal
proceedings and why the agency reacted to them as it did.” St. James Hospital v.
Heckler, 760 F.2d 1460, 1469 (7th Cir. 1985) (citing Automotive Parts & Accessories
Ass'n v. Bovd, 407 F.2d 330, 338 (D.C. Cir. 1968). Here, CMS’ three sentence response
to commenters shows that the agency is disregarding the basic duplication inherent in a
separate HCO budget neutrality adjustment for LTCH site neutral cascs. The responsc is
so brief, that it is impossible to discern “why the agency reacted to [the major issues] as it
did.” See id. However, even if the agency were to cure these procedural defects, it
would not remedy the injury to the Providers. The Providers would still be unfairly
subject to the duplicative BNA. The only remedy is to invalidate and set aside the extra
5.1% budget neutrality adjustment.

CMS’ decision to apply a sccond BNA also violates the SSA and other federal laws.
First, the duplicative BNA violates the BBRA section 123 and BIPA section 307 because
the BNA is not an “appropriate adjustment.” Second, the adjustment is contrary to the
dual rate structure for LTCHs provided for at section 1886(m)(6) of the SSA. CMS’
implementation of the new dual-rate structure violates SSA section 1886(m)(6) because
CMS has decided to apply the duplicative BNA and therefore pay LTCH site neutral
cases a rate that is contrary to the statute. Finally, the unwarranted budget neutrality
adjustment violates the SSA’s prohibition on cost-shifting at section 1861(v)(1)(A)
because the BN A results in Medicare costs being shifted to non-Medicare beneficiaries.
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The 101 providers in this group appeal (“Providers™) are Medicare certified long-term
acute care hospitals (“LTCHs”) operated by LifeCare Health Partners (“LifeCare™), Post Acute
Medical (“Post Acute™), Vibra Healthcare (“Vibra™), and Kindred Healthcare (“Kindred”) that
submit this Request for Expedited Judicial Review (“EJR”). Pursuantto 42 US.C. §
139500(f)(1) and 42 C.F.R. § 405.1842, the Provider Reimbursement Review Board (“PRRB” or
the “Board”™) should grant the Providers’ Request for EJR for the following reasons: (1) the
Providers submitted a timely request to appeal a matter in controversy exceeding the $50,000
threshold for a group appeal; (2) there are no material facts in dispute; (3) the issue in this case
requires a determination of the validity of a budget neutrality adjustment that CMS applies to the
site neutral portion of the LTCH prospective payment system blended payment rate; and (4) the

PRRB Jacks the authority to decide this issue and grant the relief the Providers are requesting.

L STATEMENT OF THE ISSUE

Whether the Centers for Medicare & Medicaid Services (“CMS™) incorrectly applied the
negative 5.1 percent outlier budget neutrality adjustment twice to Long-Term Care Hospital
Prospective Payment System (“LTCH PPS”) site neuiral case payments in violation of the
Administrative Procedure Act (“APA"), the Social Security Act (“SSA™), and other federal laws.

il LEGAL BACKGROUND

A. LTCH PPS

Under the Medicare program, different payment methodologies are used to reimburse
different types of providers. The Medicare reimbursement system for LTCHs, the LTCH
prospective payment system (“LTCH PPS”), is bascd on different levels of cost than the system
applicable to general acute care hospitals. For general aculte care hospitals, Medicare inpatient
costs are reimbursed under the inpatient hospital prospective payment system (“1PPS™) in which

a hospital receives a fixed payment amount per discharge (adjusted for area wage differences)
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using Medicare severity diagnosis related groups (“MS-DRGS”).I The general acute care
hospital MS-DRG payment rate is based on the national average cost of treating a Medicare
patient’s condition in that type of facility. Although the average length of stay varies for each
MS-DRG, the average stay of all Medicare patients in a general acute care hospital is
approximately six days. Thus, the prospective payment system for general acute care hospitals is
not designed to reimburse hospitals on a regular basis for long-stay hospital care.

For a hospital to be reimbursed under the LTCH PPS, by contrast, it must have an

average Medicare inpatient length of stay that is greater than twenty-five days, which reflects the

medically complex cases treated in LTCHs. Each patient discharged from a LTCH is assigned to

a distinct Medicare severity long-term care diagnosis related group (“MS—l..TC—DRG”),2 and the
LTCH is generally paid a predetermined fixed amount applicable to the assigned MS-LTC-DRG
(adjusted for area wage differences). The payment amount for each MS-LTC-DRG is intended
to reflect the average cost of treating a Medicare patient assigned to that MS-LTC-DRG in a
LTCH.

Weights are assigned to MS-DRGs and MS-LTC-DRGs on an annual basis that are
multiplied against a Federal standard rate to arrive at the payrﬁent for the discharged patient,
after taking other adjustments into consideration. See 42 C.F.R. §§ 412.515,412.521. Most of
the MS-LTC-DRGs for LTCHs are the same as the MS-DRGs for general acute care hospitals,

but the weights are generally higher. In addition, the Federal standard rate has been much

1 The IPPS final rule for FY 2008 refined the DRG patient classification system to take into
account the severity of the patient’s condition for the first time. See 72 Fed. Reg. 47130 (Aug.
22, 2007). These Medicare-severity DRGs or “MS-DRGs” were created to account for
complications or comorbidities. Id.

2 The IPPS final ruie for FY 2008 also created Medicare-severity DRGs for LTCH PPS, referred 10
as “MS-LTC-DRGs”. See 72 Fed. Reg. 47130 (Aug. 22, 2007).
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greater for .TCHs than for general acute care hospitals: $41,558.68 under the LTCH PPS for FY
2019, sece Exhibit 51, 83 Fed. Reg. 49836, 49847 (Oct. 3, 2018) (correction notice), compared to
approximately $6,000 under the IPPS for FY 2019, see id. at 4984445 (operating and capital
rates combined).

B. Site Neutral Payment

For LTCH Part A discharges in cost reporting periods beginning on or after October 1,
2015, Congress established a new dual-rate payment structure under the LTCH PPS, with two
distinct payment rates. Exhibit 6,42 U.S.C. § 1395ww(m)(6) (SSA § 1886(m)(6)). The first
payment rate is the LTCH PPS standard Federal payment rate. Id. at § 1395ww{m)(G){A)(ii)
(S5A § 1886(m)(6){(A)(11)). This first payment rate only applies to discharges that meet one of
the two patient criteria established by section 1206 of the Pathway for SGR Reform Act of 2013
(“PSRA™), Pub. L. No. 113-67, Div. B, 127 Stat. 1165 (2013)3—3 or more days in a “subsection
(d) hospital”4 intensive care unit (“ICU”) or LTCH ventilator services of at least 96 hours—and
a principal diagnosis that is not psychiatric or rehabilitation. Id. at §§
1395ww(m)(6)(A)Xii),(ii),(iv) (SSA § 1886(m)(6)(A)ii),(iii),(iv)). All other LTCH Part A
discharges are reimbursed at the site neutral payment rate, which is the lesser of the IPPS

comparable per diem amount (including any applicable outlier payments) or 100 percent of the

3 Congress has amended Section 1206 of the Pathway for SGR Reform Act of 2013 on several
occasions. However, none of the amendments are at issue in this appeal. See Bipartisan Budget
Act of 2018, Pub. L. No. 115-123, § 51005, 132 Stat. 64 (2018); 21st Century Cures Act, Pub. L.
No. 114-255, §§ 15009(a), 15010(a), 130 Stat. 1033 (2016); Consolidated Appropriations Act,
2016, Pub. L. No. [14-113, § 231, 129 Stat. 2242 (2015); Protecting Access to Medicare Act of
2014, Pub. L. No. 113-93, § 112(a), 128 Stat. 1040 (2014).

4 A reference to section 1861(d)(1)B) of the SSA (42 U.S.C. § 1395x(d)(1)(B)). These are
primarily general shon-term acute care hospttals paid by Medicare under the IPPS.
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estimated cost of the services involved. 1d. at § 1395ww(m){(6)(B)(ii) (SSA
§ 1836(m)(6)(B)(ii)).

CMS implemented the site neutral payment rate through the regulation at 42 C.F.R.

§ 412.522. Exhibit 7. The IPPS comparable per diem amount used for determining LTCH site
neutral payments is calculated by adding the adjusted standardized IPPS operating amount to the
adjusted capital IPPS Federal rate, divided by the geometric average length of stay of the specific
MS-DRG under the IPPS, and multiplying that amount by the covered days of the LTCH stay,
but no higher than the full IPPS payment anmount. Exhibit 5, FY 2016 IPPS/LTCH PPS Final
Rule, 80 Fed. Reg. 49326, 49608-09 (Aug. 17, 2015).

LTCHs are transitioning to the new LTCH PPS dual-rate structure with a blended
payment rate that applies to site neutral case discharges in cost reporting periods beginning on or
after October 1, 2015 and on or before September 30, 2019. Exhibit 6,42 U.S.C.

§ 1395ww(m){(6)(B)(1)(I) (SSA § 1886(m)(6)(B)(i)(1)). During this transition period, the blended
payment rate for site neutral cases is equal Lo one-half the site neutral payment rate and one-half
of the LTCH PPS standard Federal payment rate. Id. at § 1395ww(m)(6)}(B)(ii) (SSA §
1886(m)(6)(B)(i1)). FY 2019 is the last year of the transition period. LTCH site neutral case
discharges on or after October 1, 2019 will be paid at 100 percent of the site neutral payment
raie.

C. High Cost Outlier Payments

In addition to the siandard Federal payment rate for a Medicare discharge, Medicare
makes additional payments for high cost outlier (**HCO”) cases that have extraordinarily high
costs relative 1o the costs of most discharges. These high cost outlier payments are a feature of
both the IPPS and the LTCH PPS. Exhibit 9,42 U.S.C. § 1395ww(d)(5)(A)(ii) (SSA

§ 1886(d)(5)(A)(i1)): Exhibit 8, 42 C.F.R. § 412.525(a)(1). CMS sets a threshold cach year at the

4
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maximum loss that a provider can incur for a case with unusually high costs before the provider
will receive an additional high cost outlier payment.

Like LTCH cases that are paid the standard Federal payment rate, site neutral cases paid
at the IPPS comparable per diem amount may include a LTCH outlier payment. Exhibit 6, 42
U.S.C. § 1395ww(m){6)X(B)(i1)(I) (SSA § 1886(m)(6)(B)(ii1)(I)). The HCO payment for site
neutral cases is equal to 80% of the estimated cost of the case above the HCO threshold. Exhibit

8,42 C.F.R. § 412.525(a)(3); Exhibit 2, 83 Fed. Reg. at 41734 (“[A]n LTCH receives 80 percent

of the difference between the estimated cost of the case and the applicable HCO threshoid, which
is the sum of the LTCH PPS payment for the case and the applicable fixed-loss amount for such
case.”). Each fiscal year, CMS establishes a HCO threshold for site neutral payment rate cases
that is separate from the HCO threshold used for standard LTCH Federal payment rate cases.
See e.g., Exhibit 5, 80 Fed. Reg. at 49804 (establishing a $22,544 site neutral HCO threshold for
FY 2016). For LTCH site neutral cases, the HCO threshold is the site neutral payment rate for

the case plus the IPPS fixed-loss amount. Exhibit 2, 83 Fed. Reg. at 41734 (“For site neutral

payment rate cases, we adopted the operating IPPS HCO target (currently 5.1 percent) and set
the fixed-loss amount for site neutral payment rate cases at the value of the IPPS fixed-loss
amount.””). There is no additional HCO payment for site neutral payment rate cases that are paid
at 100 percent of the estimated cost of the case. Exhibit 5, 80 Fed. Reg. at 49804 (“[A]ny site
neutral payment rate case that is paid 100 percent of the estimated cost of the case (because that
amount is lower than the IPPS comparable per diem amount) will not be eligible to receive a
HCO payment because, by definition, the estimated costs of such cases would never exceed the

IPPS comparable per diem amount by any threshold.”).
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III. MATERIAL FACTS

A, FY 2016 Rulemaking

CMS first implemented the site neutral payment rate for LTCHs during the FY 2016
IPPS/LTCH PPS rulemaking. Inthe FY 2016 IPPS/LTCH PPS Final Rule, CMS adopted a
budget neutrality factor (adjustment) for the site neutral portion of the LTCH site neutral blended
payment rate (the “BNA”). Exhibit 5, FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed. Reg.
49326, 49805 (Aug. 17, 2015). CMS claimed that this budget neutrality adjustment was
necessary “to ensure that estimated HCO payments payable to site neutral payment rate cases in
FY 2016 do not result [in] any increase in estimated aggregate FY 2016 LTCH PPS payments . .
.7 1d. CMS finalized this budget neutrality adjustment to reduce the LTCH site neutral
payment rate amount by 5.1%. Id. In the same FY 2016 Final Rule, CMS also finalized high
cost outlier budget neutrality adjustments of negative_ 5.1% to the IPPS operating standardized
amount and approximately the same amount to the IPPS capital Federal rate.5 Id. at 49785,
49794-95. The IPPS payment rate, as reduced by these IPPS outlier budget neutrality
adjustments, is used to determine the 1PPS comparable per diem amount under the LTCH PPS
site neutral payment rate discussced above.

During the comment period for the FY 2016 LTCH PPS rulemaking, the Providers and
other stakeholders submitted comments to CMS objecting to the BNA. The Providers explained
to CMS that the proposed BNA was duplicative of the outlier budget neutrality adjustment

already applied to the IPPS payment rate. For example, Kindred Healthcare, the parent company

5 Each year, the IPPS operating standardized amount budget neutrality adjustment is 5.1% and the
IPPS capital outlier budget neutrality adjustment 1s approximately 5.1%. Accordingly, for the
sake of clarity, this Request for Expedited Judicial Review will generally refer to both TIPPS
adjustments as a budget neutrality adjustment of 5.1%.
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of many of the Providers in this group, and another LTCH company submitted a comment letter

to CMS that stated:

Specifically, CMS already reduced the operating standardized payment amount
under the IPPS and the capital federal rate under the capital PPS for outliers. In
determining these payment rates for FY 2016, CMS reduced the IPPS payment
rate by a factor of 0.948999 and CMS reduced the capital PPS payment rate by a
factor of 0.935731. It would be duplicative (i.e., CMS would be rentoving
outlicr payments twice) if CMS also applies the proposed site neutral HCO
BNA. This would be the case because the IPPS comparable per diem amount
will be based on the FY 2016 IPPS payment rate, which has already been
adjusted by the 5.1 percent outlier target. Since CMS has already reduced
the FY 2016 IPPS payment rate by the 5.1 percent of estimated outlier
payments in FY 2016, it would be inappropriate for CMS to reduce LTCH
payments that are based on the IPPS rate again for site neutral cases that

qualify as HCOs. Therefore, we object to CMS’ proposal to apply a separate
HCO BNA to LTCH site neutral payments.

Exhibit 23, Kindred Healthcare, Inc. & Sclect Medical Holdings Corp., Comment Letter on FY

2016 IPPS/LTCH PPS Proposed Rule at 39 (June 16, 2015},

htips://www.regulations.gov/contentSireamer?document Id=CMS-2015-0049-

0222 &attachmentNumber=1&contentType=pdf (footnote omitted}. Post Acute and Vibra also

submitted comments to CMS objecting to the duplicative budget neutrality adjustment. Sece
Exhibit 24, Post Acute Medical, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at

23-25 (June 16, 2015), hitps://www repulations.gov/contentStreamer?documentld=CMS -201 3-

0049-0199&attachmentNumber=1 &contentType=pdt; Exhibit 50, Vibra Healthcare, Comment

Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 19-21 (June 15, 2015). Vibra’s FY 2016
comment letter explained that Vibra objected to the BN A because the IPPS comparable per diem
amount was already reduced by the same 5.1%. See Exhibit 50, Vibra Healthcare, Comment
Letter on FY 2016 [PPS/LTCH PPS Proposed Rule at 21.

Leading hospital trade associations also submitted comments to CMS during the FY 2016

rulemaking opposing the erroncous BNA. The American Hospital Association (“AHA™)
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submitted a comment letter to CMS objecting to the “two outlier-related BNAs for site-neutral

rates.” Exhibit 25, American Hospital Association, Comment Letter on FY 2016 IPPS/LTCH

PPS Proposed Rule at 7 (June 15, 2015),

https://www.resulations. govicontentStreamer?documentld=CMS-2015-0049-

0121 &attachmentNumber=1&contentType=pdf. The AHA explained:

Specifically, the inpatient PPS rates used as the basig for site-neutral payment
rates are already subject to a BNA for the inpatient PPS’s 5.1 percent outlier pool.
However, within the LTCH payment framework, CMS proposes a second BNA of
2.3 percent for the site-neutral outtier pool. CMS’s rationale for this second BNA
is to ensure that site-neutral HCO payments do not increase aggregate LTCH PPS
payments. However, we strongly disagrce that the additional 2.3 percent
BNA is necessary to achieve this goal; rather, it was already achieved when
the 5.1 percent BNA was applied to the inpatient PPS rates used as the basis
for the site-neutral rates. We recommend that CMS calculate standard

~ LTCH PPS and site-neutral rates separately, without any co-mingling of
these payments, as mentioned previously. Furthermore, the second BNA
prevents LTCH site-neutral payments from aligning with inpatient PPS payments

for associated MS-DRG and MS-LTC-DRGs, which would counter the goals of
BiBA.6

The Federation of American Hospitals (*FAH”) submitted similar comments in response
to the FY 2016 Proposed Rule. The FAH opposed the outlier budget neutrality adjustment for
LTCH site neutral cases because “CMS has already accounted for estimated outlier payments for
site neutral cases when it adjusted the 1PPS payment rate for FY 2016.” Exhibit 26, Federation

of American Hospitals, Comment Letter on FY 2016 IPPS/L.TCH PPS Proposed Rule at 67 (June

The AHA’ s FY 2016 comument letter references a 2.3% budget neutrality adjustment. CMS
initially proposed a 2.3% adjustment in the FY 2016 Proposed Rule because CMS planned to
apply a budget neutrality adjustment to al) LTCH PPS payments. FY 2016 IPPS/LTCH PPS
Proposed Rule, 80 Fed. Reg. 24324, 24649 (Apr. 30, 2015). However, in the FY 2016 Final
Rule, CMS decided that it would instead apply a 5.1% adjustment only to the site neutral portion

of the blended payment rate. See Exhibit 5, FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed. Reg.
at 49805.
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16, 2015), htips://www resuiations. sov/contentSireamer7documentl d=CMS5-201 5-0049-

Q188&attachmentNumber=] &contentType=pdf. The FAH explained that because LTCH site

neutral cases are already paid at the IPPS comparable rate, the additional budget neutrality
adjustment is “‘an additional unwarranted reduction in payment.” 1d.
In the FY 2016 Final Rule, CMS acknowledged that it received conunents objecting to

the site neutral outlier budget neutrality adjustment. Exhibit 5, 80 Fed. Reg. at 49622, In

response to these objections, CMS stated:

We disagree with the commenters that a budget neutrality adjustment for site
neutral payment rate HCO payments is unnecessary or duplicative. While the
commenters are correct that the IPPS base rates that are used in site neutral
payment rate calculation include a budget neutrality adjustment for IPPS HCO
payments, that adjustment is merely a part of the calculation of one of the inputs
(that is, the IPPS base rates) that are used in the LTCH PPS computation of site
ncutral payment rate. The HCO budget neutrality factor that is applied in
determining the IPPS base rates is intended to fund estimated HCO payment made
under the 1PPS, and is therefore determined based on estimated payments made
under the IPPS. As such, the HCO budget neutrality factor that is applied to the
IPPS base rates does not account for the additional HCO payments that would be
madec to site neutral payment rate cases under the LTCH PPS. Wihout a budget
neutrality adjustment when detcrmining payment for a casc under the LTCH PPS,
any HCO payment payable to site neutral payment rate cases would increase
aggregate LTCH PPS payments above the level of expenditure if there were no
HCO paymenis for site neutral payment rate cases. Therefore, our proposed
approach appropriately results in LTCH PPS payments to site neutral payment
raie cases that are budget neutral relative to a policy with no HCO payments to
site neutral payment rate cases. For these reasons, we are not adopting the
commenters’ recommendation to change the calculation of the IPPS comparable
per diem amount to adjust the IPPS operating standardized amount used in that

calculation to account for the application of the JPPS HCO budget neutrality
adjustment.

Id. Despite admitting that the “HCO budget neutrality factor that is applicd in determining the
IPPS base rates is intended to fund estimated HCO payment made under the 1PPS,” CMS
finalized the separate 5.1 percent reduction to the LTCH site neutral payment rate for the LTCH

site neutral outlier budget neutrality adjustinent. 1d.
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B. FY 2017 Rulemaking

A similar process played out during the FY 2017 LTCH PPS rulemaking. CMS proposed
a 5.1% budget neutrality adjustment to the LTCH site neutral payment rate portion of the
blended payment rate. FY 2017 IPPS/LTCH PPS Proposed Rule, 81 Fed. Reg. 24946, 25288-89
{Apr. 27,2016). Commenters again responded that the proposed adjustment was flawed because
CMS already reduced the IPPS comparable per diem amount to account for outlier payments.
Kindred Healthcare,7 LifeCare Hospitals,8 Post Acute Medical,? and Vibra HealthCare 10 each
submitted comments objecting to the proposed budget neutrality adjustiment in the FY 2017
Proposed Rule. Kindred Healthcare included a table that clearly shows the duplication using the
components of the site nentral payment rate. Exhibit 27 a1 20-22, Table 1. Without making this
change, the duplicative BNA not only “exaggerates the disparity in payment rates across
provider settings,” as MedPAC states, but it is also purely punitive. Id. at 22. The AHA11 and

FAH12 also opposed the proposed site neutral budget neutrality adjustment in the FY 2017

7 Exhibit 27, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2017 IPPS/LLTCH PPS Proposed Rule at 18-25 (June 17, 2016),
hitps:fwww regulations.goviconieniStreamer?documentld=CMS-2016-0053 -

052 [ &attachmentMNumber=1 &content Type=pdf.

8 Exhibit 28, LifeCare Hospitals, Comment Letier on FY 2017 IPPS/LTCH PPS Proposed Rule at
7-11 (June 15, 2016), hitps://www.regulations.govicontentStreamer?documentId=CMS-2016-
0053-031 5 & attechmemMNumber=1&content Type=pdf.

9 Exhibit 29, Post Acute Medical, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at
14-21 (June 17, 2016), https:#/www.regulations. sov/comtentSueamer 2documentld=CMS-2016-
0053-1262 &attachmentNumber=| &contemt Type=pdf.

10 Exhibit 30, Vibra Heatthcare, Comment Leuer on FY 2017 IPPS/LTCH PPS Proposed Rule at
14-21 (June 17, 2016), hitps:ffwww. resulations.govicontentStreamer?documentld=CMS-2016-
0053-0483 &attachmentNumber=1 &content Type=pd{.

11 Exhibit 31, American Hospital Association, Cornment Letter on FY 2017 IPPS/LTCH PPS
Proposed Rule at 5-8 (June 17, 2016), hitps://www.aha org/system/ffiles/advaocacy-
issues/letter/2016/160617 -let-nickels-slavitt-lich. pdf.

12

Exhibit 32, Federation of American Hospitals, Comment Letter on FY 2017 IPPS/LTCH PPS
Proposed Rule at 48-49 (June 17, 2016),

Continued on following page
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Proposed Rule. Many of these comments requested that CMS not only fix the erroneous
calculation of the budget neutrality adjustment for FY 2017, but also correct the adjustment CMS
applied in FY 2016 because the hospitals were systematically underpaid. See e.g., Exhibit 27,
Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2017
IPPS/ILTCH PPS Proposed Rule at 23 (“CMS must reverse this adjustment to all FY 2016
payments, or make an equivalent prospective increase in payments to FY 2017 site neutral rate
cases to account for this underpayment.™).

The Medicare Payment Advisory Commission (“MedPAC™) also criticized the BNA.
MedPAC’s FY 2017 comment letter objected to the separate budget neutrality adjustment for
LLTCH site neutral high-cost outliers because, as the Providers and hospital trade associations
were telling CMS, “the 1PPS standard payment amount is already adjusted to account for HCO
payments.” Exhibit 31, MedPAC, Comment Letter on FY 2017 IPPS/L.TCH PPS Proposed Rule

at 16 (May 31, 2016), htips://www.regulations.gov/conteniSireamer?documentld=CMS -2016-

0053-0123&attachmentNumber=1&contentType=pdf. McdPAC explained why it was incorrect

for CMS to apply another budget neutrality adjustment to the LTCH site neutral payment rate:

CMS proposes to use the IPPS fixed-loss amount to determine if a discharge paid
under the site-neutral rate qualifies to receive an HCO payment again for FY
2017. CMS sets the 1PPS fixed-loss amount each year at a level that it estimates
will result in aggregate HCO payments cqual 5.1 percent of total IPPS payment.
To account for the spending attributed to these outlier payments, CMS$
reduces the IPPS base payment rates to maintain budget neutrality in the
IPPS. The IPPS-comparable rate used to pay for site-neutral cases in
LTCHs includes an adjustiment for budget neutrality to account for spending
associated with HCOs.

Continued from previous page
hitps://www.regulations gov/contentStreamer?documentld=CMS-2016-0053-
0575&attachmentNumber=1&content Type=pdf.
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With the Commission’s payment principles in mind, MedPAC urges CMS to
eliminate the proposed payment adjustment for discharges paid the site-
neutral rate to account for outlier payments under this payment
methodology. Given that the IPPS standard payment amount is already
adjusted to account for HCO payments, CMS' proposal to reduce the site-
neutral portion of the LTCH payment by a budget neutrality adjustment of
0.949 is duplicative and exaggerates the disparity in payment rates across
provider settings. Given this duplication, CMS should not adjust the site-
neutral rate further.

Id. a1 16-17 {emphasis added).

Despite objections from even more LTCHs, and strong objections from MedPAC, in
wrilten comments to the agency, CMS again dismissed these concerns and finalized the BNA for
FY 2017. See Exhibit 4, FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed. Reg. 56762, 57308-09
(Aug. 22,2016).13 CMS said in the FY 2017 Final Rule that it continued to disagree with

commenters “who assert that a HCO budget neutrality adjustment for site neutral payment rate

cases is inappropriate, unnecessary, or duplicative.” Id. CMS also added that it has “broad
authority” to cstablish adjustments to the IL.TCH PPS standard Federal payment rate. 1d.
Additionally, CMS attempted to make the argument that Congress approved of CMS’
implementation of the duplicative BN A because “Congress was well aware of how we had
implemented our HCO policy under the LTCH PPS under § 412.525 at the time of the enactment
of section 1206 of Public Law 113-67" and “Congress was also well aware of how we had
implemented our ‘IPPS comparable per diem amount’ concept in the [short-stay outlier] context

at the time of the enactment of section 1206 of Public Law 113-67.” 8] Fed. Reg. at 57308.

13 Inthe FY 2017 IPPS/L.TCH PPS Final Rule, CMS did make one change to the application of the
BNA. CMS decided that the budget neutrality adjustment would not be appiied to the HCO
payment for site neutral payment rate cases. Exhibit 4, 81 Fed. Reg. at 57309.
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C. FY 2018 Rulemaking

In FY 2018, CMS continued applying the BNA over the objections of the Providers and
others. The FY 2018 IPPS/LTCH PPS Final Rule contained an identical budget neutrality
adjustment. Exhibit 3, FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990, 38544-46
(Aug. 14, 2017). During the FY 2018 comment period, Kindred Healthcare, 14 LifeCare
Hospitals, !5 Post Acute Medical,16 and Vibra HealthCare!7 each submitted comments opposing
the proposed adjustment for FY 2018. The Providers also continued to request that CMS correct
the duplicative adjustment that CMS already applied to FY 2016 and FY 2017 LTCH site neutral
payments. Sce e.g., Exhibit 34, Kindred Healthcare & Select Medical Holdings Corporation,
Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 12 (*CMS should reverse this
adjustment to all FY 2016 and FY 2017 payments, or make an equivalent prospective increase in
payments to FY 2018 site neutral rate cases to account for this underpayment.”). In addition to

the Providers, the AHA and FAH again objected to the FY 2018 budget neutrality adjustment. 18

14 Exhibit 34, Kindred Healthcare & Select Medical Holdings Comporation, Comment Letter on FY
2018 IPPS/LLTCH PPS Proposed Rule at 5-12 (June 13, 2017),
https://www.regulations.gov/contentStreamer?documentld=CMS -2017-0055-

4033 &attachmentNumber=1 &content Type=pdf.

15 Exhibit 35, LifeCare Hospitals, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Ruie at
14-18 (June 13, 2017), hups://www.regulations.gov/contentStreamer?documentid=CMS5-2017-
0055-3745 &auachmentNumber=1 &contem Type=pdf.

16 Exhibit 36, Post Acute Medical, Comment Letter on FY 2018 iPPS/L.TCH PPS Proposed Rule at
4 (June 12, 2017), hups://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-
3620&attachmentNumber=1 &content Type=pdf.

V7 Exhibit 37, Vibra Healthcare, Comment Letter on FY 2018 1PPS/LL.TCH PPS Proposed Rule at
20-23 (June 13, 2017), https://www.regulations.gov/icontentStreamer ?documentld=CMS-2017-

0055-3729& attachmentNumber=1 &content Type=pdf.

18 Exhibit 38. American Hospital Assaciation, Comment Letier on FY 2018 IPPS/A.TCH PPS
Proposed Rule at 4-7 (June 13, 2017),
hitps:#www.reeulations. sov/contentStreamer?documentld=CMS-2017-0055-
3995 &attachmentNumber=1 &content Type=pdf; Exhibit 39, Federation of Amencan Hospitals,
Comment Lener on FY 2018 IPPS/L.TCH PPS Proposed Rule at 62-63 (lune 13, 2017),
Continued on following page
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Despite these objections for a third year, CMS again finalized the budget neutrality adjustment
without any change. See Exhibit 3, FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990,
38544-46 (Aug. 14, 2017). CMS reiterated its belief that it has “the authority to adopt the site
neutral payment rate HCO policy in a budget neutral manner” and referred readers to its
responses to commcnts in the two previous years. Id. at 38546.

D. FY 2019 Rulemaking

In the FY 2019 IPPS/L.TCH PPS Proposed Rule, CMS again proposed a budget neutrality
factor (adjustment) for all LTCH site neutral payment rate cases. CMS claimed that this
adjustment 1s necessary so that HCO payments for such cases do not result in any change to

estimated aggregate LTCH payments. Exhibit 1, FY 2019 IPPS/LTCH PPS Proposed Rule, 83

Fed. Reg. 20164, 20596 (May 7, 2018). The proposed budget neutrality adjustment would
reduce the LTCH site necutral payment rate amount by 5.1 % to offset the cost of LT:CH site
neutral HCO payments in FY 2019, Id. In addition to this budget neutrality adjustment for
LLTCH site neutral HCO cases, CMS again proposed adjusting the I[PPS payment rate to account
for projected IPPS ouilier payments. Exhibit 1, 83 Fed. Reg. at 20583. Specifically, CMS
proposed a budget neutrality adjustment to reduce the IPPS payment rate by 5.19%. Id. Asin
prior years, the IPPS rate is used to determine the IPPS comparable per diem amount for LTCH
site neutral payment raie cases.

In response to the FY 2019 1IPPS/LTCH PPS Proposed Rule, the Providers and other
commenters again objected to the budget neutrality adjustment for LTCH site neutral HCO cases

on the grounds that the adjustment is duplicative of the budget neutrality adjustment CMS

Continued from previous page
hups: //www.regulaljons. covicontenSueamer?documentld=CMS-2017-0055-

4057 &attachmentNumber=1 &content Type=pdf.
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proposed to apply to the IPPS payment rate. CMS’ calculation of the 5.1% LTCH PPS site
neutral budget neutrality adjustment did not account for the budget neutrality adjustment CMS
already proposed for the IPPS payment rate. Similar to prior years’ comment letters, Kindred
Healthcare’s FY 2019 comment letter continued to object to the BNA:

Consistent with MedPAC’s and the AHA’s comments, we strongly disagree with

the proposed 0.949 budget neutrality adjustment for site neutral cases that qualify

as high-cost outliers. CMS already reduced the FY 2019 site neutral payment

amount for estimated outlier payments via the IPPS HCO outlier factor and the

capital PPS outlier factor. CMS should nor reduce LTCH site neutral payments by

another 5.1%.
Exhibit 40, Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2019 TPPS/LTCH PPS Proposed Rule at 42 (June 25, 2018),

https://www.regulations.gov/contentStreamer?documentld=CMS-201 8-0046-

1349&attachmentNumber=1&contentType=pdf. LifeCare’s FY 2019 comment letter also

explained to CMS that the proposed LTCH site neutral adjustment was duplicative of the
adjustments already included in the LTCH site neutral payment rate: “This BNA is duplicative
and unwarranted because CMS has already applied budget neutrality adjustments to reduce the
operating and capital portions of the IPPS standard Federal payment rate by the same 5.1%,
before using that rate to determine the IPPS comparable per diem amount for site neutral
payment cases.” Exhibit 41, LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 14 (June 21, 2018),

https://www.regulations. govicontentStreamer?documentld=CMS -2018-0046-

1055 &attachmentNumber=1 &contentType=pdf. Similarly, Vibra’s FY 2019 comment letter

contained similar comments that explained CMS’ error in calculating the budget neutrality
adjustment. Exhibit 42, Vibra Hcalthcare, Comment Letter on FY 2019 IPPS/LTCH PPS

Proposed Rule at 21-25 (June 25, 2018),

15
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https://www.regulations.gov/contentStreamer?documentld=CMS -201 8-0046-

1360&attachmentNumber=1&contentType=pdf. As in prior years, the AHA and FAH also

objected to the FY 2019 site neutral outlier budget neutrality adjustment. See Exhibit 43,
American Hospital Association, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at

6-8 (June 25, 2018), https://www.regulations.gov/contentStreamer?documentld=CMS-2018-

0046-1495&attachmentNumber=I &contentType=pdf; Exhibit 44, Federation of American

Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 42-43 (June 25,

2018), hitps://www.regulations.gov/conieniSireamer?documentld=CMS-2018-0046-

1468 &attachmentNumber=1 &contentType=pdf.

The FY 2019 comment letters specifically asked CMS to take a fresh look at this issue
and consider the detrimental effect the duplicative adjustment would have on LTCHs in FY
2019, but also the harm that already occurred by applying the adjustment in FYs 2016 through
2018. See Exhibit 41, LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 15 (*Because CMS has been unwilling 1o address these issues directly the past
two years, we are forced to raise them again for consideration this year.”); Exhibit 40, Kindred
Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH
PPS Proposed Rule at 36 (“We request that CMS wke a fresh look at this issue to avoid a
continuation of this erroneous policy.”); 1d. at 42 (*CMS’ unwillingness to address these 1ssues
direcily the past two years requires that we raise them again for further consideration this year.
We ask that CMS take our concerns more seriously, now that the agency has had additional time
to consider the matter and the analysis and table we provided.™).

The Providers’ comment letters explained that afier taking a fresh look at this issue and

correcting the erroncous adjustment for FY 2019, CMS also needed to fix the duplicative
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adjustments already applied in FYs 2016 through 2018. See e.g., Exhibit 40, Kindred Healthcare
& Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH PPS
Proposed Rule at 42 (“For the same reason, it was incorrect for CMS to apply the 5.1% site
neutral HCO BNA 10 FY 2016, FY 2017 and FY 2018 payments for site neutral rate cases. CMS
should reverse this adjustment to all FY 2016, FY 2017 and FY 2018 payments, or make an
equivalent prospective increase in payments to FY 2019 site neutral rate cases to account for this
underpayment.”).

Despite these comments, CMS finalized the duplicative budget neutrality adjustment for
all LTCH site neutral payment rate cases in the FY 2019 IPPS/LTCH PPS Final Rule. Exhibit 2,
FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. 41144, 41737-38 (Aug. 17, 2018). At the
same time, CMS finalized the 5.1 % budget neutrality adjustment to the IPPS payment rate. Id. at
41723,41728. In the FY 2019 Final Rule, CMS offered only a brief response to the Providers’
comments objecting to the budget necutrality adjustment, essentially repeating what it had said in
the FY 2018 Final Rule:

We continue to disagree with the commenters that a budget neutrality adjustment

for site neutral payment rate HCO payments is inappropriate, unnecessary, or

duplicative. As we discussed in response to similar comments (82 FR 38545

through 38546, 81 FR 57308 through 57309, and 80 FR 49621 through 49622),

we have the authority to adopt the site neutral payment rate HCO policy ina

budget neutral manner. More importantly, we continue to believe this budget

neutrality adjustment is appropriate for reasons outlined in our response to the

nearly identical comments in the FY 2017 IPPS/LTCH PPS final rule (81 FR

57308 through 57309) and our response to similar comments in the FY 2016

IPPS/LTCH PPS final rule (80 FR 4962] through 49622).
1d. at 41738. Accordingly, CMS is applying a budget neutrality factor of 0.949 to reduce the site

neutral payment rate portion of the LTCH PPS blended payment rate for all site neutral cases,

despite the fact that the IPPS comparable amount has already been reduced to offset IPPS outlier

001113



Case 1:19-cv-00705-EGS Document 27-1 Filed 08/14/19 Page 119 of 158

payments. This BNA reduces site neutral case payments by an additional 5.1% for all LTCHs,
including the Providers in this Group Appeal.

The Providers have given CMS ample opportunity to correct the flawed methodology for
determining the LTCH site neutral payment outlier budget neutrality adjustment. The Providers
clearly spelled out the duplication in their comments, and MedPAC agreed that a separate budget
neutrality adjustment should not be applied for this reason. However, CMS has been dismissive
of the Providers® concerns.

The Providers had hoped that CMS would correct the error before the end of the LTCH
site ncutral transition period because when the transition period ends on September 30, 2019, the
monetary consequences of CMS’ error will double. See Exhibit 6, 42 U.S.C.

§ 1395ww(m)(G)Y(B)()(I) (SSA § 1886(mNM6)(B)Y)(D). Starting in FY 2020, the entire payment
for site neutral cases will be the lesser of the IPPS comparable per diem amount or 100% of the
estimated costs of the case. Id. at §§ 1395ww(m)(6)(B)(1)-(ii). 1f CMS continues to insist on
applying the duplicative outlier budget neutrality adjustment in FY 2020, the adjustment will
apply to the entire site neutral payment. The Provider’s LTCHs are already experiencing
significantly reduced Medicare payments for site neutral cases. Applying a budget neutrality
adjustment twice to sile neutral payments only increases the financial pressure on these hospiials
and unnecessarily deters care for Medicare patients in LTCHs. The Providers have no choice but
to seek relief from the courts.

IV.  ARGUMENT

The Providers do not dispute that CMS can apply a budget neutrality adjustment to
LTCH site neutral case payments so that overall LTCH payments do not increase due to high

cost outlier payments for qualifying site neutral cases. What the Providers disputc is the
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application of a budget neutrality adjustment to LTCH site neutral case payments that reduces
overall LTCH payments below what they would otherwise be in the absence of high cost outlier
payments for qualifying site neutral cases. This is not budget neutrality. It is a payment cut that
1s completely arbitrary and unsupported, and results in a windfall to the Medicare program.

CMS set the target amount of LTCH HCO payments at 5.1% of total LTCH site neutral
payments. The simple math is clear that CMS can only reduce total LTCH site neutral payments
by 5.1% to maintain budget neutrality. Yet, the extra BNA at issue here reduces total LTCH site
neutral payments by another 5.1 % in the name of budget neutrality.

The Providers, hospital trade associations and MedPAC have repeatedly told CMS not to
apply the extra budget neutrality adjustment. CMS has stubbornly refused, with unconvincing
attempts to recast the IPPS outlier budget ncutrality adjustments as “inputs™ that only relate to
the IPPS. But this formm over function argument does not change the math. CMS has continued
setting the LTCH site neutral payment rate based upon an erroneous calculation that includes
double the budget neutrality adjustment for HCO payments.

CMS has committed a clear error of judgment by refusing to correct this error in the FY
2016, FY 2017, FY 2018 and FY 2019 IPPS/ILTCH PPS Final Rules. It is arbitrary and
capricious, an abuse of discretion, not in accordance with the APA, the SSA and the laws
authorizing the LTCH PPS, and it is not suppoericd by substantial evidence. Because the PRRB
lacks the authority to reverse the agency’s budget neutrality adjustment, we request that the
PRRRB certify this appeal for expedited judicial review,

A, Requirements for EJR

In order to be eligible for EIR, the providers in a group appeal must satisfy three
requirements. First, the providers must be eligible for a PRRB hearing (i.e., the Board must have

Jurisdiction over the appeal because the providers meet the amount-in-controversy requirement

19
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of 42 C.F.R. § 405.1837(a)(3) and the 180-day window for requesting an appeal as set forth in
§ 405.1835(a}(3)). Second, there must be no factual issues in dispute. Third, the case must turn
on a legal question that the PRRB lacks authority to decide. See 42 C.F.R. § 405.1842.
Because the PRRB is bound by the Social Security Act as well as the implementing
regulations and CMS rulings (see 42 C.F.R. § 405.1867), the Board lacks authority to decide an
issue when the appeal involves a challenge to the constitutionality of a statute, or the substantive
or procedural validity of a regulation or CMS ruling. Specifically, the regulation on EIR states
that:

The Board’s decision must grant EJR for a legal question relevant to a specific
matter at issuc in a Board appeal if the Board determines the following conditions
are satisfied:

(1) The Board has jurisdiction to conduct a hearing on the specific matter at issue
in accordance with §405.1840 of this subpart.

(i1) The Board lacks the authority to decide a specific legal question relevant to
the specific matier at issue because the legal question is a challenge either to the
constitutionality of a provision of a statute, or ¢ the substantive or procedural
validity of a regulation or CMS Ruling.

42 C.F.R. § 405.1842(H)(1) (emphasis added).

The Board has stated that it has “no authority to dictate or fashion CMS policy or to
retroactively apply policy changes,” and has granted EJR where “the remedies that the Providers
are seeking are not provided for, nor are they addressed in the [applicable] statute or

regulations.” See Hunterdon/Somerset 2001 Wage Index Grp. v. Riverbend Gov't Benefits

Adm’r, PRRB Hearing Dec. No. 2004-D13, Case No. 01-0881GE at 6 (Apr. 14, 2004). In
addition, if therc is a statute, regulation, or CMS ruling that would specifically preclude granting

the remedy sought by the provider, EJR would be appropriate. See Qakwood Hosp. and Med.

Ctr. v. Blue Cross Blue Shield Ass’n, PRRB Hearing Dec. No. 02-1686 (Nov. 16, 2005).

20
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B. The Providers Meet the Jurisdictional Requirements for a PRRB Hearing

The first requirement for EJR is met because the PRRB has jurisdiction over this group

appeal since (1) the PRRB has jurisdiction to hear the Providers’ direct appeal of a budget
neutrality adjustment published in the Federal Register; (2) the Providers filed a request for a
hearing with the PRRB within 180 days of the publication of the budget neutrality adjustment in
the Federal Register; and (3) the amount in controversy for the group is over $50,000. These

elements are based in section 1878(a) and (b) of the Social Security Act, which provides that:

(a) ... [A]lny hospital which receives payments in the amounts computed under
subsection (b) and (d) of section 1886 and which has submitted such reports
within such time frame as the Secretary may require in order to make payment
under such section may obtain a hearing with respect to such payment by the
Board, if—

(1) such provider

(A)(ii} is dissatisfied with a final determination of the Secretary as to the amount
of the payment under subsection (b) or (d) of section 1886,

(2) the amount in controversy is $10,000 or more, and
(3) such provider files a request for a hearing . . ., with respect to appeals under

paragraph (1)(A)(ii), 180 days afier the notice of the Secretary’s final
determination.

(b) The provisions of subsection (a) shall apply to any group of providers of
services if each provider of services in such group would, upon the filing of an
appeal (but without regard to the $10,000 limitation), be entitled to such a
hearing, but only if the matters in controversy involve a common question of fact
or interpretation of law or regulations and the amount in controversy is, in the
aggregate, $50,000 or more.

42 U.S.C. § 139500 (SSA § 1878); see also 42 C.F.R. § 405.1837(a) (“A provider . . . has a right
o a Board hearing, as part of a group appeal with other providers, with respect to a final
contractor or Secrctary determination for the provider’s cost reporting period, only if—(1) The
provider satisfies individually the requirements for a Board hearing under § 405.1835(a) or

§ 405.1835(c), except for the $10,000 amount in controversy requirement . . . and (3) The
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amount in controversy is, in the aggregate, $50,000 or more, as determined in accordance with
§405.1839 of this subpart.”).

The Secretary previously interpreted this statute (o grant the PRRB jurisdiction over a
hospital’s appeal “only after an NPR has been issued for the hospital’s first cost reporting period
under the prospective payment system.” Medicare Program; Provider Reimbursement Review
Board Jurisdiction Over Appeals From Estiination of and Modifications to Base Year Costs
Under the Prospective Payment System, 49 Fed. Reg. 22413, 22415 (May 29, 1984). However,
the United States Court of Appeal for the District of Cotumbia Circuit later determined that,
contrary to the Secretary’s interpretation, “a year-end cost report is not a report which is
necessary in order for the Secretary to imake PPS payments, and the appeals provision applicable

to PPS recipients cannot be read to require hospitals to file cost reports and await NPRs prior to

filing a PRRB appeal.” Exhibit 16, Washington Hosp. Citr. v. Bowen, 795 F.2d 139, 145 (D.C.

Cir. 1986).

Since Washington Hosp. Ctr., the PRRB and the CMS Admianistrator have recognized

that the PRRB has jurisdiction in cases involving provider challenges to CMS prospective

payment system policies published in the Federal Register. See e.g., Crozer-Keystone Hosp. v.

BlueCross BlueShield Ass’n/Highmark Medicare Servs., CMS Admin. Dec. (December 21,

2009} (finding that the PRRB had jurisdiction over a challenge to the FY 2007 IPPS wage index

published in the Federal Register), King & Spalding FFY 2014 (0.2% IPPS Reduction Group,

PRRB Jurisdictional Dec., Case No. {4-2154G (Mar. 12, 2014) (finding that the PRRB has
jurisdiction over a challenge to the -0.2% reduction to the IPPS standardized amount and capital
standard Federal payment rate, to offset the impact of the “two-midnight” rule, that was

published in the Federal Register); Y oungsiown-Warren 02 MSA Wage Index Grp. v. BlueCross
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Ass’n/Nat’] Gov’t Servs., Inc., PRRB Hearing Dec. No. 2012-D5, Case No. 02-0531G (July 26,

2011) (finding that the PRRB has jurisdiction over a challenge to the FY 2002 hospital wage

index published in the Federal Register), Hall Render FFY 2018 ATRA/MACRA 0.7% D&C

Adjustment Groups, PRRB Junsdictional Dec., Case Nos. various (Jul. 24, 2018) (finding that

the PRRB has jurisdiction over a challenge to the documentation and coding adjustment for FY
2018 published by CMS in a Federal Register notice).

A provider’s direct challenge to payment policies published in the Federal Register is
appropriate for EIR, even though the PRRB is sometimes reluctant to reach this conclusion. See
Exhibit 17, Cape Cod Hosp. v. Sebelius, 677 F. Supp. 2d 18, 25 (D.D.C. 2009), rev’d on

different grounds. In Cape Cod, plaintiffs brought challenges to both the FY 2007 and 2008

Final Rules before the Board, contending that CMS erred in applying the annual budget
neutrality adjustment factor to the wage index rather than the standardized amount. Id. at 24.
Although the Board initially deternined that the Medicare regulations precluded judicial review,
the United States District Court for the District of Columbia vacated the Board’s decision and
remanded to the Secretary for reconsideration of the hospitals’ appeals. Id. After the Secretary
remanded to the PRRB, the Board determined that expedited judicial review was appropriate.
Similarly here, the PRRB has jurisdiction over the Providers’ direct appeal of the FY 2019
LTCH PPS site ncutral outlicr budget neutrality adjustment.

Relying on a prior version of 42 C.F.R. § 405.1804(a), the PRRB previously believed it
did not have jurisdiction in appeals challenging budget neutrality adjustments published in the

Federal Register. See ¢.2., St. Rose Hospital, PRRB Jurisdictional Dec., Case. No. 14-0483 at 5

(Dec. 19, 2013) (*The Board concludes that it lacks jurisdiction over the appeal because review

of budget neutrality adjustments is expressly prohibited by the statute and regulations.”). This
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interpretation was based on language in section 405.1804(a), since revised, that said
administrative review was not available for the “determination of the requirecment, or the
proportional amount, of any budget neutrality adjustment in the prospective payment rates.”
Exhibit 18, 42 C.F.R. § 405.1804(a) (2013).

In 2013, CMS revised this regulation because it was inconsistent with the text of section
1878(d)(7) of the SSA. Section 1878(d)(7) only precludes review of the budget neutrality
adjustment authorized by section 1886{e)(1) of the SSA. Section 1886(e)(1) only required a
budget neutrality adjustment so that FY 1984 and FY 1985 IPPS payments would be budget
neutral. The regulatory text of section 405.1804(a) was therefore inconsistent with the statutory
text of SSA section 1878(d)(7) with respect to the Board’s jurisdiction over challenges to budget
neutrality adjustments. Now, the regulation only precludes administrative review of “the budget
neutrality adjustment in the prospective payment rates required under section 1886(e)(1) of the
Social Security Act.” Exhibit 19, 42 C.F.R. § 405.1804(a) (2017) (emphasis added). When
revising the regulation, CMS stated that this “technical conforming change clarifies that there is
no administrative or judicial review with respect to the budget neutrality adjustments enumerated
in section 1886(c)(1) of the Act, and this preclusion of review does not apply to other budget
neutrality adjustments under the IPPS.” Medicare and Medicaid Programs: Provider
Reimbursement Determinations and Appeals, 78 Fed. Reg. 74826, 75162 (Dec. 10, 2013). The
Providers here are not challenging the budget neutrality adjustment authorized by section
1886(e}(1) of the SSA. Accordingly, 42 C.F.R. § 405.1804(a) does not preclude the Board from
accepting jurisdiction over the Providers’ challenge to the BNA.

With the exception of the budget neutrality adjustment required under section 1886(e)(1)

of the SSA, the PRRB now recognizes that it has jurisdiction over challenges to all other budget
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neutrality adjustinents. See e.g., Exhibit 20, Toyon 2009 Rural Floor Budget Neutrality Group,

PRRB Jurisdictional Dec., PRRB Case No. 09-1313G (Apr. 6, 2017) (finding that the PRRB has
jurisdiction over challenge to application of statewide rural floor budget neutrality adjustment

factor); HCA 2010 Sole Community Re-basing Group, PRRB Jurisdictional Dec., PRRB Case

No. 09-1864GC at 2 (Dec. 31, 2015) (finding that the PRRB has jurisdiction over a challenge to
the application of budget neutrality adjustments to the hospital-specific rate for sole community
hospitals because 42 C.F.R. § 405.1804 “has been revised, permitting the Board to review budget

neutrality adjustiments of the type under appeal in this case.”); Exhibit 22, Toyon 2009-2010

SCH Hospital Specific Rate Rebasing Group, PRRB Jurisdictional Dec., PRRB Case No. 10-

0351G (Dec. 31, 2015) (finding that the PRRB has jurisdiction over a challenge to budget
neutrality adjustments to sole community hospitals” hospital specific rates).

No other statute or regulation precludes administrative review of a budget neutrality
adjustment under the LTCH PPS. Sec 42 C.F.R. §§ 405.1804, 405.1840(b) and
405.1842(H)(2)(1). The Social Security Act and implementing regulations only prohibit
administrative and judicial review of the following matters:

(1) A finding in a contractor determination that expenscs incurred for certain

items or services furnished by a provider to an individual are not payable under

title XVI1II of the Act because those items or services are excluded from coverage
under section 1862 of the Act and Part 411 of the regulations. Review of these
findings is limited to the applicable provisions of sections 1155, 1869, and

1879(d) of the Act and of Subpart I of Part 405 and Subpart B of Part 478 of the

regulations, as applicable.
42 C.F.R. § 405.1840(b)(1).

(a) The determination of the requirement, or the proportional amount, of the

budget neutrality adjustment in the prospective payment rates required under

section 1886(e)(1) of the Social Security Act.

(b) The establishment of—
(1) Diagnosis related groups (DRGs);
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(2) The methodology for the classification of inpatient discharges within the
DRGs; or

(3) Appropriate weighting facts that reflect the relative hospital resources used
with respect to discharge within each DRG.

42 C.F.R. § 405.1804 (implementing 42 U.S.C. § 1395ww(d)(7) (SSA § 1886(d)(7)) and 42
U.S.C. § 139500(g) (SSA § 1878(g))).

Moreover, the Providers timely submitted a PRRB Group Appeal Request simultaneously
with this Request for EIR, see LTCH 2019 Site Neutral Qutlier Budget Neutrality Adjustment
Group Appeal Request at 1, less than 180 days after the site neutral budget neutrality adjustment
for FY 2019 was published in the Federal Register on August 17, 2018, see Exhibit 2, FY 2019
IPPS/LTCH PPS Final Rule, 83 Fed. Reg. 41144 (Aug. 17, 2018).

Finally, the amount jn controversy in this appeal is approximately $9,388,544, see LTCH
2019 Site Neutral Outlier Budget Neutrality Adjustment Group Appeal Request Statement of the
Issue at 1, which exceeds the $50,000 statatory 'requi;ément for a group appeal, see 42 U.S.C.

§ 139500(b) (SSA § 1878(b)); 42 C.F.R. § 405.1837(a)(3).

Because neither the statute nor the implementing regulations prohibit the PRRB from
reviewing the Providers’ direct appeal of a budget neutrality adjustment published in the Federal
Register, and the statulory requirements for PRRB review are satisfied, the PRRB has
jurisdiction over this group appeal. Therefore, the Providers satisfy the first requirement for
EJR.

C. There Are No Disputed Facts Material to the Resolution of the Providers’
Appeal

The second requirement for EJR is met because there are no facts material 10 the
Providers’ appeal that are in dispute. The Providers are directly challenging the FY 2019 LTCH
PPS site neutral HCO budget neutrality adjustment in the final rule. This budget neutrality
adjustment reduces the amount of the site neutral payment rate in FY 2019 for all LTCHs,
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including the Providers. This payment reduction is documented in the Federal Register. See
Exhibit 2, FY 2019 IPPS/LL.TCH PPS Final Rule, 83 Fed. Reg. 41144, 41738 (Aug. 17. 2018)
(“[1]t is necessary to reduce the site neutral payment rate portion of the blended rate payment by
5.1% to account for the estimated additional HCO payments payment to those cases in FY
2019.”). Moreover, the comment letters to CMS and the agency’s responses in the FY 2019
Final Rule (with references to the earlier rules) confirm that there is no dispute about the fact that
CMS does not remove the outlier budget neutrality adjustment to the [PPS payment ratec when
calculating LTCH site neutral payments. Exhibit 5, FY 2016 IPPS/LTCH PPS Final Rule, 80
Fed. Reg. 49326, 49622 (Aug. 17, 2015) (“While the commenters are correct that the IPPS base
rates that are used in site neutral payment rate calculation include a budget neutrality adjustment
for IPPS HCO payments, . ..”). Itisirrefutable that the Providers are and will continue to
experience reduced Medicare payments as a result of the HCO budget neutrality adjustment to
the site neutral payment rate. Thus, the Providers have satisfied the second requirement for EJR.

D. The Issue to Be Resolved Through This Appeal Is Beyond the Scope of the
Board’s Authority

The third requirement for EJR is met because the legal question in this appeal is a
challenge to the substantive and procedural validity of a regulation—the BNA in the FY 2019
Final Rule. See 42 C.F.R. § 405.1842(f)(1)(ii). Since the Board has jurisdiction over this
appeal, it “must consider whether it lacks the authority to decide a legal question relevant to the
matter at issue.” 42 C.F.R. § 405.1842(e}(1). The Board lacks the authority to decide a question
if “the legal question is a challenge either to the constitutionality of a provision of a statute, or to
the substantive or procedural validity of a regulation or CMS Ruling.” 42 C.F.R. §

405.1842(H(1)(1r) (emphasis added); sec also Allina Health Servs. v. Burwell, 141 F. Supp. 3d

17,19 (D.D.C. 2015) (“The PRRB . . . is bound by agency regulation and rulings, [42 C.F.R. §
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405.1867,] and cannot decide ‘question[s] of law or regulations.”™) (citing 42 U.S.C. §
139500(f)(1)).

This appeal turns on the pure legal issue of whether the BNA is legally valid and
enforceable. However, the Board lacks the authority to decide whether this adjustment is
contrary to the APA, the Medicare statute, and other federal laws. Since the PRRB is bound by
agency regulations and rulings, and cannot decide questions of law or regulations, a decision
concerning the legal validity of this budget neutrality adjusiment in the FY 2019 IPPS/LTCH
PPS Final Rule is beyond the scope of the Board’s authority. See 42 C.F.R. § 405.1869. As
discussed more fully below, the Providers have ample legal support for their position that the
BNA in the FY 2019 Final Rule 1s invalid as a matter of law and that CMS's enforcement of this
budget ncutrality adjustment i1s thus without legal basis.

1. The Board Lacks Authority to Decide the Legal Issue Concerning this
Budget Neutrality Adjustment, Making the Issue Appropriate for
EJR

The Board lacks authority to decide whether the BNA is arbitrary and capricious, an
abuse of discretion, not in accordance with law, or unsupported by substantial cvidence under the
APA, and whether CMS met the APA’s procedural requirements for responding to major policy
issues identified in comments. The Board also lacks authority to decide whether this budget
neutrality adjustment violates the dual-rate structure of the LTCH PPS in the SSA and exceeds

CMS’s authority under the authorizing legislation for the LTCH PPS.

In Toyon 2009 Rural Floor Budget Neutrality Group, PRRB Jurisdictional Dec., PRRB

Case No. 09-1313G (Apr. 6, 2017), the Board on its motion decided that it did not have the
authonty to decide the legal question of the validity of CMS? application of the statewide rural
floor budget neutrality adjustment factor used (o determine IPPS payments. Exhibit 20, PRRB

Jurisdictional Dee., PRRB Case No. 09-1313G at 1. The providers argued that the budget
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neutrality adjustment was arbitrary and capricious, did not comply with the APA’s procedural
requirements, and was contrary to the statute. 1d. at 7. In response to the providers’ challenge to
this budget neutrality adjustment, the Board stated:

Pursuant to 42 C.F.R. § 405.1867, the Board must comply with Title XVIII of the

Act and its supporting regulations. The Providers contend that the application of

the within-state (or statewide) rural floor budget neutrality adjustment for FFY

2009 and 2010 is contrary to the Medicare statute and that CMS promulgated that

regulation in violation of the Administrative Procedure[] Act. The Board finds it

lacks the authority to examine this legal question as it pertains to the issue in these

group appeals.
1d. at 9. The Board therefore granted EIR, allowing the providers to challenge the validity of this
budget neutrality adjustment in Federal District Court. 1d. at 9-10. Here, the Providers are also
challenging a budget neutrality adjustment that violates the APA. This is a legal question that
the PRRB does not have the authaority to resolve.

The PRRB also granted EIR in response to a provider group challenge to budget

neutrality adjustments that CMS directed the intermediarics to apply to solc community

hospitals’ Hospital Specific Rates (“HSRs). Exhibit 22, Toyon 2009-2010 SCH Hospital

Specific Rate Rebasing Group, PRRB Jurisdictional Dec., PRRB Case No. 10-0351G (Dec. 31,

2015). In Toyon 2009-2010 SCH Hospital Specific Rate Rebasing Group, the Board on its own

motion granted EJR afier finding that CMS established a cumulative budget neutrality
adjustment 1in an August 2005 Final Rule. Id. at 2. The providers objected to this adjustment on
grounds that it resulied in HSRs that were contrary to the statutory requirements for HSRs. See
id. The Board determined that EJR was appropriate because the Board had jurisdiction. no
findings of fact were necded, and the Board was “bound by [the] regulation and the publication
of [the] notices in the Federal Register.” 1d. The Board further noted that it “lacks the authority

1o decide the legal question of whether the application of the cumulative budget neutrality
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adjustment to the Providers’ reimbursement rates is proper.” 1d. The same analysis applies to
the Providers’ challenge of the BNA published in the FY 2019 IPPS/LTCH PPS Final Rule. The
Board has jurisdiction over the Providers’ appeal and no findings of fact are required, but the
Board does not have the authority 1o consider the validity of a budget neutrality adjustment
published in the Federal Register.

Because the Board does not have the authority to decide this legal issue challenging the
substantive and procedural validity of the BNA, expedited judicial review is appropriate.

2. The BNA Is Arbitrary and Capricious Because CMS Did Not Account

For the Budget Neutrality Adjustments Already Included in the IPPS
Comparable Amount

CMS’ promulgation of the duplicative BNA is a textbook violation of the Administrative
Procedure Act’s arbitrary and capricious standard. For several reasons, it is very clearly
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.” 5
U.5.C. § 706(2)(A). First, the duplicative budget neutrality adjustment is arbitrary and

capricious because it is unreasonable. Se¢ Exhibit 45, U.S. Postal Serv. v. Postal Regulatory

Comm’n, 785 F.3d 740, 750 (D.C. Cir. 2015) (recognizing that agency action must be reasonable
lo survive arbitrary and capricious review under the APA). Second, the duplicative budget
neutrality adjustment is arbitrary and capricious because “the agency . . . entirely failed to
consider an important aspect of the problem. offered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausible that it could not be ascribed to a

difference in view or the product of agency expertise.” Exhibit 12, Motor Vehicle Mfrs. Ass’n

of the U.S., Inc. v. State Farm Mut. Auto, Ins., 463 U.S. 29,43 (1983); see also Summer Hill

Nursing Home LLC v. Johnson, 603 F. Supp. 2d 35, 39 (D.D.C. 2009) (concluding that “the

Secretary entirely failed to consider an important aspect of the problem™ and “the Secretary’s

decision provide[d] no basis upon which [the Court] could conclude that it was the product of
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reasoned decisionmaking” because CMS did not explain why Summer Hill’s subsequent receipt
of remittance advices was insufficient to establish that the bad debts were actually uncollectible
when claimed) (internal quotation marks omitted}. Third, the duplicative budget neutrality

adjustment is arbitrary and capricious because CMS’ reasoning is “internally inconsistent.” See

Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C. Cir. 2015) (finding agency

aclion arbitrary and capricious when it is “internally inconsistent and inadequately explained”).
Finally, the duplicative budget neutrality adjustment is arbitrary and capricious because it

refleets a clear crror of judgment. Sce Exhibit 11, Citizens to Preserve Overton Park, Inc. v.

Volpe, 401 U.S. 402, 416 (1971) (noting that agency action is arbitrary and capricious when
“there has been a clear error of judgment” by the agency). Each of these reasons is discussed
more fully below.

a. CMS’ Unwarranted BNA is Arbitrary and Capricious Because
it is Unreasonable

To survive arbitrary and capricious review under the APA, an agency’s “exercise of its

authority must be ‘reasonable and reasonably explained.”” Exhibit 45, U.S. Postal Serv. v. Postal

Regulatory Comm’n, 785 F.3d 740, 750 (D.C. Cir. 2015) (quoting Mfrs. Ry. Co. v. Surface

Transp. Bd., 676 F.3d 1094, 1096 (D.C .Cir. 2012)). Agency action must be sct aside if “the
agency has failed to provide a reasoned explanation, or where the record belies the agency’s

conclusion . .. .” Exhibit 13, Cty. of L..A. v. Shalala, 192 F.3d 1005, 1021 (D.C. Cir. 1999); see

also FiberTower Spectrum Holdings, LLC v. F.C.C., 782 F.3d 692, 699 (D.C. Cir. 2015) (stating

that if an agency’s “interpretation is ‘plainly erroneous or inconsistent with the regulation[s]’ or
there is any other ‘reason {o suspect thal the interpretation does not reflect the agency’s lair and
considered judgment on the matter in question,’” courts will not “defer to an agency's

interpretation of its regulations™).
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CMS’ unreasonable decision to apply a second outlier budget neutrality adjustment to the
LTCH site neutral payment rate is a textbook violation of the APA’s arbitrary and capricious
standard. It is not reasonable for CMS to apply a 5.1% budget neutrality adjustment to the
LTCH site neutral payment rate to offset the cost of high cost outlier payments after CMS
already applied the same 5.1% budget neutrality adjustment to the IPPS payment rate. CMS uses
the IPPS payment rate, as reduced by the budget neutrality adjustments of 5.1%, to determine the
LTCH site neutral payment rate. It was not reasonable for CMS to ignore the buciget neutrality
adjustment already included in the IPPS comparabte per diem amount (which is the basis for the

[LTCH site neutral payment rate in most cases) when adopting the additional BNA. Under a

- reasonable approach, CMS would have either applied the negative 5.1% budgel neutrality

adjustments to the IPPS rate when calculating the LTCH site neutral payment rate, or applied the
scparate negative 5.1% BNA to that calculation, but not both. Instead of adopting cither of these
approaches, CMS used both, resulting in a negative 10.2% adjustment to the LTCH site neutral
payment rate—double the amount needed to maintain budget neutrality. See Exhibit 40, Kindred
Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH
PPS Proposed Rule at 37 (“CMS needs to consider the adjustments that it has already made o
thc proposed IPPS and capital PPS payment rates to account for outlicr payments.”™); Exhibit 41,
LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 13
(“[Blecause CMS is using the adjusted IPPS base rates for LTCH site necutral payments, the rates
are aiready reduced 5.1% for outlier budget neutrality. The separate 5.1% budget neutrality

adjustment for LTCH site ncuiral HCOs reduced such payments by arnother 5.19 for a toial

BNA of 10.2%.).
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CMS has trivialized the comments and evidence submitted during the comment period
about this duplication, and insisted on applying a second adjustment to the LTCH site neutral
payment rate. As a result, Medicare has arbitrarily cut aggregate payment to all LTCHs by tens
of millions of dollars each year.19 This is clearly unreasonable. Accordingly, the duplicative
BNA must be set aside as arbitrary and capricious under the APA.

b. CMS Did Not Engage in a Reasoned Analysis When It
Implemented the Duplicative BNA without Accounting for the
Adjustments Already Applied to the IPPS Comparable Per
Diem Amount

An agency violates the APA’s reasoned analysis requirement if it fails to consider an

important aspect of the problem. See Wood v. Betlach, 922 F. Supp. 2d 836 (D. Ariz. 2013)

(finding that HHS failed to address an important aspect of the problem because the record
contains no evidence that HHS considered or responded to plaintiffs’ expert opinion that none of

the demonstration project’s hypotheses test anything new); St. James Hosp. v. Heckler, 760 F.2d

1460 (7th Cir. 1985), accord, Walter O. Boswell Mem’l Hosp. v Heckler, 628 F. Supp. 1121

(D.D.C. 1985) (holding that malpractice rule was arbitrary and capricious because HHS entirely
failed 10 consider an important aspect of the problem by making no attempt to examine the
relationship between actual malpractice loss experience and premium costs, and its rule was not

adequately supported by the study it relied on); see also Shays v. Fed. Eilection Comm’n, 337 F.

Supp. 2d 28, 72 (D.D.C. 2004) (concluding that the FEC’s regulation implementing the
Bipartisan Campaign Reform Act (“BCRA™) was arbitrary and capricious because the FEC “did

not adequately explain its decision to exclude *apparent authority’ from the scope of its

19 The AHA’s analysis of FY 2016 MedPAR data found that the duplicative budget neutrality
adjustment reduces aggregate payments by approximately $28 million per year. Exhibit 43,
American Hospital Association, Comment Letter on FY 2019 IPPS/A.TCH PPS Proposcd Rule at
0.
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baL]

definition of ‘agent’” and provided “no indication that [it] considered how [its] decision might

facilitate circumvention or perpetuate the appearance of corruption, two policies Congress

[13)

definitely sought to advance in passing BCRA,” demonstrating that the FEC “*entirely failed to

consider an important aspect of the problem’”) (quoting State Farm Mut. Auto. Ins. 463 U.S. at

43). Although courts typically exercise restraint in reviewing agency action, the courts will
intervene if “the agency has not really taken a ‘hard look’ at the salient problems, and has not

genuinely engaged in reasoned decision-making.” Exhibit 14, Greater Boston Television Corp.

v. F.C.C.,444 F.2d 841, 851 (D.C. Cir. 1570).
The Providers do not dispute that CMS has the authority to apply a budget neutrality
adjustment to reduce LTCH site neutral payments to account for HCO payments for LTCH site

neutral payment rate cases. However, the Providers do object to a budget neutrality adjustment

on top of budget neutrality adjustments of the same size. See Exhibit 40, Kindred Healthcare &
Select Medical Holdings Corporation, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed
Rule at 37 (*Consistent with MedPAC’s recommendation, CMS should only adjust LTCH site

neutral payments once for outlier budget neutrality.™); Exhibit 41, LifeCare Hospitals, Comment

Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 16 (“To ensure that LTCHs are only
paying for high cost outliers at LTCHs once, not twice, CMS must not apply the separate 5.1%
budget neutrality adjustment for LTCH site neutral cases.”). The BNA is duplicative of the
adjustments CMS borrows from the [PPS payment rates. CMS’ refusal to seriously consider
whether the adjustment is duplicative shows that the agency has not taken a “*hard look™ to
ensure that the math hehind the calculation of the budget neutrality adjusiment is valid. See

Exhibit 14, Greater Boston Television Crop., 444 F.2d at 851. A serious examination of the way

the IPPS comparable per diem amount is calculated for LTCH site neutral payments would
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reveal the fact that this extra LTCH budget neutrality adjustment results in underpayments to
LTCHs and a savings for the Medicare program. Accordingly, CMS has “entirely failed to
consider an important aspect of the problem” because the agency refuses to recognize that it is

applying a duplicative budget neutrality adjustment. See Exhibit 12, State Farmm Mut. Auto. Ins.,

463 U.S. a1 43.

CMS believes that a separate budget neutrality adjustment for LTCH site neutral HCO
cases will “reduce differences between HCO payments for similar cases under the IPPS and site
neutral payment rate cases under the LTCH PPS and promote fairness between the two systems.”
Exhibit 2, 83 Fed. Reg. at 41737. However, by aligning this policy with the IPPS payment
system—and making the IPPS comparable per diem amount and the IPPS fixed-loss amount the
primary components—CMS did not adequately consider the adjustment that it already made to
the IPPS payment rate to account for outlier payments. Specifically, CMS already reduced the
IPPS payment rate for outlier budget neutrality. For FY 2019, CMS reduced the operating
portion of the IPPS payment rate by a factor of 0.948999 and the capital portion of the IPPS
payment rate by a factor of 0.949431. Id. at 41723. As CMS explains, these budget neutrality
factors result in a 5.1% outlier adjustment that already reduces the IPPS payment rate. 1d. at
41723-24. CMS has therefore not taken a “hard look™ at the salient problem and is not engaging

in reasoned decisionmaking because CMS is unwilling to consider the duplicative effect of the

extra BNA. Seec Exhibit 14, Greater Boston Television Corp., 444 F.2d at 851. Moreover, this

extra 5.1% adjustment to LTCH site neutral payments in the name of budget neutrality does not
“reduce differences between HCO payments for similar cases under the IPPS and site neutral
payment rate cases under the LTCH PPS”—it exacerbates differences—and it does not “promote

fairness between the two systems”—it is patently unfair to LTCHs.
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Accordingly, CMS’ decision to adopt the BNA for FY 2019 is arbitrary and capricious
because CMS did not cngage in rcasoncd decisionmaking when the agency’s adoption of the
BNA failed to account for the budget neutrality adjustment to the IPPS standard Federal payment
rate that is used in the calculation of the LTCH site ncutral payment rate. Therefore, the LTCH
site neutral budget outlier neutrality adjustment in the FY 2019 IPPS/L'TCH PPS Final Rule must
be set aside.

C. CMS’ Decision to Apply a Duplicative Budget Neutrality

Adjustment is Arbitrary and Capricious Because CMS’
Reasoning is Internally Inconsistent

An agency’s decision is also arbitrary and capricious if it is “internally inconsistent and

inadequately explained.” Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C.

Cir. 2015) (citing General Chem. Corp. v. United States, 817 F.2d 844, 846 (D.C. Cir. 1987). In

Banner Health v. Price, 867 F.3d 1323 (D.C. Cir. 2017) (Exhibit 47), hospitals broughta -

challenge to CMS’ implementation of certain changes to the 1PPS outlier policies aimed at
addressing “turbo-charging” by hospitals. Turbo-charging hospitais were accused of
manipulating the IPPS outlier system so that they could obtain greater outlier payments. Id. at
1328. The D.C. Circuit held that one of CMS’ changes was arbitrary and capricious because the
agency failed to adequately explain why it wag not making adjustments to projection cost-to-
charge ratios for the turbo-charging hospitals. Id. The court said CMS’ “approach was

‘internally inconsistent and inadequately explained.”” Id. at 1349 (citing District Hosp. Partners,

786 F.3d at 59). Specifically, the D.C. Circuit faulted CMS for not accounting for other changes
CMS made to the outlier policies when setting the projection cost-to-charge ratios. 1d. The court
explained CMS’ internally inconsistent policy as follows:

When HHS set the FY 2004 threshold in August 2003, it knew it would end up

using updated cost-to-charge ratios to make outlier payments as tentatively settled
cost reports came in for each hospital. Yet it did not account for the fact that
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those updated cost-to-charge ratios were likely to be considerably lower than its
projection cost-to-charge ratios, thercby leading many hospitals to be underpaid
for outlier cases.

CMS’ rationale for the duplicative BNA suffers from similar “internal inconsistency” for
several reasons. First, the BNA is “internally inconsistent” because CMS chose to make the
LTCH site neutral outlier policy identical to the IPPS outlier policy, but add an extra budget
neutrality adjustment to LTCH site neutral payments. CMS uses the same outlier policy as the
IPPS for LTCH site neutral cases because CMS actuaries “projected that the costs and resource
use for cases paid at the site neutral payment rate . . . would likely mirror the costs and resource
use for IPPS cases assigned to the same MS-DRG” and “site neutral payment rate cases would

generally be paid based on an IPPS comparable per diem amount,” rather than 100% of the
estimated costs of the case. Exhibit 2, FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at
41737. CMS thercfore uses the same IPPS fixed-loss amount for LTCH sitc ncutral outlicr
cases. 1d. (“[W]e continue to believe that the most appropriate fixed-loss amount for site neutral
payment rate cases for FY 2019 is the IPPS fixed-loss amount for FY 2019.7). CMS also uses
the same target amount of 5.1% of total payments for outlier cases. 1d. To be internally
consistent, the LTCH site neutral payment rate would be considered budget neutral afier
applying the negative 5.1% IPPS ouilier budget neuirality adjustment. See id. at 41723, 41728
(establishing a 0.948999 outlier adjustment factor to the IPPS operating standardized amount and
a 0.949431 outlier adjustment factor to the IPPS capital federal rate). But CMS did not stop
there. The agency applied an additional BNA of 5.1%, thereby doubling the reduction to LTCH

site neutral payments. Id. at 41737, This approach is very clearly “internally inconsistent.”
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Second, CMS’ LTCH PPS outlier policies are “internally inconsistent” because LTCH
PPS standard ratc payments are subject to a single outlicr budget neutrality adjustment, yet CMS
applies two budget neutrality adjustments to the site neutral payment rate. The AHA explained
this issue in their comments to CMS on the FY 2017 and FY 2018 LTCH PPS rulemakings. The
AHA’s FY 2017 comment letter states:

When calculating any of the LTCH PPS standard rate payments[], only one BNA

applies. Similarly, when pricing out the LTCH PPS short-stay outliers . . . that are

paid either an IPPS comparable amount or cost {(similar to what site-neutral cases

are being paid}, only one BNA applics. However, by contrast, when calculating

rates for site-neutral cases paid the IPPS comparable amount, two BNAs apply.

Exhibit 31, American Hospital Association, Comment Letter on FY 2017 IPPS/LTCH PPS
Proposed Rule at 6 (footnote omitted). The AHA’s comment letter included a chart that
diagrams the budget neutrality adjustment CMS applies to other LTCH PPS payment rates and
the two budget neutrality adjustments CMS applies to the LTCH site neutral payment rate. Id. at ¢
7. CMS’ deviation from its standard practice of applying only one outlier budget neutrality
adjustment indicates that CMS’ outlicr policics are “internally inconsistent.”

Finally, the BNA is “internally inconsistent” because it is contrary to the intent of budget
neutrality. The intent of budget neutrality is to ensure that a particular payment policy does not
raise or lower the aggregate payments to providers. In fact, CMS states in the FY 2019 Final
Rule that the LL.TCH site neutral HCO policy should be budget neutral, “meaning that estimated
site neutral payment rate HCO paymems should not result in any change in estimated aggregate
LTCH PPS payments.” Exhibit 2, FY 2019 IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at 41737
(emphasis added). However, CMS’ implementation of the BNA reduces aggregate site neutral

payments to LTCHs 1o a level that is below the budget ncutral baseline. In other words, the

additional budget neutrality adjustment the Providers are challenging in this appeal is not an
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adjustment that achieves budget neutrality at all—it is purely a payment cut. This unwarranted
reduction is therefore “internally inconsistent” with the goals of budget neutrality.
Each of these examples of “internal inconsistency” on their own renders CMS’

duplicative BNA arbitrary and capricious. Exhibit 47, Banner Health v. Price, 867 F.3d 1323

(D.C. Cir. 2017); Exhibit 46, District Hosp. Partners v. Burwell, 786 F.3d 46, 59 (D.C. Cir.

2015). CMS’ rationale for the duplicative budget neutrality adjustment is fatally defective. The
duplicative budget neutrality adjustment must therefore be set aside.

d. CMS’ Decision to Apply a Duplicative Budget Neutrality
Adjustment is Arbitrary and Capricious Because it Reflects a
Clear Error of Judgment
Review of agency action under the arbitrary and capricious standard requires

consideration of “whether the decision was based on a consideration of the relevant factors and

whether there has been a clear error of judgment.” Exhibit 11, Citizens to Preserve Overton

Park, Inc. v. Volpe, 401 U.S. 402,416 (1971). A “clear error of judgment” is evaluated by

looking at the substance of the agency’s decision, not just the agency’s procedures for

promulgating the rule. Exhibit 48, James Madison Ltd. by Hecht v. Ludwig, 82 F.3d 1085, 1098

(D.C. Cir. 1996).

In James Madison Ltd., the D.C. Circuit stated that “judicial review of agency action

under the APA must go beyond the agency’s procedures to include the substantive
reasonableness of its decision.” 1d. Relying on the Supreme Court’s decision in Qverton Park,
the D.C. Circuit stated: “Although the reasonableness of the agency’s procedures is relevant to
the court’s inquiry, reasonable procedures alone cannof absolve a court from making a *thorough,
probing, in-depth review’ 1o determine if the agency has considered the relevant factors or
committed a clear error of judgment.” Id. (citing Overton Park. 401 U.S. at 415-16). According

1o the D.C. Circuit, the agency’s action would amount o a substantive violation of the APA if
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the agency ignored salient facts or offered “patently implausible justifications.” ]ld. In other
circuits, there is a “clear error of judgment” that is “sufficient to constitute arbitrary and
capricious agency action . . . when ‘the agency offer[s] an explanation that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in

view or the product of agency expertise.” Sierra Club v. E.P.A., 346 F.3d 955, 961 (9th Cir.

2003) (alteration in oniginal) (quoting Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm

Mut. Auto. Ins., 463 U.S. 29, 43 (1983)).

The *“clear error of judgment” standard requires reversing the agency action “if the error

is so clear as to deprive the agency’s decision of a rational basis.” Ethyl Corp. v. Envtl. Prot.

Agency, 541 F.2d 1,34-35 n. 74 (D.C. Cir. 1976), cert. denied, 426 U.S. 941, (1976). In the
context of an agency’s informal rulemaking, compared to agency decisions made after an
evidentiary hearing, it is even more important that the record contain a rational basis for the
agency’s decision because it is easier for the agency to abuse informal rulemaking proceedings.

Almay, Inc. v. Califano, 569 F.2d 674, 681 (D.C. Cir. 1977).

Here, CMS” decision to apply the duplicative budget neutrality adjustment is arbitrary
and capricious because the agency commitied a “clear error of judgment” when it ignored
evidence that the IPPS comparable per diem amount for LTCH site neutral payment cases
already includes a 5.1% budget neutrality adjustment to offset the cost of LTCH outlier cases.
CMS first adopted the LTCH site neutral HCO budget neutrality adjustment in the FY 2016
IPPS/LTCH PPS Final Rule. See Exhibit S, F\-’ 2016 IPPS/LTCH PPS Final Rule, 80 Fed. Reg.
49326, 49617-23 (Aug. 17, 2015). Priorto issuing the FY 2016 Final Rule, the Providers
submitted comments to CMS explaining why the proposed BNA was unnecessary and

duplicative because the 1PPS comparable per diem amount already includes a budget neutrality
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adjustment. See e.g., Exhibit 24, Post Acute Medical, Comment Letter on FY 2016 IPPS/LTCH
PPS Proposed Rule at 25 (“It would be duplicative (i.e., CMS would be removing outlier
payments twice) if CMS also applies the proposed site neutral HCO BNA. This would be the
case because the IPPS comparable per diem amount will be based on the FY 2016 IPPS payment
rate, which has already been adjusted by the 5.1 percent outlier target.”). The Providers, and
other stakeholders, submitted additional comments to CMS during the FY 2017, FY 2018, and
FY 2019 LTCH PPS rulemakings making the same point. See supra Parts I11.B.-D. Even
MedPAC submitted a comment letter objecting to the budget neutrality adjustment because it is
“duplicative and exaggerates the disparity in payment rates across provider settings.” Exhibit 33,
MedPAC, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 16-17.

Based on these comments, CMS had more than enough information to know that the
BNA was eitoneous and unnecessary as early as FY 2016. In every rulemaking since FY 2010,
commenters including the Providers explained to CMS that it erred when it failed to account for
the outlier budget neutrality adjusiment already applied 1o the IPPS comparable per diem amount
when calculating the LTCH PPS site neutral outlier budget neutrality adjustment. Sece.g.,
Exhibit 28, LifeCare Hospitals, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at
10 (“CMS already reduced the FY 2017 site neutral payment amount for estimated outlier
payments via the IPPS HCO outlier factor and the capital PPS oullier factor. CMS should not
reduce LTCH site neutral paymenis by another 5.1%."); Exhibit 37, Vibra Hcalthcare, Comment
Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 23 (“Since CMS has already made these
adjustments for budget neutrality, it would be inappropriate for CMS (o reduce LTCH site
neutral payments that are based on the IPPS and capital PPS rates by another 5.1% for HCOs.”);

Exhibit 40, Kindred Healthcare & Select Medical Holdings Corporation. Comment Letter on FY

41

001137



Case 1:19-cv-00705-EGS Document 27-1 Filed 08/14/19 Page 143 of 158

2019 IPPS/LTCH PPS Proposed Rule at 42 (“CMS already reduced the FY 2019 site neutral
payment amount for estimated outlier payments via the IPPS HCOQ outlier factor and the capital
PPS outlier factor.”).

The D.C. Circuit has stated that CMS cannot continue using payment rates based on

computational errors. See Exhibit 49, Cape Cod Hosp. v. Sebelius, 630 F.3d 203, 214-15 (D.C.

Cir. 2011) (“[W]e never suggested that even alfter the error in the data on which the Secretary
had relied was brought to her atiention, she could have chosen to continue using the inaccurate
wage index in calculating future payments.”). Here, CMS has continued setting the LTCH site
neutral payment rate based upon an erroneous calculation that includes double the budget
neutrality adjustment for HCO payments, even after MedPAC, the Providers, and others
repeatedly brought the error to CMS” attention. Accordingly, CMS has committed a “clear error
of judgment” by refusing to correct this error in the FY 2016, FY 2017, FY 2018 and FY 2019
IPPS/LTCH PPS Final Rules.

3. CMS" Decision to Apply a Second Qutlier Budget Neutrality

Adjustment to the LTCH Site Neutral Payment Rate is Not Supported
by Substantial Evidence

CMS’ duplicative budget neutrality adjustment should also be set aside because CMS’
determination that a second adjustment is necessary to offset the cost of site neutral high cost
outlier payments is not supported by substantial evidence. Pursuant to 5 U.S.C. § 706(2)(E) of
the APA, a reviewing court is required to “hold untawful and set aside agency action, findings,
and conclusions found to be . . . unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of any agency hearing provided by
statute.” Exhibit 10,5 U.5.C. § 706(2)E). According to the Supreme Court, this substantial
evidence test applies “when the agency action is taken pursuant to a rulemaking provision of the

Administrative Procedure Act itself, 5 U.S.C. § 553 .. ..7 Exhibit 11, Citizens 10 Preserve
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Overton Park, Inc. v. Volpe, 401 U.S. 402,414 (1971), abrogated on other grounds by Califano

v. Sanders, 430 U.S. 99 (1977). CMS’ duplicative budget neutrality adjustment at issue here was
adopted through the APA’s notice and comment rulemaking procedures. See Exhibit 15,5
U.S.C. § 553.

Substantial evidence supports the agency’s action when there is “such relevant evidence

as a rcasonable mind might accept as adequate to support a conclusion.” Banncr Health v.

Sebelius, 715 F. Supp. 2d 142, 153 (D.D.C. 2010). No such evidence exists here to support
CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site neutral
payment rate. CMS claims that this second budget neutrality adjustment 1s necessary “to ensure
estimated HCO payments payable for site neutral payment rate cases in FY 2019 would not
result in any increase in estimated aggregate FY 2019 LTCH PPS payments .. ..” Exhibit 2, FY
2019.IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at 41737, However, CMS offers no evidence in
support of its claim that this second budget neutrality adjustment is not duplicative of the
adjustment already applied to the IPPS payment rate used to determine the IPPS comparable per
diem amount for L.TCH site neutral cases. Instead, the evidence in the rulemaking record
confirms that CMS is applying multiple outlier budget neutrality adjustments to the LTCH site
neutral payment rate.

Specifically, the rulemaking record shows that CMS included the 5.1% budget neutrality
adjustment to reduce the IPPS payment rate amount used for the IPPS comparable per diem
amount before applying the separate negative 5.1% BNA. Id. at 41723, 41728. The sitc ncutral
payment rate for most LLTCH site neutral cases is based on the IPPS comparable per diem

amount. Exhibit 6, 42 U.S.C. § 1395ww(m)(6)(B)(ii}(1); Exhibit 2, FY 2019 IPPS/LTCH PPS

Final Rule, 83 Fed. Reg. at 41737 (“[S]ite neutral payment rate cases would generally be paid
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based on an IPPS comparable per diem amount . . . .”). Because there is no evidence to
contradict that this second budget neutrality adjustment is duplicative, it must be set aside.
4. CMS Did Not Provide a Sufficient Response to Comments Raising
Major Issues Regarding the Duplicative BNA in the FY 2019
IPPS/LLTCH PPS Final Rule
In addition to the substantive deficicncies with CMS™ adoption of the site neutral budget
neutrality adjustment, CMS’ nominal response to comments in the FY 2019 IPPS/LTCH PPS
Final Rule also violates the procedural requirements for notice and comment rulemaking at
section 553(c) of the APA. The APA requires that the agency’s response to comments, the basis

and purpose statement, “must identify ‘what major issues of policy were ventilated by the

informal proceedings and why the agency reacted to them as it did.”” Exhibit 21, St. James

Hosp. v. Heckler, 760 F.2d 1460, 1469 (7th Cir. 1985) (citing Automotive Parts & Accessories

Ass’n v. Bovd, 407 F.2d 330, 338 (D.C. Cir. 1968).

In St. James Hospital, the court held that a new Medicare regulation setting the formula

for Medicare reimbursement of providers’ malpractice insurance premiums violaled APA section
553(c) because “the Secretary’s basis and purpose statement did not adequately respond to the
criticisms raised in the many adverse comments submitted on the Malpractice Rule in several
respects.” Id. at 1469. The court found that the Secretary did not even attempt to respond to
comments asserting that the agency relied on a statistically unreliable study to support its rule.
1d. Other comments criticized the regulation because “the Malpractice Rule’s formula for
reimbursing premium costs bears no relation (o the actual premium costs incurred by hospitals on
behalf of Medicare recipients.” Id. at 1469-70. In the final rule, the Secretary issued only a two
sentence response (o these commenters’ concerns. 1d. at 1470. The court characterized the

Secretary’s response as “nonresponsive” and noted that the response ignored a key fact central 1o
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this issue. See id. As a result, the court determined that the Secretary violated APA section
553(c). 1d. The court concluded:

We agree with the district courts’ conclusion that the Secretary’s basis and

purpose staiement failed to respond to many significant points made by the public

in opposition to the Malpractice Rule. The Secretary’s statement of basis and

purpose provided no indication of why criticisms of the Westat study were

deemed to be invalid, and failed to give a reasoned response to other

criticisms of the Rule. We therefore conclude that the Secretary failed to comply

with section 553(c) of the APA.
Id. (emphasis added). In addition to finding that the malpractice rule violated APA section
553(c), the court also held that the rule must be set aside because the rule was arbitrary and
capricious and an abuse of discretion, it violated the Medicare Act’s cost-shifting prohibition,
and it violated the Medicare Act’s mandate to reimburse hospitals for the “reasonable cost” of
services provided to Medicare beneficiaries. See id. at 1469, 1472-73.

Here, CMS’ three sentence response to commenters in the FY 2019 IPPS/LLTCH PPS
Final Rule shows that the agency is disrcgarding major issucs with the budget neutrality
adjustment raised by commenters. Just as the Secretary’s response to comments in St. James
Hospital made no effort to respond to comments regarding a statistically unrcliable study, CMS’
response here did not attempt to explain why the BNA is not duplicative. CMS only responded
that it “continue[s] to disagree with the commenters that a budget neutrality adjustment for site
neutral payment rate HCO payments is inappropriate, unnecessary, or duplicative™ and referred
readers to CMS’ responses in prior years. Exhibit 2, 83 Fed. Reg. at 41738. There was no effort
by CMS to develop a subsiantive response (o the commeniers and explain why the BNA is nos
duplicative of the adjustment already applhed to the IPPS payment rate used to determine the

IPPS comparable per diem amount for LTCH site neutral cases. In sum, CMS did not even

attempt to explain why commenters’ criticisms of the budget neutrality adjustment were invahd.
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See St. James Hosp., 760 F.2d at 1470. CMS’ lack of a reasoned response to comments

regarding the duplicative nature of the BNA therefore violates the procedural requirements for
notice and comment rulemaking at section 553(c) of the APA.

The agency does not need (o respond to every individual issue raised by commenters.

See Auto. Parts & Accessories Ass’n v. Bovd, 407 F.2d 330, 338 (D.C. Cir. 1968) (“We do not
expect the agency to discuss every item of fact or opinion included in the submissions . .. .").
However, the agency “must respond in a reasoned manner to those [comments] that raise

significant problems.” Reytblatt v. U.S. Nuclear Regulatory Comm’n, 105 F.3d 715, 722 (D.C.

Cir. 1997). Here, the Providers submitted comment letters to CMS identifying a “significant
problem.” That 1s, CMS is underpaying LTCH site neutral cases due to a duplicative outlier

budget neutrality adjustment. The significance of this problem is only confirmed by the fact that

many LTCH organizations, MedPAC, the AHA, and the FAH submitted comment letters to
CMS objecting to the duplicative budget neutrality adjustment. Although CMS can disagree
with comments, it cannot simply dismiss comments from MedPAC and others as insignificant.
Accordingly, the unwarranted reduction to the LTCH site neutral payment rate that resulted from
the duplicative BNA was a “significant problem” that required a substantive response from
CMS. Unfortunately, CMS’ response in the FY 2019 Final Rule and the referenced prior rules
cannot be considered a substantive response. CMS has not shown that the challenged budget
neutrality adjustment is the only 5.1% outlier budget neutrality adjustment o the LTCH site
neutral payment raie.

S. There was no Congressional Approval or Ratification of the
Duplicative BNA

As discussed above, CMS provides only a nominal response in the FY 2019 IPPS/LL.TCH

PPS Final Rule to the comments submitted by the Providers and others. See Exhibit 2, FY 2019
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IPPS/LTCH PPS Final Rule, 83 Fed. Reg. at 41737-38. Instead of taking a fresh look at the
duplicative BN A, as requested by commenters, CMS’ response in the FY 2019 Final Rule relies
on citations to CMS’ responses in prior years. Id. at 41738. One such citation was to CMS”’
response 1o comments on this issue in the FY 2017 IPPS/LTCH PPS Final Rule. Seeid. (“As we
discussed in response to similar comments (82 FR 38545 through 38546, 81 FR 57308 through
57309, and 80 FR 49621 through 49622), we have the authority to adopt the site neutral payment
rate HCO policy in a budget neutral manner.”).20

In the FY 2017 Final Rule, cited by CMS in the FY 2019 Final Rule, CMS attempts to
argue that Congress approved or otherwise ratified CMS’ decision to apply the extra 5.1%
budget neutrality adjustiment to the LTCH site neutral payment rat¢. Sec Exhibit 4, FY 2017
IPPS/LTCH PPS Final Rule, 81 Fed. Reg. at 57308. Specifically, CMS defended the extra
budget neutrality adjustment by arguing that “Congress was well aware of how we had 0
implemented our HCO policy under the LTCH PPS under § 412.525 at the time of enactment of
section 1206 of Public Law 113-67." 1d. CMS aiso claimed that “Congress was also well aware
of how we had implemented our ‘IPPS comparablc per diem amount’ concept in the SSO context
at the time of the enactiment of section 1206 (Sf Public Law 113-67" because CMS had “budget
neutralized” estimated HCO payments for short stay outlier cases since 2006. Id. CMS asserted
that “Congress left us the discretion to continue to treat the ‘IPPS comparable per diem amount’
in the site neutral payment rale context as we have historically done with respect to LTCH PPS

HCO payments iade to discharges paid using the ‘IPPS comparable per diem amount.”” [d.

20 As discussed above, the Providers arc not challenging CMS’ authority to apply an appropriate
budgel neutrality adjustment (o account for the cost of LTCH site neutral outlier payments.
Rather, the Providers arc challenging CMS’ decision to apply a second budget ncutrality
adjustment to the LTCH site neutral payment rate that effectively doubles the budget neutrality
adjustment.
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However, the regulation CMS refers to in this FY 2017 rulemaking (42 C.F.R. § 412.529(d)(4))
does not specify a separate budget neutrality adjustment for high cost outlier or short stay outlier
payments based upon the IPPS comparable per diem amount, and CMS does not state any other
authority for this assertion. Therefore, it is difficult to see how Congress was “well aware” of
this policy when it established the LTCH patient criteria and site neutral payment rate in the
PSRA. CMS needs far greater evidence to conclude that Congress specifically authorized or
ratified CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site
neutral payment rate.

Congress did not specifically require a budget neutrality adjustment in the PSRA,
Congress did include a reference to the short stay outlier policy at 42 C.F.R. § 412.529(d)(4) for
calculating the IPPS comparable per diem amount. Exhibit 6,42 U.S.C. §
1395ww(m)(6)(B)(ii)(I) (SSA § 1886(m)(6)(B)(ii)(I)). Congress also specified that the site
ncutral payment rate based on the IPPS comparabie per diem amount must include high cost
outlier payments under 42 CF.R. § 412.525. 1d. However, neither the statute itself, nor the
referenced short stay outlier regulation (42 C.F.R. § 412.529(d)(4)), specifically requires a
budget neutratity adjustment. Accordingly, the text of the PSRA does not suggest that Congress
was “well aware” of CMS’ budget neutrality adjustments to authorize the BNA at issue in this
appeal.

Not only is there no Congressicnal authorization of the BN A in the statute, but there is no

subsequent action from Congress ratifying the duplicative BNA. In Cape Cod Hosp. v. Sebelius,

630 F.3d 203 (D.C. Cir. 2011), Exhibit 49, the Secretary of the Department of Health and Human
Services (“"HHS™) argued that Congress ratified her decision to “ignore mistakes made in

calculating rural-floor budget neutrality adjustments for prior years.” Id. at 214. The D.C.
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Circuit acknowledged that the “Supreme Court has stated that ‘Congress is presumed to be aware
of an administrative or judicial interpretation when it re-enacts a statute without change.” Id.

(quoting Merrill Lynch. Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 382 n.66 (1982)).

However, the D.C. Circuit rejected the Secretary’s contention that Congress ratified her
interpretation because there was no Congressional reenactment of the statutory section at issue.
Id. The same is true here. There have been some “isolated amendments” to the LTCH site
neutral statutory provisions of the SSA, but there has been no re-enactment by Congress of the
LLTCH site neutral payment provisions to argue that Congress ratified CMS’ duplicative BNA.

See Alexander v. Sandoval, 532 U.S. 275, 292 (2001) (“[W]hen Congress has not

comprehensively revised a statutory scheme but has made only isolated amendments, . . . [iJtis
impossible to assert with any degree of assurance that congressional failure to act represents
affirmative congressional approval of the Court’s statutory interpretation.”) (internal quotation
marks omitted).

" Moreover, Congress has not “implicitly ratified” CMS” duplicative BNA. The D.C.
Circuit in Cape Cod rejected the contention that Congress “implicitly ratified” the Secretary’s
position by failing to enact legislation overturning the Secretary’s interpretation. Exhibit 49,

Cape Cod Hosp., 630 F.3d at 214. The D.C. Circuit stated that “[pJresuming ratification based

on congressional maction 1s inappropriate ‘abscnt some evidence of (or reason to assumc)
congressional familiarity with the administrative interpretation at issue.”” 1d, {(quoting Pub.
Citizen, Inc. v, HHS, 332 IF.3d 654, 669 (D.C. Cir. 2003)). The D.C. Circuit’s 2011 decision in
Cape Cod also explained that the agency’s error, identified in 2006, was “simply of too recent
vintage to presume that Congress has tacitly ratified CMS’s interpretation by failing to overturn

it.” Id. Here, there is no evidence that Congress is familiar with CMS’ duplicative BNA. None
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of the isolated amendments to the SSA’s site neutral provisions have addressed outlier payments
or budget neutrality. See Bipartisan Budget Act of 2018, Pub. L. No. 115-123, § 51005, 132
Stat. 64 (2018); 21st Century Cures Act, Pub. L. No. 114-255, §§ 15009(a), 15010(a), 130 Stat.
1033 (2016); Consolidated Appropriations Act, 2016, Pub. L. No. 114-113, § 231, 129 Stat. 2242
(2015}); Protecting Access to Medicare Act of 2014, Pub. L. No. 113-93, § 12(a), 128 Stat. 1040
(2014). Moreover, the erroneous BN A is even more recent than the error at issue in Cape Cod
where the D.C. Circuit rejected implicit Congressional ratification because the error was “of too

recent vintage.” Cape Cod Hosp., 630 F.3d at 214. Thus, CMS cannot rely on any

Congressional authorization or ratification to support the duplicative BNA.

6. CMS’ Duplicative BNA Violates the Social Security Act and Other Federal
Laws

CMS’ decision to apply a second outlier budget neutrality adjustiment to the LTCH site
neutral payment rate violates several provisions of the SSA and other pieces of legislation. First,
the duplicative budget neutrality adjustment violates the Federal statutes authorizing the LTCH
PPS because it 1s not an “appropriate adjustment.” Second, the adjustment is contrary to the
SSA’s authorization of only two payment rates for LTCH cases, the standard federal payment
rate and the site neutral payment rate. Finally, the unwarranted budget neutrality adjustment
violates the SSA’s prohibition on cost-shifting.

a. The Extra BNA is Not an “Appropriate Adjustment”

In prior rulemakings, CMS has asserted that it has “ongoing authority to make annual
HCO budget neutrality adjustments for payments under the LTCH PPS . . . using the broad
authority provided by section 123 of Public Law 106-113 and section 307 of Public Law 106-
554.” Exhibit 4, FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed. Reg. at 57308. However, CMS’

exercise of this authority in applying the duplicative BNA is contrary to the statutory text.
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Section 123 of the Balanced Budget Refinement Act of 1999 (“BBRA”), Pub. L. No.
106-113, 113 Stat. 1501 (1999), required CMS to develop and implement an LTCH PPS that
“shall include an adequate patient classification system that is based on diagnosis-related groups

(DRGs) and that reflects the differences in patient resource use and costs, and shall maintain

budget neutra]ity.”z-] BBRA § 123(a)(1). Section 307 of the Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection Act of 2000 (“BIPA™), Pub. L. No. 106-554, 114 Stat.
2763 (2000), states that the Secretary “may provide for appropriate adjustment to the long-term
hospital payment system.” BIPA § 307(b)(1). The duplicative budget neutrality adjustment that
CMS applies to the LTCH site neutral payment rate is not an “appropriate adjustment.”

CMS claims that it has the authority to implement the additional BNA and that the BNA
is necessary because “estimated site neutral payment rate HCO payments should not result in any
change in estimated aggregate LTCH PPS payments.” Exhibit 2, FY 2019 IPPS/LTCH PPS
Final Rule, 83 Fed. Reg. at 41737. We do not dispute that CMS generally possesses the
authority under BBRA section 123 and BIPA section 307 to apply a budget neutrality adjustiment
to prevent LTCH high cost outlier payments from increasing aggregate LTCH payments. CMS
applies such a budget neutrality adjustment to account for outlier payments for LTCH standard
rate cases. Similarly, CMS applies a budget neutrality adjustiment to the IPPS payment rate to
account for IPPS outlier payments. However, CMS exceeded its statutory authority, in violation
of BIPA section 307(b)(1), when it applied a duplicative BNA to the LTCH site neutral payment

rate becausc this extra adjustiment is not an “appropriate adjustment.”

2l CMS interprets BBRAs “budget neutrality™ requircment as applying only to the first year of the
LTCHPPS. See FY 2013 IPPS/L_TCH PPS Final Rule, 77 Fed. Reg. 53258, 53494 (Aug. 31,
2012) (“[1]t has been our consistent interpretation that the statutory requirement for budget
neutrality applics cxclusively to FY 2003 when the LTCH PPS was implemented.”).
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An “appropriate adjustment” to maintain budget neutrality for site neutral outlier
payments would have achieved actual budget neutrality and ensured that LTCH site neutral
outlier payments did not increase or decrease aggregate LTCH payments. This was already
accomplished by the 5.1 % outlier budget neutrality adjustment from IPPS rate setting that CMS
uses to calculate the IPPS comparable per diem amount for LTCH site neutral payments. This
adjustment achieved the 5.1% offset (reduction) to LTCH site neutral payments equal to the
target amount of LTCH site neutral outlier payments. The budget neutrality adjustment from the
IPPS is arguably an “appropriate adjustment” to the LTCH site neutral payment rate. Any
additional adjustment to LTCH site ncutral payments to maintain budget neutrality due to LTCH
site neutral outlier payments cannot be considered an “appropriate adjustment” under BIPA
section 307(b)(1). Therefore, the extra 5.1% BNA at issue here violates BIPA section 307(b}(1).
Itis budget neutral in name only. Instead of ensuring that site neutral outlier payments do not
causc any change in aggregatec Medicare payments to LTCHs, this adjustment actually saves the
Medicare program tens of millions of dollars every year. When Congress authorized CMS to
make “appropriate adjustments” to the LTCH PPS, it could not have envisioned that CMS would
apply a duplicative adjustment like the BNA at issue here. Accordingly, the adjustment must be
set aside because it viclates CMS’ authority under BIPA section 307(b)(1) to apply “appropnate
adjustments” to LTCH PPS paymenits.

b. CMS’ Duplicative BNA Violates the Social Security Act’s
Dual-Rate Structure for the LTCH PPS

As discussed above, Congress cstablished a new dual-rate payment structure under the
LTCH PPS in section 1206 of the Pathway for SGR Reform Act of 2013. As of cost reporting
periods beginning on or afler October 1, 2015, this new dual-rate structure, at SSA section

1886(m)(6) requires. that CMS pay LTCHs one of two possible rates for Medicare Part A cases,

52

001148



Case 1:19-cv-00705-EGS Document 27-1 Filed 08/14/19 Page 154 of 158

either the standard Federal payment rate or the new site neutral payment rate.22 CMS®
implementation of the new dual-rate structure violates SSA section 1886(m)(6) because CMS
has decided to pay LTCH site neutral cases a rate that is contrary to the statute.

Section 1 886(m)(6)(B)(11) of the SSA defines the “site neutral payment rate” as the lower
of: (1) "the IPPS comparable per diem amount determined under paragraph (d)(4) of section
412.529 of title 42, Code of Federal Regulations, including any applicable outlier payments
under section 412.525 of such title;” or (2) “100 percent of the estimated cost of the services
imvolved.” Exhibit 6,42 U.S.C. § 1395ww{m)(6)(B)(ii) (SSA § 1886(m)(6)(B)(ii)). CMS is
violating this provision of the SSA because CMS is paying LTCH site ncutral cascs a rate that is
not contemplated by the statute. CMS’ payment rate for LTCH site neutral cases includes the
5.1% reduction to the IPPS payment rate to account for the targeted 5.1% of LTCH site neutral
cases that will be paid a HCO payment. CMS then reduces the LTCH site neutral payment rate
by another 5.1 % to account for the same 5.1% target amount of LTCH site neutral outlier
payments. The Social Security Act, at section 1886(m)(6), does not authorize CMS’ payment
rate with this extra budget neutrality adjustment. Furthermore, the regulation cited in the statute,
42 C.F.R. § 412.529(d}(4), does not specify a separate budget neutrality adjustment for LTCH
payments based upon the IPPS comparable per diem amount.

CMS has stated with regard to the dual rate LTCH PPS that it does “not have the
authority to pay LTCH discharges that fail to meet the patient-level criteria for payment at the

T

LTCH PPS standard Federal payment rate at a rate other than the site neutral payment rate . . . .’

22 During the site neutral transition period. LTCH cases are paid either the standard Federal
payment rate if the LTCH patient criteria arc met or at the transitional blended payment rate if the
LTCH patient ¢riteria are not met. See Exhibit 6, 42 U.S.C. § 1395ww(m)(6)(B)(iii) (SSA
§ 1886(m)(6)(B)(ii)).
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FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed. Reg.‘at 57070. However, CMS is doing just that
by applying the duplicative BNA. CMS is acting in direct contradiction of its own position on
the dual rate LTCH PPS by paying LTCH site neutral cases a rate other than the site neutral
payment rate contemplated by the statute. Furthermore, because CMS applies muliiple budget
neutrality adjustments to the site neutral payment rate, LTCHs may receive a lower Medicare
payment for these cases than a short term acute care hospital would receive for the case under the
IPPS. Therefore, the duplicative budget neutrality adjustment must be set aside because it is
contrary to the SSA.

C. The Extra BNA Violates the Medicare Prohibition on Cost-
Shifting

The Social Security Act prohibits CMS from shifting Medicare costs to non-beneficiaries
(i.e., “cost-shifting”). 42 U.S.C. § 1395x(v)(1)(A) (SSA § 1861 (v){(1)(A)) (“[T]he necessary
costs of efficiently delivering covered services io individuals covered by the insurance programs
established by this title will not be borne by individuals not so covered . . ..”). Courts have
regularly recognized Medicare’s cost-shifling prohibition (sometimes referred to as “anti-cross-

subsidization provisions”). E.g., Abington Crest Nursing and Rehab. Ctr. v. Leavitt, 541 F.

Supp. 2d 99, 106 (D.D.C. 2008): Foothill Hosp.-Morris L.. Johnston Mem’| v. Leaviit, 558 F.

Supp. 2d 1,3 (D.D.C. 2008). In Howard Univ. v. Bowen, No. 85-3342, 1988 WL 33508

(D.D.C. Mar. 29, 1988), the D.C. District Court found that the cost-shifting prohibition
superseded a contrary Medicare regulation, stating . . . the Secretary failed to note that the
prohibition against cost-shifting is not merely a general regulation, but, as noted above, is an
integral part of the Medicare statute itself and has been so found by numerous courts.” Id. at ¥2.
Here, CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH

site neutral payment rate violates the statutory prohibition on cost-shifting under 42 U.S.C.
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§ 1395x(v)(1)}(A)() because it results in Medicare costs being shifted to non-Medicare
beneficiaries. Applying this duplicative budget neutrality adjustment reduces aggregate LTCH
payments by approximately $28 million per year. Sce Exhibit 43, American Hospital
Association, Comment Letter on FY 2019 IPPS/L.TCH PPS Proposed Rule at 6. Thisisa
windfall for the Medicare program that violates the Social Security Act’s cost-shifting
prohibition.

For the reasons discussed above, the duplicative outlier bud get neutrality adjustment
should be set aside because it violates the Social Security Act and other federal laws (i.e., BIPA
§ 307(b)(1)). As a result of these statutory violations, the budget neutrality adjustment also must
be set aside under the APA because the adjustment is “not in accordance with the law.” Exhibit
10, 5 U.5.C. § 706(2)(A).

V. CONCLUSION

In order to grant the relief the Providers are requesting in this appeal, the PRRB would
have to set aside the duplicative BNA. Such action is beyond the scope of the PRRB’s authority.
The Board is not authorized to create new Medicare regulations or policies or extend, limit, or
modify the application of cxisting regulations or policies to address the legal challenge the
Providers raise. Therefore, expedited judicial review is appropriate for the resolution of this
matter. Because the Providers meet all of the requirements for EJR, the Board should grant the
Providers’ Request for EJR without delay.

Respectfully Submitted,

4@4@%;
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November 20, 2018

Jason M. Healy, Esq.
THE LAW OFFICES QOF
Jason M. HeALY PLLC
1750 Tysons Boulevard
Suite 1500

McLean, VA 22012
(703) 7124744

Attorney for the Providers
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CERTIFICATE OF SERVICE

We hereby certify that on this 20" day of November, 2018, the attached Providers’

Request for Expedited Judicial Review was served by overnight mail to:

Byron Lamprecht

Wisconsin Physicians Service
Cost Report Appeals

2525 N 117th Avenue, Suite 200
Omaha, NE 68164

Wilson C. Leong, Esq.
Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058

Jason M. Healy, Esq.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 412
Office of the Secretary

45 CFR Part 170
[CMS-1632-P]
RIN-0938-AS41

Medicare Program; Hospital Inpatient
Prospective Payment Systems for
Acute Care Hospitals and the Long-
Term Care Hospital Prospective
Payment System Policy Changes and
Fiscal Year 2016 Rates; Revisions of
Quality Reporting Requirements for
Specific Providers, Including Changes
Related to the Electronic Health
Record Incentive Program

AGENCY: Centers for Medicare and
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: We are proposing to revise the
Medicare hospital inpatient prospective
payment systems (IPPS) for operating
and capital-related costs of acute care
hospitals to implement changes arising
from our continuing experience with
these systems for FY 2016. Some of
these changes implement certain
statutory provisions contained in the
Patient Protection and Affordable Care
Act and the Health Care and Education
Reconciliation Act of 2010 (collectively
known as the Affordable Care Act), the
Pathway for Sustainable Growth Reform
(SGR) Act of 2013, the Protecting Access
to Medicare Act of 2014, and other
legislation. We also are addressing the
update of the rate-of-increase limits for
certain hospitals excluded from the
IPPS that are paid on a reasonable cost
basis subject to these limits for FY 2016.

We also are proposing to update the
payment policies and the annual
payment rates for the Medicare
prospective payment system (PPS) for
inpatient hospital services provided by
long-term care hospitals (LTCHs) for FY
2016 and implement certain statutory
changes to the LTCH PPS under the
Affordable Care Act and the Pathway for
Sustainable Growth Rate (SGR) Reform
Act of 2013 and the Protecting Access
to Medicare Act of 2014.

In addition, we are proposing to
establish new requirements or to revise
existing requirements for quality
reporting by specific providers (acute
care hospitals, PPS-exempt cancer
hospitals, and LTCHs) that are

participating in Medicare, including
related proposals for eligible hospitals
and critical access hospitals
participating in the Medicare Electronic
Health Record (EHR) Incentive Program.
We also are proposing to update policies
relating to the Hospital Value-Based
Purchasing (VBP) Program, the Hospital
Readmissions Reduction Program, and
the Hospital-Acquired Condition (HAC)
Reduction Program.

DATES: Comment Period: To be assured
consideration, comments on all sections
of this proposed rule must be received
at one of the addresses provided in the
ADDRESSES section no later than 5 p.m.
EST on June 29, 2015.

ADDRESSES: In commenting, please refer
to file code CMS—1632-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (no duplicates, please):

1. Electronically. You may (and we
encourage you to) submit electronic
comments on this regulation to http://
www.regulations.gov. Follow the
instructions under the “submit a
comment” tab.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1632-P, P.O. Box 8013, Baltimore,
MD 21244-1850.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments via express
or overnight mail to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1632-P, Mail Stop C4-26—-05,
7500 Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445—-G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal Government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the

building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

If you intend to deliver your
comments to the Baltimore address,
please call the telephone number (410)
786—7195 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

For information on viewing public
comments, we refer readers to the
beginning of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:

Ing-Jye Cheng, (410) 786—4548 and
Donald Thompson, (410) 786—4487,
Operating Prospective Payment, MS—
DRGs, Deficit Reduction Act Hospital-
Acquired Acquired Conditions—Present
on Admission (DRA HAC-POA)
Program, Hospital-Acquired Conditions
Reduction Program, Hospital
Readmission Reductions Program, Wage
Index, New Medical Service and
Technology Add-On Payments, Hospital
Geographic Reclassifications, Graduate
Medical Education, Capital Prospective
Payment, Excluded Hospitals, and
Medicare Disproportionate Share
Hospital (DSH) Issues.

Michele Hudson, (410) 786-4487,
Long-Term Care Hospital Prospective
Payment System and MS-LTC-DRG
Relative Weights Issues.

Siddhartha Mazumdar, (410) 786—
6673, Rural Community Hospital
Demonstration Program Issues.

Cindy Tourison, (410) 786—1093,
Hospital Inpatient Quality Reporting
and Hospital Value-Based Purchasing—
Program Administration, Validation,
and Reconsideration Issues.

Pierre Yong, (410) 786—8896, Hospital
Inpatient Quality Reporting—Measures
Issues Except Hospital Consumer
Assessment of Healthcare Providers and
Systems Issues.

Elizabeth Goldstein, (410) 786—6665,
Hospital Inpatient Quality Reporting—
Hospital Consumer Assessment of
Healthcare Providers and Systems
Measures Issues.

Mary Pratt, (410) 786—-6867, LTCH
Quality Data Reporting Issues.

Kim Spalding Bush, (410) 786-3232,
Hospital Value-Based Purchasing
Efficiency Measures Issues.

James Poyer, (410) 786—2261, PPS-
Exempt Cancer Hospital Quality
Reporting Issues.
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