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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NEW LIFECARE HOSPITALS OF CHESTER COUNTY
LLC D/B/A LIFECARE HOSPITALS OF CHESTER
COUNTY

400 East Marshall Street

West Chester, PA 19380,

NEW LIFECARE HOSPITALS OF DAYTON LLC D/B/A
LIFECARE HOSPITALS OF DAYTON

4000 Miamisburg-Centerville Road

Miamisburg, OH 45342,

NEW NEXTCARE SPECIALTY HOSPITAL OF DENVER
LLC D/B/A COLORADO ACUTE LONG TERM
HOSPITAL

1690 North Meade Street

Denver, CO 80204,

NEW LIFECARE HOSPITALS OF MILWAUKEE LLC
D/B/A LIFECARE HOSPITALS OF WISCONSIN

2400 Golf Road

Pewaukee, WI 53702,

NEW LIFECARE HOSPITALS OF NORTH CAROLINA
LLC D/B/A LIFECARE HOSPITALS OF NORTH
CAROLINA

1051 Noell Lane

Rocky Mount, NC 27804,

NEW LIFECARE HOSPITALS OF NORTH TEXAS LLC
D/B/A LIFECARE HOSPITALS OF DALLAS

1950 Record Crossing Road

Dallas, TX 75235,

NEW LIFECARE HOSPITALS OF PITTSBURGH LLC
D/B/A LIFECARE HOSPITALS OF PITTSBURGH
225 Penn Avenue

Pittsburgh, PA 15221,

NEW LIFECARE HOSPITALS OF SARASOTALLC
D/B/A COMPLEX CARE HOSPITAL AT RIDGELAKE
6150 Edgelake Drive

Sarasota, FL 34240,

Civil Action No. 19-705

COMPLAINT FOR REVIEW
OF AGENCY ACTION
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NEW SAN ANTONIO SPECIALTY HOSPITAL LLC
D/B/A LIFECARE HOSPITALS OF SAN ANTONIO
8902 Floyd Curl Drive

San Antonio, TX 78240,

NEW LIFECARE HOSPITALS LLC D/B/A LIFECARE
HOSPITALS OF SHREVEPORT

8001 Youree Drive

Shreveport, LA 71105,

NEW LIFECARE HOSPITALS OF NORTHERN NEVADA
LLC D/B/A TAHOE PACIFIC HOSPITALS - MEADOWS
10101 Double R Boulevard

Reno, NV 89521,

NEW LIFECARE HOSPITAL AT TENAYA LLC D/B/A
COMPLEX CARE HOSPITAL AT TENAYA

2500 North Tenaya Way

Las Vegas, NV 89128,

PAM SQUARED AT CORPUS CHRISTI, LLC D/B/APAM
SPECIALTY HOSPITAL OF CORPUS CHRISTI
BAYFRONT

345 South Water Street, 3" Floor

Corpus Christi, TX 78401,

POST ACUTE SPECIALTY HOSPITAL OF CORPUS
CHRISTI, LLC D/B/A PAM SPECIALTY HOSPITAL OF
CORPUS CHRISTI SOUTH

6226 Saratoga Boulevard

Corpus Christi, TX 78414,

PAM Il OF COVINGTON, LLC D/B/A PAM SPECIALTY
HOSPITAL OF COVINGTON

20050 Crestwood Boulevard

Covington, LA 70433,

POST ACUTE MEDICAL AT HAMMOND, LLC D/B/A
PAM SPECIALTY HOSPITAL OF HAMMOND

42074 Veterans Avenue

Hammond, LA 70403,

PAM SPECIALTY HOSPITAL OF LUFKIN, LLC D/B/A
PAM SPECIALTY HOSPITAL OF LUFKIN

1201 West Frank Avenue, 5" Floor

Lufkin, TX 75904,
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POST ACUTE MEDICAL AT LULING, LLC D/B/A PAM
SPECIALTY HOSPITAL OF LULING

200 Memorial Drive

Luling, TX 78648,

POST ACUTE SPECIALTY HOSPITAL OF MILWAUKEE,
LLC D/B/A PAM SPECIALTY HOSPITAL OF
MILWAUKEE

5017 South 110" Street

Greenfield, WI 53228,

POST ACUTE MEDICAL OF NEW BRAUNFELS, LLC
D/B/A PAM SPECIALTY HOSPITAL OF NEW
BRAUNFELS

1445 Hanz Drive

New Braunfels, TX 78130,

WARM SPRINGS SPECIALTY HOSPITAL OF SAN
ANTONIO, LLC D/B/APAM SPECIALTY HOSPITAL OF
SAN ANTONIO

5418 North Loop 1604 W

San Antonio, TX 78249,

PAM SQUARED AT TEXARKANA, LLC D/B/APAM
SPECIALTY HOSPITAL OF TEXARKANA NORTH
2400 St. Michael Drive, 2™ Floor

Texarkana, TX 75503,

POST ACUTE SPECIALTY HOSPITAL OF TULSA, LLC
D/B/A PAM SPECIALTY HOSPITAL OF TULSA

3219 South 79" East Avenue

Tulsa, OK 74145,

POST ACUTE MEDICAL AT VICTORIA, LLC D/B/A
PAM SPECIALTY HOSPITAL OF VICTORIANORTH
102 Medical Drive

Victoria, TX 77904,

POST ACUTE SPECIALTY HOSPITAL OF VICTORIA,
LLC D/B/A PAM SPECIALTY HOSPITAL OF VICTORIA
SOUTH

506 East San Antonio Street, 3™ Floor

Victoria, TX 77901,
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POST ACUTE MEDICAL AT NANTICOKE, LLC D/B/A
PAM SPECIALTY HOSPITAL OF WILKES-BARRE
575 North River Street, 7" Floor

Wilkes-Barre, PA 18510,

THC — ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL LOS ANGELES

5525 West Slauson Avenue

Los Angeles, CA 90056,

THC - ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL SAN FRANCISCO BAY AREA

2800 Benedict Drive

San Leandro, CA 94577,

THC - ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL WESTMINSTER

200 Hospital Circle

Westminster, CA 92683,

THC - ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL SAN DIEGO

1940 EI Cajon Boulevard

San Diego, CA 92104,

THC - ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL ONTARIO

550 North Monterey Avenue

Ontario, CA 91764,

SOUTHERN CALIFORNIA SPECIALTY CARE, LLC
D/B/A KINDRED HOSPITAL LA MIRADA

14900 E. Imperial Highway

La Mirada, CA 90638,

THC - ORANGE COUNTY, LLC D/B/A KINDRED
HOSPITAL BREA

875 North Brea Boulevard

Brea, CA 92821,

KND DEVELOPMENT 52, LLC D/B/A KINDRED
HOSPITAL BALDWIN PARK

14148 E. Francisquito Avenue

Baldwin Park, CA 91706,




Case 1:19-cv-00705 Document1 Filed 03/13/19 Page 5 of 39

KND DEVELOPMENT 55, LLC D/B/A KINDRED
HOSPITAL RANCHO

10841 White Oak Avenue

Rancho Cucamonga, CA 91730,

KND DEVELOPMENT 53, LLC D/B/A KINDRED
HOSPITAL SOUTH BAY

1246 W. 155th Street

Gardena, CA 90247,

KND DEVELOPMENT 54, LLC D/B/A KINDRED
HOSPITAL RIVERSIDE

2224 Medical Center Drive

Perris, CA 92571,

KINDRED HOSPITALS WEST, LLC D/B/A KINDRED
HOSPITAL DENVER

1920 High Street

Denver, CO 80218,

SCCI HOSPITALS OF AMERICA, LLC D/B/A KINDRED
HOSPITAL AURORA

700 Potomac St., 2nd Floor

Aurora, CO 80011,

KND DEVELOPMENT 65, LLC D/B/A KINDRED
HOSPITAL DENVER SOUTH

2525 South Downing St., 3rd Floor

Denver, CO 80210,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL BAY AREA - TAMPA

4555 South Manhattan Avenue

Tampa, FL 33611,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL SOUTH FLORIDA - FT. LAUDERDALE
1516 East Las Olas Boulevard

Ft. Lauderdale, FL 33301,

TRANSITIONAL HOSPITALS OF TAMPA, LLC D/B/A
KINDRED HOSPITAL CENTRAL TAMPA

4801 North Howard Avenue

Tampa, FL 33603,
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KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL NORTH FLORIDA

801 Oak Street

Green Cove Springs, FL 32043,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL OCALA

1500 SW 1st Avenue, 5th Floor

Ocala, FL 34471,

KINDRED HOSPITAL PALM BEACH, LLC D/B/A
KINDRED HOSPITAL THE PALM BEACHES
5555 W. Blue Heron Boulevard

Riviera Beach, FL 33418,

KINDRED DEVELOPMENT 17, LLC D/B/A KINDRED
HOSPITAL MELBOURNE

765 West Nasa Boulevard

Melbourne, FL 32901,

THE SPECIALTY HOSPITAL, LLC D/B/A KINDRED
HOSPITAL ROME

320 Turner McCall Blvd.

Rome, GA 30165,

KINDRED THC CHICAGO, LLC D/B/A KINDRED
HOSPITAL SYCAMORE

225 Edward Street

Sycamore, IL 60178,

KINDRED THC CHICAGO, LLC D/B/A KINDRED
HOSPITAL CHICAGO — NORTHLAKE

365 East North Avenue

Northlake, IL 60164,

KINDRED THC CHICAGO, LLC D/B/A KINDRED
CHICAGO CENTRAL HOSPITAL

4058 West Melrose Street

Chicago, IL 60641,

GREATER PEORIA SPECIALTY HOSPITAL, LLC D/B/A
KINDRED HOSPITAL PEORIA

500 West Romeo B. Garrett Avenue

Peoria, IL 61605,
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KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL INDIANAPOLIS

1700 West 10th Street

Indianapolis, IN 46222,

TRIUMPH HOSPITAL NW INDIANA, LLC D/B/A
KINDRED HOSPITAL NORTHWEST INDIANA
5454 Hohman Avenue, 5th FI.

Hammond, IN 46320,

KND DEVELOPMENT 67, LLC D/B/A KINDRED
HOSPITAL INDIANAPOLIS NORTH

8060 Knue Road

Indianapolis, IN 46250,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL LOUISVILLE

1313 St. Anthony Place

Louisville, KY 40204,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL ST. LOUIS

4930 Lindell Boulevard

St. Louis, MO 63108,

NORTHLAND LTACH, LLC D/B/A KINDRED HOSPITAL
NORTHLAND

500 NW 68th Street

Kansas City, MO 64118,

TRANSITIONAL HOSPITALS CORPORATION OF
NEVADA, LLC D/B/A KINDRED HOSPITAL LAS
VEGAS - SAHARA

5110 West Sahara Avenue

Las Vegas, NV 89146,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL NEW JERSEY - MORRIS COUNTY

400 W. Blackwell Street

Dover, NJ 07801,

TRANSITIONAL HOSPITALS CORPORATION OF NEW
MEXICO, LLC D/B/A KINDRED HOSPITAL
ALBUQUERQUE

700 High Street, N.E.

Albuquerque, NM 87102,
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KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL GREENSBORO

2401 Southside Boulevard

Greensboro, NC 27406,

SCCI HOSPITALS OF AMERICA, LLC D/B/A KINDRED
HOSPITAL LIMA

730 West Market Street

Lima, OH 45801,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL DAYTON

707 S. Edwin C. Moses Boulevard

Dayton, OH 45417,

KINDRED HOSPITALS EAST, LLC D/B/A KINDRED
HOSPITAL PHILADELPHIA

6129 Palmetto Street

Philadelphia, PA 19111,

SCCI HOSPITALS OF AMERICA, LLC D/B/A KINDRED
HOSPITAL SOUTH PHILADELPHIA

1930 South Broad Street, Unit #12

Philadelphia, PA 19145,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL CHATTANOOGA

709 Walnut Street

Chattanooga, TN 37402,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL DALLAS

9525 Greenville Avenue

Dallas, TX 75243,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL SAN ANTONIO

3636 Medical Drive

San Antonio, TX 78229,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL MANSFIELD

1802 Highway 157 North

Mansfield, TX 76063,
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KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL HOUSTON MEDICAL CENTER
6441 Main Street

Houston, TX 77030,

TRANSITIONAL HOSPITALS CORPORATION OF
TEXAS, LLC D/B/A KINDRED HOSPITAL TARRANT
COUNTY - ARLINGTON

1000 North Cooper Street

Arlington, TX 76011,

THC - HOUSTON, LLC D/B/A KINDRED HOSPITAL
HOUSTON NORTHWEST

11297 Fallbrook Drive

Houston, TX 77065,

KND DEVELOPMENT 68, LLC D/B/A KINDRED
HOSPITAL SAN ANTONIO CENTRAL

111 Dallas Street, 4th Floor

San Antonio, TX 78205,

TRIUMPH HOSPITAL OF NORTH HOUSTON, LP D/B/A
KINDRED HOSPITAL TOMBALL

505 Graham Drive

Tomball, TX 77375,

TRIUMPH HOSPITAL OF EAST HOUSTON, LP D/B/A
KINDRED HOSPITAL CLEAR LAKE

350 Blossom Street

Webster, TX 77598,

SCCI HOSPITAL - EL PASO, LLC D/B/A KINDRED
HOSPITAL EL PASO

1740 Curie Drive

El Paso, TX 79902,

TRIUMPH SOUTHWEST, LP D/B/A KINDRED
HOSPITAL SUGAR LAND

1550 First Colony Blvd.

Sugar Land, TX 77479,

KINDRED HOSPITALS LIMITED PARTNERSHIP D/B/A
KINDRED HOSPITAL FORT WORTH

815 Eighth Avenue

Fort Worth, TX 76104,
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DALLAS LTACH, LLC D/B/A KINDRED HOSPITAL
DALLAS CENTRAL

8050 Meadow Road

Dallas, TX 75231,

THC - SEATTLE, LLC D/B/A KINDRED HOSPITAL
SEATTLE - NORTHGATE

10631 8th Avenue NE

Seattle, WA 98125,

1125 SIR FRANCIS DRAKE BOULEVARD OPERATING
COMPANY, LLC D/B/A KENTFIELD HOSPITAL

1125 Sir Francis Drake Boulevard

Kentfield, CA 94904,

4499 ACUSHNET AVENUE OPERATING COMPANY,
LLC D/B/A VIBRA HOSPITAL OF SOUTHEASTERN
MASSACHUSETTS

4499 Acushnet Avenue

New Bedford, MA 02745,

VIBRA HOSPITAL OF DENVER, LLC D/B/A VIBRA
HOSPITAL OF DENVER

8451 Pearl Street

Thornton, CO 80229,

NORTHERN CALIFORNIA REHABILITATION
HOSPITAL, LLC D/B/A VIBRA HOSPITAL OF
NORTHERN CALIFORNIA

2801 Eureka Way

Redding, CA 96001,

VIBRA SPECIALTY HOSPITAL OF DALLAS, LLC D/B/A
VIBRA HOSPITAL OF DESOTO

2700 Walker Way

DeSoto, TX 75115,

VIBRA SPECIALTY HOSPITAL OF PORTLAND, LLC
D/B/A VIBRA SPECIALTY HOSPITAL OF PORTLAND
10300 NE Hancock Street

Portland, OR 97220,

VIBRA OF SOUTHEASTERN MICHIGAN, LLC D/B/A
VIBRA HOSPITAL OF SOUTHEASTERN MICHIGAN
26400 West Outer Drive
Lincoln Park, Ml 48146,
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VIBRA HOSPITAL OF SAN DIEGO, LLC D/B/A VIBRA
HOSPITAL OF SAN DIEGO

555 Washington Street

San Diego, CA 92103,

VIBRA HOSPITAL OF FORT WAYNE, LLC D/B/A
VIBRA HOSPITAL OF FORT WAYNE

2200 Randallia Drive

Fort Wayne, IN 46805,

VIBRA HOSPITAL OF NORTHWESTERN INDIANA,
LLC D/B/A VIBRA HOSPITAL OF NORTHWESTERN
INDIANA

9506 Georgia Street

Crown Point, IN 46307,

VIBRA HOSPITAL OF MAHONING VALLEY, LLC
D/B/A VIBRA HOSPITAL OF MAHONING VALLEY
8049 South Avenue

Boardman, OH 44512,

VIBRA HOSPITAL OF BOISE, LLC D/B/A VIBRA
HOSPITAL OF BOISE

6651 West Franklin Road

Boise, ID 83709,

VIBRA HOSPITAL OF WESTERN MASSACHUSETTS,
LLC D/B/A VIBRA HOSPITAL OF WESTERN
MASSACHUSETTS

1400 State Street

Springfield, MA 01109,

VIBRA HOSPITAL OF CHARLESTON, LLC D/B/A
VIBRA HOSPITAL OF CHARLESTON

1200 Hospital Drive

Mt. Pleasant, SC 29464,

VIBRA HOSPITAL OF SPRINGFIELD, LLC D/B/A VIBRA
HOSPITAL OF SPRINGFIELD

701 North Walnut Street

Springfield, IL 62702,

VIBRA HOSPITAL OF CENTRAL DAKOTAS, LLC D/B/A
VIBRA HOSPITAL OF CENTRAL DAKOTAS

1000 18" Street NW

Mandan, ND 58554,

-11 -
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VIBRA HOSPITAL OF FARGO, LLC D/B/A VIBRA
HOSPITAL OF FARGO

1720 S University Drive

Fargo, ND 58103,

VIBRA HOSPITAL OF AMARILLO, LLC D/B/A VIBRA
HOSPITAL OF AMARILLO

7501 Wallace Blvd

Amarillo, TX 79124,

VIBRA HOSPITAL OF SACRAMENTO, LLC D/B/A
VIBRA HOSPITAL OF SACRAMENTO

330 Montrose Drive

Folsom, CA 95630,

VIBRA HOSPITAL OF RICHMOND, LLC D/B/A VIBRA
HOSPITAL OF RICHMOND

2220 Edward Holland Drive

Richmond, VA 23230,

Plaintiffs,
V.
ALEX M. AZAR II, Secretary
United States Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, DC 20201,

Defendant.

INTRODUCTION

1. This case is about an agency’s unwillingness to correct a clear error in one of the
factors used to determine Medicare payments to long-term care hospitals (“LTCHs”).
Specifically, the Centers for Medicare & Medicaid Services (“CMS”) at the Department of
Health and Human Services (“HHS”) is applying a negative 5.1 percent budget neutrality
adjustment, not once, but twice, to the default “site neutral” payment rate for Medicare patients
who receive inpatient care at LTCHSs. The agency includes a 5.1 percent budget neutrality factor
(adjustment) in the amounts used to calculate site neutral payments under the Long-Term Care

212 -
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Hospital Prospective Payment System (“LTCH PPS”), and then applies a second 5.1 percent
budget neutrality adjustment to the total site neutral payment amount that is duplicative.

2. A budget neutrality adjustment is sometimes used in the calculation of Medicare
payment rates so that a change in payment policy does not increase or decrease total Medicare
payments to health care providers. After the adjustment is applied, total payments are expected to
be budget neutral. The 5.1 percent budget neutrality adjustment here relates to the 5.1 percent of
additional estimated site neutral payments for patient cases that qualify for high-cost outlier
(“HCO”) payments. The Plaintiffs, other hospitals, hospital trade associations, and the Medicare
Payment Advisory Commission (“MedPAC”) all told CMS in written comments during
rulemaking that CMS is applying duplicative budget neutrality adjustments to LTCH site neutral
payments, and they explained CMS’ error in detail. Despite the overwhelming agreement of
these commenters, CMS finalized the duplicative budget neutrality adjustment so that all site
neutral payments to LTCH are reduced by 5.1 percent twice, for a total reduction of 10.2 percent.
The extra 5.1 percent budget neutrality adjustment is very clearly not budget neutral, and it acts
as an unwarranted payment cut that has and continues to cause significant financial injury to the
Plaintiffs. As a result of the duplicative budget neutrality adjustment, the Plaintiffs’ Medicare
reimbursement will be reduced by approximately $9,388,544 in federal fiscal year (“FFY™) 2019
alone.

3. CMS has attempted to re-characterize the nature of these budget neutrality
adjustments, but the math does not lie. It is clear that the agency has not taken a “hard look™ at
this issue and has failed to meaningfully consider this problem. This is a textbook violation of

the arbitrary and capricious standard under the Administrative Procedure Act. 5 U.S.C. §

-13 -
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706(2)(A). Moreover, the duplicative budget neutrality adjustment violates the Social Security
Act (“SSA”) and other federal laws.

4, For these reasons, and the other reasons discussed herein, CMS’s duplicative
budget neutrality adjustment is legally invalid and should be set aside so that the agency is
ordered to remove the duplicative budget neutrality adjustment from site neutral payments to
LTCHs in the current payment year (FFY 2019), as well as past and future payment years. This
relief is particularly needed now because the four-year transition period for site neutral payments
ends on October 1, 2019. At that time, the site neutral payment rate will apply to the full default
Medicare payment to LTCHes, instead of half of the Medicare payment, and the impact of this
arbitrary payment cut will double.

5. Before filing this Complaint, the Plaintiffs received a final agency determination
from the Provider Reimbursement Review Board (“PRRB”) granting the Plaintiffs’ request for
expedited judicial review (“EJR”), pursuant to which the Plaintiffs now file this Complaint under
42 U.S.C. 8 139500(f)(1). The PRRB decided that it did not have authority to decide the legal
question at issue. The PRRB’s decision is attached hereto as Exhibit A.

JURISDICTION AND VENUE

6. This action arises under Title XVIII of the Social Security Act, as amended, 42
U.S.C. 88 1395 et seq. (the “Medicare Act”) and the Administrative Procedure Act (“APA”), 5
U.S.C. 88 551 et seq.

7. This Court may exercise subject matter jurisdiction over this action pursuant to 42
U.S.C. § 139500(f)(1).

8. Venue is proper in this judicial district under 42 U.S.C. 8 139500(f)(1) and 42

C.F.R. § 405.1877(e)(2).
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9. This Court has authority to grant the relief requested under 42 U.S.C. § 139500(f).
PARTIES

10. Plaintiffs are qualified as providers of hospital services under the federal
Medicare program pursuant to Title XVIII of the Social Security Act, 42 U.S.C. 88 1395 et seq.
A list of the Plaintiff-hospitals with their Medicare provider numbers is included as Exhibit B
and incorporated herein by reference.

11. Defendant Alex M. Azar Il (“Secretary”) is the Secretary of the United States
Department of Health and Human Services (“HHS”) and is sued in his official capacity. The
Secretary is responsible for the administration of the Medicare program. The Secretary exercises
the administrative responsibility of the Medicare program primarily through CMS, an agency of
HHS.

MEDICARE PAYMENT FOR LONG-TERM CARE HOSPITAL SERVICES

12.  The Medicare Act established a system of health insurance for the aged and
disabled. See 42 U.S.C. 88 1395 et seq. The Medicare program is federally funded and is
administered by the Secretary through CMS. See 42 U.S.C. § 1395kk.

13. Plaintiffs entered into written agreements with the Secretary to provide hospital
services to eligible individuals as a “provider of services” under the Medicare Act. See 42
§ U.S.C. 1395cc.

14, Under the Medicare program, different payment methodologies are used to
reimburse different types of providers. The Medicare reimbursement system for long-term care
hospitals, the LTCH PPS, is based on different levels of cost than the system applicable to
general acute care hospitals. For general acute care hospitals, Medicare inpatient costs are

reimbursed under the inpatient hospital prospective payment system (“IPPS”) in which a hospital

-15-
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receives a fixed payment amount per discharge (adjusted for area wage differences) using
Medicare severity diagnosis related groups (“MS-DRGs”). The general acute care hospital MS-
DRG payment rate is based on the national average cost of treating a Medicare patient’s
condition in that type of facility. Although the average length of stay varies for each MS-DRG,
the average stay of all Medicare patients in a general acute care hospital is approximately six
days. Thus, the prospective payment system for general acute care hospitals is not designed to
reimburse hospitals on a regular basis for long-stay hospital care.

15.  For a hospital to be reimbursed under the LTCH PPS, by contrast, it must have an

average Medicare inpatient length of stay that is greater than twenty-five days, which reflects the

medically complex cases treated in LTCHs. Each patient discharged from a LTCH is assigned to
a distinct Medicare severity long-term care diagnosis related group (“MS-LTC-DRG”), and the
LTCH is generally paid a predetermined fixed amount applicable to the assigned MS-LTC-DRG
(adjusted for area wage differences). The payment amount for each MS-LTC-DRG is intended to
reflect the average cost of treating a Medicare patient assigned to that MS-LTC-DRG in a LTCH.
16.  Weights are assigned to MS-DRGs and MS-LTC-DRGs on an annual basis that
are multiplied against a Federal standard rate to arrive at the payment for the discharged patient,
after taking other adjustments into consideration. See 42 C.F.R. 8§88 412.515, 412.521. Most of the
MS-LTC-DRGs for LTCHs are the same as the MS-DRGs for general acute care hospitals, but
the weights are generally higher. Likewise, the standard Federal payment rate has been much
greater for LTCHSs than for general acute care hospitals: $41,558.68 under the LTCH PPS for FY
2019, see 83 Fed. Reg. 49836, 49847 (Oct. 3, 2018) (correction notice), compared to
approximately $6,000 under the IPPS for FY 2019, see id. at 49844-45 (operating and capital

rates combined).
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SITENEUTRAL PAYMENT

17. For LTCH Part A discharges in cost reporting periods beginning on or after
October 1, 2015, Congress established a new dual-rate payment structure under the LTCH PPS,
with two distinct payment rates. 42 U.S.C. 8 1395ww(m)(6) (SSA § 1886(m)(6)). The first
payment rate is the LTCH PPS standard Federal payment rate, discussed above. Id. at 8
1395ww(m)(6)(A)(ii) (SSA 8§ 1886(m)(6)(A)(ii)). This first payment rate only applies to
discharges that meet one of the two patient criteria established by section 1206 of the Pathway
for SGR Reform Act of 2013 (“PSRA”), Pub. L. No. 113-67, Div. B, 127 Stat. 1165 (2013) —3
or more days in a “subsection (d) hospital”* intensive care unit (“ICU”) or LTCH ventilator
services of at least 96 hours—and a principal diagnosis that is not psychiatric or rehabilitation.
Id. at 8§ 1395ww(m)(6)(A)(ii),(iii),(iv) (SSA § 1886(m)(6)(A)(ii),(iii),(iv)). All other LTCH Part
A discharges are reimbursed at the site neutral payment rate, which is the lesser of the IPPS
comparable per diem amount (including any applicable outlier payments) or 100 percent of the
estimated cost of the services involved. 1d. at § 1395ww(m)(6)(B)(ii) (SSA § 1886(m)(6)(B)(ii)).

18.  CMS implemented the site neutral payment rate through the regulation at 42
C.F.R. 8412.522. The IPPS comparable per diem amount used for determining LTCH site
neutral payments is calculated by adding the adjusted standardized IPPS operating amount to the
adjusted capital IPPS Federal rate, divided by the geometric average length of stay of the specific
MS-DRG under the IPPS, and multiplying that amount by the covered days of the LTCH stay,
but no higher than the full IPPS payment amount. FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed.

Reg. 49326, 49608-09 (Aug. 17, 2015).

! A reference to section 1861(d)(1)(B) of the SSA (42 U.S.C. § 1395x(d)(1)(B)). These are
primarily general short-term acute care hospitals paid by Medicare under the IPPS.
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19. LTCHs are transitioning to the new LTCH PPS dual-rate structure with a blended
payment rate that applies to site neutral case discharges in cost reporting periods beginning on or
after October 1, 2015 and on or before September 30, 2019. 42 U.S.C. § 1395ww(m)(6)(B)(i)(I)
(SSA 8§ 1886(m)(6)(B)(i)()). During this transition period, the blended payment rate for site
neutral cases is equal to one-half the site neutral payment rate and one-half of the LTCH PPS
standard Federal payment rate. Id. at § 1395ww(m)(6)(B)(ii) (SSA § 1886(m)(6)(B)(ii)). FY
2019 is the last year of the transition period. LTCH site neutral case discharges on or after
October 1, 2019 will be paid at 100 percent of the site neutral payment rate.

HIGH COST OUTLIER PAYMENTS

20. In addition to the standard Federal payment rate for a Medicare discharge,
Medicare makes additional payments for high cost outlier (HCO) cases that have extraordinarily
high costs relative to the costs of most discharges. These high cost outlier payments are a feature
of both the IPPS and the LTCH PPS. 42 U.S.C. § 1395ww(d)(5)(A)(ii) (SSA
§ 1886(d)(5)(A)(ii)); 42 C.F.R. § 412.525(a)(1). CMS sets a threshold each year at the maximum
loss that a provider can incur for a case with unusually high costs before the provider will receive
an additional high cost outlier payment.

21. Like LTCH cases that are paid the standard Federal payment rate, site neutral
cases paid at the IPPS comparable per diem amount may include a LTCH outlier payment. 42
U.S.C. § 1395ww(m)(6)(B)(ii)(1) (SSA § 1886(m)(6)(B)(ii)(1)). The HCO payment for site
neutral cases is equal to 80% of the estimated cost of the case above the HCO threshold. 42
C.F.R. § 412.525(a)(3); FY 2019 IPPS/LTCH PPS Final Rule. 83 Fed. Reg. 41144, 41734 (Aug.
17.2018) (“[A]ln LTCH receives 80 percent of the difference between the estimated cost of the

case and the applicable HCO threshold, which is the sum of the LTCH PPS payment for the case

-18 -



Case 1:19-cv-00705 Document 1 Filed 03/13/19 Page 19 of 39

and the applicable fixed-loss amount for such case.”). Each fiscal year, CMS establishes a HCO
threshold for site neutral payment rate cases that is separate from the HCO threshold used for
standard LTCH Federal payment rate cases. See e.g., 80 Fed. Reg. at 49804 (establishing a
$22,544 site neutral HCO threshold for FY 2016). For LTCH site neutral cases, the HCO
threshold is the site neutral payment rate for the case plus the IPPS fixed-loss amount. 83 Fed.
Reg. at 41734 (“For site neutral payment rate cases, we adopted the operating IPPS HCO target
(currently 5.1 percent) and set the fixed-loss amount for site neutral payment rate cases at the
value of the IPPS fixed-loss amount.”). There is no additional HCO payment for site neutral
payment rate cases that are paid at 100 percent of the estimated cost of the case. 80 Fed. Reg. at
49804 (“[A]ny site neutral payment rate case that is paid 100 percent of the estimated cost of the
case (because that amount is lower than the IPPS comparable per diem amount) will not be
eligible to receive a HCO payment because, by definition, the estimated costs of such cases
would never exceed the IPPS comparable per diem amount by any threshold.”).
FACTS SPECIFIC TO THIS CASE

22.  CMS first implemented the site neutral payment rate for LTCHs during the FY
2016 IPPS/LTCH PPS rulemaking. In the FY 2016 IPPS/LTCH PPS Final Rule, CMS adopted a
budget neutrality factor (adjustment) (the “BNA”) for the site neutral portion of the LTCH site
neutral blended payment rate. FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed. Reg. 49326, 49805
(Aug. 17, 2015). CMS claimed that this BNA was necessary “to ensure that estimated HCO
payments payable to site neutral payment rate cases in FY 2016 do not result [in] any increase in
estimated aggregate FY 2016 LTCH PPS payments . . ..” Id. CMS finalized this BNA to reduce
the LTCH site neutral payment rate amount by 5.1%. Id. In the same FY 2016 Final Rule, CMS

also finalized high cost outlier budget neutrality adjustments of negative 5.1% to the IPPS
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operating standardized amount and approximately the same amount to the IPPS capital Federal
rate.” Id. at 49785, 49794-95. The IPPS payment rate, as reduced by these IPPS outlier budget
neutrality adjustments, is used to determine the IPPS comparable per diem amount under the
LTCH PPS site neutral payment rate discussed above.

23. During the comment period for the FY 2016 LTCH PPS rulemaking, the Plaintiffs
and other stakeholders submitted comments to CMS objecting to the BNA. The Plaintiffs
explained to CMS that the proposed BNA was duplicative of the outlier budget neutrality
adjustments already applied to the IPPS payment rate. For example, Kindred Healthcare, Inc.
(“Kindred Healthcare™), the parent company of many of the Plaintiffs, and another LTCH
company submitted a comment letter to CMS that stated:

Specifically, CMS already reduced the operating standardized payment amount
under the IPPS and the capital federal rate under the capital PPS for outliers. In
determining these payment rates for FY 2016, CMS reduced the IPPS payment
rate by a factor of 0.948999 and CMS reduced the capital PPS payment rate by a
factor of 0.935731. It would be duplicative (i.e., CMS would be removing
outlier payments twice) if CMS also applies the proposed site neutral HCO
BNA. This would be the case because the IPPS comparable per diem amount
will be based on the FY 2016 IPPS payment rate, which has already been
adjusted by the 5.1 percent outlier target. Since CMS has already reduced
the FY 2016 IPPS payment rate by the 5.1 percent of estimated outlier
payments in FY 2016, it would be inappropriate for CMS to reduce LTCH
payments that are based on the IPPS rate again for site neutral cases that
qualify as HCOs. Therefore, we object to CMS’ proposal to apply a separate
HCO BNA to LTCH site neutral payments.>

2 Payment rates for operating and capital costs are handled separately under the IPPS, but
combined under the LTCH PPS. Each year, the IPPS operating standardized amount budget
neutrality adjustment is 5.1% and the IPPS capital outlier budget neutrality adjustment is
approximately 5.1%. Accordingly, for the sake of clarity, this Complaint generally refers to both
IPPS adjustments as a budget neutrality adjustment of 5.1%.

® Kindred Healthcare, Inc. & Select Medical Holdings Corp., Comment Letter on FY 2016
IPPS/LTCH PPS Proposed Rule at 39 (June 16, 2015),
https://www.regulations.gov/contentStreamer?documentld=CMS-2015-0049-
0222&attachmentNumber=1&contentType=pdf (footnote omitted) (emphasis in original).
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24. Post Acute Medical, LLC (“Post Acute Medical”) and Vibra Healthcare, LLC
(“Vibra Healthcare”), the parent companies of other Plaintiffs, also submitted comments to CMS
objecting to the duplicative budget neutrality adjustment.* Vibra Healthcare’s FY 2016 comment
letter explained that Vibra objected to the BNA because the IPPS comparable per diem amount
was already reduced by the same 5.1 percent.”

25. Leading hospital trade associations also submitted comments to CMS during the
FY 2016 rulemaking opposing the erroneous BNA. The American Hospital Association
(“AHA”) submitted a comment letter to CMS objecting to the “two outlier-related BNAs for site-
neutral rates.”® The AHA explained:

Specifically, the inpatient PPS rates used as the basis for site-neutral payment
rates are already subject to a BNA for the inpatient PPS’s 5.1 percent outlier pool.
However, within the LTCH payment framework, CMS proposes a second BNA of
2.3 percent for the site-neutral outlier pool. CMS’s rationale for this second BNA
is to ensure that site-neutral HCO payments do not increase aggregate LTCH PPS
payments. However, we strongly disagree that the additional 2.3 percent BNA
is necessary to achieve this goal; rather, it was already achieved when the 5.1
percent BNA was applied to the inpatient PPS rates used as the basis for the
site-neutral rates. We recommend that CMS calculate standard LTCH PPS
and site-neutral rates separately, without any co-mingling of these payments,
as mentioned previously. Furthermore, the second BNA prevents LTCH site-
neutral payments from aligning with inpatient PPS payments for associated MS-
DRG and MS-LTC-DRGs, which would counter the goals of BiBA.’

* See Post Acute Medical, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 23-25
(June 16, 2015), https://www.regulations.gov/contentStreamer?documentld=CMS-2015-0049-
0199&attachmentNumber=1&contentType=pdf; Vibra Healthcare, Comment Letter on FY 2016
IPPS/LTCH PPS Proposed Rule at 19-21 (June 15, 2015).

® See Vibra Healthcare, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule at 21.

® American Hospital Association, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed Rule
at 7 (June 15, 2015), https://www.regulations.gov/contentStreamer?documentld=CMS-2015-
0049-0121 &attachmentNumber=1&contentType=pdf.

"The AHA’s FY 2016 comment letter references a 2.3% budget neutrality adjustment. CMS
initially proposed a 2.3% adjustment in the FY 2016 Proposed Rule because CMS planned to
apply a budget neutrality adjustment to all LTCH PPS payments. FY 2016 IPPS/LTCH PPS
Proposed Rule, 80 Fed. Reg. 24324, 24649 (Apr. 30, 2015). However, in the FY 2016 Final
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Id. (emphasis in original).

26. The Federation of American Hospitals (“FAH”) submitted similar comments in
response to the FY 2016 Proposed Rule. The FAH opposed the outlier budget neutrality
adjustment for LTCH site neutral cases because “CMS has already accounted for estimated
outlier payments for site neutral cases when it adjusted the IPPS payment rate for FY 2016.”°
The FAH explained that because LTCH site neutral cases are already paid at the IPPS
comparable rate, the additional budget neutrality adjustment is “an additional unwarranted
reduction in payment.” Id.

27. In the FY 2016 Final Rule, CMS acknowledged that it received comments
objecting to the site neutral outlier budget neutrality adjustment. 80 Fed. Reg. at 49622. In
response to these objections, CMS stated:

We disagree with the commenters that a budget neutrality adjustment for site
neutral payment rate HCO payments is unnecessary or duplicative. While the
commenters are correct that the IPPS base rates that are used in site neutral
payment rate calculation include a budget neutrality adjustment for IPPS HCO
payments, that adjustment is merely a part of the calculation of one of the inputs
(that is, the IPPS base rates) that are used in the LTCH PPS computation of site
neutral payment rate. The HCO budget neutrality factor that is applied in
determining the IPPS base rates is intended to fund estimated HCO payment made
under the IPPS, and is therefore determined based on estimated payments made
under the IPPS. As such, the HCO budget neutrality factor that is applied to the
IPPS base rates does not account for the additional HCO payments that would be
made to site neutral payment rate cases under the LTCH PPS. Without a budget
neutrality adjustment when determining payment for a case under the LTCH PPS,
any HCO payment payable to site neutral payment rate cases would increase
aggregate LTCH PPS payments above the level of expenditure if there were no
HCO payments for site neutral payment rate cases. Therefore, our proposed
approach appropriately results in LTCH PPS payments to site neutral payment

Rule, CMS decided that it would instead apply a 5.1% adjustment only to the site neutral portion
of the blended payment rate. See FY 2016 IPPS/LTCH PPS Final Rule, 80 Fed. Reg. at 49805.

® Federation of American Hospitals, Comment Letter on FY 2016 IPPS/LTCH PPS Proposed
Rule at 67 (June 16, 2015), https://www.regulations.gov/contentStreamer?documentld=CMS-
2015-0049-0188&attachmentNumber=1&contentType=pdf.
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rate cases that are budget neutral relative to a policy with no HCO payments to
site neutral payment rate cases. For these reasons, we are not adopting the
commenters’ recommendation to change the calculation of the IPPS comparable
per diem amount to adjust the IPPS operating standardized amount used in that
calculation to account for the application of the IPPS HCO budget neutrality
adjustment.

28.  Despite admitting that the “HCO budget neutrality factor that is applied in
determining the IPPS base rates is intended to fund estimated HCO payment made under the
IPPS,” CMS finalized the separate 5.1 percent reduction to the LTCH site neutral payment rate
for the LTCH site neutral outlier BNA. Id.

29.  Asimilar process played out during the FY 2017 LTCH PPS rulemaking. CMS
proposed a 5.1 percent budget neutrality adjustment to the LTCH site neutral payment rate
portion of the blended payment rate. FY 2017 IPPS/LTCH PPS Proposed Rule, 81 Fed. Reg.
24946, 25288-89 (Apr. 27, 2016). Commenters again responded that the proposed adjustment
was flawed because CMS already reduced the IPPS comparable per diem amount to account for
outlier payments. Kindred Healthcare,” LifeCare Health Partners (“LifeCare Hospitals™),'° Post

Acute Medical,'* and Vibra Healthcare each submitted comments objecting to the proposed

% Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2017
IPPS/LTCH PPS Proposed Rule at 18-25 (June 17, 2016),
https://www.regulations.gov/contentStreamer?documentld=CMS-2016-0053-
0521&attachmentNumber=1&contentType=pdf.

19| ifeCare Hospitals, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 7-11
(June 15, 2016), https://www.regulations.gov/contentStreamer?documentld=CMS-2016-0053-
0315&attachmentNumber=1&contentType=pdf.

11 post Acute Medical, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 14-21
(June 17, 2016), https://www.regulations.gov/contentStreamer?documentld=CMS-2016-0053-
1262&attachmentNumber=1&contentType=pdf.

12 \/ibra Healthcare, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 14-21
(June 17, 2016), https://www.regulations.gov/contentStreamer?documentld=CMS-2016-0053-
0483 &attachmentNumber=1&contentType=pdf.
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budget neutrality adjustment in the FY 2017 Proposed Rule. Kindred Healthcare included a table
that clearly shows the duplication using the components of the site neutral payment rate. ™
Without making this change, the duplicative BNA not only “exaggerates the disparity in payment
rates across provider settings,” as the Medicare Payment Advisory Commission (“MedPAC”)
states, but it is also purely punitive. Id. at 22. The AHA' and FAH™ also opposed the proposed
site neutral budget neutrality adjustment in the FY 2017 Proposed Rule. Many of these
comments requested that CMS not only fix the erroneous calculation of the budget neutrality
adjustment for FY 2017, but also correct the adjustment CMS applied in FY 2016 because the
hospitals were systematically underpaid.®

30. Importantly, MedPAC also criticized the BNA. MedPAC’s FY 2017 comment
letter objected to the separate budget neutrality adjustment for LTCH site neutral high-cost
outliers because, as the Plaintiffs and hospital trade associations were telling CMS, “the IPPS

standard payment amount is already adjusted to account for HCO payments.”'’ MedPAC

B Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2017
IPPS/LTCH PPS Proposed Rule at 20-22, Table 1.

4 American Hospital Association, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule
at 5-8 (June 17, 2016), https://www.aha.org/system/files/advocacy-issues/letter/2016/160617-let-
nickels-slavitt-ltch.pdf.

'3 Federation of American Hospitals, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed
Rule at 48-49 (June 17, 2016), https://www.regulations.gov/contentStreamer?documentld=CMS-
2016-0053-0575&attachmentNumber=1&contentType=pdf.

1 See e.g., Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2017 IPPS/LTCH PPS Proposed Rule at 23 (“CMS must reverse this adjustment to all FY 2016
payments, or make an equivalent prospective increase in payments to FY 2017 site neutral rate
cases to account for this underpayment.”).

' MedPAC, Comment Letter on FY 2017 IPPS/LTCH PPS Proposed Rule at 16 (May 31, 2016),
https://www.regulations.gov/contentStreamer?documentld=CMS-2016-0053-
0123&attachmentNumber=1&contentType=pdf.
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explained why it was incorrect for CMS to apply another budget neutrality adjustment to the
LTCH site neutral payment rate:

CMS proposes to use the IPPS fixed-loss amount to determine if a discharge paid
under the site-neutral rate qualifies to receive an HCO payment again for FY
2017. CMS sets the IPPS fixed-loss amount each year at a level that it estimates
will result in aggregate HCO payments equal 5.1 percent of total IPPS payment.
To account for the spending attributed to these outlier payments, CMS
reduces the IPPS base payment rates to maintain budget neutrality in the
IPPS. The IPPS-comparable rate used to pay for site-neutral cases in LTCHs
includes an adjustment for budget neutrality to account for spending
associated with HCOs.

With the Commission’s payment principles in mind, MedPAC urges CMS to
eliminate the proposed payment adjustment for discharges paid the site-
neutral rate to account for outlier payments under this payment
methodology. Given that the IPPS standard payment amount is already
adjusted to account for HCO payments, CMS' proposal to reduce the site-
neutral portion of the LTCH payment by a budget neutrality adjustment of
0.949 is duplicative and exaggerates the disparity in payment rates across
provider settings. Given this duplication, CMS should not adjust the site-
neutral rate further.

Id. at 16-17 (emphasis added).

31.  Despite these strong objections from MedPAC, the Plaintiffs, other hospitals and
hospital trade associations in written comments to the agency, CMS again dismissed these
concerns and finalized the BNA for FY 2017. See FY 2017 IPPS/LTCH PPS Final Rule, 81 Fed.
Reg. 56762, 57308-09 (Aug. 22, 2016)."® CMS said in the FY 2017 Final Rule that it continued
to disagree with commenters “who assert that a HCO budget neutrality adjustment for site
neutral payment rate cases is inappropriate, unnecessary, or duplicative.” Id. CMS also added
that it has “broad authority” to establish adjustments to the LTCH PPS standard Federal payment

rate. Id. Additionally, CMS attempted to make the argument that Congress approved of CMS’

'8 In the FY 2017 IPPS/LTCH PPS Final Rule, CMS did make one change to the application of
the BNA. CMS decided that the budget neutrality adjustment would not be applied to the HCO
payment for site neutral payment rate cases. 81 Fed. Reg. at 57309.
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implementation of the duplicative BNA because “Congress was well aware of how we had
implemented our HCO policy under the LTCH PPS under 8 412.525 at the time of the enactment
of section 1206 of Public Law 113-67” and “Congress was also well aware of how we had
implemented our ‘IPPS comparable per diem amount’ concept in the [short-stay outlier] context
at the time of the enactment of section 1206 of Public Law 113-67.” 81 Fed. Reg. at 57308.

32. In FY 2018, CMS continued applying the BNA over the objections of the
Plaintiffs and others. The FY 2018 IPPS/LTCH PPS Final Rule contained an identical budget
neutrality adjustment. FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990, 38544-46
(Aug. 14, 2017). During the FY 2018 comment period, Kindred Healthcare, ™ LifeCare
Hospitals,”® Post Acute Medical,** and Vibra Healthcare?® each submitted comments opposing
the proposed adjustment for FY 2018. The Plaintiffs also continued to request that CMS correct
the duplicative adjustment that CMS already applied to FY 2016 and FY 2017 LTCH site neutral

payments.”® In addition to the Plaintiffs, the AHA and FAH again objected to the FY 2018

¥ Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2018
IPPS/LTCH PPS Proposed Rule at 5-12 (June 13, 2017),
https://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-
4033&attachmentNumber=1&contentType=pdf.

20 |_ifeCare Hospitals, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 14-18
(June 13, 2017), https://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-
3745&attachmentNumber=1&contentType=pdf.

2! post Acute Medical, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 4 (June
12, 2017), https://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-
3620&attachmentNumber=1&contentType=pdf.

22 \/ibra Healthcare, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 20-23
(June 13, 2017), https://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-
3729&attachmentNumber=1&contentType=pdf.

% See e.g., Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY
2018 IPPS/LTCH PPS Proposed Rule at 12 (“CMS should reverse this adjustment to all FY 2016
and FY 2017 payments, or make an equivalent prospective increase in payments to FY 2018 site
neutral rate cases to account for this underpayment.”).
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budget neutrality adjustment.?* Despite these objections for a third year, CMS again finalized the
BNA without any change. See FY 2018 IPPS/LTCH PPS Final Rule, 82 Fed. Reg. 37990,
38544-46 (Aug. 14, 2017). CMS reiterated its belief that it has “the authority to adopt the site
neutral payment rate HCO policy in a budget neutral manner” and referred readers to its
responses to comments in the two previous years. 1d. at 38546.

33. In the FY 2019 IPPS/LTCH PPS Proposed Rule, CMS again proposed the BNA
for all LTCH site neutral payment rate cases. CMS claimed that this adjustment is necessary so
that HCO payments for such cases do not result in any change to estimated aggregate LTCH
payments. FY 2019 IPPS/LTCH PPS Proposed Rule, 83 Fed. Reg. 20164, 20596 (May 7, 2018).
The proposed budget neutrality adjustment would reduce the LTCH site neutral payment rate
amount by 5.1 percent to offset the cost of LTCH site neutral HCO payments in FY 2019. Id. In
addition to this budget neutrality adjustment for LTCH site neutral HCO cases, CMS again
proposed adjusting the IPPS payment rate to account for projected IPPS outlier payments. 83
Fed. Reg. at 20583. Specifically, CMS proposed a budget neutrality adjustment to reduce the
IPPS payment rate by 5.1%. Id. As in prior years, the IPPS rate is used to determine the IPPS
comparable per diem amount for LTCH site neutral payment rate cases.

34. In response to the FY 2019 IPPS/LTCH PPS Proposed Rule, the Plaintiffs and
other commenters again objected to the BNA on the grounds that the adjustment is duplicative of
the budget neutrality adjustment CMS proposed to apply to the IPPS payment rate. Kindred

Healthcare stated that CMS’ calculation of the 5.1 percent LTCH PPS site neutral budget

24 American Hospital Association, Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule
at 4-7 (June 13, 2017), https://www.regulations.gov/contentStreamer?documentld=CMS-2017-
0055-3995&attachmentNumber=1&contentType=pdf; Federation of American Hospitals,
Comment Letter on FY 2018 IPPS/LTCH PPS Proposed Rule at 62-63 (June 13, 2017),
https://www.regulations.gov/contentStreamer?documentld=CMS-2017-0055-

4057 &attachmentNumber=1&contentType=pdf.
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neutrality adjustment did not account for the budget neutrality adjustment CMS already proposed
for the IPPS payment rate:

Consistent with MedPAC’s and the AHA’s comments, we strongly disagree with
the proposed 0.949 budget neutrality adjustment for site neutral cases that qualify
as high-cost outliers. CMS already reduced the FY 2019 site neutral payment
amount for estimated outlier payments via the IPPS HCO outlier factor and the
capital PPS outlier factor. CMS should not reduce LTCH site neutral payments by
another 5.1%.%

LifeCare Hospitals explained to CMS that the proposed LTCH site neutral adjustment was

duplicative of the adjustments already included in the LTCH site neutral payment rate:
This BNA is duplicative and unwarranted because CMS has already applied
budget neutrality adjustments to reduce the operating and capital portions of the
IPPS standard Federal payment rate by the same 5.1%, before using that rate to
determine the IPPS comparable per diem amount for site neutral payment cases.?®

Similarly, Vibra Healthcare submitted similar comments to CMS explaining CMS’ error in

calculating the budget neutrality adjustment.?” As in prior years, the AHA and FAH also objected

to the BNA.?®

» Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019
IPPS/LTCH PPS Proposed Rule at 42 (June 25, 2018),
https://www.regulations.gov/contentStreamer?documentld=CMS-2018-0046-
1349&attachmentNumber=1&contentType=pdf.

% LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 14 (June
21, 2018), https://www.regulations.gov/contentStreamer?documentld=CMS-2018-0046-
1055&attachmentNumber=1&contentType=pdf.

" Vibra Healthcare, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 21-25 (June
25, 2018), https://www.requlations.gov/contentStreamer?documentld=CMS-2018-0046-
1360&attachmentNumber=1&contentType=pdf.

% See American Hospital Association, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed
Rule at 6-8 (June 25, 2018), https://www.regulations.gov/contentStreamer?documentld=CMS-
2018-0046-1495&attachmentNumber=1&contentType=pdf; Federation of American Hospitals,
Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 42-43 (June 25, 2018),
https://www.regulations.gov/contentStreamer?documentld=CMS-2018-0046-
1468&attachmentNumber=1&contentType=pdf.
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35.  The comment letters to the proposed rule specifically asked CMS to take a fresh
look at this issue and consider the detrimental effect the duplicative adjustment would have on
LTCHs in FY 2019, as well as the harm that already occurred by applying the adjustment in FY's
2016 through 2018. LifeCare Hospitals said that “[b]ecause CMS has been unwilling to address
these issues directly the past two years, we are forced to raise them again for consideration this
year.”?® Kindred Healthcare said “[w]e request that CMS take a fresh look at this issue to avoid a
continuation of this erroneous policy”*® and that “CMS’ unwillingness to address these issues
directly the past two years requires that we raise them again for further consideration this year.
We ask that CMS take our concerns more seriously, now that the agency has had additional time
to consider the matter and the analysis and table we provided.” Id. at 42.

36.  The Plaintiffs’ comment letters explained that after taking a fresh look at this
issue and correcting the erroneous adjustment for FY 2019, CMS also needed to fix the
duplicative adjustments already applied in FY's 2016 through 2018. For example, Kindred
Healthcare said:

For the same reason, it was incorrect for CMS to apply the 5.1% site neutral HCO

BNA to FY 2016, FY 2017 and FY 2018 payments for site neutral rate cases.

CMS should reverse this adjustment to all FY 2016, FY 2017 and FY 2018

payments, or make an equivalent prospective increase in payments to FY 2019
site neutral rate cases to account for this underpayment.

37.  Despite these comments, CMS finalized the duplicative budget neutrality
adjustment for all LTCH site neutral payment rate cases in the FY 2019 IPPS/LTCH PPS Final

Rule. 83 Fed. Reg. 41144, 41737-38 (Aug. 17, 2018). At the same time, CMS finalized the 5.1

# LifeCare Hospitals, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule at 15.

% Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019
IPPS/LTCH PPS Proposed Rule at 36.

3 Kindred Healthcare & Select Medical Holdings Corporation, Comment Letter on FY 2019
IPPS/LTCH PPS Proposed Rule at 42.
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percent budget neutrality adjustment to the IPPS payment rate. Id. at 41723, 41728. CMS offered
only a brief response to the Plaintiffs’ comments objecting to the duplicative budget neutrality
adjustments, essentially repeating what it had said in the FY 2018 Final Rule:

We continue to disagree with the commenters that a budget neutrality adjustment

for site neutral payment rate HCO payments is inappropriate, unnecessary, or

duplicative. As we discussed in response to similar comments (82 FR 38545

through 38546, 81 FR 57308 through 57309, and 80 FR 49621 through 49622),

we have the authority to adopt the site neutral payment rate HCO policy ina

budget neutral manner. More importantly, we continue to believe this budget

neutrality adjustment is appropriate for reasons outlined in our response to the

nearly identical comments in the FY 2017 IPPS/LTCH PPS final rule (81 FR

57308 through 57309) and our response to similar comments in the FY 2016

IPPS/LTCH PPS final rule (80 FR 49621 through 49622).

Id. at 41738.

38.  Accordingly, CMS is applying a BNA factor of 0.949 (5.1 percent) to reduce the
site neutral payment rate portion of the LTCH PPS blended payment rate for all site neutral
cases, despite the fact that the IPPS comparable per diem amount has already been reduced by
the same percentage by the IPPS outlier budget neutrality adjustments. This BNA reduces site
neutral case payments by an additional 5.1 percent for all LTCHs, including the Plaintiffs’
LTCHs. The Plaintiffs gave CMS ample opportunity to correct the flawed methodology for
determining the BNA. The Plaintiffs clearly spelled out the duplication in their comments, and
MedPAC agreed that a separate budget neutrality adjustment should not be applied for this
reason. However, CMS has been dismissive of the Plaintiffs’ concerns.

39.  The Plaintiffs had hoped that CMS would correct the error before the end of the
LTCH site neutral transition period because when the transition period ends on September 30,
2019, the monetary consequences of CMS’ error will double. See 42 U.S.C.

§ 1395ww(m)(6)(B)(i)(1) (SSA § 1886(m)(6)(B)(i)(1)). Starting in FY 2020, the entire payment

for site neutral cases will be the lesser of the IPPS comparable per diem amount or 100% of the

-30 -



Case 1:19-cv-00705 Document 1 Filed 03/13/19 Page 31 of 39

estimated costs of the case. Id. at 8§ 1395ww(m)(6)(B)(i)-(ii). If CMS continues to insist on
applying the duplicative outlier budget neutrality adjustment in FY 2020, the adjustment will
apply to the entire payment for site neutral cases. The Plaintiffs are already experiencing
significantly reduced Medicare payments under the site neutral payment policy for many of their
patients. Applying a budget neutrality adjustment twice to site neutral payments only increases
the financial pressure on these hospitals and unnecessarily deters care for Medicare patients in
LTCHs. The Plaintiffs have no choice but to seek relief from the courts.
MEDICARE APPEALS PROCESS

40.  The PRRB is a five member administrative tribunal that sits in Baltimore,
Maryland and decides disputes between Medicare providers and CMS over the amount of
reimbursement owed by the Medicare program for services rendered to Medicare patients. See
generally 42 U.S.C. § 139500.

41. The PRRB must grant a provider’s request for EJR if the PRRB determines that it
does not have authority to decide the legal question at issue. See 42 U.S.C. § 139500(f)(1); 42
C.F.R. § 405.1842(a)(1). If the PRRB grants a provider’s request for EJR, the provider may
obtain judicial review of the legal question at issue by filing a lawsuit in the United State District
Court within 60 days of receipt of the PRRB decision. See 42 U.S.C. § 139500(f)(1); 42 C.F.R.
8 405.1842(g)(2). This action can be brought in the United States District Court for the judicial
district in which the provider is located, or alternatively in the United States District Court for
the District of Columbia.

PROCEDURAL HISTORY
42.  On November 20, 2018, the Plaintiffs submitted an Initial Group Appeal Request

and a Request for Expedited Judicial Review to the PRRB. On December 12, 2018, the PRRB
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sent a letter to the Plaintiffs’ counsel indicating that the PRRB was establishing four separate
group appeals, one for each of the Plaintiffs’ parent companies. The PRRB’s letter also requested
additional information from the Plaintiffs before the PRRB could decide the Plaintiff’s request
for EJR. On January 2, 2019, the Plaintiffs sent the PRRB the requested information and a
revised Request for Expedited Judicial Review.

43.  Theissue in Plaintiffs’ appeal request was whether CMS incorrectly applied the
negative 5.1 percent outlier budget neutrality adjustment twice to LTCH PPS site neutral case
payments in violation of the APA, the SSA, and other federal laws. Plaintiffs requested that the
duplicative BNA be set aside. Because this issue turns on the pure legal question of whether the
duplicative BNA is lawful, which the PRRB lacks authority to decide, Plaintiffs requested EJR in
order to bring the issue before this Court.

44.  The PRRB granted Plaintiffs’ request for EJR on January 28, 2019. See Exhibit

45.  The PRRB decided that it “is without the authority to decide the legal question of
[whether] the Secretary incorrectly applied the outlier budget neutrality adjustment twice to the
LTCH site neutral case payments for FFY 2019 as delineated in the August 17, 2018 Federal
Register.” Exhibit A at 7.

46. Pursuant to 42 U.S.C. 8 139500(f)(1), this Complaint has been filed within 60
days of receipt by Plaintiffs of the PRRB’s final decision in this case granting the Plaintiffs’
request for EJR.

THE LTCH PPS SITENEUTRAL BUDGET NEUTRALITY ADJUSTMENT
MUST BE SET ASIDE

47. Plaintiffs re-allege and incorporate by reference paragraphs 1 through 47 above as

if fully stated herein.
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48.  CMS’ decision in the FY 2019 IPPS/LTCH PPS Final Rule (83 Fed. Reg. at
41737-38) to apply a negative 5.1 percent outlier budget neutrality adjustment twice to LTCH
PPS site neutral case payments is reviewable by this Court pursuant to the provisions of the
Medicare Act, 42 U.S.C. 8 139500(f), and the APA, 5 U.S.C. § 706. CMS’ decision to apply this
duplicable budget neutrality adjustment is arbitrary and capricious, an abuse of discretion, or
otherwise not in accordance with law, is unsupported by substantial evidence, and violates the
APA’s notice and comment rulemaking requirements, for the following reasons, among others:

@) The BNA Is Arbitrary and Capricious Because CMS Did Not Account For

the Budget Neutrality Adjustments Already Included in the IPPS
Comparable Amount

CMS’ promulgation of the duplicative BNA is a textbook violation of the Administrative
Procedure Act’s arbitrary and capricious standard. For several reasons, it is very clearly
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.”

5 U.S.C. 8 706(2)(A). First, the duplicative budget neutrality adjustment is arbitrary and
capricious because it is unreasonable. It is not reasonable for CMS to apply a 5.1 percent budget
neutrality adjustment to the LTCH site neutral payment rate to offset the cost of high cost outlier
payments after CMS already applied the same 5.1 percent budget neutrality adjustment to the
IPPS payment rate. CMS uses the IPPS payment rate, as reduced by the budget neutrality
adjustments of 5.1 percent, to determine the LTCH site neutral payment rate. It was not
reasonable for CMS to ignore the budget neutrality adjustments already included in the IPPS
comparable per diem amount (which is the basis for the LTCH site neutral payment rate in most
cases) when adopting the additional BNA. Under a reasonable approach, CMS would have either
applied the negative 5.1 percent budget neutrality adjustments to the IPPS rate when calculating
the LTCH site neutral payment rate, or applied the separate negative 5.1 percent BNA to that

calculation, but not both. Instead of adopting either of these approaches, CMS used both,
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resulting in a negative 10.2 percent adjustment to the LTCH site neutral payment rate—double
the amount needed to maintain budget neutrality.

Second, the duplicative budget neutrality adjustment is arbitrary and capricious because
“the agency . . . entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of agency
expertise.” Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins., 463 U.S.
29, 43 (1983). CMS’ refusal to seriously consider whether the adjustment is duplicative shows
that the agency has not taken a “hard look™ to ensure that the math behind the calculation of the
budget neutrality adjustment is valid. A serious examination of the way the IPPS comparable per
diem amount is calculated for LTCH site neutral payments would reveal the fact that this extra
LTCH budget neutrality adjustment results in underpayments to LTCHs and a savings for the
Medicare program.

Third, the duplicative budget neutrality adjustment is arbitrary and capricious because
CMS’ reasoning is “internally inconsistent.” CMS chose to make the LTCH site neutral outlier
policy identical to the IPPS outlier policy, but CMS then decided to add an extra budget
neutrality adjustment to LTCH site neutral payments. CMS’ LTCH PPS outlier policies are also
“internally inconsistent” because LTCH PPS standard rate payments are subject to a single
outlier budget neutrality adjustment, yet CMS applies two budget neutrality adjustments to the
site neutral payment rate. Moreover, the BNA is “internally inconsistent” because it reduces
aggregate payments to LTCHs and is therefore contrary to the intent of budget neutrality.
Finally, the duplicative BNA is arbitrary and capricious because it reflects a clear error of

judgment when CMS ignored evidence that the IPPS comparable per diem amount for LTCH site
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neutral payment cases already includes a 5.1 percent budget neutrality adjustment to offset the
cost of LTCH outlier cases. CMS continued setting the LTCH site neutral payment rate based
upon an erroneous calculation that includes double the budget neutrality adjustment for HCO
payments, even after MedPAC, the Plaintiffs, and others repeatedly brought the error to CMS’
attention.

(b) CMS’ Decision to Apply a Second Outlier Budget Neutrality Adjustment to

the LTCH Site Neutral Payment Rate is Not Supported by Substantial
Evidence

Pursuantto 5 U.S.C. § 706(2)(E) of the APA, a reviewing court is required to “hold
unlawful and set aside agency action, findings, and conclusions found to be . . . unsupported by
substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed
on the record of any agency hearing provided by statute.” 5 U.S.C. § 706(2)(E). CMS claims that
this second budget neutrality adjustment is necessary “to ensure estimated HCO payments
payable for site neutral payment rate cases in FY 2019 would not result in any increase in
estimated aggregate FY 2019 LTCH PPS payments . . ..” FY 2019 IPPS/LTCH PPS Final Rule,
83 Fed. Reg. at 41737. However, CMS offers no evidence in the rulemaking record in support of
its claim that this second budget neutrality adjustment is not duplicative of the adjustment
already applied to the IPPS payment rate used to determine the IPPS comparable per diem
amount for LTCH site neutral cases. Instead, the evidence in the rulemaking record confirms that
CMS is applying multiple outlier budget neutrality adjustments to the LTCH site neutral
payment rate that serve the same purpose.

(©) CMS Violated the APA’s Notice and Comment Rulemaking Requirements

When CMS Did Not Provide a Sufficient Response to Comments Raising

Major Issues Regarding the Duplicative BNA in the FY 2019 IPPS/LTCH
PPS Final Rule
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In addition to the substantive deficiencies with CMS’ adoption of the site neutral budget
neutrality adjustment, CMS’ nominal response to comments in the FY 2019 IPPS/LTCH PPS
Final Rule also violates the procedural requirements for notice and comment rulemaking at
section 553(c) of the APA. The APA requires that the agency’s response to comments, the basis
and purpose statement, “must identify ‘what major issues of policy were ventilated by the
informal proceedings and why the agency reacted to them as it did.”” St. James Hosp. v. Heckler,
760 F.2d 1460, 1469 (7th Cir. 1985) (citing Automotive Parts & Accessories Ass’'nv. Boyd, 407
F.2d 330, 338 (D.C. Cir. 1968). Here, CMS’ three sentence response to commenters in the FY
2019 IPPS/LTCH PPS Final Rule shows that the agency is disregarding major issues with the
budget neutrality adjustment raised by commenters. CMS’ response to comments did not attempt
to explain why the BNA is not duplicative. CMS only responded that it “continue[s] to disagree
with the commenters that a budget neutrality adjustment for site neutral payment rate HCO
payments is inappropriate, unnecessary, or duplicative” and referred readers to CMS’ responses
in prior years. 83 Fed. Reg. at 41738. There was no effort by CMS to develop a substantive
response to the commenters and explain why the BNA is not duplicative of the adjustment
already applied to the IPPS payment rate used to determine the IPPS comparable per diem
amount for LTCH site neutral cases. In sum, CMS did not even attempt to explain why
commenters’ criticisms of the budget neutrality adjustment were invalid. CMS’ lack of a
reasoned response to comments regarding the duplicative nature of the BNA therefore violates
the procedural requirements for notice and comment rulemaking at section 553(c) of the APA.

(d) There Was No Congressional Approval or Ratification of the Duplicative
BNA

Congress did not specifically require a budget neutrality adjustment in the PSRA.

Congress did include a reference to the short stay outlier policy at 42 C.F.R. § 412.529(d)(4) for
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calculating the IPPS comparable per diem amount. 42 U.S.C. § 1395ww(m)(6)(B)(ii)(1) (SSA

8§ 1886(m)(6)(B)(ii)(I)). Congress also specified that the site neutral payment rate based on the
IPPS comparable per diem amount must include high cost outlier payments under 42 C.F.R.

8 412.525. 1d. However, neither the statute itself, nor the referenced short stay outlier regulation
(42 C.F.R. § 412.529(d)(4)), specifically requires a budget neutrality adjustment. Not only is
there no Congressional authorization of the BNA in the statute, but there is no subsequent action
from Congress ratifying the duplicative BNA. There have been some isolated amendments to the
LTCH site neutral statutory provisions of the SSA, but there has been no re-enactment by
Congress of the LTCH site neutral payment provisions to argue that Congress ratified CMS’
duplicative BNA. Moreover, Congress has not implicitly ratified CMS’ duplicative BNA
because there is no evidence that Congress is familiar with CMS’ duplicative BNA.

(e) CMS’ Duplicative BNA Violates the Social Security Act and Other Federal
Laws

CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site
neutral payment rate violates several provisions of the SSA and other pieces of legislation. First,
the adjustment violates section 307 of the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000 (“BIPA”), Pub. L. No. 106-554, 114 Stat. 2763 (2000).
This section states that the Secretary “may provide for appropriate adjustment to the long-term
hospital payment system.” BIPA § 307(b)(1). The duplicative budget neutrality adjustment that
CMS applies to the LTCH site neutral payment rate is not an “appropriate adjustment” because
budget neutrality was already accomplished by the 5.1% outlier budget neutrality adjustment
from IPPS rate setting that CMS uses to calculate the IPPS comparable per diem amount for
LTCH site neutral payments. Second, the adjustment is contrary to the SSA’s authorization of

only two payment rates for LTCH cases, the standard federal payment rate and the site neutral
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payment rate. SSA § 1886(m)(6). CMS’ implementation of the new dual-rate structure violates
SSA section 1886(m)(6) because CMS has decided to pay LTCH site neutral cases a rate that is
contrary to the statute. Finally, the unwarranted budget neutrality adjustment violates the SSA’s
prohibition on cost-shifting. The Social Security Act prohibits CMS from shifting Medicare costs
to non-beneficiaries (i.e., “cost-shifting”). 42 U.S.C. 8 1395x(v)(1)(A) (SSA 8§ 1861(Vv)(1)(A)).
CMS’ decision to apply a second outlier budget neutrality adjustment to the LTCH site neutral
payment rate violates the statutory prohibition on cost-shifting under 42 U.S.C.
8 1395x(V)(1)(A)(i) because it results in Medicare costs being shifted to non-Medicare
beneficiaries. Applying this duplicative budget neutrality adjustment reduces aggregate LTCH
payments by approximately $28 million per year.*? This is a windfall for the Medicare program
that violates the Social Security Act’s cost-shifting prohibition.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:

49.  For an order setting aside the duplicative negative 5.1 percent outlier budget
neutrality adjustment that CMS applies to LTCH PPS site neutral case payments pursuant to the
FY 2019 IPPS/LTCH PPS Final Rule (83 Fed. Reg. at 41737-38);

50. For an order requiring the Secretary to reimburse Plaintiffs for the Medicare
payments that CMS withheld from Plaintiffs during FFY 2019 as a result of the duplicative 5.1
percent outlier budget neutrality adjustment, which in the aggregate totals approximately
$9,388,544, before interest, fees and other costs;

51. For an order directing the Secretary to remove the duplicative BNA from all

LTCH PPS site neutral payments made by CMS in FFY's 2016 through 2018;

% American Hospital Association, Comment Letter on FY 2019 IPPS/LTCH PPS Proposed Rule
at 6.
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52.  For an order directing the Secretary not to apply the duplicative BNA to LTCH
PPS site neutral payments in FFY 2020 and later years;

53.  That the Court award Plaintiffs prejudgment interest to which they are entitled to
as a matter of right under 42 U.S.C. § 139500(f)(2);

54.  That the court award Plaintiffs’ costs and legal fees pursuant to 28 U.S.C. § 2412;
and

55.  That the Court grant to Plaintiffs such other and further relief that the Court
deems proper.
Dated: March 13, 2019 Respectfully submitted,

/s/ Jason M. Healy

Jason M. Healy (D.C. Bar No. 468569)
THE LAW OFFICES OF

JASON M. HEALY PLLC

1701 Pennsylvania Ave., N.W.

Suite 300

Washington, DC 20006

(202) 706-7926

(888) 503-1585 (fax)
jhealy@healylawdc.com

Attorney for Plaintiffs
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DEPARTMENT OF HEALTH & HUMAN SERVICES

4 Provider Reimbursement Review Board

*, 1508 Woodlawn Drive, Suite 100
g Baltimore, MD 21207

410-786-2671

Electronic Mail

Jason M. Healy, Esq.

The Law Offices of Jason M. Healy PLLC
1750 Tyson Blvd.

Suite 1500

McLean, VA 22012

RE: Expedited Judicial Review Determination

19-0407GC LifeCare Health Partners FY 2019 LTCH Site Neutral Outlier Budget Neutrality
Adjustment Group

19-0408GC Post Acute Medical FY 2019 LTCH Site Neutral Outlier Budget Neutrality
Adjustment Group

19-0409GC Kindred Healthcare FY 2019 LTCH Site Neutral Outlier Budget Neutrality
Adjustment Group

19-0410GC Vibra Healthcare FY 2019 LTCH Site Neutral Outlier Budget Neutrality Adjustment
Group

Dear Mr. Healy:

The Provider Reimbursement Review Board (Board) has reviewed the Providers’ hearing request
and request for expedited judicial review (EJR) that was submitted on November 20, 2018
(received November 21, 2018). When the original hearing request was received, it was noted
that it was submitted as one large group appeal containing the four healthcare corporations
identified above. The Board sent you a development letter on December 12, 2018, and advised
that the group appeal was filed as an invalid optional group appeal that violated 42 C.F.R.

8§ 405.1837(b), and that the Board has established four common issue related party (CIRP)
groups (identified above). You were instructed to submit a Schedule of Providers with the
associated jurisdictional documentation for each group, along with a copy of the EJR request and
exhibits for each group. This request for additional information affected the 30-day period to
respond to the EJR.! The requested information was submitted on January 3, 2019. The Board
has subsequently reviewed the request for EJR and the Schedules of Providers and associated
jurisdictional documents. The determination regarding EJR is set forth below.

1 See 42 C.F.R. § 405.1842(b)(2), (¢)(2)(i) and (e)(3)(ii).
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Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC et al.
Page 2

Issue under Appeal

The issue under appeal in these cases is:

Whether the Centers for Medicare & Medicaid Services (“CMS”)
incorrectly applied the negative 5.1 percent outlier budget
neutrality adjustment twice to Long-Term Care Hospital
Prospective Payment System (“LTCH PPS”) site neutral case
payments in violation of the Administrative Procedure Act
(“APA”), the Social Security Act (“*SSA™), and other federal laws.?

Background

The LTCH PPS was established through Section 123 of the Medicare, Medicaid, and SCHIP
(State Children’s Health Insurance Program) Balanced Budget Refinement Act of 1999 (BBRA)
(Pub. L. 106-113) as amended by section 307(b) of the Medicare, Medicaid, and SCHIP Benefits
Improvement and Protection Act of 2000 (BIPA) (Pub. L. 106-554). These statutes provided for
payment for both the operating and capital-related costs of hospital inpatient stays in LTCHs
under Medicare Part A based on prospectively set rates. The Medicare prospective payment
system (PPS) for LTCHSs applies to hospitals that are described in section 42 U.S.C.

8 1395ww(d)(1)(B)(iv) and is effective for cost reporting periods beginning on or after October
1, 2002. The LTCH PPS replaced the reasonable cost-based payment system that had been
established under the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA).?

To be classified as a LTCH, a hospital must have an average length of stay greater than 25 days.*
In the Federal Fiscal Year (FFY) 2008 final rule, the Secretary adopted the use of the Medicare
severity long term care diagnosis related groups (MS-LTC-DRGSs) which are assigned to each
patient discharged from a LTCH as the basis for payment. The payment amount for each MS-
LTC-DRG is intended to reflect the average cost of treating a Medicare patient assigned to an
MS-LTC-DRG.® Weights are assigned to MS-LTC-DRGs on an annual basis that are multiplied
against a Federal standardized rate® to arrive at a payment for the discharged patient after taking
other adjustments into consideration.’

Site Neutral Payment

For LTCH Part A discharges for cost report periods beginning on or after October 1, 2015 (FFY
2016), Congress established a new dual-rate payment structure for LTCH PPS hospitals, with

2 Providers’ EJR requests at 1.

380 Fed. Reg. 49,326, 49,599 (August17, 2015).

442 C.F.R. § 412.23(e)(2).

572 Fed. Reg. 47,130, 47,278 (August 22, 2007).

& The standardized rate is the average standardized charge for each DRG that is calculated by summing the charges
for all cases in the DRG and dividing that amount by the number of cases classified in the DRG. See Medicare
Hospital Prospective Payment System How DRG Rates Are Calculated and Updated (Office of the Inspector
General, Report OEI-09-00-00200 (Aug. 2001)) on the internet at https://oig.hhs.gov/oei/reports/oei-09-00-
00200.pdf.

"See 42 C.F.R. 88 412,515, 412.521.
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Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC et al.
Page 3

two distinct payment rates.® The first payment rate is the LTCH PPS standard Federal payment
rate.® This rate only applies to discharges that meet one of two patient criteria: 3 or more days in
a subsection(d) hospital'® intensive care unit or LTCH ventilator services of at least 96 hours and
a principle diagnosis that is not psychiatric or rehabilitation.** All other LTCH discharges are
reimbursed at the site neutral payment rate which is the lesser of the IPPS comparable per diem
amount (including applicable outlier payments) or 100 percent of the estimated services
involved.!?

LTCH are transitioning to the new LTCH PPS dual rate with a blended payment rate that applies
to site neutral case discharges in cost reporting periods beginning on or after October 1, 2015
(FFY 2016) and on or before September 30, 2019 (FFY 2019).1® During this transition period,
the blended payment rate for site neutral cases is equal to one-half of the site neutral payment
rate and one-half of the LTCH PPS standard Federal payment rate.’* Beginning on October 1,
2019 (FFY 2020), site neutral cases will be paid at 100 percent of the site neutral payment rate.

High Cost Outlier Payments

Both the standard Federal payment rate and the site neutral payment rates include additional
payments for high cost outliers (HCO) that have extraordinarily high costs relative to most
discharges. For cases paid under the Federal payment rate, the HCO outlier rate is set annually
by the Secretary. LTCH cases that are paid under the site neutral basis receive outlier payments
that equal 80% of the estimated cost of the case above the HCO threshold which is the sum of
the LTCH PPS payment for the case and the applicable fixed-loss amount for such case.’® The
calculation of the site neutral payment cases is separate from the standard LTCH Federal
payment rate cases.'® For LTCH site neutral cases, the HCO threshold is the site neutral
payment rate for the case plus the IPPS fixed loss amount.

Budget Neutrality Adjustment

The site neutral payment rate for LTCH was first implemented in FFY 2016 though the
IPPSY/LTCH PPS rulemaking. In the 2016 IPPS/LTCH PPS Final Rule, the Secretary adopted a
budget neutrality factor adjustment for the site neutral portion of the LTCH site neutral blended
payment rate.’® The Secretary stated that this budget neutrality adjustment was necessary “to
ensure that estimated HCO payments payable to site neutral payment rate cases in [FFY] 2016
do not result in any increase in estimated aggregate FY 2016 LTCH PPS payments.”'® The

8 See generally 80 Fed. Reg. 24,323, 24,525-24,553 (April 30, 2015) and 80 Fed. Reg. 49,436, 49,599-49,623 (Aug.
17, 2017).

942 U.S.C. § 1395ww(m)(6)(A)(ii) and 42 C.F.R. § 412.522(b).

1042 U.S.C. § 1395ww(d).

1142 U.S.C. § 1395ww(m)(6)(A)(ii), (iii), (iv).

121d. at § 1395ww(m)(6)(B)(ii) and 42 C.F.R. §412.522(a).

131d. at § 1395ww(m)(6)(B)(i)(I).

141d. at § 1395ww(m)(6)(B)(ii).

1542 C.F.R. § 412.525(a)(3). See also 83 Fed. Reg. 41,144, 41,734 (August 17, 2018).
16 See e.g. 80 Fed. Reg. at 49,804.

17 Inpatient Prospective Payment System.

18 80 Fed. Reg. at 49,805.

9 d.
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budget neutrality adjustment reduced the LTCH site neutral payment rate amount by 5.1
percent.? In the same final rule, the Secretary also finalized high cost outlier budget neutrality
adjustment of 5.1 percent to the IPPS operating and capital standardized amounts.?! The IPPS
payment rate, as reduced by the IPPS outlier budget neutrality adjustment, is used to determine
the IPPS comparable per diem amount under the LTCH PPS site neutral payment rate discussed
above.

Providers’ Position

The Providers explain that during the comment period for the FFY 2016 LTCH PPS rulemaking,
the Providers and other stakeholders submitted comments objecting to the budget neutrality
adjustment to both the site neutral high cost outlier payments and the operating standardized
amount. The Providers believe that proposed budget neutrality adjustment (BNA) was
duplicative of the outlier budget neutrality adjustment already applied to the IPPS payment rate.
The American Hospital Association (AHA) explained that they believed that:

[T]he inpatient PPS rates used as the basis for the site-neutral
payment rates are already subject to a BNA for the inpatient PPS’s
5.1 percent outlier pool. However, within the LTCH payment
framework, CMS [the Centers for Medicare & Medicaid Services]
proposes a second BNA of 2.322 percent for the site neutral outlier
pool. CMS’s rationale for this second BNA is to ensure that the
site-neutral HCO payments do not increase aggregate LTCH PPS
payments. However, we strongly disagree that the additional 2.3
percent BNA is necessary to achieve this goal; rather, it was
already achieved when the 5.1 percent BNA was applied to the
inpatient PPS rates used as the basis for the site neutral rates. We
recommend that CMS calculate standard LTCH PPS and site
neutral rates separately, without any co-mingling of these
payments, as mentioned previously. Furthermore, the second BNA
prevents LTCH site-neutral payments from aligning with inpatient
PPS payments for the associated MS-DRGs and MS-LTCH-DRGs,
which would counter the goals of BiBA [Bipartisan Budget Act of
2015].23

In response to this and other comments, in the FFY 2016 Final rule the Secretary stated that she
disagreed with the commenters statements that a budget neutrality adjustment for the site neutral

20 d.

2L 1d. at 49,785.49,794-95.

22 See Providers’ EJR requests at 8, Ftnt. 6. See also Id. at 49,785.49,794-95. (The AHA’s 2016 comment letter
references at 2.3 percent budget neutrality adjustment. CMS initially proposed a 2.3 percent adjustment in the FY
2016 Proposed Rule because CMS planned to apply a budget neutrality adjustment to all LTCH PPS payments. FY
2016 IPPS/LTCH PPS Proposed Rule, 80 Fed. Reg. 23,324, 24,649 (Apr. 30, 2015). However, in the FY 2016 Final
Rule, CMS decided that it would instead apply a 5.1 percent adjustment only to the site neutral portion of the
blended rate.)

2 Providers’ EJR Request at 8.
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payment rate HCO payments is unnecessarily duplicative and declined to adopt the commenters
recommendations. The Secretary explained that:

While the commenters are correct that the IPPS base rates that are
used in site neutral payment rate calculation include a budget
neutrality adjustment for IPPS HCO payments, that adjustment is
merely a part of the calculation of one of the inputs (that is, the
IPPS base rates) that are used in the LTCH PPS computation of
site neutral payment rate. The HCO budget neutrality factor that is
applied in determining the IPPS base rates is intended to fund
estimated HCO payment made under the IPPS, and is therefore
determined based on estimated payments made under the IPPS. As
such, the HCO budget neutrality factor that is applied to the IPPS
base rates does not account for the additional HCO payments that
would be made to site neutral payment rate cases under the LTCH
PPS. Without a budget neutrality adjustment when determining
payment for a case under the LTCH PPS, any HCO payment
payable to site neutral payment rate cases would increase
aggregate LTCH PPS payments above the level of expenditure if
there were no HCO payments for site neutral payment rate cases.
Therefore, our proposed approach appropriately results in LTCH
PPS payments to site neutral payment rate cases that are budget
neutral relative to a policy with no HCO payments to site neutral
payment rate cases.?*

These types of comments continued in subsequent Federal Register notices through the current
Federal fiscal year. The Providers had hoped that the Secretary would corrected the alleged error
before the end of the LTCH site neutral transition period on September 30, 2019. In FFY 2020,
the entire payment for site neutral cases will be lesser of the IPPS comparable per diem amount
or 100 percent of the estimated cost of the case.?® The Providers explain that if the Secretary
continues to insist on applying the duplicative outlier budget neutrality adjustment in FFY 2020,
the adjustment will apply to the entire site neutral payment. The Providers believe that LTCH’s
have already experienced a significant reduction in payments for site neutral cases and that
applying a budget neutrality adjustment twice to site neutral payments only increases the
financial pressure on these facilities.

The Providers are disputing the application of a budget neutrality adjustment to LTCH site
neutral case payments that reduces the payments below what they would otherwise be in the
absence of HCO payments for qualifying site neutral cases. They contend this is not budget
neutrality, rather it is a payment cut that is arbitrary and unsupported. They argue that the
Secretary set the target amount of the LTCH HCO payments at 5.1% of total site neutral
payments, but the extra budget neutrality adjustment reduces the total LTCH site neutral
payments by another 5.1%.2° The Providers assert that this action is arbitrary and capricious, an

2480 Fed. Reg. at 49,622.
25 42 U.S.C. § 1395ww(m)(6)(B)(i)-(ii).
26 providers’ EJR requests at 19.
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abuse of discretion and not in accordance with the Administrative Procedure Act, the Social
Security Act and the laws authorizing the LTCH PPS and not supported by substantial evidence.

The Providers believe EJR is appropriate because the Board has jurisdiction over the appeals and
lacks the authority to decide the legal question in these cases. There are no material facts in
dispute and the challenge here is whether the budget neutrality adjustment violates the dual-rate
structure of the LTCH PPS in the SSA and exceeds the Secretary’s authority under the
authorizing legislation for LTCH PPS.?” The Providers believe that the duplicative budget
neutrality adjustment is arbitrary and capricious and violates the APA.

Decision of the Board

Under the Medicare statute codified at 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.
8§ 405.1842(f)(1) (2016), the Board is required to grant a provider’s EJR request if it determines
that: (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the
Board lacks the authority to decide a specific legal question relevant to the specific matter at issue
because the legal question is a challenge either to the constitutionality of a provision of a statute
or to the substantive or procedural validity of a regulation or CMS Ruling.

The Board has determined that the participants involved with the instant EJR requests which
appealed from the issuance of the August 17, 2018 Federal Register?® 2 are timely filed. In
addition, the participants’ documentation shows that the estimated amount in controversy
exceeds $50,000, as required for a group appeal.>® The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and the Providers
in these appeals are entitled to a hearing before the Board;

2) Based upon the remaining Providers’ assertions regarding whether the
Secretary incorrectly applied the outlier budget neutrality adjustment

271d. at 28.

28 In accordance with the Administrator’s decision in District of Columbia Hospital Association Wage Index Group
Appeal, (HCFA Adm. Dec. January 15, 1993) Medicare & Medicaid Guide (CCH) 1 41, 025, the wage index notice
published in the Federal Register is a final determination. Likewise, other rate notices published in the Federal
Register can be considered final determinations.

29 The Board notes that the participants in these group appeals have cost report periods beginning on or after
January 1, 2016, which would subject their appeals to the newly-added 42 C.F.R. § 405.1873 and the related
revisions to 42 C.F.R. § 413.24(j) regarding submission of cost reports. See 80 Fed. Reg. 70298, 70555-70604
(Nov. 13, 2015). However, the Board notes that § 405.1873(b) has not been triggered because neither party has
questioned whether any Provider’s cost report included an appropriate claim for the specific item under appeal. See
80 Fed. Reg. at 70,556.

30 See 42 C.F.R. § 405.1837.
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twice to the LTCH site neutral case payments, there are no findings of
fact for resolution by the Board,;

3) Itis bound by the applicable existing Medicare law and regulation (42
C.F.R. §405.1867); and

4) It is without the authority to decide the legal question of the Secretary
incorrectly applied the outlier budget neutrality adjustment twice to the
LTCH site neutral case payments for FFY 2019 as delineated in the
August 17, 2018 Federal Register.

Accordingly, the Board finds that the question of whether the Secretary incorrectly applied the
outlier budget neutrality adjustment twice to the LTCH site neutral case payments properly falls
within the provisions of 42 U.S.C. § 139500(f)(1) and hereby grants the Providers’ requests for
EJR for the issue and the subject year. The Providers have 60 days from the receipt of this
decision to institute the appropriate action for judicial review. Since this is the only issue under
appeal the Board hereby closes the cases.

Board Members Participating: For the Board:
Clayton J. Nix, Esq. 1/28/2019
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Clayton J. Nix
Susan A. Turner, Esq. Clayton J. Nix, Esq.
Chair

Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Bill Tisdale, Novitas Solutions (Electronic Mail w/Schedules of Providers)
Bruce Synder, Novitas Solutions (Electronic Mail w/Schedules of Providers)
Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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Schedule of Providers
Case Number: 19-04070C - JAN n 3 ?mg Diate Prepared: 124132018
Group Cane Nama: LifeCare Health Parmers FY 2019 LTCH Site Meutral Outlier Budger Nectrality Adjustment Group
Group Represectative:  Jason M. Healy PROVIDER REIMBURSEMENT
Lead MAC Name/Code: Novitas Schations (TH) REVIEW BOARD
lsaue Title: Whather CMS mcomectly spplied & -5.1% high-coat outlie: budget neuteality adjusiment twics 1 LTCH site neutzal case payments.
A B ] o E F G
Date of Appeal At
Appaled Perlod DueofFinal  Request/Afi  Number  Adjugtment  Amountin PriscCase  Date of Direct
£  Provider Number  Provider Name / Provides Location (City, Stax)  (and Enpacted CRPs)  MAL Names/ MAC Code  Detsmminztion e of Days HNumber Controversy  Number(s)  Add or Transfer
L 391048 U&Eh?.tﬂm-phkofchm:rﬂumy 331G & 35120 lovitas Scluticns (JL) #nols 112172018 ] na 543,084 182112018
Wesi Chester, PA o
2 36-2008 LifeCare Hospitals of Dayson IS & 3AL20 WES (J5) 12N 11212018 55 na 27,187 Hz1me
Diytom, OH .
3 06-2012  Colorado Acute Loag Ters Hospital BEL19 & 8BU0  Novitas Sohuicns (JH) V172018 112112018 56 B 99207 121208
Denver, 0O I
4 522007 LifeCare Hospitals of Wisconsin 1231118 & 128118 WES (15} 08 11212018 5€ ne 547405 11212018
Pewaukee, W1
5 143013 LifeCare Hespitals of Neeth Carolina 2ANG & DA WPS {15) 172018 1R2L01E 2% oz 584337 21201
Recky Mount, NC . i
£ 452044 LifeCare Hozpials of Dals. T231N18 & 1221/19  Moviias Soluticns (JH) LRl 11212013 a6 . T £226,137 Hziaes
Dallas, TX
T 392024 Li%eCare Hospitals of Pimsburgh 123018 & 12031415 Novisss Soluriens (1) 81772018 117212018 96 nfa 590,077 R0
Pitsburgh, PA
§ 10-208 Complex Care Hospital at Ridgelakee SR & S0 Palmesto (1) 008 1202018 % na i 27,052 112012018
Sarasos, FL |
L] 453059 LifeCare Hospitals of San Antonia EALNG&LBGIE0 Wevitss Sedurions (JH) &1712018 11018 96 L 572,208 112112018
San Arteaio, TX .
10 192011 LifeCare Hospitale of Skrevapon EGL19 &£ 85130 Novitas Sehutions (JEH) BT013 121018 96 i 5263,455 1101
Shreveport, LA
i 25-2004 Tehes Pacific Hopitals ~ Meadows 82119 & 33120 Noridiar [JE)} BA7201E 11212013 76 wa $69,404 112172018
Reno, NV i
12 25-2006 Complax Care Haspital at Tenaya 3119 & 3L Noridian (TE) BTANE NRI2ME 5 ala 5134,520 AR08
Las vegas, NV : |
Total: 51,252,030

Pagalofl
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RECEIVED
Schedyle of Providers
Case Numbers 19:04063C B ' JAN. 0 3 7010 Date Prepared: 12132018
Group Case Name: Part Acate Madical FY 2019 LTCH Site Meutral Ouiiler Budget Neutmality Adjustment Groap .
ToadMAC Name/Code: N Soetns (1) PROVIDER REIMBURSEMENT
Issue Title: Whether CMS inoorrectly applied 3 -5.1% high el 1o LTCH ai 1 case paymests. REVIEW BOARD
= A B [ D E F G
Dae of Appeal Audit
Appealed Period DateofFinal  Request/A#4  Number  Adjsiment  Ameumin  PrioCass  Detecf Direct
%  Provider Number  Provifer Name / Provier Location (City, State) _ (and impacied CRPS) MAL Name/MAC Code ; Tssue: of Dsys  Number | Cootroversy  Mumber(s} Add or Transfer
1 A5-2085 PAM Seeciuity Hosplal of Carpus Christ North 31T & 831720 Novitas Sohutions {JL) BNI0EE 1172472018 o5 niy 535,306 1212018
Caepus Christ, TX o
<2 452092 PAM Specialty Hospial of Coepus Christi South 3148 & B0 WPS {15) 172018 1212018 ¥ e 5166617 112112018
Corpus Chuisti, TX
3 192048 PAM Speciaby Hospital of Cevington 123U18 & 123019 Noviss Solutions (L) 1IR01E 11212008 56 ale S160,179 112112018
Covingien, LA
4 19-2036 PAM Specialry Hospital of Hammond 1MNE & 1B WES (15} yang 121018 96 a2 $105,703 212N
Hammond, LA
H 452031 PAM Specialy Haspital of Lulkin G015 & 63020 Novias Sctutioes (JL) 172018 11212018 9% e 512,685 1iR1201E
Luficin, TX :
& 453062 PAM Specialty Hespital of Luling 12318 & 1231018 Novias Sclaticrs (JL) 21TR018 11212018 9% i 5135266 117212018
Luling. TX
7 522004 PAM Specialty Hospital of Mitwaukes 131N9 & OG0 WP (J8) 72NE 11212018 6 wa $40,545 1na1201%
Greenfickd, W1
8 452106 PAM Speciaky Haspital of Kew Braunfels 50013 Winites Solutions (JL) LIS 112112018 9€ nia s122,322 11212008
Wew Brasmfels, TX
e 452050 PAM Spasially Hoepital of San Antonto 31119 & 83120 Haridian (TF) 812018 11212018 56 i 559,800 11212018
San Anwosio, TX
w 452060 PAM Speciaky Hospital of Texsrkana Nomh BAINY & EE120  Nevims Salutions (L) 81772018 112172018 % nla $107,886 11212018
Terakans, TX )
1l 372018 PAM Specialty Hospital of Tuksa 8119 & 83120 Wovins Schations (7L) 1772018 11212018 96 na 5141433 11212018
Tuls, 0K ;
12 452094 PAM Speciaity Hospital of Victoris North 123118 & 1251/19  Novitas Sobutions (L) E1712018 17212018 96 rfa 571,455 117212018
Victoria, TX
13 452056 PAM Specialry Hospize] of Visteria Scuth EANG & BILE0 WPS (15) 0 112172018 9% wh $36,586 1212018
Vicecria, TX ’
14 392025 PAM Specialty :-in;p'ihdodwilhs-am #3109 & B30 Novias Sehwlons (T} w17I2018 11217018 % i §75,086 112171018
Wilkes-Barre, PA
Total: 51,291,270
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Schedule of Praviders

RECEIVED

Case Number: 19-0410GC - J‘AN 0 3 ZDIQ Date Prepared: 12/132018
E:::p Case Name: ) Vit Healthcsse FY' 2019 LTCH Site Newwral Outlier Budger Newsrsliny Adjustmen: Group \ ) ‘Q >
p Representative: Jasoa M. Bualy PROVIDER REPMBURSEMENT
TLead MAC Nome'Code: Wissonsin Physicians Servise (J5) REVIEW BOARD
Tssue Title: Whether CMS incorvectly applisd 2 -2.1% high ity adj ice to LTCH si B
A B ¢ o E F G
Date af Appeal - Audit |
Appealed Pesid DasofFinal  Roquest/Adé  Number  Adjustmert  Amcuntin  PriorCasc  Dase of Diress
#  Provider Number  Provider Name / Brovider Location (Ciry, Stte)  {and impacted CRFe) MAC Name ! MAC Cods  Determinati Isses ofDeys  Numbes | Comtroveesy  Numubes(s)  Add os Transfer
1 052043 Kenchield Hoapitl 0119 & 63020 CEE (N8 B172018 111212018 56 o 527821 112118
Kentfield, CA :
2 212043 Vibea Hospital of Scuthesstem Massachuseis 131118 & 123119 Cas NS 172018 nmnE 9% £ S61.661 17212018
New Bedford, MA -
3 06-2014 “Vibra Hospite] of Denver 3119 & 861720 CGs (15 BATZ2018 112112018 96 na 529,096 11212018
Themten, 0O
4 05-2047 Wibra Hospital of Morthem Caiifornia 1201118 & 1213119 casMms 172018 11212018 o6 nfa $120,26% 21018
Redding, CA
s £53087  Vibra Hosslul of DeSeto TG & 320 CG5 {118 LEIR0E 172172018 9% o 5172004 10212018
DeSoe, TX
& 32004 Vibra Specialy Hospial of Panknd 13IN9 & 110 Naridian (IF) I8 102172018 56 nin 532,304 1220
Fortlsing, OR
7 23-2619 Vibra Hospita! of Southeastern Michigen 3115 & 53170 WPs ()5} BR01E 1z2120ms 26 wa 5137634 11212018
Lincoks Peck, Mi 3
] 03-2044 ¥ibra Hospitsl of San Diego 3119 & 33120 Nonitag {JL) viiRms 11212058 96 L1 $126,753 112172018
San DHego, CA
] 15.2027  Vibra Hespital of Fort Wayme T3S & 1081719 WES (15) 172018 11212008 56 als $26.509 112172018
Fort Wayne, IN
i 152028 Vibra Hespital of Northwestorn Indizna 10118 & 1031415 WES (18) 1772018 1172172018 56 e 578,300 11212018
n 362015 Vibia Hospital of Mahaning Valley 1071418 & 103113 WS (18) 172018 11212018 56 e 32,105 121018
Boardman, OH )
[ 133002 Vibsz Hospitsl of Baise 273119 & 83120 Nosidizn (JF) 172018 1212018 % nls 593,098 1218
Eoice, ID
13 232046 Vibra Hospital of Western Massachusetis 31119 & §3120 WES (1%) 1772018 1121208 % £ 581,179 112172018
Sacinghield, MA
4 42-2003 “Vibra Hospital of Charleston 83119 &£ 82120 WES (15} TR 117172018 96 s 72320 11212018
Mt Pleasaat, $C
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14.2914

352208

352004

45-2060

05-2033

A8-2008

Vibra Hospital of Springficks
Springfeld, IL

Vibea Hospital of Cenral Daketas
Mandan, ND

Vibea Fospital of Fargo
Fargo, ND

Vitra Hospitai of Amarille
Amasille, TX

Vibra Hespial of Secramenio
Falsom, CA

Vibra Hospinal of Richmend
Hicnmond, VA

BlIN% & 82120
W3NG & TRV
TS & 10120

U9 & 1A1A0

TRV & 85120

TBLNG & TG0

AN Q-G

Caca
NGE (J6) 8n7z01E 1212018 o6 nfa 537,474 1Z1I2ME
WES (15) ¥TR0E 112172018 9% nfa 52331 11212018
WPS (15) s.rl 72018 11212008 o6 oz 59,647 F1R1R018
WS (J5) B0 10212018 96 nfa 5169524 1H212018
WES (1) 8172018 11212018 % W 310,650 i11212018
WES (J5) anmang . 1LZ12018 95 nia 331,858 1212018
Total: 51374064
RECEIVED

AN ;
PROVIDER REE!EUR%Q@N[

REVIEW BOARD
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Vof 4
Schedule of Providers
- RECEIVED
Case Number: 19-040BGC ! Diate Prepared: 12/13/3012
Growp CaseName:  Rindeed Healtheare Y 2039 LTCH Sits Neuml Ouflier Budget Meatmality Adjustment Group ‘M 03
Group Reprasentative:  Juson M. Healy ) : § zmg
Lead MAC NameiCode: Wiscorsin Physicians Service (15}
Lssue Title: Whesher CMS incomctly epplied  -5.1% high-cost autlier iy ad twice to LTCH site POl o AVIDER REBMBURSEMENT
A B REVIEW BOARD E ¥ G
Drae of Appeal Audit
] Appealed Peciod DatsofFiral  Roguesi/Add  MNember  Adjstmemt  Amoustin  PriorCase  Diste.of Dimet
£ Provider Mursber _Provider Nome / Provider Location (City, Siatd)  (and impacted CREs) M MAC Code  Deteemi Tssae ofDays _ Mumber  Conzoversy  Mumberfs)  Add or Transfer
1 053032 Kindred Hospital Los Angsles 8319 & 831720 WES (15) 21702018 112172018 96 Al 566,798 L2120
Los Angeles, CA !
z 052034 Kindred Hospital San Frarciseo Bay Ases 231119 & 83120 WP {15) 17018 11212018 56 2 $50,227 11212013
San Lesndro, CA
3 052035 Kindred Hospital Westmizster 231/19 & 851120 WPS (i5) WIN01E 11212018 56 B $110,570 112172003
Westminster, CA |
4 032038 Kindred Hospital San Diego 3119 & 3120 WS (15) 172018 114212018 9% wn . $55068 11212018
San Diego, CA
] 052037 Kindsed Hospit] Ontaria 43119 2 831720 WPS (15) 172018 11212018 56 v $26,337 11212018
Ontario, CA
§ 05-2038  Kindred Hospital La Mireds 31115 & 83120 WP (15) 81772018 11217208 56 nia 527,959 11212018
La Mirada, CA
] 05203 Kirdred Hospital Brea 3119 & 83120 WPS (J5) 81720 11312018 % um s273m 121208
Bres,CA )
H 05-2045  Kindred Hospital Baléwin Park . 83119 & 831720 Noridian (JE) 172018 Ha2in0e £ i $130,674 11212018
Baldwin Park, CA I
9 032048 Kindred Hospitel Rancho AV & X310 Meridian (TE) BATZ0LE 11210018 95 wa 23,538 112172008
Rancho Cucamenga, CA
10 US-2050  Kindred Hospital South Bay 3119 & §131/20 Horidian (T8) W172018 112172018 9 h 599,547 Lz
Gardens, CA
1 052052 Kideed Hosoltal Riverside £A1/19 & 83120 Necidin (JE) W17/2018 112152018 96 i $28.298 1172172008
Parris, CA .
12 052009 Kindred Hospital Denver A31119 & 86120 WS (I5) 8172018 117212008 9% ol 22119 11212018
Denver, CO
n 052013 Kindred Hospitsl Aurora 3119 & BE12D WS (15) 172018 112172018 9% v 38,407 1212018
Auroes, CO )
14 052015 Kindred Haspital Denver South SANY &SN Novims Solutions (TL) 1773013 11212018 3 v 519,358 1121/2018
Desver, CO
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102010
=203
u:-ni.s
10-201%
10-2025
10-2027
11-2010
14-2006
143008
18200
142013
15-2007
152012
152013
15-200"
26-2010
262018

182000

indred Hospltal Bay Area - Tampa.
Tamps, FL

Hindred Hospitel South Florida - F. Lauderdale
P Lauderilate, FL.

‘Kindred Hospisal Central Tamps
Tampa, FL

Eindred Hospital North Floride
Cireer: Cove Springs, FL

Kindred Hospitel Ocals

Ocals, FL

Kirddred Hospital The Paln Beaches
Riviera Beach, FL

Yindred Hospital Melbourne
Melnourms, FL

Rome, GA

Kindred Hotpital Sycamore
Sycamare, IL

Kindred Hospital Chicagn - Northizke
Northleke, IL

Kindred Hospital Chizage Central - Central
Chicaga, IL

Kindred Hoapital Pearia

Pearia, IL.

Kindred Hospiesd Incianapolis
Ipdiazapolis, IN

Kindred Hospital Morthwest Indiers
Hammand, IH

Kirdred Hoapitel Indlanszolis Mesth
Tndianapolis, TN

Kindred Hospital Loulsills
Lowisville, KY

Kindred Heepital St. Louis

St. Louis, MO

Findrod Hospital Nerthland

Kansws City, MO

Klndred Hospita! Las Vegas - Sakara
Laz Vegas, NV

EBLG & 85120

A3119 & 33120

BO1S & 83120

83119 & 83120

B39 & 83100

85119 & 8131120

B31/19 & 80120

BAIY & 83120

5119 & 83V

EAY & 82120

RAL9 & 36120

BBIY & 81120

83119 & R0

119 & 83120

3119 & S0

85119 & &R0

83119 & 831720

85119 & 873120

B9 & 83120

WES (J5)
WS 05)
WES (J3)
WES (15)
WS (35)
Firat Coast (71}
a8 (I15)
Palmens (1)
WES (18]
WES (15)
WES (15)
TGS (15)
WFS ()
WPS (I5)
Newvitss Seluticns (JL)
WES (15)
WPS (15)
WES J5)
WPS (15)

Page2ofd

w2018
82013
WITRME
NN
B172018
172008
BIIR01E
IR0
B172018
12018
BAT2018
172018
TR
Ni?ﬂolk
anrans
AN
12018
2172018

17t

1212018

1212018

PR lrataliit §

11212008

1212018

1212ME

(R EY

1i212018

11212018

11212018

11212018

11212018

112112018

112172018

121208

11212018

lavang

11212018

11212018

96

e A0 -ouagl  xefw

[

a'f

i

nfa

5145931
S115,633
5162,562
5110285
345,138
335,584
321,173
571,070
$57,356
$149,353
5115859
536,130
44402
$73,630
540,350
358,737
369,026
543,082

156,336

RECEIVED

JAN g 3 2019

1212018

12013

12112008

(It

L1240

1212018

lavzms

L2018

1R1208

12132018

11212018

12112018

11212018

112172018

122018

L1208

1212mE

1ang

1212018



Case 1:19-cv-00705 Document 1-1 Filed 03/13/19 Page 15 of 16

Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC et al.

Page 14

41

<%

31-3020
322002
42012
62020
361033

32027

45-2015
452016
45-2019
45-2023
£5-1038
452030
452073
433074
452075
452079

452080

Kindred Hospital New Jersey - Morris County

Dover, NJ

Kindred Hospita} Aluquergee
Albuguergue, MM

Kindred Hospital Gresashacs
Greensbaro, NC

Kindoed Hospits! Lima

Lima, OH

Kindred Hospital Dayion
Deyton, OH

Kindred Hospital Philadsiphia
Philadelphia, PA

Kindeed Hospital South Philadeiphia
Philadelphis, PA

Rindred Hospital Chatianooga
Chattanooga, TN

Windeed Hospilal Dullis
Dallas, TX

Kindred Hospitel San Antonko
San Amtenia, TX

Kirdred Hospital Marsfield
Mansfield, TX

Kindred Hespital Houston Medical Center

Heusion, TX

Elirdred Hospiral Tarrant Cousaty - Arfington

Arfingion, TX

Kandred Hospital Houston Noohwest
Houston, T

Kindred Hospial San Antan’e Central
San Anonio, TX

Kindred Hospleal Tonbalf

Tomball, TX

Kindred Hospizal Clear Lakes
Webster, TX.

Kindred Hoapital E Feso

El Paso, TX

Hindred Hospital Sugar Land

Sugar Lard, TX

BALNY & 8120

BALNY & 811720

B & 821720

1119 & 85120

831119 & 83120

B9 & 23120

EBUIT & BE120

LAY & 85100

83119 & 813120

&R119 & BAL20

5119 83T

85115 & 47120

IS & RBLI0

83119 & 871720

$3ING & SA120

EL19 & 82120

BL1G & B1/20

BOLY & 831720

B3N &EZI20

WES (15)

WS (15)

WPE (1)

WPS (15)

WES {15}

WES (15)

Novitas Sobtisas (IL)

WPS(15)

WES (I5)

WPS(15)

WES (15)

WES (J5)

WPS ()5}

WP {5y

Novitas Sowtions (L)

WES (15}

WPS (15)

WES (15)

WPS (%)

Pagadofd

2018

172008

12018

12018

BAWI0IE

BT20LE

BlIME

aNT018

8172018

ANTRNE

wi2ns

12018

12018

BTE01E

&R018

TR0

BITR01E

HITR01E

&N72018

o \Q-0o40o4 Gl

112172018

112172018

11212018

112172018

112572018

12112018

11212018

112172018

11212018

112172018

1a1ng

1121208

11212008

11212018

11212018

11212018

[1/21/2018

11212018

117212018

a6

96

96

%€

56

e
v
s

i}

wa
afa

e

sti2gn
§7373
S104373
547,632
$36,383
§75,000
$36.067
536,126
$138,511
350,774
513,059
$128,192
$462,791
§267,174
347,991
$473,91
£172.282
581572

$267,505

Sop Y
HZLR018
L2018
L1z018
11212018
11212018
LI21E01E
11212018
112112018
1W212018
121208
121208
11212018
11212018
11212018
12101
11212018
11212018
1212018

11212018

RECEIVED

W03y



Case 1:19-cv-00705 Document 1-1 Filed 03/13/19 Page 16 of 16

Federal Fiscal Year 2019 LTCH Site Neutral Outlier Budget Neutrality Cases
EJR Determination for Case Nos. 19-0407GC et al.
Page 15

Co 16-0%0RaC HobY

53 45-2088 Kindred Hospita] Fort Worth 83119 & 8131720 WPS (J5) 8/1772018 1112172018 56 e $102,745 11212018
Fort Waorth, TX
54 452108 Kindred Hospital Dallas Cential 23119 & 8310 Wovitas Sohuions (JH)  8/17/2018 11212018 36 va £129,013 112008
Dallas, TX
55 50-2002 Kindred Hospital Seatle - Northgate 3/3119 & 8/31/20 WPS (15) 81712018 1172172018 96 na 582,598 117212018
Seatlle, WA
Tnl‘al: 85,471,180
RECEIVED
AN g g
20
PROVIDER RE}MEURSEngNT
REVIEW BOARD

Pazedofd



Case 1:19-cv-00705 Document 1-2 Filed 03/13/19 Page 1 of 4

EXHIBIT B



19-cv-00705 Document 1-2 Filed 03/13/19 Page 2 of 4

Case 1

€40 1 93ed

0T0Z-TT G9TOE VO ‘aWoy "pAIg 11BDIIA JauInL OZ€ 3WO0Y [e}dsOH paipulyf 27171 '[endsoH Ayjeroads ay L
1202-0T TO6ZE 14 ‘duIn0g|aIN ‘pJeAs|nog eseN IS8 G9. aUINog|aIA [eHdSOH palpuid 0711 ‘LT 1uswdolanaq paipuryf
G202-0T 8THEE 1 ‘Yoeag vIBIALY ‘pJens|nog uosaH anjg ‘M 655G sayoeag wied ay L [endsoH papuiy 0711 'yoeag wied [eHdsOH paJpuly
6102-0T T./¥v€ 14 ‘e[ed0 ‘100]4 Y1 ‘8NUsAY IST MS 00ST e[eoQ [endsoH papury 0717 ‘1583 S|eudsoH palpuiy
GT02-0T €70z€ 14 ‘sPunids 8n00 usal9 183415 YeO T08 ©BpLIO|4 YHON [e}dsOH paipuly| 07171 ‘1se3 s[e)dsoH paipury
€102-0T £09¢€ 14 ‘edwe ]| ‘anuaAy pJemoH YLON T08Y edwe | [e3u8) [esdsoH paipury| 0717 "edwie] Jo s|eydsoH [euonisuel |
0T02-0T TOEEE 714 ‘dlepsopne ‘14 ‘pJeas|nog sejo se 1se3 9151 a[epJapneT ‘i - BpLO|4 Yinos [eNdsOH palpuly 0717 ‘1se3 s[e)dsoH paipury
6002-0T TT9EE 1 ‘edwe] ‘aNuaAy UBNRYUBIA YIN0S GGG edute| - ealy Aeg [endsoH paipuiy 0717 ‘1583 S|endsoH palpuiy
G102-90 0TZ08 0D '18Aus@ '100]4 pig "1S Bulumoq yinos 5zse 4Inos JanuaQ [endsoH papuiy 0717 ‘69 Juswdojaned AN
€102-90 TT008 VO ‘2l0iny '100[4 puz 1S Jewolod 00/ ©Joiny [e}dsoH paipulyf D71 'BOLIBWY JO S[ENdsOH 1D0S
6002-90 87208 0D '18Ausq 188415 YBIH 0Z6T 13AUSQ [e}1dSOH paipuly| D771 ‘1S3 S|edsoH paipury|
2502-G0 T/G26 VO ‘Sad ‘aALQ J81uad [edIpaIN 7222 apISIaAy [eNdSOH palpuiy 0717 'v6 uswdojanad AN
0502-50 17206 VO "euspies '19341S YISST ‘M 9veT Aeg ynos [e)dsoH papuiy D717 ‘g5 wawdojarsd AN
6702-G0 0£216 O ‘eBuoweon) oyouey ‘anusAY 3eQ aNYM T80T oyouey [eydsoH paipury 0717 'S uswdojanad AN
G¥02-G0 90416 VO “ed uimpleg ‘snusny ounbsioueld '3 gyTyT ded uimpyeg [endsoH papuiy 0717 ‘26 swdojanad AN
6£02-G0 12826 VO 'ealg 'pJeAs|nog ealg YUON G/8 ©alg [e}1dsoH paipury| 077 ‘Auno) 8buelQ - OHL
8£02-50 8£906 VO ‘epeJiAl e '‘AemybiH [eradwi '3 006vT epelil e [eNdsoH papuiy 0717 ‘248D AYe103dS BIUIOH[ED UIBYINOS
1£02-G0 ¥9/T6 YO 'OLBIUQ ‘3NUBAY ABIBJUOIN ULION 0SS OLIBJUQ [e)dsoH paipuryy 077 'Auno abuelQ - OHL
9£02-50 70726 VO ‘'0Ba1q ues ‘pJeasinog uoled |3 0v6T obaiq ues [endsoH paipuiy 271 'Aunog abueiQ - DHL
GE02-S0 £8926 VO '131SUILISSMN ‘32410 [eNdSOH 002 13)SUIWISBAN [e)dsOH paipuryy 077 ‘Auno abuelQ - OHL
7£02-50 /15v6 WD '04puesT ues ‘Al 101pausg 0082 valy Aeg 09sjouelH Ues [eNdsoH paipuiy 0717 Aunog 8buelQ - OHL
2€02-G0 95006 VO ‘s3|9bUY S0 ‘8NUBAY UOSNE|S 1S9M 2GS s9[8BuY S0 [edsoH paipulyf 077 ‘Auno abuelQ - OHL
G20Z-6€ 0TS8T Vd ‘2.48G-SM|IMA 10014 Y3/ '138.43S J8AY YHON G/§ a11eg-saM|IM 40 [e)dsoH Alerads INvd D717 ‘9001URN Je [2dIP3IAl 8INdY 1s0d
9502-G¥ T06// XL "BLIOWIA ‘1004 PIE '19811S OIUOIUY UES 1583 905 UINoS BLIOJOIA JO [eNdsOH Aye1dads INVd 0717 "BHOJIA JO [EHSOH AYe10ads 81ndy 1s0d
7602-G¥ 70612 XL "BHORIA '9ALQ [BIIPSN Z0T UYHON BHOJIIA J0 [e)dsoH Ajeroads INVd D717 "BOJIA 1€ [BIIPSIA 3INJY 1S0d
8102-1€ ST, MO 'BS|NL ‘8NUaAY 1Se3 Y16/ YINoS 6TZE esn] Jo |endsoH Aife10ads INVd es|n Jo [endsoH Aje1oads aInoy 1s0d
1902-G €056/ XL ‘Buedexa | 100]4 puz ‘3ALa [3BYDIN IS 0072 UMON BuBMsJEXdL JO [eNdsOH ANerdads INVd D717 "eursyexa] je pasenbs Nvd
0602-S 6728/ X1 ‘0lUOIUY UeS ‘M $09T 00T YUON 8TYS 01UOJUY UeS Jo [endsoH Ajeroads INVd 0771 'oluojuy Ues Jo [e)dsoH Ajjeroads sbulds wiepm
90TZ-G 0£T8. XL 's|gjuneig MaN ‘8AL ZUeH GyyT s|ajunelg MaN 40 [e}dsoH Ajeroads INVd D717 'sjdjuneig MaN 4O [JIP3IAl 3INIY 3S0d
¥002-25 82Z€S I ‘Ple1uUal9 1881S YIOTT YINos /T0S aMNMeM|IIA JO [eNdsoH Aye1dads INVd D717 ‘addnem|IA JO [eNdsoH Aye10ads 8oy 1sod
2902-Sv 8798/ XL ‘BulInT ‘aAlQ [eLOWB 002 BurinT Jo [endsoH Ayerdads NVd 27171 'Buin 1e [edIpa 81NV 3s0d
1£02-G 706S2 XL 'UBYNT '100[- YIG ‘aNUBAY Yueld 19 TOZT unynT 4o [endsoH Ajeroads INVd D717 ‘ubyn Jo [endsoH Aye1oads INVd
9£02Z-6T €00, V1 ‘PUOWWEH '9NUBAY SUBIBIA ¥.02h puowiweH Jo [e)dsoH Ayeroads INVd 07171 ‘puowiweH e [e)dsoH Ajeroads 8ndy 1sod
8702-6T €£70/ V1 'u0IBUIAOD ‘PIeASINOg POOMISBID 0G00Z uo3huIn0D Jo [endsoH Ajeroads NVd D717 ‘uojbuIn0D 40 Il NVd
2602-Sv yT¥8. XL ‘sHYD sndio) ‘plensinog ebojeses 9zz9 yinos nskyD sndiod o [endsoH Aye108ds Nvd D717 '1sHYD sndio) Jo [e)dsoH Ajeroads 8ndy isod
9802-G¥ T0¥8. X L ‘NSHYD sndio) 100]4 pIg '1831S J8IBAN UINOS G juouyAeq nsuyo sndio) Jo [endsoH Ayerdads INVd 077 ‘IskyD sndiod e pasenbs NVd
9002-62 82168 AN ‘seba se ‘Aepn eAeus] YLON 0052 eAeua ] 1e [endsoH aJsed xajdwo) D77 eAeua Je [endsoH a1eDaj] MaN
7002-62 12568 AN ‘0udy ‘preas|nog o 8|qnod T0TOT smopesl — sfendsoH d1y1oed aoye 0717 BPEASN UJBYHON JO S[ENdSOH 21803417 MaN
TT0Z-6T GOTT. V1 ‘HodaAaIyS ‘aALId 83IN0A TO08 Hodanalys Jo sfeydsoH a1edayi 07171 S[edsoH a1eDay1 ] MaN
6502-G 0728/, X L ‘0luoluY UeS ‘8ALQ [InD pAold 2068 01UOUY UeS J0 s[edsoH a1edajl ] 0717 IeudsoH Aeroads oluojuy ues meN
8T02-0T 0FZFE 14 "el0seles ‘8ALq 8xefsbp3 0519 8)e[abp1y 18 [edsoH aJed xa|dwod D717 Bloseles Jo sje)dsoH a1edaji ] MeN
¥202-6€ T22ST Vd ‘YBIngsnid ‘anusAy uusd Gzz ybingsnid Jo s[endsoH a1e0a4 0717 yBingsiid 40 s|endsoH a1eday] MaN
7702-G¥ GEZG/L XL selleq ‘peoy buissoi] p1odsy 0S6T se[[eq JO s|eydsoH 210341 D771 SBX3L YHON J0 S[eNdsOH 8180341 MaN
€102-v€ 08,2 ON ‘IUNON A0y ‘dueT ||30N TSOT ©eulj0Je) YUON 40 sfendsoH a1edajl D717 BUIJOJBD YLION JO S[ENdSOH 8J8D3}1 MON
1002-25 20LES I ‘93nemad ‘peoy 409 00%Z UISUODSI/ JO S[ENdSOH 81803411 D771 99XNeM|IAl JO S[ENdSOH 81803417 MaN
2102-90 0208 0O ‘1aAuaQ 189.1S 3pesil YUON 0691 [endsoH wis] BuoT 8oy opelojod 0711 J8Aus( 4o [endsoH Aye1dads a1eDixeN MaN
8202-9€ ZrESY HO ‘BIngsiweln ‘peoy ajj1AI3)ua)-Bingsiwelinl 0007 uojheq Jo s|epdsoH 210341 D717 UolAe( 4O s|e)dsoH a1eDaj1] MeN
8702-6€ 08E6T Vd ‘181s8yD 158\ '19211S [[RUSIBIA 1583 00Y Aunod 13)say Jo s[epdsoH a1eDajn 0711 Aunod Ja1sayD 4o sfeNdsoH 3189l MaN

"ON 49PIN0d 84B2IP3IA

$S24ppY

(e/q/p) sweN Ayjroe

aweN |eba




19-cv-00705 Document 1-2 Filed 03/13/19 Page 3 of 4

Case 1

€ 40 7 93ed

¥102-7T 20229 711 ‘p13ybunds 1815 InUfeA YUON T0L p1aybulds Jo |eydsoH BIgIA 2711 'p1aybunds Jo [eyidsoH BIgIA
S002-2F ¥9v6¢ DS ‘1Ueses|d A ‘aALId [eNdsOH 002T uosaseyd Jo [endsoH elqiA 0711 ‘uoisaieyd Jo [edsoH eiqiA
9v02-22 60TTO VIN ‘Plaibuiids ‘19a.1S 81€1S 007 T S19SNYJBSSRIA UIBISIAN JO [eNdsoH eIqIA D77 ‘SHAsSNYIeSSeIAl UIBISAAN JO [eNdSOH BIQIA
2002-€T 60/£8 Al ‘85109 ‘Peoy Uljyueld 1S9M TG99 85109 4O [ENdSOH BIQIA 0717 ‘85109 40 [eddsoH BIGIA
€202-9€ ZTSyy HO ‘UelIpIeOg '8NUSAY UINOS 608 Aol1eA Buiuoyey Jo [eydsoH eIgin 27171 'As||BA BujuoyeiA Jo [e31dsoH BIgIA
8202-GT L0E9Y NI ‘lUI0d Um0 ‘18811S 161099 9056 eURIDU| UJ8ISaMULION 1O [elldsoH BIGIA D77 'BUBIpU| UIBISSMULION 4O [ENASOH BIQIA
1202-GT 5089 NI ‘BUABAN 104 ‘8ALIQ BIj[EpuURY 0022 auAep 104 JO [eNdsoH elqiA 27171 ‘aukep 104 JO [eNdsOH BIQIA
7702-50 €0TZ6 O ‘0baIq Ues ‘18anS uolbulysepn G55 obai@ ues Jo [edsoH eiqiA 0771 '0BaIq ues o [eNndsoH BIqIA
6T02-€C 97T8% IIN SJed UJodUIT ‘BALQ 43N0 1S9 00792 ueBIYDIN UJ8ISeayINos JO [eNdsOH BIQIA D717 'UBBIYDIN UJBISEAYINOS JO RIQIA
¥002-8€ 022.6 HO ‘puefliod 183115 %200ueH 3N 00£0T puejLod 4o [endsoH A1je1oads eIgIA 0711 ‘pueLod 40 [endsoH Ayje1oads eigiA
1602-Sv GTTS/ X1 ‘010S8Q ‘Aep JaX[eM 0042 0J053( J0 [e)NdsoH elqIA D771 'sel|ed Jo [endsoH Aye10ads eiqiA
1¥02-G0 10096 VO ‘Buippay ‘Aepn exai1n3 1082 eluIofI[eD UIBYLON O [ENdSOH BIIA 07171 ‘[eNdsoH uone|igeyay elulojifed ulayLoN
¥102-90 62208 0D 'Uojuioy | ‘1334)S |Jead 158 13AURQ J0 [e}IdsOH BIGIA 07171 49AuaQ JO [e)dsoH eIqIA
ev02-2¢ Gi7/20 VIN ‘piospag MaN ‘anusAy 18uysndy 66t S1IASNYJLSSe| UIBISeayInos Jo [eldsoH eiqiA 27171 ‘Auedwo) bBuneladO anuaAy 18Uysndy 661
£702-50 70676 VO ‘PILIUS] ‘pieAs|nog axeiq sioueld IS GZTT [endsoH plaiiuay 0711 ‘Auedwo) BuiyessdQ pieasjnog axeiq stoueld IS GZTT
2002-0S GZT86 VM ‘9[11eas ‘N 8nuaAy 1§ TE90T ajebyLIoN - ajiyeas [eNdsoH paipuiy D71 ‘9ess - OHL
80TZ-G T€ZG. XL ‘se|[ed ‘peoy Mopesin 0508 [eJud) sejreq [endsoH papuiy 271 'HOV.L1 selled
8802-G¥ ¥0T9/ XL ‘ULOM LoH ‘anuany yybi3 518 YUOA Lo [endsoH paipury diyssauped papwi sjendsoH paipury
0802-G 6.7/ XL ‘pue Jebng “pAig AuojoD 1s114 0SST pueT Jebng [endsoH paipur d1 1s8mynos ydwnu L
6.02-G 2066/ X1 ‘0sed |3 ‘8ALI 8UND OF.T osed |3 [eNdSOH palpury 0711 ‘osed |3 - [eMdsoH 1008
G102-G¥ 866/, XL ‘191SG9/ 192115 WOSsO|g 0SE e Jes|) [eNdsoH palpury d71 'UoIsnoH 1se3 Jo JendsoH ydwniig
7102-S¥ G/€// X1 ‘|lequio ‘aALIQ Weyeld G0G Ilequio | [endsoH palpuiy d1 ‘UuoISNOH YLION Jo [eldsoH ydwint |
€102-G¥ G0Z8/. XL ‘0luojuy Ues '100]4 Uiy '19941S sejjed TTT [213U8D OIUOJUY UES [e}dSOH palpulyf D717 ‘89 wawdojensd ANM
6£02-G G90// XL ‘U0ISNOH ‘aALIQ oold|[ed /6ZTT 1S8MULION UOISNOH [e1dsoH paipuryf 077 'U0ISNOH - DHL
8202-S TT09/ X1 ‘uolbulply 19a1S J8dood YyLoN 000T uoibuly - Ajuno) juelte] [eldsoH paJpuryy 077 ‘sexa o uoneiodio) sjendsoH [euonisuel |
€202-G 0£0/. XL ‘U0ISNOH ‘198.1S UIeIA T#79 18)U8D) [EIIPAIA UOISNOH [eNdSoH paipul] diyssauped papwi sjendsoH papury
6T02-G €909/ XL ‘PI3ysUBA 'ULON /ST AemybiH Z08T PIoySUBIA [eHdSOH palpuly diysauped papwi sjendsoH paipury
9102-G¥ 6228/ X1 ‘0lUOJUY UES ‘BALIQ [BIIP3IN 99 01Uy UES [endsoH paipuiy diyssauped papwi sjendsoH papury
GT0Z-GY E72G. XL 'se||ed 'anuany 3||1AUSRID G756 se|feq [endsoH palpury diysiauped papwi sjendsoH paipury
100Z-7¥ Z0v.€ NL ‘eBooueneyd 18ans INUjeAA 60/ eBooueney) endsoH palpuiy diyssauped papwi sjendsoH papury
9v02-6€ SYT6T Vd ‘eyd|ape|iyd ‘zT# 1un 18eAS peoid Lpnos 0S6T elydjape|iyd yinos [endsoH paipuiy 0771 'BOLIBWY JO S[eNdSOH 1D0S
1202-6€ TTT6T Vd ‘2lydjapejiyd 18ans onswied 6219 eiydjape|iyd [endsoH peipuryf 0717 ‘1583 S|eudsoH palpuiy
€€02-9€ LT¥Sy HO ‘uoiAeq ‘prensjnog sasoiN O UIMp3 'S L0 uojkeq [epdsoH palpury 07171 ‘1583 s|edsoH paipury
0202-9€ 708Gy HO ‘BWIT ‘198.1S 18Il 1S9/ OS2 ewi [endsoH paipury 0771 'BoLIBWY JO S[ENdSOH 1D0S
2102-%€ 90%.2 ON '0J0gsudal9 ‘pJeas|nog apIsyinos Toye 010gsu8aI9) [eNdsoH papuiy 07171 ‘1583 s|endsoH paipury
200¢-2¢ 20T/.8 NN ,m:Ew:c:g_d\ ..m_.Z .wa:m _,_m_I 00, m:_u_ws_usn_( |€: _QmOI palpury 2711 .oo_Xm_\/_ MaN JO :o:«toa‘_oo m_m:QmoI leuonisuel |
0202-T€ T08.0 [N '13A0Q ‘193415 |[3MX28]G M 00% Aunod sLUO - Assiar MBN [e}dsOH paipuly| 0717 ‘1583 s|edsoH paipury
200¢-6¢ 97768 AN ,mcmw> seq ,m:cm>< eleyes 1Ssp\\ OTTS eleyes - mmmm> seq _E_QmOI paipury 2711 .cnc>w2 jo :o:«toa‘_oo m_m:QmoI leuonisuel |
8102-92 8TT¥9 OW ‘AND sesuey| 183115 Yig9 MN 00§ pue[yHON [eHdsoH palpuly D77 'HOV.L1 pue|yHoN
0102-92 80TE9 O 'SINOT 1S ‘pJeAs|nog ||9pul 06y $IN07 1S [endsoH paipuiy 0717 ‘1583 S|endsoH palpuiy
7002-8T 70207 AM ‘3111ASIN0T ‘8de|d AUOLUY 1S ETET 8][1ASIN0 [ENdSOH palpuly diysauped papwi sjendsoH paipury
€102-GT 0529 NI ‘sijodeuelpuj ‘peoy snux 0908 yuoN stjodeuelpuj [endsoH palpuiy 0711 ‘29 uswdojanad AN
2102-GT 0Z€9% NI ‘pUoWWRH “[4 Ui§ 'aNUBAY UBWIYOH #SvS eUBIPU 1S3MULION [eNdSoH paipuiy 07171 ‘Buelpu| MN [eNdsoH ydwini |
1002-ST 22297 NI ‘stjodeuelpu] ‘198.11S YI0T 1S8M 0021 stjodeuelpu| [e3dsoH paipury| diyssauped panwi sjendsoH papury
£T0Z-7T G09T9 11 ‘BLI08d ‘9NUBAY 119118 "g 08W0Y 1S9/ 00§ ©lI03d [eNdsoH paJpuiy 07171 ‘[endsoH Ajje1oads elioad Jeyealo
6002-7T T£909 71 ‘06e31YD 188.1S 8S0J[BIAl 1S9 8S0Y [endsoH [esiuad 06ea1yd palpury 0771 '0Bea1yd OHL paipuy
8002-%1 ¥9709 1 ‘9BIYLON ‘aNUSAY YLON 1Se3 G9E 3e|YHON - 06eaIYD [e}dsOH paipulyf D717 '0Bed1yd OHL paJpuy
900Z-7T 81709 71 ‘210WedAs ‘198.1S pJemp3 Gzz 8J0WERIAS [e}1dSOH paipuly| 0771 '0BeaIyd OHL paipuiy

"ON 49PIN0d 84B2IP3IA

$S24ppY

(e/q/p) sweN Ayjroe

aweN |eba




19-cv-00705 Document 1-2 Filed 03/13/19 Page 4 of 4

Case 1

€40 ¢ 93ed

6002-6 0£Z£2 YA ‘PUOWIYILY BALIC PUBl|OH pJemp3 0222 puowydry J0 eNdsoH BIgIA D77 ‘pUoWIyIrY J0 [edsoH BIgIA
€£02-50 0£956 VO 'W0Ss|04 ‘dA1IQ 850U OEE 0JUBWIEIORS JO [BNASOH BIIA 0717 '0JUBLIRIOES JO [e}IdSOH BIGIA
0902-S¥ ¥216/ XL ‘0]|LJewy ‘pAId 898]|eA TOS. Of|LewWY JO [e)dsoH elqIA 0717 ‘ofjewWY JO [eydsoH BIgIA
¥002-G€ €078 AN ‘obJed ‘aAla AusiaAlun s 02T obed Jo [e)dsoH elqiA 07171 'obJed Jo [epdsoH BIgIA
5002-G€ 75585 AN ‘UBPUBIA ‘AN 198.1S YIBT 000T sejoeq [edjuaD JO [endsoH BIgIA 0717 ‘selojeq [enuad Jo [eNdsoH BIgIA

"ON 49PIN0d 84B2IP3IA

$S24ppY

(e/q/p) sweN Ayjroe

aweN |eba




Case 1:19-cv-00705 Document 1-3 Filed 03/13/19 Page 1 of 2
CIVIL COVER SHEET

JS-44 (Rev. 6/17 DC)

. (a) PLAINTIFFS
NEW LIFECARE HOSPITA

COUNTY, et al.

LS OF CHESTER COUNTY

LLC D/B/A LIFECARE HOSPITALS OF CHESTER

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF 88888

(EXCEPT IN U.S. PLAINTIFF CASES)

DEFENDANTS
ALEX M. AZAR I, Secretary

United States Department of Health and Human Services

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT

(IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE TRACT OF LAND INVOLVED

20006 (202-706-7926)

(c) ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER)
Jason M. Healy (D.C. Bar No. 468569)

THE LAW OFFICES OF JASON M. HEALY PLLC
1701 Pennsylvania Ave., N.W., Suite 300, Washington, DC

ATTORNEYS (IF KNOWN)

I11. BASIS OF JURISDICTION
(PLACE AN x IN ONE BOX ONLY)

0O :

1 U.S. Government
Plaintiff

@ 2 U.S. Government
Defendant

O -

(U.S. Government Not a Party)

Federal Question

Diversity
(Indicate Citizenship of
Parties in item I11)

Citizen of this State

Citizen of Another State

Citizen or Subject of a
Foreign Country

I11. CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN x IN ONE BOX FOR
PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVERSITY CASES ONLY!

PTF DFT PTF DFT
O: O Incorporated or Principal Place O+ O
of Business in This State
O2 O Incorporated and Principal Place Os @ 5
of Business in Another State
3 3
o o Foreign Nation Os Os

IV. CASE ASSIGNMENT AND NATURE OF SUIT

(Place an X in one category, A-N, that best represents your Cause of Action and one in a corresponding Nature of Suit)

O A. Antitrust |O B.

[]410 Antitrust 310

[315
[1320
[1330
[1340
[1345
[13s0
[13s5
[1360
[1362
[1365
[1367

[1 368 Asbestos Product Liability

Personal Injury/
Malpractice

Airplane

Airplane Product Liability
Assault, Libel & Slander
Federal Employers Liability
Marine

Marine Product Liability
Motor Vehicle

Motor Vehicle Product Liability
Other Personal Injury

Medical Malpractice

Product Liability

Health Care/Pharmaceutical
Personal Injury Product Liability

® C. Administrative Agency

Review

151 Medicare Act

Social Security
[] 861 HIA (1395ff)

[1 862 Black Lung (923)

[1 863 DIWC/DIWW (405(g))
[1864 SSID Title XVI

[ 865 RSI (405(g))

Other Statutes

[1891 Agricultural Acts

[1 893 Environmental Matters
[] 890 Other Statutory Actions (If

Administrative Agency is
Involved)

O D. Temporary Restraining
Order/Preliminary
Injunction

Any nature of suit from any category
may be selected for this category of
case assignment.

*(If Antitrust, then A governs)*

O E. General Civil (Other)

OR

O F. Pro Se General Civil

Real Property
[1210 Land Condemnation

[1220 Foreclosure

[1230 Rent, Lease & Ejectment
[1240 Torts to Land

[1245 Tort Product Liability
[1290 All Other Real Property

Personal Property
[1370 Other Fraud

[1371 Truth in Lending

[1380 Other Personal Property
Damage

[1385 Property Damage
Product Liability

Bankruptcy
[ 422 Appeal 27 USC 158

[_] 423 Withdrawal 28 USC 157

Prisoner Petitions
535 Death Penalty

[ 540 Mandamus & Other

[ 550 Civil Rights

[1555 Prison Conditions

[ 560 Civil Detainee — Conditions
of Confinement

Property Rights

[_1820 Copyrights

[1830 Patent

[1 835 Patent — Abbreviated New
Drug Application

[1 840 Trademark

Federal Tax Suits
[] 870 Taxes (US plaintiff or
defendant)

[]871 IRS-Third Party 26 USC
7609

Forfeiture/Penalty
[] 625 Drug Related Seizure of

Property 21 USC 881
[]690 Other

Other Statutes

[1375 False Claims Act

[1376 Qui Tam (31 USC
3729(a))

[ 400 State Reapportionment

[] 430 Banks & Banking

[] 450 Commerce/ICC
Rates/etc.

[] 460 Deportation

[] 462 Naturalization
Application

[] 465 Other Immigration
Actions

[1470 Racketeer Influenced
& Corrupt Organization

[1 480 Consumer Credit

[1490 Cable/Satellite TV

[] 850 Securities'Commodities/
Exchange

[1896 Arbitration

[1899 Administrative Procedure
Act/Review or Appeal of
Agency Decision

[1 950 Constitutionality of State
Statutes

[1890 Other Statutory Actions
(if not administrative agency
review or Privacy Act)
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O G. Habeas Corpus/
2255

[1 530 Habeas Corpus — General

|:| 510 Motion/Vacate Sentence

[1 463 Habeas Corpus — Alien
Detainee

O H. Employment
Discrimination

[] 442 Civil Rights — Employment
(criteria: race, gender/sex,
national origin,
discrimination, disability, age,
religion, retaliation)

*(If pro se, select this deck)*

O 1. FOIA/Privacy Act

[1895 Freedom of Information Act
[1890 Other Statutory Actions
(if Privacy Act)

*(If pro se, select this deck)*

O J. Student Loan

[]152 Recovery of Defaulted
Student Loan
(excluding veterans)

O K. Labor/ERISA
(non-employment)

[] 710 Fair Labor Standards Act
[] 720 Labor/Mgmt. Relations
[] 740 Labor Railway Act
[1 751 Family and Medical

Leave Act
[1790 Other Labor Litigation
[1791 Empl. Ret. Inc. Security Act

O L. Other Civil Rights
(non-employment)

[]441 Voting (if not Voting Rights
Act)

[1443 Housing/Accommodations

[]440 Other Civil Rights

[1445 Americans w/Disabilities —
Employment

[1446 Americans w/Disabilities —
Other

[1448 Education

O M. Contract

[1110 Insurance

1120 Marine

1130 Miller Act

140 Negotiable Instrument

[J1s0 Recovery of Overpayment
& Enforcement of
Judgment

1153 Recovery of Overpayment
of Veteran’s Benefits

[] 160 Stockholder’s Suits

[]190 Other Contracts

[]195 Contract Product Liability

[1196 Franchise

© N. Three-Judge
Court

[] 441 Civil Rights - Voting
(if Voting Rights Act)

V. ORIGIN
@ 1 Original O 2 Removed
Proceeding from State
Court

O 3 Remanded

from Appellate
Court

or Reopened

O 4 Reinstated O 5 Transferred

O 6 Multi-district O 7 Appeal to

O s Multi-district

from another Litigation District Judge Litigation —
district (specify) from Mag. Direct File
Judge

VI. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE.)
42 U.S.C. § 1395 et seq. and 5 U.S.C. 8 551 et seq. - judicial review of agency rulemaking action

VII. REQUESTED IN
COMPLAINT

CHECK IF THIS IS A CLASS
ACTION UNDER F.R.C.P. 23

DEMAND $ 9,388,544
JURY DEMAND:

YES

Check YES only if demanded

n complaint

NO [ X ]

VIIl. RELATED CASE(S)
IF ANY

(See instruction)

YEs [

NO [ X |

If yes, please complete related case form

DATE: March 13, 2019

SIGNATURE OF ATTORNEY OF RECORD

/sl Jason M. Healy

INSTRUCTIONS FOR COMPLETING CIVIL COVER SHEET JS-44
Authority for Civil Cover Sheet

The JS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and services of pleadings or other papers as required
by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the
Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint filed.
Listed below are tips for completing the civil cover sheet. These tips coincide with the Roman Numerals on the cover sheet.

l. COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF/DEFENDANT (b) County of residence: Use 11001 to indicate plaintiff if resident
of Washington, DC, 88888 if plaintiff is resident of United States but not Washington, DC, and 99999 if plaintiff is outside the United States.

1. CITIZENSHIP OF PRINCIPAL PARTIES: This section is completed only if diversity of citizenship was selected as the Basis of Jurisdiction

under Section 11.

V. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a judge to your case will depend on the category you select that best
represents the primary cause of action found in your complaint. You may select only one category. You must also select one corresponding
nature of suit found under the category of the case.

VI. CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are filing and write a brief statement of the primary cause.

VIIL.
the Clerk’s Office.

RELATED CASE(S), IF ANY: If you indicated that there is a related case, you must complete a related case form, which may be obtained from

Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.
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AO 440 (Rev. 06/12; DC 3/15) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Columbia

NEW LIFECARE HOSPITALS OF CHESTER
COUNTY LLC D/B/A LIFECARE HOSPITALS OF
CHESTER COUNTY, et al.

Plaintiff(s)

V. Civil Action No. 19-705

ALEX M. AZAR I, Secretary
US Department of Health and Human Services

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) ALEX M. AZAR I, in his official capacity as
Secretary of the U.S. Department of Health & Human Services
200 Independence Avenue, S.W.
Washington, DC 20201

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: ~ Jason M. Healy

THE LAW OFFICES OF JASON M. HEALY PLLC
1701 Pennsylvania Ave., N.W.

Suite 300

Washington, DC 20006

(202) 706-7926

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 19-705

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(A I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
(O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12; DC 3/15) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Columbia

NEW LIFECARE HOSPITALS OF CHESTER
COUNTY LLC D/B/A LIFECARE HOSPITALS OF
CHESTER COUNTY, et al.

Plaintiff(s)

V. Civil Action No. 19-705

ALEX M. AZAR I, Secretary
US Department of Health and Human Services

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) United States Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: ~ Jason M. Healy

THE LAW OFFICES OF JASON M. HEALY PLLC
1701 Pennsylvania Ave., N.W.

Suite 300

Washington, DC 20006

(202) 706-7926

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 19-705

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(A I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
(O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12; DC 3/15) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Columbia

NEW LIFECARE HOSPITALS OF CHESTER
COUNTY LLC D/B/A LIFECARE HOSPITALS OF
CHESTER COUNTY, et al.

Plaintiff(s)

V. Civil Action No. 19-705

ALEX M. AZAR I, Secretary
US Department of Health and Human Services

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) United States Attorney for the District of Columbia
555 4th Street, NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: ~ Jason M. Healy

THE LAW OFFICES OF JASON M. HEALY PLLC
1701 Pennsylvania Ave., N.W.

Suite 300

Washington, DC 20006

(202) 706-7926

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

ANGELA D. CAESAR, CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 19-705

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(A I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
(O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



