
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
 ) 
THE AMERICAN HOSPITAL ASSOCIATION, ) 
ASSOCIATION OF AMERICAN MEDICAL ) 
COLLEGES, MERCY HEALTH MUSKEGON, ) 
CLALLAM COUNTY PUBLIC HOSPITAL  ) 
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER, ) 
and YORK HOSPITAL, ) 
 ) 
 Plaintiffs, ) 
  ) 
 v. ) Civil Action No. 1:20-80 
  )  
ALEX M. AZAR II,      ) 
in his official capacity as SECRETARY OF  ) 
HEALTH AND HUMAN SERVICES,   ) ORAL HEARING REQUESTED 
       ) 
 Defendant. ) 
 ) 
 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure and Local Rule 7(h), 

Plaintiffs respectfully request summary judgment in their favor in connection with CMS’s 2020 

Final Rule governing Medicare payments for hospital outpatient services.  In September 2019, 

this Court declared CMS’s 2019 Final Rule, based on the same Clinic Visit Policy as that 

reflected in the 2020 Final Rule, to be ultra vires.  Notwithstanding this Court’s ruling, CMS 

proceeded with another rulemaking for CY 2020, in which it implemented the same payment rate 

reduction that this Court had already declared unlawful.   

For the same reasons this Court articulated in vacating the relevant portions of the 2019 

Final Rule, the payment reductions contemplated by the 2020 Final Rule contravene the clear 

statutory safeguards crafted by Congress to constrain CMS’s authority.  For this reason, as well 

as those set forth more fully in the attached Memorandum in Support (incorporated herein by 
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reference), this Court should again grant summary judgment in favor of Plaintiffs, vacate the 

relevant portions of the Final Rule, enjoin CMS from enforcing the Clinic Visit Policy, and order 

CMS to provide immediate repayment of any amounts improperly withheld as a result of the 

agency’s unauthorized conduct. 

Plaintiffs notified Defendant of their intent to file this motion on January 21 and 31, 

2020.  Defendant intends to oppose.  A proposed Order is attached hereto. 

 Respectfully submitted,  

     /s/ Catherine E. Stetson 
Catherine E. Stetson (D.C. Bar No. 453221) 
Susan M. Cook (D.C. Bar No. 462978) 
HOGAN LOVELLS US LLP 
555 Thirteenth Street, NW 
Washington, DC 20004 
Telephone: 202-637-5491 
Fax: 202-637-5910 
cate.stetson@hoganlovells.com 
 
Counsel for the American Hospital Association, 
Association of American Medical Colleges, Mercy 
Health Muskegon, Olympic Medical Center, and 
York Hospital  

 
Dated:  February 2, 2020 

 

Case 1:20-cv-00080-TFH   Document 14   Filed 02/02/20   Page 2 of 2



 

 

 
   

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
 ) 
THE AMERICAN HOSPITAL ASSOCIATION, ) 
ASSOCIATION OF AMERICAN MEDICAL ) 
COLLEGES, MERCY HEALTH MUSKEGON, ) 
CLALLAM COUNTY PUBLIC HOSPITAL  ) 
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER, ) 
and YORK HOSPITAL, ) 
 ) 
 Plaintiffs, ) 
  ) 
 v. ) Civil Action No. 1:20-80 
  )  
ALEX M. AZAR II,      ) 
in his official capacity as SECRETARY OF  ) 
HEALTH AND HUMAN SERVICES,   ) 
       ) 
 Defendant. ) 
 ) 
 
 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF  
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

 
 
 

 

Catherine E. Stetson  
Susan M. Cook  
HOGAN LOVELLS US LLP 
555 Thirteenth Street, NW 
Washington, D.C. 20004 
 
 

Dated:  February 2, 2020 Counsel for the American Hospital Association, 
Association of American Medical Colleges, Mercy 
Health Muskegon, Clallam County Public Hospital 
No. 2 d/b/a Olympic Medical Center, and York 
Hospital 

Case 1:20-cv-00080-TFH   Document 14-1   Filed 02/02/20   Page 1 of 15



 

 

 
   

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .......................................................................................................... ii 

INTRODUCTION ...........................................................................................................................1  

FACTUAL BACKGROUND ..........................................................................................................1 

ARGUMENT ...................................................................................................................................5  

I. THE FINAL RULE EXCEEDS CMS’S AUTHORITY BECAUSE 
THE CLINIC VISIT POLICY IS NOT BUDGET NEUTRAL. .............................5 

II. THE FINAL RULE ERASES THE STATUTORY DISTINCTION 
BETWEEN EXCEPTED AND NON-EXCEPTED OFF-CAMPUS 
PBDS....................................................................................................................... 9 

CONCLUSION ..............................................................................................................................10  

 

 

Case 1:20-cv-00080-TFH   Document 14-1   Filed 02/02/20   Page 2 of 15



  ii

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

* American Hospital Ass’n v. Azar,  
 No. 18-2841 (D.D.C.) (RMC) .......................................................................................... passim 
 
Czyzewski v. Jevic Holding Corp., 

137 S. Ct. 973 (2017) .................................................................................................................7 

Encino Motorcars, LLC v. Navarro,  
      136 S. Ct. 2117 (2016). ..............................................................................................................9 
 
Independent Ins. Agents of America, Inc. v. Hawke, 

211 F.3d 638 (D.C. Cir. 2000) .................................................................................................10 

Philip Morris USA Inc. v. United States Food & Drug Admin., 
202 F. Supp. 3d 31 (D.D.C. 2016) .............................................................................................7 

Statutes and Regulations 

42 U.S.C. §1395l(t)(2)(C .................................................................................................................7 

42 U.S.C. §1395l(t)(2)(D) ................................................................................................................7 

42 U.S.C. § 1395l(t)(2)(F) ...............................................................................................................2 

   42 U.S.C. § 1395l(t)(9)(B) ...........................................................................................................2, 5 

   42 U.S.C. § 1395l(t)(9)(C) ...........................................................................................................5, 6 

   42 U.S.C. § 1395l(t)(21) ..................................................................................................................9 

Other Authorities 

63 Fed. Reg. 47,552 (Sept. 8, 1998) ................................................................................................8 

66 Fed. Reg. 59,856 (Nov. 30, 2001)...............................................................................................8 

81 Fed. Reg. 79,562 (Nov. 14, 2016).............................................................................................10 

83 Fed. Reg. 37,046 (July 31, 2018) ................................................................................................2 

83 Fed. Reg. 58,818 (Nov. 21, 2018)..................................................................................... passim 

84 Fed. Reg. 39,398 (Aug. 9, 2019)....................................................................................... passim 

Case 1:20-cv-00080-TFH   Document 14-1   Filed 02/02/20   Page 3 of 15



  iii 

84 Fed. Reg. 61,142 (Nov. 12, 2019). ................................................................................... passim  

Balanced Budget Act of 1997, H.R. Rep. No. 105-217 ...............................................................7–8 

Case 1:20-cv-00080-TFH   Document 14-1   Filed 02/02/20   Page 4 of 15



  

 

INTRODUCTION 

 In September 2019, this Court issued a decision finding portions of the CMS rulemaking 

governing Medicare payments for hospital outpatient services for Calendar Year (CY) 2019 to be 

ultra vires, vacating those portions of the 2019 Final Rule.  CMS filed a motion to modify the 

Court’s order to permit remand without vacatur, which the Court denied.  Notwithstanding this 

Court’s rulings, CMS proceeded with a fresh rulemaking for CY 2020, in which it implemented 

the same payment rate reduction that this Court had already declared unlawful.   

For the same reasons this Court articulated in vacating the relevant portions of the 2019 

Final Rule, the payment reductions contemplated by the 2020 Final Rule contravene the clear 

statutory safeguards crafted by Congress to constrain CMS’s authority.  As this Court has 

already noted, CMS’s decision to proceed with implementing payment reductions for CY 2020 

even after this Court declared them unlawful “appears to set the agency above the law.”  

American Hospital Ass’n v. Azar, No. 18-2841 (D.D.C.) (RMC) (AHA I), ECF No. 50 at 7.  

Plaintiffs request an expedient decision on summary judgment finding the 2020 Final Rule to be 

ultra vires for the same reasons as the 2019 Final Rule—especially since CMS has now 

recommenced paying hospital claims at the lower, unlawful payment rate in CY 2020.    

FACTUAL BACKGROUND 
 

The 2019 OPPS Final Rule 

 In July 2018, CMS issued a proposed rule that would reduce Medicare payments under 

the hospital outpatient prospective payment system (OPPS) for CY 2019, titled Changes to 

Hospital Outpatient Prospective Payment and Ambulatory Surgical Center Payment Systems and 

Quality Reporting Programs (CY 2019 Proposed Rule).  As relevant here, the agency proposed 

that the Medicare payment rate for certain clinic-visit services provided at excepted off-campus 
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provider based departments (PBDs) would be reduced to render it equal to the payment rate for 

services provided at non-excepted off-campus PBDs.  83 Fed. Reg. 37,046, 37,142 (July 31, 

2018).  CMS estimated that this change—referred to as the “Clinic Visit Policy”—would result 

in a decrease in overall payments to hospitals under the OPPS by $760 million in CY 2019.  Id. 

at 37,143.      

 The 2019 OPPS Final Rule was published in the Federal Register in November 2018.  83 

Fed. Reg. 58,818 (Nov. 21, 2018).  Like the Proposed Rule, the 2019 Final Rule adjusted the 

payment rate for services provided by excepted off-campus PBDs so that it was “equal to” the 

payment rate for services provided by non-excepted off-campus PBDs.  Id. at 58,822, 59,013.  

However, in response to public comments, CMS announced that the payment reduction would 

now be phased in over a two-year period.  83 Fed. Reg. at 59,014.   

This Court Vacates The Unlawful Portion of the 2019 OPPS Final Rule 

 Shortly after publication of the 2019 OPPS Final Rule, Plaintiffs filed a lawsuit, 

challenging the agency’s site neutral payment policy as unlawful.  Following cross-motions for 

summary judgment, this Court held the Clinic Visit Policy to be ultra vires and vacated that 

portion of the 2019 Final Rule.   

 In its 2019 Opinion, this Court recognized that the Clinic Visit Policy is “manifestly 

inconsistent” with the OPPS crafted by Congress.  AHA I, ECF No. 31 at 19.  In order to sidestep 

the budget neutrality requirement of 42 U.S.C. § 1395l(t)(9)(B), CMS purported to have 

developed a “method for controlling unnecessary increases in the volume of covered OPD 

services” under 42 U.S.C. § 1395l(t)(2)(F).  But this Court appropriately found that this 

purported “method” was in reality “a selective cut to Medicare funding which targets only 

certain services and providers”—in other words, a “price-setting tool.”  AHA I, ECF No. 31 at 
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17.1  That was (and is) unlawful, for two main reasons.  First, the Court explained that given the 

number of tools that Congress gave to CMS as the “base ingredients of an Outpatient Prospective 

Payment System payment over which CMS has discretion,” such as wage adjustments and the 

generally applicable conversion factor, the not-similarly-included “method” provision in 

subsection (t)(2)(F) “cannot affect” those payment-rate factors “directly” in a non-budget-neutral 

fashion.  Id. at 19–22.  As the Court noted, “CMS cannot shoehorn a ‘method’ into the multi-

faceted congressional payment scheme when Congress’s clear directions lack any such 

reference.”  Id. at 20.  Second, CMS’s expansive interpretation of the term “method” as used in a 

“single sentence” to allow the agency, at its sole discretion, to make virtually unlimited payment 

cuts that are both targeted and non-budget-neutral would be similarly inconsistent with the “great 

detail” and “granularity” in Congress’s “extraordinarily detailed scheme” governing relative 

payment weights across different covered services.  Id. at 22–26.  

 Following the Court’s decision vacating portions of the 2019 Final Rule, CMS moved to 

modify the Court’s order and/or to stay its effect.  The Court denied that motion, concluding that 

“vacatur was appropriate and that a stay was not.”  See AHA I, Orders, ECF No. 39 (Oct. 21, 

2019) and ECF No. 50 (Dec. 16, 2019).  The Government has appealed to the D.C. Circuit, and 

briefing is under way. 

CMS Readopts The Clinic Visit Policy In The 2020 Final Rule 

While Plaintiffs’ lawsuit challenging the 2019 Final Rule was still pending in this Court, 

CMS issued its proposed OPPS rule for CY 2020.  84 Fed. Reg. 39,398 (Aug. 9, 2019).  Cross-

referencing the basis given in the 2019 Final Rule and with little further elaboration, the agency 

                                            
1 This Court also rejected the Government’s argument that judicial review of the Clinic Visit 
Policy was precluded under 42 U.S.C. § 1395l(t)(12)(A).  See AHA I, ECF No. 31 at 14. 
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announced that “CY 2020 will be the second year of the 2-year transition of this policy” 

instituted in 2019.  84 Fed. Reg. 39,512–513.   

CMS published the 2020 Final Rule in November 2019, almost two months after this 

Court vacated the agency’s 2019 Final Rule in relevant part.  84 Fed. Reg. 61,142 (Nov. 12, 

2019).  Rather than retreating from its ultra vires conduct, CMS doubled down by completing 

the two-year phase-in contemplated by the 2019 Final Rule.  In response to comments reiterating 

that the agency lacked statutory authority to implement the rule, the agency asserted:  “We 

respectfully disagree with the district court and continue to believe the Secretary has the 

authority to address unnecessary increases in the volume of outpatient services.”  84 Fed. Reg. 

61,142.  Once the 2020 Final Rule became effective in January, CMS began paying hospitals at 

the lower payment rate contemplated by the 2020 Final Rule.   

Absent Judicial Relief, Plaintiffs Will Suffer Concrete and Imminent Harm 

The 2020 Final Rule became effective on January 1, 2020.  The Plaintiff-Hospitals and 

the members of the American Hospital Association and Association of American Medical 

Colleges have already begun to feel the effects of CMS’s patently ultra vires conduct—and are 

suffering under the even steeper payment cut in CY 2020.  Many hospitals rely heavily on the 

structure of Medicare payments established by Congress to provide critical outpatient services 

for the vulnerable populations in their communities, many of whom have been historically 

underserved.  AHA Decl. ¶ 8; Declaration of Janis M. Orlowski (AAMC Decl.) ¶ 6; Declaration 

of Eric Lewis (Olympic Decl.) ¶¶ 9–14; Declaration of Kristi K. Nagengast (Mercy Decl.) ¶¶ 7–

8; Declaration of Jud Knox (York Decl.) ¶ 7.   By reducing the payment rate for covered services 

provided at excepted off-campus PBDs, the Final Rule will force serious payment reductions on 

affected hospitals, which in turn may cause those hospitals to make difficult decisions about 
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whether to reduce services.  See, e.g., AHA Decl. ¶¶ 9-10; AAMC Decl. ¶ 6; Olympic Decl. 

¶¶ 9–14; Mercy Decl. ¶¶ 7–9.   By CMS’s own estimate, this amount will now total 

approximately $800 million in CY 2020.  84 Fed. Reg. 61,369.  This payment reduction is 

particularly troubling for hospitals already operating at low or negative margins.   AHA Decl. ¶ 

10; Olympic Decl. ¶¶ 8–14; Mercy Decl. ¶¶ 7–8. 

ARGUMENT 

This Court has already held that CMS’s conduct here is unlawful.2  As it noted in 

rejecting the identical payment cut for CY 2019:  “The Court finds that the ‘method’ developed 

by CMS to cut costs is impermissible and violates its obligations under the statute.  While the 

intention of CMS is clear, it would acquire unilateral authority to pick and choose what to pay 

for OPD services, which clearly was not Congress’ intention.”  See AHA I, ECF No. 31 at 26.  

The 2020 Final Rule, which rests on the same legal footing, is fatally flawed for the same 

reasons.   

I. THE FINAL RULE EXCEEDS CMS’S AUTHORITY BECAUSE THE CLINIC 
VISIT POLICY IS NOT BUDGET NEUTRAL. 

 
  First, the Final Rule is ultra vires because the Clinic Visit Policy is not budget neutral, in 

plain violation of the statute.  If CMS wishes to make changes to the payment rate for individual 

OPD services, it must do so “in a budget neutral manner.”  42 U.S.C. § 1395l(t)(9)(B).  

Conversely, if CMS wishes to reduce Medicare costs by cutting payment rates to address 

“unnecessary increases in the volume of services,” it must do so across-the-board, to all covered 

services.  Id. §§ 1395(t)(2)(F), 1395l(t)(9)(C).  By requiring budget neutrality for payment 

reductions targeting only specific services, the statute recognizes—and puts a check on—any 

                                            
2 Given the unusual nature of this case, in which CMS relied in a new rulemaking on an already-
rejected theory of its authority, Plaintiffs incorporate by reference the materials submitted in 
support of their challenge to the 2019 Final Rule. See AHA I, ECF Nos. 14, 22 & 23. 
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incentive for CMS to employ draconian cost-control measures that target only certain service 

providers.          

   In an effort to sidestep the statutory requirement that annual adjustments be budget 

neutral, CMS has claimed that its authority to adopt the Clinic Visit Policy flows not from the 

annual adjustment authority granted in Subsection (t)(9)(A), but instead from the agency’s 

separate statutory authorization under Subsection (t)(2)(F) to develop a “method” for controlling 

unnecessary increases in the volume of services covered under the OPPS.  See 83 Fed. Reg. 

59,011.  CMS purports to ground the Clinic Visit Policy in Subsection (t)(2)(F) for a strategic 

purpose:  that provision, unlike the rest of Subsection (t), makes no express mention of budget 

neutrality.  For good reason, though.  Subsection (t)(2)(F) does not need to address budget 

neutrality because it does not actually authorize the agency to make any adjustments or changes 

to payment rates at all.  Instead, it merely authorizes CMS to “develop a method for controlling 

unnecessary increases in the volume of covered OPD services.”  42 U.S.C. § 1395l(t)(2)(F) 

(emphasis added).  Another statutory provision then governs how that method may be used in 

actual volume-control efforts.   

Specifically, Subsection (t)(9)(C) addresses what CMS should do if it wants to cut 

payment rates based on a finding under Subsection (t)(2)(F) that there are unnecessary increases 

in the volume of services:  “If the Secretary determines under the methodologies described in 

paragraph (2)(F) that the volume of services paid for under this subsection increased beyond 

amounts established through those methodologies, the Secretary may appropriately adjust the 

update to the conversion factor otherwise applicable in a subsequent year.”  Id. § 1395l(t)(9)(C) 

(emphases added).  The conversion factor, which is updated annually by CMS, is “calculated by 

use of a complex formula that takes into account the overall state of the economy of the United 
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States, the number of Medicare beneficiaries, the amount of money spent in prior years, and 

changes in the regulations governing covered services.”  See D.J. Seidenwurm & J.H. Burleson, 

The Medicare Conversion Factor, 35 Am. J. Neuroradiology 242, 242–243 (2014).3   The 

conversion factor applies broadly to affect payments for all covered services under the OPPS.  42 

U.S.C. § 1395l(t)(2)(C) and (D).  As such, it cannot be used to change the relative payment rates 

between and among individual services.   

CMS’s “far-fetched” understanding of its authority under Subsection (t)(2)(F) is possible 

only “through an unintuitive, creative reading” of the statutory framework that would require this 

Court to assume, contrary to the text and purpose of these provisions, that when Congress 

“expressly spelled out” how CMS could make selective cuts in Subsection (t)(9)(A), it 

nevertheless implied a directly contrary power by remaining “utterly silent” in Subsection 

(t)(2)(F).  Philip Morris USA Inc. v. United States Food & Drug Admin., 202 F. Supp. 3d 31, 52 

(D.D.C. 2016).  Had Congress meant to construct “a backdoor means” around the budget-

neutrality limitation, however, one “would expect to see some affirmative indication” that it 

intended to do so.  Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 984 (2017). 

While the statute is clear on its face, it is nonetheless noteworthy that the legislative 

history supports its plain meaning.  Subsection (t) was added to the statute by the Balanced 

Budget Act of 1997.  The associated conference report explains that, under Subsection (t): 

The Secretary would be authorized to periodically review and revise the groups, 
relative payment weights, and the wage and other adjustments to take into account 
changes in medical practice, medical technology, the addition of new services, 
new cost data, and other relevant information.  Any adjustments made by the 
Secretary would be made in a budget neutral manner.  If the Secretary determined 
that the volume of services paid for under this subsection increased beyond 
amounts established through those methodologies, the Secretary would be 

                                            
3 Available at https://bit.ly/2DFJhyp. 
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authorized to adjust the update to the conversion factor otherwise applicable in a 
subsequent year.  
 

Balanced Budget Act of 1997, H.R. Rep. No. 105-217, at 784 (Conf. Rep.) (emphasis 

added). 

And of course, as this Court has noted, the agency’s position also is inconsistent with the 

statutory scheme as a whole.  “CMS cannot shoehorn a ‘method’ into the multi-faceted 

congressional payment scheme when Congress’s clear directions lack any such reference.”  AHA 

I, ECF No. 31 at 20.  In addition, CMS’s expansive interpretation of the term “method” to allow 

the agency, at its sole discretion, to make virtually unlimited payment cuts that are both targeted 

and non-budget-neutral is similarly inconsistent with the “great detail” and “granularity” in 

Congress’s “extraordinarily detailed scheme” governing relative payment weights across 

different covered services.  Id. at 22–26.   

Finally, lest there be any remaining doubt, CMS has effectively admitted the limitations 

of Subsection (t)(2)(F) in the past.  For example, in 1998, CMS acknowledged that “possible 

legislative modification” would be necessary before it could use its authority under Subsection 

(t)(2)(F) to adopt measures that would implement adjustments other than those to the conversion 

factor.  63 Fed. Reg. 47,552, 47,586 (Sept. 8, 1998).  Similarly, in 2001, CMS implicitly 

acknowledged that the agency’s options for implementing adjustments based on a finding under 

Subsection (t)(2)(F) were limited to updates to the conversion factor.  66 Fed. Reg. 59,856, 

59,908 (Nov. 30, 2001) (“[S]ection 1833(t)(2)(F) requires the Secretary to develop a method for 

controlling unnecessary increases in the volume of covered hospital outpatient services, and 

section 1833(t)(9)(C) authorizes the Secretary to adjust the update to the conversion factor if the 

volume of services increased beyond the amount established under section 1833(t)(2)(F).”).  
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Both admissions are telling, and undermine any claim to deference that the Government might 

make.  See, e.g., Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2127 (2016). 

II. THE FINAL RULE ERASES THE STATUTORY DISTINCTION BETWEEN 
EXCEPTED AND NON-EXCEPTED OFF-CAMPUS PBDs. 

 
The Final Rule also separately is ultra vires because it sets the same payment rate for 

clinic visit services provided at both excepted and non-excepted off-campus PBDs, in violation 

of Congress’s statutory command.  Specifically, the Final Rule provides that the payment rate for 

services furnished at excepted off-campus PBDs will be adjusted so that it would be equal to the 

payment rate for services provided at non-excepted off-campus PBDs.  84 Fed. Reg. 61,369.   

But the Medicare statute requires CMS to pay excepted and non-excepted off-campus 

PBDs differently for clinic visit services.  The statute creates two distinct categories of off-

campus PBDs: excepted entities, which satisfy certain grandfathering requirements, and non-

excepted entities.  See 42 U.S.C. § 1395l(t)(21).  Congress created that distinction in order to 

fashion a grandfather provision for excepted off-campus PBDs, allowing entities that had been 

billing before November 2015 to continue billing under the OPPS, while non-excepted entities 

would be subject to a different payment system (later determined by CMS to be the Medicare 

Physician Fee Schedule).  See id. § 1395l(t)(21)(C); H.R. Rep. No. 114-604, at 10 (2016).    

Congress necessarily understood and clearly intended that these separate payment 

systems would entail separate payment rates.  Indeed, the only logical reason for mandating that 

the two classes of off-campus PBDs be subjected to different billing systems was to ensure that 

different payment rates would apply.4  CMS itself has effectively acknowledged as much by 

                                            
4 It is notable that when Congress amended Section 603 in 2016, a Conference Report described 
the “practical effect” of Section 603 as follows: “new off-campus PBD HOPDs would be eligible 
for only physician fee schedule or ambulatory surgical center payment rates rather than the 
higher hospital outpatient payment rate.”  H.R. Rep. No. 114-604, at 10 (2016).  
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requiring non-excepted off-campus PBDs to continue to bill through the OPPS billing system 

(notwithstanding the plain language of the statute) and instead using a “PFS Relativity Adjustor,” 

to approximate what the rate of payment “would have been” if the item or service were actually 

paid under the Physician Fee Schedule.  See generally 81 Fed. Reg. 79,562, 79,726 (Nov. 14, 

2016); see also 83 Fed. Reg. 59,009.   

Moreover, from a statutory interpretation standpoint, it would be implausible to suppose 

that the statutory distinction between excepted and non-excepted off-campus PBDs is 

meaningless.  See Independent Ins. Agents of America, Inc. v. Hawke, 211 F.3d 638, 644 (D.C. 

Cir. 2000) (“all words in a statute are to be assigned meaning, and  . . . nothing therein is to be 

construed as surplusage”).  Put simply:  Had Congress intended to allow CMS to treat excepted 

and non-excepted off-campus PBDs the same, it would have drawn no statutory distinction 

between these entities at all.  And yet it did.    

CONCLUSION 

 Like the Clinic Visit Policy set forth in the 2019 Final Rule, the Clinic Visit Policy set 

forth in the 2020 Final Rule is ultra vires because CMS has, again, exceeded its statutory 

authority.  This Court should again grant summary judgment in favor of Plaintiffs, vacate the 

relevant portions of the Final Rule, enjoin CMS from enforcing the Clinic Visit Policy, and order 

CMS to provide immediate repayment of any amounts improperly withheld as a result of the 

agency’s unauthorized conduct. 

 Respectfully submitted,  

     /s/ Catherine E. Stetson 
Catherine E. Stetson (D.C. Bar No. 453221) 
Susan M. Cook (D.C. Bar No. 462978) 
HOGAN LOVELLS US LLP 
555 Thirteenth Street, NW 
Washington, DC 20004 
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Telephone: 202-637-5491 
Fax: 202-637-5910 
cate.stetson@hoganlovells.com 
 
Counsel for the American Hospital Association, 
Association of American Medical Colleges, Mercy 
Health Muskegon, Olympic Medical Center, and 
York Hospital  

 
Dated:  February 2, 2020 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
THE AMERICAN HOSPITAL ASSOCIATION, ) 
ASSOCIATION OF AMERICAN MEDICAL ) 
COLLEGES, MERCY HEALTH MUSKEGON, ) 
CLALLAM COUNTY PUBLIC HOSP IT AL ) 
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER, ) 
and YORK HOSP IT AL, ) 

) 
Plaintiffs, ) 

) 
V. ) 

) 
ALEX M. AZAR II, ) 
in his official capacity as SECRETARY OF ) 
HEALTH AND HUMAN SERVICES, ) 

) 
Defendant. ) 

____________ ) 

Civil Action No. 1 :20-cv-80 

DECLARATION OF JOANNA HIATT KIM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

I, Joanna Hiatt Kim, hereby declare and state the following: 

1. My name is Joanna Hiatt Kim. I am over 21 years of age. I am an adult citizen of 

the United States. I reside in McLean, Virginia. 

2. The facts set forth in this declaration are based on my personal knowledge and 

upon information available to me through the files and records of the American Hospital 

Association (AHA). If called upon as a witness, I could and would testify to these facts. 

3. I am the Vice President, Payment Policy and Analysis of the AHA. I have served 

in this capacity since January 2016. From January 2013 through January 2016, my title was 

Vice President, Payment Policy. In both roles, I have been responsible for leading AHA's work 

on Medicare payment policy and initiatives, including those relating to outpatient payments. In 
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my capacity as Vice President, Payment Policy and Analysis, I have access to certain financial 

data relating to the impact on AHA's members of the clinic visit policy at issue in this lawsuit. 

4. The AHA is a national, not-for-profit organization headquartered in Washington, 

D.C. The AHA represents and serves nearly 5,000 hospitals, health care systems, and networks, 

and over 43,000 individual members. Its mission is to advance the health of individuals and 

communities by leading, representing, and serving the hospitals, systems, and other related 

organizations that are accountable to the community and committed to health improvement. The 

AHA provides extensive education for healthcare leaders and is a source of valuable infonnation 

and data on health care issues and trends. It also ensures that members' perspectives and needs 

are heard and addressed in national health-policy development, legislative and regulatory 

debates, and judicial matters. One of the critical ways in which AHA serves its mission is to 

protect its members' interests in connection with policy changes initiated by the Centers for 

Medicare & Medicaid Services (CMS) through advocacy and litigation. 

5. On behalf of its members, the AHA (with its co-plaintiffs) has filed this lawsuit 

challenging as ultra vires a payment reduction implemented by CMS as part of the calendar year 

(CY) 2020 Medicare outpatient prospective payment system (OPPS) final rule (2020 Final Rule). 

6. Under the challenged clinic visit policy, CMS announced that it will equalize 

payment for clinic visit services provided by excepted and non-excepted off-campus provider 

based departments (PBDs), to be phased in over the course of two years. In CY 2020, payment 

to excepted off-campus provider-based departments were fully equalized with non-excepted off 

campus provider-based departments. This means that payment for clinic visit services at 

excepted off-campus provider-based departments will be equal to 40 percent of the OPPS rate 

(that is, 60 percent less than the OPPS rate). 84 Fed. Reg. 61,369. 

2 
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7. Many of AHA's members, including the named hospital plaintiffs, have excepted 

off-campus PBDs and will be negatively affected by CMS's 2020 Final Rule. These hospitals 

will be harmed by CMS's ultra vires conduct if the 2020 Final Rule is allowed to stand because 

they will suffer a serious reduction in payment for services provided at excepted off-campus 

PBDs. By seeking to remedy that harm and ensure hospitals are able to provide the full range of 

outpatient department services in the manner that Congress intended, this action seeks to further 

the interests of AHA's members that are germane to its organizational purpose. 

8. Many hospitals rely heavily on the structure of Medicare payments established by 

Congress to provide critical outpatient services for the vulnerable populations in their 

communities, many of whom have been historically underserved. By CMS's own estimate, 

payment reductions resulting from the clinic visit policy set forth in the 2020 Final Rule will 

total approximately $800 million in CY 2020. 84 Fed. Reg. 61,369. 

9. By reducing the payment rate for covered services provided at excepted off- 

campus PBDs, the 2020 Final Rule will force serious payment reductions on affected hospitals, 

which in tum may cause those hospitals to make difficult decisions about whether to reduce or 

even eliminate services. In addition, the revenue lost by hospitals will affect their ability to 

expand services, invest in infrastructure, and open new locations. Moreover, the payment 

reduction is particularly troubling for hospitals already operating at low or negative margins. 

10. Off-campus provider-based departments help fill an important role in the medical- 

care continuum for such vulnerable and underserved patients. Because they need not be located 

in immediate proximity to their affiliated hospital's main buildings, off-campus provider-based 

departments can be directly embedded in the communities of patients who live miles from a 

hospital's main campus. As a result, such off-campus provider-based departments are often the 

3 
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lifeline for access to hospital outpatient care for patient in need of financial assistance living in 

rural communities that lack their own main hospital. If hospitals are forced to reduce services at 

off-campus PBDs as a result of the payment cuts set forth in the 2020 Final Rule, patients that 

are already facing medical and/or financial barriers will be forced to travel even longer distances 

to obtain medical care. 

I declare under penalty of perjury pursuant to 28 U.S.C. $ 1746 that the foregoing is true and 

correct. 

Executed this 29th day of January 2020. 

, ayment Policy 
American Hospital Association 

4 
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(s) MERCY HEALTH MercyHeatth,com

January 24, 2020

WPSGHA
Part A MAC J8 Michigan
Medicare Appeals
P0 Box 8604
Madison, WI 53708-8604

For calendar year 2019, CMS reduced payments for clinic visit services at certain off-campus
provider-based departments (excepted off-catnpus PBDs). On Nov. 12, 2019, CMS published in
the Federal Register a final nile with comment period further reducing Medicare payment rates for
clinic visit services at excepted off-campus PBDs effective January 1,2020. 84 Fed. Reg. 61,142
(Nov. 12, 2019).

As explained in comments on both the 2019 and 2020 proposed rule (see 84 Fed. Reg, 61,365-69),
and as previously held by the court in American Hospilal Associalion v. Azar, No, I 8-284l-RMC
(D.D.C.), the payment reduction exceeds the scope of the Secretary’s statutory authority and is
ultra vires. The payment reduction is unlawful and ultra vires because it violates the statutory
requirement that adjustments to payment iatcs be budget neuttal and because it ignotes the
statutory distinction between excepted and non-excepted off-campus PBDs,

We have begun to subnut claims for clinic visit services furnished after December 31, 2019 under
code 00463 and the payment rate for the claimed services should be $1 15.93. We request (lint all
claims billed under that code be paid at the rate that would be in effect if the above-described

• ;•.•.• payment reductions for 2019 and 2020 had not been adopted.

k
Jjiie McGrath

• S’upervisor, Government Billing and Follow up
Medical Groups & Provider Services — Trinity Health

Cc: Randall M. Smith, General Counsel

• General Campus Nackley Campus Lakeshore Campus Mercy Campus
I ,oh(.lflI,, .tft’,’t 72 1OU I’I,r,,,,a.,

.lL.k’.J:3, ,fl66’I11 I.’! tM: Sl,a.,MI4?4SS Ijink. 0or,MI 194.I
11072 11,0 2 .726. 3$ Ii 2) •r I 131.612.21330
IUI.4!,flAI)’i 1.01125.46/7 tIIII_.6341Z5
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Medicare Part A Request for Redetermination

Date Requested: 12020 DCN/Clalm# (claim being appealed)

Does this appeal involve an overpayment? Yes
Please provide a copy of the overpayment letter.

If yes, what type of overpayment?

El Recovery Auditor (RA) ECERT LI PSC!ZPIC El Medical Review El Probe Review

PatientName: —

2020Medicare ID:

______________________

Date(s) of service:

_____________________________________________

item(s) andlor seMce(s) at Issue in appeal: PAYMENT REDUCTION FOR CPT 00463

Additional information Medicare should consider: SEE ATTACHED LETTER

If past the 120-day redetermination tImely filing limit1 please answer the following question:
Reason for untimely filing and additional documentation, as indicated below, needed to support timeliness:

El Tracking proof of correct address and date sent

El Copy of original redetermination request with date sent

Date, time, and name (complete first name and last initial), and phone number of representative spoken to
if you received prior approval to submit the claIm untimely.

Reason:

Provider Number 231-726-3511 NPI: 1831132133

Applicant Name/Title (printed): k.Le Arrrt& ie(\j-[r( 13; i--, Tn I U
Applicant Address: 34375W 12 MILE RD FARMINCTON HILLSJAI 48331

Applicant Phone Number: L34-343-3872

Applicant signatureQk 291 ¶ Date Signed: 1/24/2020

Relationship to Patient’(check all that apply)

El Beneficiary Represenlative El Provider El Beneficiary Provider Representative

Mali Request to:
Indiana Michigan

WPS CHA WPS GHA
Part A J8 MAC Indiana Part A MAC J8 Michigan
Medicare Appeals Medicare Appeals
P0 Box 6602 P0 Box 8604
Madison, WI 53708-8602 Madison, WI 53708-8604

ØNo

03106/2018 htIps://w.wpspha.cor 1
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York
Hospital

January 7, 2020

National Government Services
Attn.: Appeals Department
P.O. Box 7111
Indianapolis, IN 46207-7111

To Whom It May Concern:

For calendar year 2019, CMS reduced payments for clinic visit services at certain off-campus
provider-based departments (excepted off-campus PBDs). On Nov. 12, 2019, CMS published
in the Federal Register a final rule with comment period further reducing Medicare payment
rates for clinic visit services at excepted off-campus PBDs effective January 1, 2020. 84 Fed.
Rag. 61,142 (Nov. 12,2019).

As explained in comments on both the 2019 and 2020 proposed rule (see 84 Fed. Rag. 61,365-

69), and as previously held by the court in American Hospital Association v. Azar, No. 18-2841-
RMC (D.D.C.), the payment reduction exceeds the scope of the Secretary’s statutory authority
and is ultra vires. The payment reduction is unlawful and ultra vires because it violates the
statutory requirement that adjustments to payment rates be budget neutral and because it
ignores the statutory distinction between excepted and non-excepted off-campus PBDs. The
payment rate, for the claimed services for York Hospital, Provider Number 20-0020, should be
$118.38.

We have begun to submit claims for clinic visit services furnished after December311 2019

under code 00463 and request that all claims billed under that code be paid at the rate that

would be in effect if the above-described payment reductions for 2019 and 2020 had not been

adopted.

Sincerely,

Robin LaBonte, CFO

Offering healthcare services and community sites in York, Wells, Klttery and the Berwicks

15 Hospital Drive,York, ME 03909 I (207) 363.4321 I (877)3534321 toll free I (207) 363-7433TTY www.yorkhospital.com
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York
Hospital.
A Not-for-Profit Community
health Can Cenler Skice 1904.

January 21,2020

National Government Services
Artn: Appeals Department
P. O.Box 7111
Indianapolis, N 46207-7111

To Whom It May Concern:

On November 21, 2018, CMS published in the Federal Regiter a final rule

with comment period reducing Medicare payment rates for clinic visit

services at certain off-campus provider-based departments (excepted off-

campus PBDs). As explained in comments on the proposed rule (see 83

Fed. keg. 59-004-15), the payment reduction exceeds the ultra vires because

it violates the statutory requirement that adjustments to payment rates be

budget neutral and because it ignores the statutory distinction between

excepted and non-excepted off-campus PBDs. The APC Wage Adjusted

payment rate, for the claimed services for York Hospital Provider Number

20-0020, should be $118.78 effective for dates of service beginning

1/1/2020.

Sincerely,

Linda Dickson

15 HospItal Drive, York, Maine 03909

Information: 207-3634321 ToIl Free: a77-363-4321

www.yorkhoepItal.com 1W: 207-363-7433

Case 1:20-cv-00080-TFH   Document 14-5   Filed 02/02/20   Page 5 of 13



DEPAFIIMENT OF HEALTH AND HUMM SERVICES
CENTERS FOR MEDICARE & MEDICAiD SERVICES DMa Exempt

MEDICARE REDETERMINATION REQUEST FORM — 1st LEVEL OF APPEAL

Renefklary’s name (F/nt M/ddI4 Last)

Medicare number ten or service you with to appeal

00463

Date the servIce or item was received (rnrnldd/yyyy) Date of the initial determination notice (mm4yy) (please include a copy of the

notice with this request) 01,21 (2020

if you received your initial determination notice more than 120 days ago, include your reason for the late filing:

Name of the Medicare contractor that maclathe detennination (not requlre Does this appeal involve an overpayment?
(for pro vlden and suppflen only)

flyer ØNo

I do not agree with the determination decision on my claim because:

On Nov. 21, 2015 OMS published In the Federal Register a final nJo with comment period reducint Medicare payment rates for clinic

visit services at certain off-campus provider, based departments (excepted off-campus POD’s) Ae explained in comments on the

proposed ruie (see 63 Pod. Rag. 59.004-1 5), the payment reduction exceeds the scope of the Secretary’s statutory authority. The

payment reduction Is unlawful end ultra vires.

Additional information Medicare should consider:

The payment reduction for clinic visit services furnished at excepted off-campus P60’s Is uniawfui and ultra vires becousa if voiattea

the statutory racidremant that adjustments to payment rates be budget neutral and because it ignores the statutory distinclion between

e)ccepted and non-excepted off-campua PAD’s. The wage adjusted payment rule for the cielmed services should be $118.76.

i have evidence to submit I do not have evidence to submit.

Please attach the evidence to this form or attach a statement explaIning what you intend to

subnt and when you Intend to submit it You may aim submit additional evidence at a later

time, but all evidence must be received prior to the issuance of the redetermination.

Person appealing: Email of person appealing (optional)

ij Benefidary Providerl5upplier 0 RepresentatIve ldlcksonyorkhospltsl.com

Name of person appealing (Pint Middle, Last)

Untie Anne Dickson

Street address ol person appealing

15 HospItal Drive

City
State Zip code

York
ME 03909

Telephone number of person appealing (Include area code) Date of appeal (mmlddly,yy) (optional)

207351 2380 01/2212019

privacy *ct Statement The legal authority for the coileelon of Information on this form is authorized by section 1569 (a)Ø) of the Social Security

Act, The information provided will be used to further document your appeai. Submission of the information requested on thisform is voluntary, but

failure to provide all or any part of tho requested information may aftectthe determInation of your appeal Information you furnish on thisform may

be disclosed by the Centers for Medicare & Medicaid Servicer to another person or government agwlcy only with rasped to the Medicare Program

and to comply with Federal laws requiring or permitting the disclosure of information or the exchange of information between the Department of

Health and HumanseMces and otheragenties. Additional inforinationabout thee dxiosore, can befound in the systemof records ratke for system

no. 09-70-0566, as amended, available at 53 Fed. leg. 6591 (2/1412018) or at ht//www.hhs.oovMo(Wurivacv/soms/cms-corns.htrnl

Form CMS’20027 tOWN)
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CHARGES:
128. 00—REPORTED

o . 00—NCVO/DEIJIED
0.00CLAIM ADJS

128. OOCOVERED
DAYS/VISITS:

0—COST REPT
0—COVO/UTIL
0—NON-COVERED
OCOVD VISITS
O—NCOV VISITS

PAYMENT DATA: =DRG
O.00=DRG AMOUNT
0.00—oRG/DEER/CAP

80.49=LINE ADJ AMT

0. OOOUTLIER
0.00—CAP OUTLIER

47.51CASH DEDUCT
0.00—BLOOD DEDUCT
0. 00—COUiSURANCE
0.00—PAT REFUND
0.0O=MSP MAE MET

0.390=REIM RATE
0.00—MSP PRIM PAYER
0. 00—PROF COMPONENT
O.OD=ESRD AMOUNT
0.00—PROC CD AMOUNT
0. 00—ALLOW/REIM
0.00—0/a AMOUNT
0.00—INTEREST
0.00=CONTRACT ADJ
0.39PBR DIEM NIT
0.00—NET REIM AMT

REV ARTE HCPCS PPC/H1PPS NODS
0510 S 00463 PR

QTY CHARGES ALLOW/REIN CC PSN

1 128.00 0.00 CO 45
TiM0UNT RERK COVES

80.49

Medicare National Standard Intermediary Remittance AdvIce
FPE: 12/31/2020

PAID: 01/21/2020
CLM#: 872

1376528398 NPI: TOB: 131
=

PATIENT: .

PCN:

HIC: SVC FROM: ‘2020 MRN:

PAT STAT: CLAIM SPAT; 1 THRU: ‘2020 ICN:
—c==—===aac=fl—=_—=—c=—=====a=——===——an—=c=n

REMARK CODES: MAO1 14817

?R 1 47.51
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NATIONAL GOVERNMENT SERVICES, INC. Todays Date: Oh/21120Z0 18:19

MEDICARE PART A Page 1 of I

Payment Date: 0112112020

Provider Number 1378626398 YORK HOSPITAL

Patient Name From Date DaysTos total hge Coy Chos Non Coy Prof Comp Interest

invoice ID HIC No Thw Date ORG Plan ID Rejected Deductible Coins Coat Adf Net Reimb

Doc Cd No Crossover Carrier info

11—
e020 131 12800 126.00 0,00 0.00 0.00

/2020 MEDICARE 0.00 47.51 0.00 80.49 0.00

Reason Detii... Grp Cd Rsn Cd Rsason Description Amount

00 45 CHARGE EXCEEDS FEE SCHEDULE1MI 60.49

PR t DEDVCTIBLEAMT 47.51

Claim Remarks
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DWMTMENT OF HEALTh Wa HUMAN SERVICeS
CeNTERS ma MEDR5 S MEOLCAJO sERVICES 0MB Exempt

MEDICARE REDETERMINATION REQUEST FORM — 1st LEVEL OF APPEAL

Beneficiary’s nn (Hrst Mlddk Lasø

Medicare number Item or service you wish to appeal

G0463

Date the service or item was received (mmlddlyyyy) Date of the Initial determination notice (mmiddiyjqy) (please Include a copy of the

2020
not/ce With this request)

01121/2020

if you received your initial determination noti more than 120 days ago, include your reason for the late filing:

Name of the Medkw’a contractor that made the determination tnotrequire4l Obes this appeal involve an overpayment?
(far prow/den and suppliers ots4’)

Dyes No

I do not agree with the determination decision on my claim because:

On Nov. 21, 2018 CMS published in the Federal Register a final rule With comment period reducint Medicare payment rates for clinic

visit services at certain off-campus provider- based departments (excepted off-cornpua P60’s) As explained in comments on L’le

proposed rule (see 63 Fed. Reg. 59,004-15), the payment reduction exceeds the scope of the Secretary’s statutory authority. The

payment reduction is unlawful and ultra viras.

Additional Information Medicare should cor,sldec

The payment reductIon for clinic visit servces ftmidhed at oxcepled off-campus P80’s is unlawful end ultra viree bscauee ii voflaucs

the statutory requIrement thai adjustments to payment rates be budget neulral and because It ignores the statutory distinction between

excopted and non-excepted off-campus P80’s, The wage adjusted payment rote for the claImed services should be SI 18.78.

fl i have evidence to submit. i7J I do not have evidence to submit.

please attach th, evidence to this form or attach a statement explaining what you intend to

submit and when you Intend to submit It. You may also submit additional evidence at a later

time, but all evidence must be received priorto the Issuance of the redetenninalion.

Person appealing: Email of person appealing (optional)

C Beneficiary Provider(Supplier RepresentatJve ldlcksonyorhhospital.com

Name of person appealing (Pint Middle, Last)

Undo Anne Dickson

Street address of person appealing

15 Hospital Drive

City State Zip code

York 03909

Telephone number of person appealing (include area code) Date of appeal (mmWdijej,y) (optional)

207351 2380 01/2212019

Privacy Act Statement: The legal authority for the collection of Information on this form is authorized by section 1669 (a)(3) of the Social Security

Act The information provided will be used to further doaimentyour appeal. SuWnlsslon of the information requested on this form is voluntary, but

failure to psovideali or any peft of the requested information mayaffectthe determination of your appeal. information you furnish on thisform may

be dledosed by the Centers for Medicare & Medicaid 5eMces to another person or government agency only with respect to the Medicare Program

and to comply with Federal laws requiring or permitting the dlsdosure of Information or the exchange of information between the Department of

Healthand Human Services and other agencies, Additional Infonnation aboutthese disciosuroscan be found In the systemof records notice forsystem

no. 09-70-0565, a, amended, available at a Fed. Reg. 6591 (2/14/2018) or at httns’JMww.hhs,oov/io’,/rrfvacv/sonn/cms-sorm,htmi

ron,, CMS-20027 105/20)
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NATIONAL GOVERNMENT SERVICES, INC. Todays Date: 011211Z020 17:36

MEDICARE PART A Page 1 of I

. Payment Date 01/2112020

Provider Numben 1376528399 YORK HOSPITAL

patient Name From Date DaysTOB Total Chgs Ccv Chqs Non Ccv Prof Comp Interest

Invoice ID WIG No Thru Data ORG Plan 0 Rejected Deductible Co Ins Cent Ad) Net ReImD

Doe CU No Crossover Carrier Info

—

2020 131 128.00 12800 0,00 0.00 0.00

fl2020 MEDICARE 0_Go 47.51 0,00 60.49 0.00

Reason Detail,.. 0m Cd Ran Cd Reason Description Amount

CC 45 CHARGE EXCEEDS FEE SCHEDULE/MJ 80.49

PR I DEDUCflBLEAMT 4751

Claim Remerlv
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Medicare National Standard Intermediary Remittance Advice
FPE: 12)31/2020

PAID: 01/21/2020
CLtfl: 865

NPI: TOB: 231

anat—_

PATIENT: -
?CN:

HIC: SVC FROM: ‘2020 MaN:

PAT STAT: CLAIM STAT: 1 THRU: /2020 ICN:

CHARGES
128.00—REPORTED

0. 00=NCVD/DENIED
O.O0=CLAIM ADJS

128. 00—COVERED
DAYS/VISITS

REMARK CODES

0—COST REPT
0=COVD/UTIL
0—NON-COVERED
0—COVD VISITS
0=NCOV VISITS

PAYMENT DATA: —ORG
0.00—DRG AMOUNT
0. 00—ORG/OPER/CAP

00.49—LINE ADJ ANT
0. 00—OUTLIER
O.00CAP OVTLIER

47.51—CASH DEDUCT
0.00=BL000 DEDUCT
0.00—COINSURANCE
0.00PAT REFUND
0.00=MSP LIAB MET

MAO1 N617

0.390—REIN RATE
0.O0—MSP PRIM PAYER
0.00—PROF COMPONENT
0,00—ESRD AMOUNT
0.00—PROC CD AMOUNT
o . 00—ALLOW/REIN
0.00—G/R AMOUNT
0. 00—INTEREST
Q.00CONTRACT ADJ
0.39—PER DIEM ANT
0.00—NET REIN ANT

REV DATE HCPCS APC/HLPPS NODS

0510 80463 P0
Qfl CHARGES AILOw/RErM GC RSN

0.00 Co 45
AMOUNT REMARK CODES

80.49

1376520398

1 128,00
PR 1 .11.51
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OLYMPIC
MED I CAI CENT ER Working together to provide excellence in health care.

939 Caroline Street • Pan Angeles, WA 98362 4 (360) 417-7000 4 www.olympicmedical.org

Olympic Medical Center January 3,2020
939 Carolyn Street
Port Angeles, WA 98362

Noridian iF Part A
900 42d Street South
P.O. Box 6720
Fargo, ND 58103-2119

Dear Noddian Healthcare Services:

For calendar year 2019, CMS reduced payments for clinic visit services at certain off-campus
provider-based departments (excepted off-campus PBDs). On Nov. 12, 2019, CMS published in
the Federal Register a final rule with comment period further reducing Medicare payment rates
for clinic visit services at excepted off-campus PBDs effective January 1, 2020. 84 Fed. Reg.
61,142 (Nov. 12,2019).

As explained in comments on both the 2019 and 2020 proposed rule (see 84 Fed. Reg. 61,365-
69), and as previously held by the court in American Hospital Association v. Azar, No. 18-284 1-
RIvIC (D.D.C.), the payment reduction exceeds the scope of the Secretary’s statutory authority
and is ultra vires. The payment reduction is unlawful and ultra vires because it violates the
statutory requirement that adjustments to payment rates be budget neutral and because it ignores
the statutory distinction between excepted and non-excepted off-campus PBDs. The payment
rate for the claimed services should be $126.47.

We have begun to submit claims for clinic visit services thrnished after December 31, 2019
under code G0463 and request that all claims billed under that code be paid at the rate that would
be in effect if the above-described payment reductions for 2019 and 2020 had not been adopted.

Thank you for your review,

%At4t4t lt)J,/A&L
oanna Weber

Director, Revenue Cycle Management
Olympic Medical Center

Hospital • Imaging • Surgery • Sleep Disorders • Cancer Care • l’hysical Therapy & Rehabilitation • Laboratory • Cardiac Care
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1I272020 Appeals - Noñdlan Medicate Portal

Welcome Sarah Manage Account Messaoe Center° Sign Out

/ (3st Logfl on UU/2020 03:16 PM csr i Failed attempts: 0

Noddian Medicare Portal
SHame ØContadUs OHe,

Stept Step2 1 [ p

Redetermination! Electronic Add ConfTrmatlon
Reopening Signature Documents
Dejalis (Optional) J

______________ ______________

Reopening! Redetermination-Confirmation

Print FrlaidIy

Attestation

The request was susfuUy submitted. Print a copy of this request and save It for your records. A full summary of the request will not be offered after iealng thIs page.
A wonnoadon number viii guarantee the most aurate inquiry results.

Confirmation Numben 1492129155

Status: Paiding

SubmItted: 01/27/2020

PmvtderlSuppllen Q.AILAM COUNTY PUBUC HOSPITAL

NPL 1306845557

flAN: 500072

TIN or SSN: 916001709

Medicare Contract MEDA
Benefidary

GenderS

DOt

Medicare Numbe.

Receipt Date 020

MSP Lid: N

Crossover Lid: N

Last Worked Date:

Check/Efl #:
lcN

Status: PAID

Billed Amount 135.00

fl Date: 01/23/2020

Provider/SupplIer Paid Amounb

Speda kty

Total Deductible:

Comments:

htlpsJtw.noridianmedicareportaLcom/group/end_user/appeal&3appeal&,edeLermjflBtioflfrevl/j4g212gl 55 1/2
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112712020 Appeals - Noddlan Medicare Portal

On Nov. 12, 2019, CMS published In the Federal Register a final rule with connrent period further reducing Medicare payment rates For clinic visit services at
excepted off-campus PBDs effective January 1,2020. 84 Fed. Reg. 61,142 (Nov. 12, 2019). As explained in comments on bath the 2019 and 2020 proposed
nile (see 84 Fed. Req. 61,365-69), and as previously held by the court in American Hospeal Asodatlcc v. Azar, No. 18-2841-RI-iC (DDC.), the payment
reduction exceeds the scope of the Secretary’s stabitory authority and is ultra ‘wires. The payment reduction is unlawful and ultra ‘wires because It violates the
statutory requirement that adjustments to payment rates be budget neutral and because It Ignores the statutory dlstinction between excepted and non-
excepted off-campus PBDs. The payment rate (or the claimed services should be $12&47. Please reprocess our claim to pay the correct non-reduced rate.

Une From DOS To DOS HCPCS Modifier Diagnosis Code Billed Amount

1 ‘2o20 12020 G0463 P0 135.00

Added Dowment.ton

Dowmeit Name Date Subedued View

Odgk’al Subetslai 01/27/2020 Vew Document

Add Docinient

——..————..-.— ii

Contact Us I Portal Feedback I Alerts & Notices j System Requirements I Download Adobe Reader

Internal Use Only - Confidential and Restricted
r codes, descriptors and other data only are copyright 2019 American Medical Assodatian
(or such other date of publication of @1]. All R4t are Raseived. Aplicable FARS/DEARS apply.

Privacy Policy I ©2020 Noridlan Kealthcam Solutions, Lit

2/2
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Welcome Sarah Manage Account Message Center
°

Sign Out/ Last Login on 1/22(2020 03:15 PM CST I FaIled attempts: 0

Noridian Medicare Portal
*Home •ContactUs OHeip

1 r&z
RedetamIMUOIV EIe&onlc
Reapellng S4iature
DetaIls J L_(Optional)

Step 3

Md
1men3

Gender:S

DDB:e

Medicare Numbe

Receipt 0ate: 2020

lISP End: N

Crossover md: N

Last Worked Date:

CheckEFT *:

pda Fde

Reopening/RedetermiflatiOflcOflflrmabOfl

Attestation

The request was sucsfully submitted. Print a copy of this request and save ft for your records. A full summary of the request will not be offered after leaving this page.
A confirmation number will guarantee the most aurate Inquiry results.

Confirmation Number 1492129454

Status: Pending

Submitted: 01/27/2020

provider/Supplier CLAUAM COUNTY PUBLIC HOSPITAL

tWIt 1306845557

nAN: 500072

TIN or SSN: gisooilog
Medicare Contact MEDA —

‘at

Status: PAID

Billed Amount 135.00

Finalized Date: 01/23/2020

Provider/Supplier Paid Amount:

Speciality:

TOtal Deductible:

Comments:

l!2

Case 1:20-cv-00080-TFH   Document 14-6   Filed 02/02/20   Page 12 of 13



1/27/2020 Appeals - Noridlan Medicare Portal

On Nov. 12, 2019, 1S published In the Federal Reqister a final rule with comment period furTher reducing Medicare payment rates for clink visit services at
excepted off-campus BDS effective January 1, 2020. 84 Fed. Req. 61,142 (Nov. 12, 2019). As explained in comments on both the 2019 and 2020 proposed
rule (Se 84 Fed. Req. 61,365-69), and as previously held by the court in American Hospital Association v. Azar, No. 18-2841-RMC (D.D.C.), the payment
reduction exceeds the scope of the Secretary’s statutory authority and is ultra vires. The payment reduction Is unlawful and ultra vires because It violates the
statutory requirement that adjustments to payment rates be budget neutral and because it ignores the statutory distinction between excepted and non-
excepted off-campus PBDs. The payment rate for the claimed services should be $126.47. Please reprocess our claim to pay the correct non-reduced rate.

Uric From DOS To DOS HCPCS Modifier DIagnosis Code Billed Amount

/2020 2020 (30463 P0 135.00

Added Documentation

Doaimeit Name Date SubmItted View

original Submission 01/27/2020 ew Document

Md 000jment

Contact us I Portal Feedback I Alerts & Notices I System Requirements I Download Adobe Reader

Internal Use Only - Confidential and Restricted

cpT codes, descriptors and other data only are copyTight 2019 American Medical Association
(or such other date of publication of 09. All Rights are Reserved. Applicable FARS/DFARS apply.

Privacy Policy I ©2020 Noddian Heakhcare Solutions, tic

m. a.an I
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

  
 ) 
THE AMERICAN HOSPITAL ASSOCIATION, ) 
ASSOCIATION OF AMERICAN MEDICAL ) 
COLLEGES, MERCY HEALTH MUSKEGON, ) 
CLALLAM COUNTY PUBLIC HOSPITAL  ) 
NO. 2 d/b/a/ OLYMPIC MEDICAL CENTER, ) 
and YORK HOSPITAL, ) 
 ) 
 Plaintiffs, ) 
  ) 
 v. ) Civil Action No. 1:20-cv-80 
  )  
ALEX M. AZAR II,      ) 
in his official capacity as SECRETARY OF  ) 
HEALTH AND HUMAN SERVICES,   ) 
       ) 
 Defendant. ) 
 ) 
 

[PROPOSED] ORDER GRANTING 
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

 
 Upon consideration of Plaintiffs’ Motion for Summary Judgment, Defendant’s response 

thereto, and the entire record herein, good cause having been shown, it is hereby  

ORDERED, that Plaintiffs’ Motion for Summary Judgment shall be, and hereby IS, 

GRANTED; and it is further 

ORDERED, that the Clinic Visit Policy set forth in the 2020 Final Rule shall be, and 

hereby IS, VACATED; and it is further 

ORDERED, that Defendant is hereby immediately ENJOINED from enforcing the Clinic 

Visit Policy; and it is further 

ORDERED, that Defendant shall immediately be required to repay any amounts 

improperly withheld as a result of its unauthorized conduct. 
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 2  
\\DC - 701705/000300 - 14819397 v1   

 

SO ORDERED this __ day of February, 2020. 
 
       _____________________________ 
       United States District Court Judge 
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