
 
 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 
 

THE AMERICAN HOSPITAL ASSOCIATION, 

et al., 

 

Plaintiffs, 

 

–v– 

 

ALEX M. AZAR II, in his official capacity as the 

Secretary of Health and Human Services, et al., 

 

Defendants. 

 

 

 

 

 

 

Case No. 18-cv-2084 (RC) 
 

 

 

 

NOTICE OF ADMINISTRATIVE DECISION 

 In their Motion for a Preliminary and Permanent Injunction, Plaintiffs stated that on 

August 10, 2018, Plaintiff Henry Ford Health System submitted a request to Health and Human 

Services’ (“HHS’s”) Departmental Appeals Board (“the Board”) for expedited access to judicial 

review.  ECF No. 2-1 at 14–15.  On October 2, 2018, the Board denied Henry Ford’s request, 

noting that Henry Ford could potentially receive unfavorable decisions in its administrative 

appeals on the grounds that those appeals are precluded by statute.  EAJR Ruling No. 4, Docket 

No. A-18-115 at 5–6 (Oct. 2, 2018) (attached).  The Board reasoned that, because of that 

possibility, Henry Ford had failed to demonstrate that the Agency’s reimbursement rule for the 

340B Program (the policy that Henry Ford is challenging) was the only issue preventing a 

favorable decision in Henry Ford’s administrative appeals.  See id. at 5.   

 This decision is notable because it directly undercuts the Government’s argument 

regarding exhaustion.  In its Motion to Dismiss, the Government asserted that the Court should 

not waive further exhaustion of administrative procedures because HHS regulations provide an 

avenue for appeals that raise a legal issue that agency adjudicators do not have authority to 
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resolve: expedited access to judicial review.  See ECF No. 15 at 27 (discussing 42 C.F.R. 

§ 405.990).  But Plaintiffs have now received a definitive ruling that the opportunity for 

expedited judicial review under HHS regulations is not available because the Government has 

asserted that Plaintiffs’ claims are barred both by the regulation that Plaintiffs have challenged 

and by preclusion.  See EAJR Ruling No. 4 at 5–6.   

The decision of the Departmental Appeals Board explicitly acknowledges that “neither 

the ALJ nor the [Medicare Appeals] Council has the authority to find the 2018 OPPS Rule 

invalid.”  Id. at 6.  The Board’s decision thus emphasizes the utter futility of further exhaustion 

of administrative procedures.  The Board forwarded the case to the HHS Office of Medicare 

Hearings and Appeals (“OMHA”), but OMHA’s only option is to “flag those filings and dismiss 

them promptly” as “non-reviewable determinations,” according to HHS’s representation to this 

Court in another lawsuit.  See ECF No. 2-1 at 18–19 & Ex. U.  The Court should waive further 

exhaustion as utterly futile, as the D.C. Circuit has held is appropriate under far less compelling 

circumstances.  See Tataranowicz v. Sullivan, 959 F.2d 268, 274–75 (D.C. Cir. 1992); see also 

Nat’l Ass’n for Home Care & Hospice, Inc. v. Burwell, 77 F. Supp. 3d 103, 110–12 (D.D.C. 

2015).        

Dated: October 9, 2018   Respectfully submitted, 

 

/s/ William B. Schultz     

William B. Schultz (DC Bar No. 218990) 

Ezra B. Marcus (DC Bar No. 252685) 

ZUCKERMAN SPAEDER LLP 

1800 M Street, NW, Suite 1000 

Washington, DC 20036 

Tel: 202-778-1800 

Fax: 202-822-8136 

wschultz@zuckerman.com 

emarcus@zuckerman.com 

Attorneys for Plaintiffs  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on October 9, 2018, I caused the foregoing to be electronically 

served on counsel of record via the Court’s CM/ECF system.   

/s/ William B. Schultz  

      William B. Schultz 
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