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INTRODUCTION AND INTEREST OF AMICUS CURIAE

The Emergency Department Practice Management Association (“EDPMA”) submits this
Brief Amicus Curiae in support of Plaintiffs” Motion for Summary Judgment (Dkt. 18).

In a Fee Guidance dated December 23, 2022, the defendant Departments announced a
surprise, and entirely arbitrary, sevenfold increase in the nonrefundable administrative fee each
party must pay to access the Independent Dispute Resolution (“IDR”) process under the No
Surprises Act (“NSA”), 42 U.S.C. § 300gg-111." As recently as October 2022, the Departments
had concluded that $50 was the appropriate administrative fee for Calendar Year 2023. In
December, however, the Departments suddenly raised that amount to $350. The December 2022
Fee Guidance, together with the Departments’ September 2021 Rule regarding “batching” of
claims for IDR,? will make accessing IDR cost-prohibitive for many physicians, including
emergency physicians. The Departments’ actions will thereby deprive physicians of the only
recourse left to them to obtain fair and reasonable reimbursement for their services.

EDPMA is a physician trade association focused on the delivery of high-quality, cost-
effective care in the emergency department. EDPMA’s membership includes emergency medicine
physician groups of all sizes, as well as billing, coding, and other professional support
organizations that assist physicians in our nation’s emergency departments. EDPMA’s members
provide direct patient care and/or support the provision of care for approximately half of the 146
million patients that visit emergency departments each year. For more than 25 years, EDPMA has

advocated for the rights of emergency medicine physicians, physician groups, and their patients at

U Amendment to the Calendar Year 2023 Fee Guidance for the Federal Independent Dispute
Resolution Process under the No Surprises Act: Change in Administrative Fee, available at
https://www.cms.gov/cciio/resources/regulations-andguidance/downloads/amended-cy2023-fee-
guidance-federal-independentdispute-resolution-process-nsa.pdf (Ex. 1).

286 Fed. Reg. 55,980 (Oct. 7, 2021); 45 C.F.R. § 149.510.
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the state and federal levels, including with respect to the NSA.

EDPMA strongly supports the NSA’s goal of protecting patients from “surprise” healthcare
bills—bills for emergency medical services furnished by out-of-network physicians and facilities,
or non-emergency services furnished by out-of-network physicians at in-network facilities. The
NSA accomplishes this goal by prohibiting physicians from “balance-billing” patients—charging
them more than what they would have paid had those services been furnished in-network. At the
same time, the NSA recognizes the importance of ensuring fair reimbursement for physicians.

Accordingly, the NSA establishes a process whereby patients are removed from billing
disputes. Instead, out-of-network physicians and payers must negotiate among themselves to
arrive at a reasonable payment for the physicians’ services. Should those negotiations fail, either
party may invoke the IDR process, a “baseball-style” arbitration in which the arbitrator must
choose one party’s offer, and the losing party must pay the arbitrator’s fee. To invoke the IDR
process, IDR participants must pay a nonrefundable administrative fee. This fee is paid to the
government, not the IDR entity. The Departments have now increased this administrative fee from
$50 to $350. That sevenfold increase is the subject of this lawsuit.

The Departments’ fee increase is the latest in a series of regulatory actions that have
thwarted the intent of Congress in enacting the NSA.* In TMA I and TMA I1, this Court invalidated
the Departments’ September 2021 Rule and August 2022 Final Rule regarding how the IDR entity
must assess the statutory factors in determining the out-of-network reimbursement amount. The

Court held that these Rules conflicted with the NSA because they treated the Qualifying Payment

3 Texas Med. Ass’n v. United States Dep’t of Health & Hum. Servs., 587 F. Supp. 3d 528 (E.D.
Tex. 2022) (“TMA I); Tex. Med. Ass’n v. United States Dep’t of Health & Human Servs., No.
6:22-cv-372, 2023 WL 1781801 (Feb. 6, 2023) (“TMA II’); Texas Med. Ass’n v. United States
Dep’t of Health & Hum. Servs., No. 6:22-cv-00450-JDK (E.D. Tex.) (“TMA III).

2
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Amount (“QPA”)—“an insurer-determined number—as the default payment amount and
impose[ed] on any provider attempting to show otherwise a heightened burden of proof that
appears nowhere in the statute.” TMA I, 587 F. Supp. 3d at 543; see TMA 11, 2023 WL 1781801,
at *10-14.*

TMA III concerns the Departments’ July 2021 Rule regarding calculation of the QPA itself.
The QPA is the payer’s median contracted (i.e., in-network) rate, anchored to 2019 but adjusted
annually for inflation.®> Rather than serving to increase the QPA as required by the NSA, the July
2021 Rule has skewed that rate downward by giving payers unchecked latitude over the QPA
calculations, with no real disclosure to physicians or oversight by the Departments. Emboldened
by the Departments’ rulemaking, payers have gamed the system by offering reimbursement to
providers based on those artificially low, below-market, and payer-manipulated QPAs. Indeed,
out-of-network payments to emergency physicians have decreased 92% of the time compared to
pre-NSA rates, with an average decrease of more than 32%. These dramatic reductions in
reimbursement rates have forced providers to invoke IDR in numbers far exceeding earlier

estimates, resulting in a backlog of cases and delays in payments.¢

4 On February 10, 2023, HHS announced a temporary halt to reimbursement decisions, as well as
a vacatur of decisions reached after February 6, 2023, pending review of this Court’s ruling in
TMA II invalidating the August 2022 Final Rule. (Ex. 2.) The announcement is an implicit
admission that IDR entities have been applying the Final Rule’s improper presumption in favor of
the QPA. But the IDR entities should not have been applying the Final Rule at all. The Final Rule
applies to claims for dates of service on or after October 25, 2022. Because it takes several months
from the date of service to IDR submission, the IDR entities should have been applying the April
2022 Guidance, not the improper presumption in favor of the QPA in the Final Rule. (See Ex. 3.)

> Unlike Defendants, other governmental agencies have recognized that the QPA must be adjusted
upward for inflation. For example, in December 2022, the Internal Revenue Service released
specific calculations associated with inflationary adjustments for 2023 QPAs. (Ex. 4.)

® From April 15-September 30, 2022, disputing parties initiated 90,078 disputes through the

Federal IDR portal, significantly more than the number of disputes the Departments initially
3



Case 6:23-cv-00059-JDK  Document 39 Filed 02/21/23 Page 9 of 22 PagelD #: 277

The December 2022 Fee Guidance will now foreclose many providers from accessing IDR
at all by making IDR economically untenable. The newly increased $350 administrative fee might
be tolerable if providers could “batch” a large number of claims against the same payer into a
single IDR proceeding. As explained below, however, payers do not provide physicians with the
information necessary to determine which claims can be batched. Consequently, physicians are
faced with the prospect of invoking IDR for a single claim for services to an individual patient—
often for amounts in dispute less than the nonrefundable $350 administrative fee. Requiring a
payment of $350 to collect less than that amount completely undercuts congressional intent.

The Departments purport to justify this fee increase by citing to the increased costs of IDR
eligibility determinations—that is, determining whether a claim is even subject to IDR—due to
the unanticipated number of IDR cases. But those determinations are supposed to be made by the
IDR entities, not by the government. Indeed, the IDR entities certified that they have the resources
and capacity to make such determinations, and they are compensated for those determinations
through a separate IDR entity fee paid by the losing party. The Departments thus have improperly
shifted the costs of IDR eligibility determinations to the parties by imposing on them
nonrefundable fees to pay for services for which the IDR entity is already being compensated.

All healthcare physicians have been materially and adversely affected by the Departments’
actions, but emergency physicians particularly so. Under the Emergency Medical Treatment and
Labor Act (“EMTALA”), 42 U.S.C. § 1395dd, emergency physicians and facilities are required to
treat and stabilize all emergency room patients, regardless of their insurance status or ability to

pay. Indeed, more than two-thirds of uncompensated medical care in this country is provided in

estimated would be submitted for an entire year. (Ex. 5.)
4
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emergency rooms. The situation has long since passed a crisis point. The burden of
uncompensated care is growing, closing many emergency departments and hospitals, and
threatening the ability of emergency departments to care for all patients, including the indigent and
rural populations, who rely on emergency departments as an important safety net. (Ex. 6 at 2.)

Together with the other actions of the Departments, the December 2022 Fee Guidance will
serve only to exacerbate this bleak situation and undermine the intent of Congress to ensure fair
reimbursement to physicians, lest needed health care become unavailable, especially in already
medically underserved areas. The Departments themselves recognized these perils:
“[U]ndercompensation could threaten the viability of these providers [and] facilities . . . . This, in
turn, could lead to participants, beneficiaries and enrollees not receiving needed medical care,
undermining the goals of the No Surprises Act.” 86 Fed. Reg. at 56,044.

The cost-prohibitive administrative fee of $350 will, as a practical matter, deprive
emergency physicians of any recourse for obtaining fair reimbursement for their services to their
patients. It also will further incentivize payers to make even lower reimbursements, knowing that
IDR will not be a viable solution for these physicians. For these reasons, as explained in greater
detail below, the arbitrary sevenfold increase in fee to access the IDR procedure should be vacated.

ARGUMENT
L. The Departments’ Actions Are Arbitrary and Capricious and Contrary to Law.

The out-of-network reimbursement rate that an IDR entity must determine is defined by
the NSA as (1) the amount determined by an All-Payer Model Agreement under the Social
Security Act; or (2) if there is no such Agreement, by a “specified state law”; or (3) if there is no
specified state law, by the amount determined through a 30-day “open negotiation” process

culminating, if necessary, in IDR. Id. § 300gg-111(a)(3)(K). Thus, to determine whether to invoke
5
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the “open negotiation” process and IDR, physicians must know if the NSA actually applies to
those charges—in other words, whether the claim is “eligible” for IDR.

Physicians who invoke the IDR process must be prepared to pay two sets of fees. First is
the fee at issue in this case: the nonrefundable’ administrative fee—paid by both parties—which
is intended to compensate the government for its costs in the IDR process. Id. § 300gg-111(c)(8).
The second is the fee that compensates the IDR entity. That fee is paid only by the losing party.
1d. § 300gg-111(c)(5)(F).

Congress recognized that the costs of arbitration may become prohibitive, particularly if
the amounts at issue are relatively small. But Congress intended that all appropriate claims be
permitted to proceed to IDR, no matter how small. In fact, Congress rejected bills that would have
restricted the IDR process to claims satisfying a minimum dollar amount—in one case, $750; in
another, $1,240. (See Dkt. 18 at 4.) Significantly, to make the arbitration of small claims
economically viable, Congress authorized “batching” of certain related claims for resolution in a
single IDR proceeding “for purposes of encouraging the efficiency (including minimizing costs)
of the IDR process.” 42 U.S.C. § 300gg-111(c)(3)(A).

The Departments’ December 2022 Fee Guidance, and their rules regarding “batching” of
claims for IDR, were issued without the notice and comment required by the APA. As
demonstrated in Plaintiffs’ summary judgment brief, there was no lawful basis for bypassing notice
and comment. Moreover, in announcing the sevenfold increase in fees to access the IDR process,
the Departments did not disclose the data they used to justify the increase. Nor did the Departments

even consider how the increased fees would affect the regulated parties, or how $350 in

" The administrative fee is nonrefundable even if the IDR entity “determines that the case does not
qualify for the Federal IDR process.” 86 Fed. Reg. at 56,001.

6
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nonrefundable administrative fees would render IDR cost-prohibitive for many providers, or

whether there were other, less draconian alternatives to such an increase. Plaintiffs’ brief addresses

these legal issues. EDPMA provides below additional information for the Court’s consideration.
A. The December 2022 Fee Guidance Improperly Shifts to the Parties the Costs

of Services That the IDR Entities Certified They Would Provide and for
Which They Will Be Paid.

The NSA authorizes the Departments to set the amounts of nonrefundable administrative
fees. The statute, however, explicitly provides that those administrative fees are intended to
compensate solely the government—not the IDR entity—for its expenses. The administrative fee
must be “equal to the amount of expenditures estimated to be made by the Secretary for such year
in carrying out the IDR process”:

(8) Administrative fee

(A) In general. Each party to [an IDR] determination . . . shall pay to the
Secretary, at such time and in such manner as specified by the Secretary, a fee for
participating in the IDR process with respect to such determination in an amount
described in subparagraph (B) for such year.

(B) Amount of fee. The amount described in this subparagraph for a year
is an amount established by the Secretary in a manner such that the total amount of
fees paid under this paragraph for such year is estimated fo be equal to the amount
of expenditures estimated to be made by the Secretary for such year in carrying out
the IDR process.

42 U.S.C. § 300gg-111(c)(8) (emphasis added).

The stated rationale of the December 2022 Fee Guidance was that the sevenfold increase
in administrative fees was necessary to cover the increased costs of IDR eligibility determinations
that the government would incur as a result of the unanticipated flood of IDR claims. But as the
Departments previously acknowledged, these eligibility determinations are supposed to be made
by the IDR entity, not by the government. The IDR entity is already being compensated for those

very services by the “loser pays” IDR entity fee. Thus, the costs on which the Departments are
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basing the extraordinary fee increase should not be costs of the government at all.

The December 2022 Fee Guidance is directly contrary to prior agency statements.
Concurrently with the September 2021 Rule, CMS issued a fee guidance setting the IDR entity
and administrative fees for Calendar Year 2022. (Ex. 7.) CMS set the IDR entity fees at a range
of $200-$500 for single determinations and $268-$670 for batched determinations. The agency
noted that it had considered a number of factors, including ensuring that the fees would not make
“participating in the Federal IDR process . . . cost-prohibitive, especially for smaller providers and
facilities.” Id. at 3. CMS therefore set the nonrefundable administrative fee for 2022 at $50, based
on “review of anticipated expenditures by the Departments in carrying out the Federal IDR process
for 2022.” Id. (emphasis added).

On October 31, 2022, CMS issued fee guidance for Calendar Year 2023. (Ex. 8.) This
guidance raised the IDR entity fees $200-$700 for single determinations and $268-$938 for
batched determinations. /d. at 6. The Departments stated that this increase in the IDR entity fees
was necessary given the high volume of disputes and complex eligibility determinations. Id. at 5.
The guidance, however, left the $50 nonrefundable administrative fee in place, concluding that
existing data did not require a change for 2023. See id. at 3-4.

Yet not even two months later, the Departments increased the administrative fees to $350,
allegedly because of the government’s increased costs in conducting eligibility reviews:

[Tlhere is a significant backlog of disputes pending eligibility determinations before

certified IDR entities which has continued to grow since the publication of the prior 2023

guidance [a mere two months earlier]. To address this issue, the Departments have engaged

a contractor and government staff to conduct pre-eligibility reviews, which include

outreach and technical assistance in support of the certified IDR entities’ eligibility
determinations.

(Ex. 1 at 3 (emphasis added).)



Case 6:23-cv-00059-JDK  Document 39 Filed 02/21/23 Page 14 of 22 PagelD #:. 282

But the Departments’ justification flatly contradicted their previous statements, which
required that, as a condition of certification, potential IDR entities represent that they have the
capacity and ability to make these IDR eligibility determinations. For example, in the September
2021 Rule, the Departments set forth the services IDR entities must provide to receive certification:

In order to be certified, an IDR entity must possess (directly or through contracts or other
arrangements) and demonstrate sufficient arbitration and claims administration of health
care services, managed care, billing, coding, medical, and legal expertise. With regard to
medical expertise, where the payment determination depends on the patient acuity or the
complexity of furnishing the qualified IDR item or service, or the level of training,
experience, and quality and outcome measurements of the provider or facility that
furnished the qualified IDR item or service, the IDR entity should have available medical
expertise with the appropriate training and experience in the field of medicine involved in
the qualified IDR item or service. Additionally, the IDR entity must employ (directly or
through contracts or other arrangements) sufficient personnel to make determinations
within the 30 business days allowed for such determinations. To satisfy this standard, the
written documentation the IDR entity submits must include a description of its
organizational structure and capabilities, including an organizational chart and the
credentials, responsibilities, and number of personnel employed to make determinations.

86 Fed. Reg. at 56,002 (emphasis added).

The Departments also expressly stated that the IDR entities’ ability to provide such
services—including eligibility determinations—will be factored into the /DR entity fee, not into
the nonrefundable administrative fee that is paid to the government:

The Departments will also consider the anticipated time and resources needed for certified
IDR entities to meet the requirements of these interim final rules, such as the time and
resources needed to obtain certification, making payment determinations (including
determining whether the dispute belongs in the Federal IDR process), data reporting, and
audits. The Departments will also consider factors such as the anticipated volume of
payment determinations under the Federal IDR process and adequacy of the Federal IDR
process capacity to efficiently handle the volume of IDR initiations and payment
determinations. The Departments will review and update the allowable fee range annually
based on these factors and the impact of inflation and other cost increases. The Departments
seek comment on these factors and any additional factors that should be considered when
determining the range for allowable certified IDR entity fees.

Id. at 56,005 (emphasis added).
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Accordingly, the entire basis for the $350 administrative fee—the government’s alleged
increased costs in making eligibility determinations—is contradicted by the Departments’ previous
acknowledgement that such determinations are the province of the IDR entity, which will be paid
for those determinations through the IDR entity fee. The Departments have failed to give any
explanation for this about-face, and there is no lawful basis for the December 2022 Fee Guidance.

In fact, the fee increase was entirely unnecessary. All information needed to determine
claim eligibility for the federal IDR process is in the possession of the payers. The Departments
needed merely to require payers to provide clear and readily decipherable eligibility information
to physicians with the initial payment (or denial) remitted. In that way, physicians could easily be
able to identify eligible claims for the federal IDR process, as opposed to claims subject to other
state statutes and regulations. Physicians would therefore present only eligible claims for
consideration by the IDR entities. This time- and money-saving solution would benefit all
concerned by eliminating claims that proceed to IDR but are only later determined to be ineligible.
Thus far, however, the Departments have refused to impose on payers this minimal obligation.

B. The Departments’ “Batching” Provisions Are Not a Viable Solution.

Congress recognized that the costs of IDR—the nonrefundable administrative fee, together
with the IDR entity’s fee—could make IDR effectively unavailable to physicians if they have to
arbitrate one claim at a time. When the potential reimbursement obtained through IDR will be less
than the costs of attempting to obtain it, IDR makes no economic sense.

That certainly is the case with emergency medicine. Emergency physicians deliver specific
services in the emergency department setting that correspond to CPT codes describing emergency
care evaluation and management (E/M) services (i.e., CPT E/M Codes 99281-99285). Although

physician practice reimbursement for these services varies by contract, the total incremental

10
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differential payment rate for an emergency E/M visit between what is generally remitted as the
QPA and what historically was remitted to providers before implementation of the NSA, even the
highest level visit, is generally less than the $350 administrative fee. This means that the amount
in dispute in IDR for a single emergency E/M visit will be even less than $350 administrative fee
in the December 2022 Fee Guidance. (Ex.9.)

Congress provided a solution to this problem. The NSA allows for “batching” of related
claims in a single IDR proceeding if (1) the services are provided by the same physician,
(2) payments for those services is required to be made by the same plan or issuer; (3) the services
are related to the treatment of a similar condition; and (4) the services were furnished within the
same 30-day period. 42 U.S.C. § 300gg-111(c)(3)(A)(1)—(iv).

For batching to function properly and achieve the economies of scale envisioned by
Congress, payers must provide physicians with sufficient information to determine—at the most
fundamental level—whether a claim is even subject to the NSA or, instead, is governed by a
“specified state law,” see supra p. 5, and whether it makes sense to proceed to arbitration, including
an analysis whether all the other batching requirements set out in the NSA have been satisfied.
But the Department’s implementation of the NSA, including their failure to require payers to
supply physicians with basic information,® has left physicians with no meaningful options for
challenging—or even ascertaining the basis of—insurers’ reimbursements.

For example, EDPMA has found that insurers routinely fail to comply with the NSA’s

QPA disclosure requirements. Insurers often do not indicate that the QPA applies for purposes of

8 Congress charged the Departments with enforcing the transparency requirements of the NSA,
including specifying the information that insurers “shall share” with providers when determining
the QPA, as well as “a process to receive complaints of violations” of the QPA requirements. 42
U.S.C. § 300gg-111(a)(2)(B)(ii), (iv).

11
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determining the cost-sharing amount for out-of-network services (the “recognized amount™). (Ex.
10 at 1-5; Ex. 11 at 3-4, 7-9; Ex. 12.) When it is unclear whether the cost-sharing amount included
in the remittance notice is the recognized amount, physicians are unable to verify whether that
amount is accurate, resulting in confusion for both patients and providers, and sometimes resulting
in patients being billed for incorrect amounts—putting patients right back into the middle of billing
disputes, contrary to one of the key purposes of the NSA. (Ex. 10 at 2-4.)

Indeed, EDPMA has found that insurers fail readily to provide the QPA at all in 91% of
their initial payments or notices of denial, often off-loading it onto separate portals or look-up
tools, imposing unnecessary obligations on an already overburdened delivery system. (Ex. 13 at
1.) This dearth of information is particularly problematic in the emergency medicine context.
Because of the realities of acute, non-scheduled care, emergency medicine providers often receive
little to no information at the time the patient is treated. In fact, because of the unique requirements
of EMTALA, emergency medicine groups do not collect billing or cost-sharing information before
stabilizing the patient. (Ex. 10 at 1-4.) Instead, emergency medicine practices must wait until
after care has been rendered, and then wade through the staggering morass of individual policy
benefits, which often requires extensive back-and-forth with the insurer and the patient.

The lack of information is even more problematic when it comes to self-insured/self-
funded group health plans. Physicians cannot batch together all such claims by a third-party
administrator or a labor union (for example, they cannot batch all self-insured BlueCross claims,
or all self-insured Aetna claims). To accurately batch claims from self-insured/self-funded group
health plans, providers must engage in a three-part analysis: (1) whether the relevant plan is self-
insured (for example, if BlueCross is acting as an insurer or third-party administrator), and, if so,

(2) whether it is an employer- or union-sponsored plan, and (3) who is the employer or labor union

12
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sponsor. This basic information is generally not being provided by payers, and when it is, it is not
readily accessible or decipherable. (Exs. 9, 12.) As a result, disputes that otherwise would be
“batchable” and combined for economic efficiency now must be separated into single-payment
determination requests—each of which requires payment of the $350 administrative fee. Without a
requirement specifying the information that payers must share with providers, batching cannot be
effective, and physicians are left with no means of recovering the fair and reasonable reimbursement
that Congress intended.

II. The Departments’ Actions Will Result in Serious Adverse Consequences for the
Delivery of Emergency Care to Patients.

The inability of emergency physicians to obtain fair reimbursement for their services does
not harm only physicians. It has serious adverse consequences for the delivery of emergency care
to patients in this country.

Key congressional architects of the NSA warned of the devastating consequences for this
nation’s healthcare system of inadequate physician reimbursement rates:

[W]e already know insurers are looking for any way they can pay the least amount possible.

They will work to push those rates down, regardless of what it means for community

providers like physicians, hospitals, and our constituents who they employ. With no federal

network adequacy standards, plans can push rates down and drop providers from networks
with no consequences, leaving patients holding the bag.

(Ex. 14.) Legislators also specifically warned the Departments that their implementation of the
NSA “could incentivize insurance companies to set artificially low payment rates, which could
narrow networks and jeopardize patient access to care—the exact opposite of the goal of the law.”
(Ex. 15 at2.)

What members of Congress feared has already come true. First, out-of-network
reimbursement rates for physicians have declined dramatically since the Departments’

implementation of the NSA. This means that emergency physicians must attempt to recover
13
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through IDR greater amounts than ever before—or lose any chance to obtain fair and reasonable
reimbursement for their services to their patients.

EDPMA has analyzed data from its members to ascertain the effects of the implementation
of the NSA on emergency medicine. In a 2022 survey of its members, EDPMA compared pre-
NSA (2021) out-of-network allowed amounts to post-NSA (2022) allowed amounts. EDPMA
found that post-NSA out-of-network payments decreased 92% of the time compared to pre-NSA
amounts, with an average decrease of 32% per emergency room visit. (Ex. 13 at 1.) Furthermore,
the allowed amounts for emergency medicine services ranged from a weighted average of 126%-
145% of Medicare rates. This represents cuts of at least 25-65% from pre-NSA average out-of-
network reimbursement levels for emergency medicine. (Ex. 13 at 2 n.4.)

For example, EDPMA reviewed a dataset sample for pre- and post-NSA out-of-network
reimbursements for a Level 4 service (CPT Code 99284) and a Level 5 service (CPT Code 99285).
Before the NSA, the average out-of-network reimbursement was $413.92 for a Level 4 visit, and
$592.50 for a Level 5 visit. (Ex. 16.) After the NSA, the average out-of-network reimbursement
for a Level 4 visit declined by 57% ($236.78) down to $177.14; and the average reimbursement
for a Level 5 visit declined by 55% ($328.06), down to $264.44. (Id.) In both cases, it would
make no economic sense for a physician to attempt to recoup those amounts in IDR, when the
Departments’ new $350 nonrefundable administrative fee alone is greater than the potential
recovery. And that is before the physician takes into account the possibility of losing the IDR and
therefore having to pay the IDR entity’s fees on top of the nonrefundable administrative fees.

These adverse consequences have not been limited to out-of-network reimbursements, but
have affected in-network reimbursements as well. The Departments’ implementation of the NSA

already has had the effect of narrowing provider networks and thereby reducing the availability of
14
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healthcare to patients. Numerous physician practices have received from insurers termination
notices of longstanding network agreements (including agreements that currently protect patients
in rural and underserved communities) or threats to terminate existing agreements unless the
physicians agree to substantial discounts from their contracted rates. (Ex. 17.) Some of those
termination letters even cited the Rules as justification. (See Ex. 18; see also Exs. 19, 20.) These
factors have exacerbated existing health disparities and patient access issues in rural and urban
underserved communities.” (Ex. 15 at 2.)

Because of the dramatic and unexpected reduction in reimbursements by commercial
payers, previous subsidizing cross-funding that had guaranteed a patient’s access to emergency
care under EMTALA no longer exists. Instead, hospitals—many of which are already in severe
financial distress—are now being asked to shoulder the brunt of these costs, potentially crippling
this country’s healthcare safety net. (Ex. 13 at 2.) Moreover, emergency medicine physicians as
a whole are expected to see a reduction in commercial reimbursement of almost 87 billion annually
as a result of payers leveraging the unintended consequences of the NSA. (Id.)° If the
Departments’ implementation of the NSA is upheld, the current understaffing of emergency
departments will only worsen, reducing patient access to emergency care, particularly in
underserved and rural communities. (/d.)

CONCLUSION

EDPMA requests that the Court grant Plaintiffs’ Motion for Summary Judgment.

DATED: February 21, 2023 Respectfully submitted,
/s/Jack R. Bierig
Jack R. Bierig (lead attorney)
(Admitted Pro Hac Vice)
[llinois State Bar No. 0207039

? At the same time, commercial payers are seeing record earnings. (See, e.g., Ex. 21.)
15
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop 00-00-00
Baltimore, Maryland 21244-1850

CMS

. . CENTERS FOR MEDICARE & MEDICAID SERVICES
Center for Consumer Information & Insurance Oversight

DATE: DECEMBER 23, 2022

SUBJECT: AMENDMENT TO THE CALENDAR YEAR 2023 FEE GUIDANCE FOR THE
FEDERAL INDEPENDENT DISPUTE RESOLUTION PROCESS UNDER THE NO
SURPRISES ACT: CHANGE IN ADMINISTRATIVE FEE

Summary of Major Updates: This guidance amends the previous “Calendar Year 2023 Fee
Guidance for the Federal Independent Dispute Resolution Process under the No Surprises Act”
released on October 31, 2022 (prior 2023 guidance).! The Departments of Health and Human
Services (HHS), Labor, and the Treasury (collectively, the Departments) are amending the prior
2023 guidance to increase the administrative fee for the Federal independent dispute resolution
(IDR) process from $50 to $350 per party for disputes initiated during the calendar year
beginning January 1, 2023, due to supplemental data analysis and increasing expenditures in
carrying out the Federal IDR process since the development of the prior 2023 guidance. These
changes are described further in Section II of this guidance. No changes have been made to the
2023 certified IDR entity fee ranges for single or batched determinations.

I Introduction

Section 9816(c) of the Internal Revenue Code (Code), section 716(c) of the Employee
Retirement Income Security Act of 1974 (ERISA), and section 2799A—1(c) of the Public Health
Service Act (PHS Act), as added by the No Surprises Act (NSA), direct the Departments to
establish a Federal IDR process that nonparticipating facilities, nonparticipating providers, group
health plans, health insurance issuers, and Federal Employees Health Benefits (FEHB) carriers
(the parties)? may use following the end of an open negotiation period to determine the out-of-
network rate for out-of-network emergency services and certain items and services provided by
nonparticipating providers at in-network facilities, when a specified state law or All-Payer Model
Agreement does not apply. Code section 9817, ERISA section 717, and PHS Act section 2799A—
2(b), also added by the NSA, direct the Departments to establish a similar Federal IDR process
that nonparticipating providers of air ambulance services, plans, issuers, and FEHB carriers may
use following the end of an open negotiation period to determine payment for qualified services
furnished by nonparticipating providers of air ambulance services when a specified state law or
All-Payer Model Agreement does not apply.

! https://www.cms.gov/cciio/resources/regulations-and-guidance/downloads/cy2023-fee-guidance-federal-
independent-dispute-resolution-process-nsa.pdf.

2 Section 102 of the NSA amends the Federal Employees Health Benefits (FEHB) Program statute to require each
contract with a carrier to require the carrier to comply with requirements described in the provisions of these
sections of the Code, ERISA, and the PHS Act. Accordingly, the Federal IDR process will be available to resolve
eligible disputes involving FEHB carriers.
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On October 7, 2021, the Departments issued interim final rules titled Requirements Related to
Surprise Billing,; Part II (interim final rules) to implement the Federal IDR process under the
NSA.? The interim final rules establish the parameters governing the administrative fees and the
certified IDR entity fees that certified IDR entities are to collect from the parties.

Under the interim final rules, each party must pay a non-refundable administrative fee for
participating in the Federal IDR process.* The certified IDR entity may invoice the parties for the
administrative fee at the time the certified IDR entity is selected, and the parties must pay the
administrative fee by the time of offer submission.®> The administrative fee is paid by each party
to the certified IDR entity and remitted to the Departments.® The administrative fee is established
annually in a manner so that the total administrative fees collected for a year are estimated to be
equal to the amount of expenditures estimated to be made by the Departments to carry out the
Federal IDR process for that year.’

Additionally, under the interim final rules, each party must also pay a certified IDR entity fee to
the certified IDR entity at the time that the party submits its offer.® However, the non-prevailing
party is ultimately responsible for the full certified IDR entity fee, which is retained by the
certified IDR entity for the IDR services it performed.’ The certified IDR entity fee that was paid
by the prevailing party will be returned to the prevailing party by the certified IDR entity within
30 business days following the date of the payment determination. '° If the parties reach an
agreement after initiating the Federal IDR process but before the certified IDR entity makes a
payment determination, the certified IDR entity fee will be split evenly between the parties,
unless the parties agree on an alternative method for allocating the certified IDR entity fee.!' If
the initiating party withdraws a dispute after a certified IDR entity has been assigned but before
the certified IDR entity makes a payment determination, similarly the certified IDR entity fee
will be split evenly between the parties. In the case of batched determinations, '? the certified
IDR entity may make different payment determinations for each qualified IDR item or service
under dispute. In these cases, the party with the fewest determinations in its favor is considered
the non-prevailing party and is responsible for the full certified IDR entity fee. If each party

386 FR 55980 (October 7, 2021). The Departments also issued Requirements Related to Surprise Billing; Final
Rules; however, these final rules do not finalize the requirements related to the certified IDR entity fees or
administrative fees. 87 FR 52618 (August 26, 2022).

426 CFR 54.9816-8T(d)(2)(i), 29 CFR 2590.716-8(d)(2)(i), and 45 CFR 149.510(d)(2)(1).

5> See Federal Independent Dispute Resolution (IDR) Process Guidance for Disputing Parties, available at:
https://www.cms.gov/files/document/rev-102822-idr-guidance-disputing-parties.pdf.

626 CFR 54.9816-8T(e)(2)(ix), 29 CFR 2590.716-8(e)(2)(ix), and 45 CFR 149.510(e)(2)(ix). The NSA directed the
Departments to jointly establish one Federal IDR process. To operationalize the Federal IDR process, HHS collects
administrative fees for all disputes initiated under the Federal IDR process, including the administrative fees paid in
connection with the Federal IDR process for health plans that are subject to the Code or ERISA.

726 CFR 54.9816-8T(d)(2)(ii), 29 CFR 2590.716-8(d)(2)(ii), and 45 CFR 149.510(d)(2)(ii).

826 CFR 54.9816-8T(d)(1)(ii), 29 CFR 2590.716-8(d)(1)(ii), and 45 CFR 149.510(d)(1)(ii).

926 CFR 54.9816-8T(d)(1)(i), 29 CFR 2590.716-8(d)(1)(i), and 45 CFR 149.510(d)(1)(i).

1026 CFR 54.9816-8T(d)(1)(ii), 29 CFR 2590.716-8(d)(1)(ii), and 45 CFR 149.510(d)(1)(ii).

1126 CFR 54.9816-8T(c)(2)(ii), 29 CFR 2590.716-8(c)(2)(ii), and 45 CFR 149.510(c)(2)(ii).

12 Batched determinations involve multiple qualified IDR items or services that are considered jointly by a certified
IDR entity for purposes of the Federal IDR process. 26 CFR 54.9816-8T(a)(2)(i), 29 CFR 2590.716-8(a)(2)(i), and
45 CFR 149.510(a)(2)(i).
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prevails in an equal number of determinations, the certified IDR entity fee will be split evenly
between the parties. '3

On September 30, 2021, the Departments issued “Calendar Year 2022 Fee Guidance for the
Federal Independent Dispute Resolution Process under the No Surprises Act,” which provided
fee guidance for calendar year 2022 (the 2022 guidance).'* Under the 2022 guidance, the
Departments established an administrative fee of $50 due from each party participating in the
Federal IDR process. The 2022 guidance also established the range for fixed certified IDR entity
fees for single determinations as $200-$500, and the range for fixed certified IDR entity fees for
batched determinations as $268—$670, unless otherwise approved by the Departments.

On October 31, 2022, the Departments issued the prior 2023 guidance,'* which provided fee
guidance for calendar year 2023. In the prior 2023 guidance, the Departments provided that the
administrative fee due from each party participating in the Federal IDR process would remain
$50 in 2023. The prior 2023 guidance also established the range for fixed certified IDR entity
fees for single determinations as $200-$700, and the range for fixed certified IDR entity fees for
batched determinations as $268—$938, unless otherwise approved by the Departments.

As stated in both the prior 2023 guidance and the Federal IDR process status update, ¢ and as
described more fully in Section II of this amended guidance, there is a significant backlog of
disputes pending eligibility determinations before certified IDR entities which has continued to
grow since the publication of the prior 2023 guidance. To address this issue, the Departments
have engaged a contractor and government staff to conduct pre-eligibility reviews, which include
outreach and technical assistance in support of the certified IDR entities’ eligibility
determinations.!” The Departments’ intent is that these pre-eligibility reviews will facilitate
certified IDR entities’ eligibility decisions for disputes where the Federal IDR process eligibility
is in question by providing recommendations to certified IDR entities regarding eligibility of
disputes. Because the NSA establishes specific parameters for eligibility for the Federal IDR
process, a significant amount of information is required to determine whether a dispute is eligible
for the process based on statutory and regulatory requirements. As detailed in the “Contested
Dispute Eligibility” section of the Initial Report on the Federal Independent Dispute Resolution
(IDR) Process, April 15 — September 30, 2022,'8 this work is time and resource intensive,
especially when both parties do not provide all information required during the Federal IDR

1386 FR 55980, 56001.

14 See Calendar Year 2022 Fee Guidance for the Federal Independent Dispute Resolution Process Under the No
Surprises Act, available at: https://www.cms.gov/CCIIO/Resources/Regulations-and-
Guidance/Downloads/Technical-Guidance-CY?2022-Fee-Guidance-Federal-Independent-Dispute-Resolution-
Process-NSA.pdf.

15 See Calendar Year 2023 Fee Guidance for the Federal Independent Dispute Resolution Process under the No
Surprises Act, available at: https://www.cms.gov/cciio/resources/regulations-and-guidance/downloads/cy2023-fee-
guidance-federal-independent-dispute-resolution-process-nsa.pdf.

16 See Federal Independent Dispute Resolution Process Status Update, available at:
https://www.cms.gov/files/document/federal-idr-process-status-update-august-2022.pdf.

17 See Notice of the Federal Independent Dispute Resolution (IDR) Team Technical Assistance to Certified
Independent Dispute Resolution Entities (IDREs) in the Dispute Eligibility Determination Process, available at:
https://www.cms.gov/files/document/idre-eligibility-support-guidance-11212022-final-updated.pdf.

18 See the Initial Report on the Federal Independent Dispute Resolution (IDR) Process, April 15 — September 30,
2022, available at: https://www.cms.gov/nosurprises/policies-and-resources/overview-of-rules-fact-sheets.
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process initiation, and delays certified IDR entities’ eligibility determinations. The goal of the
pre-eligibility reviews is to resolve the dispute backlog and ensure more timely processing of
disputes assigned to certified IDR entities.

As stated above, the administrative fee must be established in a manner so that the total
administrative fees collected are estimated to be equal to the amount of expenditures estimated to
be made by the Departments to carry out the Federal IDR process. ! Accordingly, this amended
guidance modifies the administrative fee announced in the prior 2023 guidance to reflect the
rising volume of disputes and additional expenditures associated with the Departments’
enhanced role in 2023 in conducting pre-eligibility reviews to address the backlog of disputes.
This amended guidance also restates, but does not change, the allowable ranges for certified IDR
entity fees related to single determinations and batched determinations for calendar year 2023 as
set forth in the prior 2023 guidance. Additionally, this guidance does not change the information
that IDR entities seeking certification and certified IDR entities must provide to the Departments
if they seek approval to charge certified IDR entity fees outside of the allowable ranges set by
the Departments, or the process for providing that information. Accordingly, that information is
omitted from this amended guidance.

1I. Administrative Fee for Calendar Year 2023

The interim final rules provide that the administrative fee amount will be established by the
Departments in a manner so that the total administrative fees collected during a year are
approximately equal to the estimated amount of expenditures made by the Departments in
carrying out the Federal IDR process for that year.? In initially setting the administrative fee for
2023 in the prior 2023 guidance, the Departments considered the costs to administer the Federal
IDR process during 2022, including the staffing and contracting costs related to certification and
oversight of certified IDR entities; the costs of developing and publishing reports as required
under Code sections 9816 and 9817, ERISA sections 716 and 717, and PHS Act sections
2799A—1 and 2799A-2; the costs of collecting the administrative fees from certified IDR
entities; and the costs of maintaining the Federal IDR portal.?! The Departments are now issuing
this amended guidance to update the amount of the administrative fee to reflect the additional
cost to the Departments to administer the Federal IDR process as a result of the Departments’
enhanced role in calendar year 2023 in conducting pre-eligibility reviews to allow the certified
IDR entities to complete their eligibility determinations more efficiently.

Between April 15, 2022 (the date the Departments launched the Federal IDR portal) and
December 5, 2022, disputing parties initiated over 164,000 disputes through the Federal IDR
portal. This case load is nearly ten times greater than the Departments initially estimated it would
be over the course of a full calendar year. During that time, non-initiating parties challenged the
eligibility of over 68,000 disputes for the Federal IDR process. These contested disputes
involved complex eligibility determinations that have required certified IDR entities to expend
considerable time and resources to review. Of the disputes initiated between April 15, 2022, and
December 5, 2022, certified IDR entities rendered payment determinations for over 11,000

1926 CFR 54.9816-8T(d)(2)(ii), 29 CFR 2590.716-8(d)(2)(ii), and 45 CFR 149.510(d)(2)(ii).
20 26 CFR 54.9816-8T(d)(2)(ii), 29 CFR 2590.716-8(d)(2)(ii), and 45 CFR 149.510(d)(2)(ii).
2186 FR 55980, 56001-56002.



Case 6:23-cv-00059-JDK Document 39-1 Filed 02/21/23 Page 6 of 8 PagelD #: 296

disputes, but found over 23,000 disputes ineligible for the Federal IDR process.?? This situation
has resulted in low collections of the administrative fee relative to the volume of disputes
processed in the portal, and, as referenced in the /nitial Report on the Federal Independent
Dispute Resolution (IDR) Process, April 15 — September 30, 2022,% low collections of the
administrative fee relative to the Departments’ expenditures in the first two calendar quarters of
Federal IDR process operations. Since September 30, 2022, the end of the period for which the
Departments had estimated the number of disputes for the purpose of establishing the 2023
administrative fee in the prior 2023 guidance, the dispute initiation rate has continued to grow,
with continued lower-than-expected administrative fee collections. For example, for the week of
November 21, 2022, 13,304 disputes were submitted. This one-week number is over half of the
approximately 22,000 disputes that the Departments anticipated before launching the Federal
IDR portal would be submitted as part of the Federal IDR process each year.

The process of determining whether a dispute is eligible for the Federal IDR process has been a
more significant burden for certified IDR entities than either the Departments or the certified
IDR entities initially expected. To address the growing dispute backlog and reduce the burden on
certified IDR entities associated with assessing eligibility, the Departments have engaged
government staff and contractor resources to conduct pre-eligibility reviews by performing
research and outreach on disputes pending eligibility determinations, including identifying and
obtaining information necessary for certified IDR entities to determine eligibility, and the
Departments will continue to do so in 2023.2* Specifically, this outreach may involve collecting
information on the details related to state/federal jurisdiction, correct batching and bundling,
compliance with applicable timelines, completion of open negotiations, and other issues relevant
to eligibility. The Departments anticipate that continuing these efforts in 2023, in addition to
pursuing other major reforms to accelerate throughput, will allow certified IDR entities to focus
on making payment determinations and expedite the resolution of initiated disputes.

During the first several months of the Federal IDR process, data system challenges prevented the
Departments from being able to reliably aggregate certain data points that could be used to
calculate the administrative fee. Since then, the Departments have been working to make
systemic improvements to allow the aggregation of data needed to estimate the rate at which
disputes are determined eligible for the Federal IDR process and the rate at which one or both
parties pay the administrative fee for the purpose of calculating the administrative fee. As a
result, the Departments have found that the $50 administrative fee set forth in the prior 2023
guidance will not be sufficient to ensure the total administrative fees will equal the estimated
costs to the Departments of carrying out the functions of the Federal IDR process in 2023,

22 As noted above, certified IDR entities may invoice parties for the administrative fee at the time the certified IDR
entity is selected, but the Departments permit parties to pay the administrative fee on or before the time of offer
submission. If an offer is not submitted because the certified IDR entity determines the dispute is ineligible for the
Federal IDR process, the administrative fee is often not collected.

23 See “Administrative Fees and Expenditures” section in the Initial Report on the Federal Independent Dispute
Resolution (IDR) Process, April 15 — September 30, 2022, available at: https://www.cms.gov/nosurprises/policies-
and-resources/overview-of-rules-fact-sheets.

24 See Notice of the Federal Independent Dispute Resolution (IDR) Team Technical Assistance to Certified
Independent Dispute Resolution Entities (IDREs) in the Dispute Eligibility Determination Process, available at:
https://www.cms.gov/files/document/idre-eligibility-support-guidance-11212022-final-updated.pdf.
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especially given the increased expenditures estimated to be made by the Departments to conduct
pre-eligibility reviews.

The Departments have therefore recalculated the calendar year 2023 administrative fee amount
to reflect their estimated increased expenditures. The administrative fee due from each party for
participating in the Federal IDR process will increase from $50 set forth in the prior 2023
guidance to $350 for disputes initiated during the calendar year beginning January 1, 2023.

I11. Certified IDR Entity Fee Range for Calendar Year 2023

The preamble to the interim final rules states that the Departments will consider certain factors in
setting the permitted certified IDR entity fee range, including the current IDR entity fees for
state-managed IDR processes that are similar to the Federal IDR process, the anticipated time
and resources needed for certified IDR entities to meet the requirements of the rules, such as the
time and resources needed to make payment determinations (including determining whether the
dispute belongs in the Federal IDR process), data reporting, and audits.?> The Departments will
also consider the anticipated volume of Federal IDR initiations and payment determinations and
the adequacy of the Federal IDR process capacity to efficiently handle the volume of Federal
IDR initiations and payment determinations.

As stated in the prior 2023 guidance, in setting the certified IDR entity fee ranges for calendar
year 2023, the Departments considered the anticipated time and resources needed for certified
IDR entities to meet the requirements of the Federal IDR process, such as the time and resources
needed for IDR entity certifications, making payment determinations (including determining
whether the dispute belongs in the Federal IDR process), data reporting, and responding to
audits. As explained in Section II of this amended guidance, during calendar year 2022, certified
IDR entities incurred more administrative burden than originally anticipated by the Departments.
To account for this additional administrative burden in the upcoming calendar year, while also
recognizing the need to keep the Federal IDR process from being cost prohibitive for disputing
parties, the Departments have endeavored to strike a balance by increasing the range for
permitted certified IDR entity fees for calendar year 2023 by a reasonable amount. A full
description of the analysis and considerations the Departments made in setting the calendar year
2023 certified IDR entity fee ranges for single and batched determinations appears in the prior
2023 guidance.?®

Accordingly, this amended guidance confirms that, beginning January 1, 2023, certified IDR
entities are permitted to charge a fixed certified IDR entity fee for single determinations within
the range of $200-$700, unless otherwise approved by the Departments.?” The Departments
remain of the view that this range will keep costs reasonable, thereby reducing the potential for

2586 FR 55980, 56005.

26 See Calendar Year 2023 Fee Guidance for the Federal Independent Dispute Resolution Process under the No
Surprises Act, available at: https://www.cms.gov/cciio/resources/regulations-and-guidance/downloads/cy2023-fee-
guidance-federal-independent-dispute-resolution-process-nsa.pdf.

27 A description of the process for certified IDR entities to charge a fixed fee beyond the upper or lower bounds for
calendar year 2023 is set forth in Section V of the prior 2023 guidance. See Calendar Year 2023 Fee Guidance for
the Federal Independent Dispute Resolution Process under the No Surprises Act, available at:
https://www.cms.gov/cciio/resources/regulations-and-guidance/downloads/cy2023-fee-guidance-federal-
independent-dispute-resolution-process-nsa.pdf.
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excessive certified IDR entity fees that could result in inflated health care and insurance costs
that could ultimately be passed on to consumers.

With regard to batched determinations, based on experience from calendar year 2022, the
Departments also remain of the view that certified IDR entities incur increased workload based
on the number of qualified IDR items or services (hereafter, “line items”’) within a batched
determination. For example, it generally requires more work for the certified IDR entity to
review a batched determination with 80 line items than one with 10 line items. The certified IDR
entity must evaluate each line item within the batch to ensure it adheres to statutory and
regulatory requirements and Federal IDR process guidance. Only when each line item is
determined to meet these standards may the batch move forward in the process and be
determined eligible for the Federal IDR process. If determined eligible, there are several further
process steps that must occur before a payment determination can be made.

For calendar year 2023, this amended guidance confirms that if a certified IDR entity chooses to
charge a different fixed certified IDR entity fee for batched determinations, that fee must be
within a range of $268-$938, unless otherwise approved by the Departments. In addition,
without the need to seek further approval, to account for the differential in the workload of
batched determinations, a certified IDR entity may charge the following percentage of its
approved certified IDR entity batched determination fee (“batching percentage”) for batched
determinations, based on the number of line items initially submitted in the batch:

2-20 line items: 100% of the approved batched determination fee
21-50 line items: 110% of the approved batched determination fee
51-80 line items: 120% of the approved batched determination fee

81 line items or more: 130% of the approved batched determination fee

The fee ranges for calendar year 2023 established under the prior 2023 guidance, and reiterated
under this amended guidance, reflect the Departments’ intent to minimize the costs of
participating in the Federal IDR process in order to reduce the likelihood of these costs being
passed on to consumers in the form of higher premiums, while balancing the need for the
certified IDR entities to be compensated for the entirety of their work throughout the Federal
IDR process. The Departments are of the view that these fee ranges will fund a robust Federal
IDR process and keep the volume of disputed claims manageable.

The Departments will continue to review relevant data, such as the time and resources needed for
certified IDR entities to make payment determinations, certified IDR entity reporting, and audits,
as well as the volume of disputes and stakeholder feedback, and adjust the allowable certified
IDR entity fee ranges for individual and batched determinations annually. Accordingly, the
Departments will continue to publish guidance annually related to adjustments of these fee
ranges.

IV. For Further Information Contact

For further information about the Federal IDR process or fee guidance, please contact
FederalIDRQuestions@cms.hhs.gov.
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Payment disputes between providers
and health plans

Notices
February 10, 2023

On February 6, 2023, the U.S. District Court for the Eastern District of Texas
issued a judgment and order in Texas Medical Association, et al. v. United States
Department of Health and Human Services, Case No. 6:22-cv-372 (TMA 1),
vacating certain portions of 45 C.F.R. § 149.510(c), 26 C.F.R. § 54.9816-8(c), and
29 C.F.R. § 2590-716-8(c), which are parallel provisions governing the Federal
Independent Dispute Resolution (IDR) process applicable to all payment
disputes. The court also vacated the entirety of 45 C.F.R. § 149.520(b)(3), 26
C.F.R. 8 54.9817-2(b)(3), and 29 C.F.R. § 2590-717-2(b)(3), which are parallel
provisions applicable to air ambulance payment disputes.

As aresult of the TMA Il decision, the Departments are in the process of
evaluating and updating Federal IDR process guidance, systems, and related
documents to make them consistent with the TMA Il decision. Effective
immediately, certified IDR entities should not issue new payment determinations
until receiving further guidance from the Departments. Certified IDR entities
also should recall any payment determinations issued on or after February 6,
2023. Certified IDR entities should continue working through other parts of the
IDR process as they wait for additional direction from the Departments.

November 21, 2022

To support the certified IDREs engaged in making payment determinations
under the Federal Independent Dispute Resolution process, the Federal IDR
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Team is providing technical assistance to certified IDREs on dispute eligibility

determinations. Learn more here.

November 10, 2022

Due to an unplanned system outage on 11/8/2022 and 11/9/2022, initiating
parties may not have been able to submit the Notice of IDR Initiation webform.
This system issue was resolved 11/10/2022. The Departments have granted a 4-
day extension for initiating parties to access the Notice of IDR Initiation web
form to submit IDR payment disputes where the open negotiation period expired
on 11/8/2022, 11/9/2022, and 11/10/2022.

October 19, 2022

The Federal IDR portal has a new Notice of Offer webform that disputing parties
must use to submit their offers to the IDR entity. Beginning October 19, 2022, all
disputes that are not currently within the 10-business day notice of offer phase
and that have not already received Notice of Offer forms will receive a web link
from the certified IDR entity to submit the Notice of Offer through the Federal
IDR portal. View a demo of the new Notice of Offer form.

September 7, 2022

Please be advised that, in order to accommodate the high volume of disputes
currently being initiated in the Federal IDR portal, the Departments are allowing
certified Independent Dispute Resolution entities additional time to collect
information and evaluate the eligibility of disputes. Submitting a complete
dispute with all supporting documentation will help to expedite review.

August 16, 2022

The Federal Independent Dispute Resolution (IDR) system is live. During the
initial implementation of the program, as parties learn more about the process,
some disputes are taking longer than expected to process. In response, the
Departments are:

e Granting requests for extensions submitted by the parties or certified IDR
entities, as appropriate.
e Monitoring the volume and providing additional guidance to certified IDR

entities as necessary.

Please use the following newly published resources to avoid unnecessary
delays when initiating disputes:
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e Common mistakes and helpful tips for Initiating a dispute.

e Technical Assistance for Certified Independent Dispute Resolution Entities-
August 2022 Edition (PDF)

July 28, 2022

On July 26, 2022, the U.S. District Court for the Eastern District of Texas issued a
judgment and order in LifeNet, Inc v. United States Department of Health and
Human Services (LifeNet), vacating the final sentences of 45 CFR 149.520(b)(2),
26 CFR 54.9817-2T(b)(2), and 29 CFR 2590.717-2 (b)(2), which are parallel
provisions governing the Federal Independent Dispute Resolution (IDR) process
applicable to air ambulance payment disputes. The sentence the court vacated
states, “This information must also clearly demonstrate that the qualifying
payment amount is materially different from the appropriate out-of-network
rate.”

As aresult of the LifeNet decision, effective July 26, 2022, certified IDR
entities may not apply the vacated standard in reaching a payment
determination in any payment dispute related to air ambulance services. The
Departments are directing certified IDR entities to comply with the court’s
judgment and order and are in the process of updating Federal IDR program
guidance and related documents to make them consistent with the LifeNet
decision. The Departments will issue these updates in the near future.

February 28, 2022

The Federal Independent Dispute Resolution (IDR) system is live. Due to a pause
in the launch required to address a court ruling (see February 28 guidance
(PDF)), there may be a backlog of Federal IDR requests and high initial case

volume. This could cause delays in Federal IDR request processing. In response,
the Departments will:

e Grant requests for extensions submitted by the parties or certified IDR
entities, as appropriate.

e Monitor the volume and provide additional guidance, including updates to
the timeframes under the Federal IDR process, as necessary. Updates will
be announced here, and parties with disputes in process will be notified
directly in advance of an update taking effect.
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The “No Surprises” rules create new protections against out-of-network balance

billing and establish a new process, called independent dispute resolution, which
providers (including air ambulance providers), facilities, and health plans can use to
resolve payment disputes for certain out-of-network charges. As of January 2022,
providers, facilities, and health plans can use this process to determine the payment
rates for those services.

When a provider or facility gets a payment denial notice or an initial payment from a
health plan for certain out-of-network services, the health plan, provider, or facility
must start an open negotiation period that lasts 30 business days. At the end of the
negotiation period, if the health plan and provider or facility haven’'t agreed on a
payment amount, either party can begin the independent dispute resolution
process.

The independent dispute resolution process:

e Brings in a third-party, known as a certified independent dispute resolution
entity, to decide the payment amount. The parties have an opportunity to select
the independent dispute resolution entity from a list of certified organizations,
and everyone involved must attest to having no conflicts of interest.

e Requires the provider or facility and the health plan submit payment offers to
the dispute resolution entity and additional information supporting their
payment offers.

e Requires the dispute resolution entity to select from the disputing parties’
payment offers. Both the provider or facility and the health plan must abide by
the entity’s decision and payment must be made within 30 calendar days.

Note: A dispute can’t be started until the required 30-business-day open
negotiation period has ended, and must be started within 4 business days after the
open negotiation period has ended, except in the circumstance described in this
memorandum. (PDF)

Start A Dispute

Have the following information ready:

¢ Information to identify the qualified independent dispute resolution (IDR) items
or services

e Dates and location of items or services

e Type of items or services such as emergency services and post-stabilization
services
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e Codes for corresponding service and place-of-service

e Attestation that items or services are within the scope of the Federal IDR
process

e Your preferred certified IDR entity. See a list of certified independent resolution

entities.

Need help? Try this job aid (PDF) or view other resources on the IDR process.

If the parties agree on a rate after a dispute is started

Disputing parties can continue to negotiate until the IDR entity makes a
determination. If the parties agree on an out-of-network rate for a qualified IDR item
or service after providing notice to the Departments of initiation of the Federal IDR
process, but before the certified IDR entity has made its decision, the initiating party
must notify the Departments. This notification must be sent no later than 3 business
days after the date of the agreement. The initiating party should email the certified
IDR entity and the Departments (at FederallDRQuestions@cms.hhs.gov) and attach a

document that contains the following:

1. The agreed-upon out-of-network rate for the qualified IDR item, or service (that
is, the total payment amount, including both participant, beneficiary, or enrollee
cost sharing and the total plan or coverage payment, including amounts already
paid);

2. Allocation of how parties agree to pay certified IDR entity fee (i.e., if parties

choose not to evenly split the fee); and

3. Signatures from authorized signatories for both the initiating and the non-
initiating party.

This information must be submitted within 3 business days of the agreement.

Deadlines under extenuating circumstances

If the disputing parties experience extenuating circumstances during the IDR
process that prohibit them from complying with deadlines to submit information,
they may complete the Request for Extension of Federal IDR Process Time Periods

Due to Extenuating Circumstances form and email it to the Departments at
FederallDRQuestions@cms.hhs.gov. Parties should include the IDR dispute
reference number on the form.

Get more information about the independent dispute resolution process, including

guidance, FAQs, and model notices.

State-by-state applicability of the Federal IDR process
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Not all items and services are subject to the Federal Independent Dispute

Resolution process. Some states have their own balance billing laws or other laws
that determine out-of-network payment amounts.

The following resources can help determine whether items or services in a state are
subject to the Federal process:

e Chart for Determining the Applicability for the Federal Independent Dispute
Resolution (IDR) Process (PDF)

e Chart Regarding Applicability of the Federal Independent Dispute Resolution
(IDR) Process in Bifurcated States (PDF)

If you have questions about the independent dispute resolution process or would
like to report a potential violation of the process, contact the No Surprises Help
Desk at 1-800-985-3059.

Timelines for dispute resolution processes are counted in business days, defined as
8 a.m. to 5 p.m. Monday through Friday, excluding federal holidays.

Independent Dispute Resolution Reporting

The Department of Health and Human Services, the Department of Labor, and the
Department of the Treasury (the Departments) have released an initial report on the
Federal Independent Dispute Resolution (IDR) process.

The No Surprises Act requires that the Departments make publicly available certain
information on the Federal IDR process for each calendar quarter. This report is a
partial fulfillment of that requirement for the first two calendar quarters of
operation for the Federal IDR portal -that is, from April 15, 2022, through
September 30, 2022. The Departments intend to issue a complete report for these
quarters once all the required data elements are available.

This report makes available information on the number of disputes initiated; the
number of disputes closed; the types of parties engaged in disputes; the types of
services under dispute; and the states in which disputed items and services were
provided. The report also makes available information on expenditures and
administrative fees collected for the Federal IDR process.

Read the report here.




Case 6:23-cv-00059-JDK Document 39-2 Filed 02/21/23 Page 8 of 8 PagelD #: 306

Page Last Modified: 02/16/2023 02:19 PM
Help with File Formats and Plug-Ins

CMSgov (¢ Bo O YN

N

A federal government website managed and paid for by the U.S.
Centers for Medicare & Medicaid Services.
7500 Security Boulevard, Baltimore, MD 21244



Case 6:23-cv-00059-JDK Document 39-3 Filed 02/21/23 Page 1 of 2 PagelD #: 307

EXHIBIT 3



Case 6:23-cv-00059-JDK Document 39-3 Filed 02/21/23 Page 2 of 2 PagelD #: 308

EDPMA Chair Pushes for Clarity and Urgency in Restarting The Federal Independent Dispute
Resolutions Process

EDPMA Chair of the Board, Don Powell, DO FACEP, released the following statement regarding the
summary judgement issued in favor of the Texas Medical Association (TMA), Dr. Adam Corley and UT
Tyler Regional Hospital (collectively “The TMA Plaintiffs”) in “TMA [I” and CMS’ subsequent freeze of the
federal Independent Dispute Resolution (IDR) process:

“The courts have again made clear for the second time in one year that the Departments of Health and
Human Services, Treasury, and Labor (the Tri Departments) improperly implemented the No Surprises
Act (NSA) when giving outsized weight to black-box Qualified Payment Amounts (QPA) calculated by
health insurers in the IDR process,” said Dr. Powell. “Last week’s decision from the U.S. District Court
Eastern District of Texas is an important step toward ensuring a fair and equitable process for resolving
disputes and restoring the level playing field that Congress intended in the NSA.”

“EDPMA understands the need for CMS to freeze IDR determinations while arbiters are properly trained
to follow the letter of the law. It is crucial, however, that CMS issue new guidance that adheres strictly
to the court’s order by Friday, February 17, 2023. Any further delay risks exacerbating the already
severely backlogged process. The backlog was created in part by the federal government’s estimate that
17,000 IDRs would be filed in one year and, as their recent Dec. 2022 report showed, over 90,000 had
been filed in less than six months in 2022. This left the entire IDR system under-resourced.”

“Just as importantly, the freeze creates considerable uncertainty regarding various IDR deadlines. CMS
must ensure to all deadlines related to the initiation of IDR are extended for the period between the
court’s decision on February 6™ and at least one week following the release of updated guidance. This
grace period will ensure all parties understand the criteria on which their submissions will be judged and
avoid jeopardizing the eligibility of any claims otherwise caught in limbo by the temporary freeze.
Finally, urgency in releasing updated guidance is necessary as the pre-existing backlog of IDR decisions
continues to grow each day that IDR determinations are on hold.”

Hi#
About EDPMA:
The Emergency Department Practice Management Association (EDPMA) is the nation’s largest
professional physician trade association focused on the delivery of high-quality, cost-effective care in
the emergency department. EDPMA’s membership includes emergency medicine physician groups of all
sizes, as well as billing, coding, and other professional support organizations that assist healthcare
providers in our nation’s emergency departments. Together, EDPMA’s members deliver (or directly
support) health care for about half of the 146 million patients that visit U.S. emergency departments
each year. Visit http://www.edpma.org.
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Part IlI
Administrative, Procedural, and Miscellaneous

26 CFR 54.9816-6T: Calculating the qualifying payment amounts in 2023

Notice 2023-4
SECTION 1. PURPOSE AND SCOPE

Pursuant to Treas. Reg. § 54.9816-6T(c), 29 CFR 2590.716-6(c), and 45 CFR
149.140(c), this notice provides the percentage increase for calculating the qualifying
payment amounts for items and services furnished during 2023 for purposes of sections
9816 and 9817 of the Internal Revenue Code (Code), sections 716 and 717 of the
Employee Retirement Income Security Act of 1974 (ERISA), and sections 2799A-1 and
2799A-2 of the Public Health Service Act (PHS Act). This notice was drafted in
consultation with the Departments of Labor and Health and Human Services. Similar
guidance for items and services furnished during 2022 was published in Revenue
Procedure 2022-11, 2022-3 IRB 449, and Notice 2022-11, 2022-14 IRB 939."
Percentage increases for calculating the qualifying payment amounts for items and
services furnished in future years may be published in the annual revenue procedure
containing inflation-adjusted items for the following tax year.
SECTION 2. BACKGROUND

The No Surprises Act was enacted as Title | of Division BB of the Consolidated
Appropriations Act, 2021.2 The No Surprises Act added sections 9816 and 9817 to the

Code, sections 716 and 717 to ERISA, and sections 2799A-1 and 2799A-2 to the PHS

" https://www.irs.gov/pub/irs-drop/rp-22-11.pdf and https://www.irs.gov/pub/irs-drop/n-22-11.pdf.
2 Pub. L. 116-260, 134 Stat. 1182 (2020).
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Act. These provisions provide protections against surprise medical bills in certain
circumstances. Surprise medical bills can occur when a patient unexpectedly receives
health care from a provider, facility, or provider of air ambulance services that does not
participate in the network of the individual’s group health plan or group or individual
health insurance coverage (an out-of-network or nonparticipating provider, facility, or
provider of air ambulance services).?

Before the enactment of the No Surprises Act, when the terms of a group health
plan or group or individual health insurance coverage did not provide for coverage of the
entire amount billed by a nonparticipating provider, facility, or provider of air ambulance
services, the provider, facility, or provider of air ambulance services could balance bill
the patient for the amount in excess of the amount paid by the plan or coverage and any
applicable patient cost sharing (unless prohibited under applicable state law). For non-
emergency services and air ambulance services, the patient could also have been
responsible for out-of-network cost-sharing amounts, which may have been higher than
in-network cost-sharing amounts. Under the No Surprises Act, in certain circumstances,
the nonparticipating provider, facility, or provider of air ambulance services can no
longer balance bill the patient for the excess amount, and patient cost sharing is
generally limited to in-network levels. The No Surprises Act and implementing

regulations* provide that, generally, in the absence of an All-Payer Model Agreement

3 The protections against surprise billing additionally apply to health benefits plans offered by carriers
under the Federal Employees Health Benefits (FEHB) Act pursuant to 5 U.S.C. 8902(p). Accordingly, the
guidance provided in this notice applies to FEHB carriers to the extent consistent with their contracts. See
also 5 CFR 890.114.

486 FR 36872 (July 13, 2021).
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under section 1115A of the Social Security Act or specified state law,® a patient’s cost-
sharing amount must be calculated based on the lesser of the qualifying payment
amount® or the amount billed by the provider or facility. In the case of air ambulance
services, the patient’s cost-sharing amount must be calculated based on the lesser of
the qualifying payment amount or the billed amount for the services.

Further, in the absence of an All-Payer Model Agreement or specified state law,’
the No Surprises Act and its implementing regulations provide for a 30-business-day
open negotiation period for group health plans or health insurance issuers offering
group or individual health insurance coverage (plans and issuers) and the
nonparticipating providers, facilities, or providers of air ambulance services to determine
the amount to be paid by the plans or issuers as the out-of-network rate.? If the parties
are unable to reach an agreement through open negotiation, the No Surprises Act
provides for the out-of-network rate to be determined by a certified independent dispute
resolution (IDR) entity through a Federal IDR process set forth in sections 9816(c) and
9817(b) of the Code, sections 716(c) and 717(b) of ERISA, and sections 2799A-1(c)
and 2799A-2(b) of the PHS Act. The statute and implementing interim final regulations
issued in October 2021° and the final regulations issued in August 2022"° provide that,

under the Federal IDR process, the certified IDR entity considers the qualifying payment

5 If an All-Payer Model Agreement or specified state law applies, the applicable Agreement or law
determines the cost-sharing amount. “Specified state law” is defined in § 54.9816-3T, 29 CFR 2590.716-
3, and 45 CFR 149.30.

6 “Qualifying payment amount” is defined in § 54.9816-6T(a)(16), 29 CFR 2590.716-6(a)(16), and 45 CFR
149.140(a)(16).

7 If an All-Payer Model Agreement or specified state law applies, the applicable Agreement or law
determines the out-of-network rate.

8 “Out-of-network rate” is defined in § 54.9816-3T, 29 CFR 2590.716-3, and 45 CFR 149.30.

986 FR 55980 (October 7, 2021).

087 FR 52618 (August 26, 2022).
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amount for the item or service, among other additional circumstances and information
as provided for in the statute and implementing regulations, in determining which offer
to select as the out-of-network rate.

Under § 54.9816-6T(c), 29 CFR 2590.716-6(c), and 45 CFR 149.140(c), for an
item or service furnished during 2022, plans and issuers must calculate the qualifying
payment amount by increasing the median contracted rate (as determined in
accordance with § 54.9816-6T(b), 29 CFR 2590.716-6(b), and 45 CFR 149.140(b)) for
the same or similar item or service under such plan or coverage, on January 31, 2019,
by the combined percentage increase as published by the Department of the Treasury
(Treasury Department) and the Internal Revenue Service (IRS) to reflect the percentage
increase in the consumer price index for all urban consumers (U.S. city average) (CPI-
U) over 2019, such percentage increase over 2020, and such percentage increase over
2021."" Pursuant to Rev. Proc. 2022-11, for items and services provided on or after
January 1, 2022, and before January 1, 2023, the combined percentage increase to
adjust the median contracted rate for the same or similar item or service under such
plan or coverage, on January 31, 2019, is 1.0648523983. The revenue procedure also
provides that plans and issuers may round to the nearest dollar any resulting qualifying
payment amounts.

Pursuant to § 54.9816-6T(c)(3)(i), 29 CFR 2590.716-6(c)(3)(i), and 45 CFR

149.140(c)(3)(i), for an item or service furnished during 2022, a plan or issuer that does

" The calculations of the qualifying payment amounts for anesthesia services, air ambulance services,
and certain other items or services furnished during 2022 for which a plan or issuer has sufficient
information to calculate the median of the contracted rates in 2019 differ slightly, but all use the same
formula for increasing a base rate by the combined percentage increase as published by the Treasury
Department and the IRS to reflect the percentage increase in the CPI-U over 2019 and subsequent years.
See § 54.9816-6T(c)(1)(iii)-(vii), 29 CFR 2590.716-6(c)(1 )(iii)-(vii), and 45 CFR 149.140(c)(1 )(iii)-(vii).

4
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not have sufficient information to calculate the median of the contracted rates in 2019
for the same or similar item or service provided in a geographic region must calculate
the qualifying payment amount by first identifying the rate that is equal to the median of
the in-network allowed amounts for the same or similar item or service provided in the
geographic region in 2021, determined by the plan or issuer through use of any eligible
database, and then increasing that rate by the percentage increase in the CPI-U over
2021. Similarly, in the case of a newly covered item or service furnished during the first
coverage year, when a plan or issuer does not have sufficient information to calculate
the median of the contracted rates in the first coverage year for the item or service, the
plan or issuer must calculate the qualifying payment amount by using an eligible
database to determine the rate that is equal to the median of the in-network allowed
amounts for the same or similar item or service provided in the geographic region in the
year immediately preceding the first coverage year, and then increasing that rate by the
percentage increase in the CPI-U over the preceding year.

Under § 54.9816-6T(c)(3)(ii), 29 CFR 2590.716-6(c)(3)(ii), and 45 CFR
149.140(c)(3)(ii), for an item or service furnished in a subsequent year (before the first
sufficient information year for the item or service with respect to the plan or coverage),
the plan or issuer must calculate the qualifying payment amount by increasing the
qualifying payment amount determined for the item or service for the year immediately
preceding the subsequent year, by the percentage increase in the CPI-U over the
preceding year.

The percentage increase in the CPI-U for items and services provided in 2022

over the preceding year is the average CPI-U for 2021 over the average CPI-U for
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2020. Pursuant to Notice 2022-11, the percentage increase from 2021 to 2022 is
1.0299772040. The notice also provides that plans and issuers may round any resulting
qualifying payment amounts to the nearest dollar.

Under § 54.9816-6T(c)(2)(i), 29 CFR 2590.716-6(c)(2)(i), and 45 CFR
149.140(c)(2)(i), with respect to a sponsor of a plan or issuer offering group or individual
health insurance coverage in a geographic region in which the sponsor or issuer did not
offer any group health plan or health insurance coverage in 2019, for the first year in
which the group health plan or group or individual health insurance coverage is offered
in the region, if the plan or issuer does not have sufficient information to calculate the
median of the contracted rates for an item or service provided in the geographic region,
the plan or issuer must determine the qualifying payment amount pursuant to
§ 54.9816-6T(c)(3)(i), 29 CFR 2590.716-6(c)(3)(i), and 45 CFR 149.140(c)(3)(i) for an
item or service furnished in 2022, as previously discussed. For each subsequent year
the group health plan or group or individual health insurance coverage is offered in the
region, the plan or issuer must calculate the qualifying payment amounts by increasing
the qualifying payment amounts so determined for items or services provided in the
immediately preceding year, by the percentage increase in the CPI-U over the
preceding year. "

Under § 54.9816-6T(c)(4)(i), 29 CFR 2590.716-6(c)(4)(i), and 45 CFR

149.140(c)(4)(i), in the case of a plan or issuer that does not have sufficient information

12 The calculations of the qualifying payment amounts for anesthesia services, air ambulance services,
and certain other items or services furnished in a subsequent year differ slightly, but all use the same
formula for increasing the indexed median contracted rate determined for the item or service in the
immediately preceding year by the percentage increase. See § 54.9816-6T(c)(2)(ii), 29 CFR 2590.716-
6(c)(2)(ii), and 45 CFR 149.140(c)(2)(ii).
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to calculate the median of the contracted rates for the same or similar item or service
provided in a geographic region and determine the qualifying payment amount in
accordance with the previously described methodology because the item or service is
billed under a new service code, for items or services furnished in 2022 (or for newly
covered items and services, during the first coverage year for the item or service), the
plan or issuer must calculate the qualifying payment amounts pursuant to

§ 54.9816-6T(c)(4)(i), 29 CFR 2590.716-6(c)(4)(i), and 45 CFR 149.140(c)(4)(i).

Under § 54.9816-6T(c)(4)(ii), 29 CFR 2590.716-6(c)(4)(ii), and 45 CFR
149.140(c)(4)(ii), for such an item or service furnished in a subsequent year (before the
first sufficient information year for the item or service with respect to such plan or
coverage or before the first year for which an eligible database has sufficient information
to calculate a rate under § 54.9816-6T(c)(3)(i), 29 CFR 2590.716-6(c)(3)(i), and 45 CFR
149.140(c)(3)(i) in the immediately preceding year), the plan or issuer must calculate
the qualifying payment amount by increasing the qualifying payment amount determined
for the item or service for the year immediately preceding the subsequent year, by the
percentage increase in the CPI-U over the preceding year.

SECTION 3. GUIDANCE

The percentage increase in the CPI-U over a preceding year is calculated by
dividing the average CPI-U for the preceding year by the average CPI-U for the year
immediately prior to the preceding year. For this purpose, the average CPI-U for a year
is the average of the monthly CPI-Us published by the Bureau of Labor Statistics of the
Department of Labor for the 12-month period ending on August 31 of each year,

rounded to 10 decimal places. The percentage increase in the CPI-U for items and
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services provided in 2023 over the preceding year is the average CPI-U for 2022 over
the average CPI-U for 2021. Pursuant to this calculation, the percentage increase from
2022 to 2023 is 1.0768582128. Further, pursuant to this notice, plans and issuers may
round any resulting qualifying payment amounts to the nearest dollar.

.01 Adjusting qualifying payment amounts based on January 31, 2019 rates.

For qualifying payment amounts calculated by increasing the median contracted
rate for 20193, the qualifying payment amounts for items and services furnished in
2023 are determined by taking the qualifying payment amounts calculated for items and
services furnished in 2022 and multiplying the 2022 adjusted qualifying payment
amounts by the percentage increase from 2022 to 2023, that is, 1.0768582128.

For example: An item is furnished in 2023. The median contracted rate for the
item on January 31, 2019 was $1,500. The 2022 adjusted qualifying payment amount
for the item was $1,597 ($1,500 x 1.0648523983). The 2023 adjusted qualifying
payment amount for the item is $1,720 ($1,597 x 1.0768582128).

.02 Adjusting qualifying payment amounts based on 2021 rates.

For items and services furnished in 2022, for which the qualifying payment
amounts were calculated by increasing the median of the in-network allowed amounts
for the same or similar item or service provided in the geographic region in 2021, drawn
from any eligible database, by the percentage increase from 2021 to 2022, the

qualifying payment amounts for items and services furnished in 2023 are determined by

3 These qualifying payment amounts are calculated by increasing the median contracted rate for the
same or similar item or service under the plan or coverage, on January 31, 2019, by the combined
percentage increase (2019, 2020, and 2021) published in Rev. Proc. 2022-11 (that is, 1.0648523983).
4 These qualifying payment amounts are calculated by multiplying the median of the in-network allowed
amounts for the same or similar item or service provided in the geographic region in 2021, drawn from
any eligible database, by the percentage increase from 2021 to 2022 (that is, 1.0299772040).

8
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taking the qualifying payment amounts calculated for the items and services furnished in
2022 and multiplying the 2022 adjusted qualifying payment amounts by the percentage
increase from 2022 to 2023 (that is, 1.0768582128).

For example: A newly covered service for which the plan or issuer does not have
sufficient information to calculate the median of the contracted rates is furnished in
2022. The median of the in-network allowed amounts for the same or similar service
provided in the geographic region in 2021, drawn from an eligible database, was
$2,100. The 2022 adjusted qualifying payment amount for the service was $2,163
($2,100 x 1.0299772040). The 2023 adjusted qualifying payment amount for the service
is $2,329 ($2,163 x 1.0768582128).

The adjustment to the qualifying payment amounts will be applied similarly for
items and services covered by a new plan or new group or individual health insurance
coverage that was not offered in a geographic region in a prior year. For items and
services first offered by a new plan or new group or individual health insurance
coverage in a geographic region in 2022 for which the plan or issuer does not have
sufficient information to calculate the median of the contracted rates for the items or
services provided in the geographic region'®, the qualifying payment amounts would be
calculated by increasing the median of the in-network allowed amounts for the same or
similar item or service provided in the geographic region in 2021, drawn from any
eligible database, by the percentage increase from 2021 to 2022 (1.0299772040). For

that plan or coverage, the qualifying payment amounts for items and services furnished

5 These qualifying payment amounts are calculated by multiplying the median of the in-network allowed
amounts for the same or similar item or service provided in the geographic region in 2021, drawn from
any eligible database, by the percentage increase from 2021 to 2022 (that is, 1.0299772040).

9
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in 2023 is determined by taking the qualifying payment amounts calculated for items
and services furnished in 2022 and multiplying the 2022 adjusted qualifying payment
amounts by the percentage increase from 2022 to 2023, that is, 1.0768582128.

.03 Calculating qualifying payment amounts when 2023 is the first coverage year.

For newly covered items and services furnished in 2023 for which the plan or
issuer does not have sufficient information, when 2023 is the first coverage year for the
item or service with respect to the plan or coverage, the qualifying payment amounts for
the items and services first furnished in 2023 are determined by multiplying the median
of the in-network allowed amounts for the same or similar item or service provided in the
geographic region in 2022, drawn from any eligible database, by the percentage
increase from 2022 to 2023, that is, 1.0768582128.

For example: A newly covered service is furnished in 2023. The median of the
in-network allowed amounts for the service provided in the geographic region in 2022,
drawn from an eligible database, was $3,000. The 2023 adjusted qualifying payment
amount for the service is $3,231 ($3,000 x 1.0768582128).

SECTION 4. EFFECTIVE DATE

The effective date of this notice is January 1, 2023.
SECTION 5. DRAFTING INFORMATION

The principal author of this notice is Jason Sandoval of the Office of Associate
Chief Counsel (Employee Benefits, Exempt Organizations, and Employment Taxes).
For further information regarding this notice, contact Jason Sandoval at 202-317-5500

(not a toll-free call).

10
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Introduction

The No Surprises Act! (NSA) and its implementing regulations? establish a Federal Independent
Dispute Resolution (IDR) process that out-of-network (OON) providers, facilities, and providers
of air ambulance services, and group health plans, health insurance issuers in the group and
individual markets, and Federal Employees Health Benefits (FEHB) Program carriers>
(collectively, the disputing parties) may use to determine the OON rate for applicable items or
services after an unsuccessful open negotiation period. For each calendar quarter in 2022 and
each calendar quarter in subsequent years, the Departments of Health and Human Services
(HHS), Labor, and the Treasury (collectively, the Departments) are required to publish on a
public website certain information about the Federal IDR process. This information includes the
following:

1. The number of Notices of IDR Initiation submitted during the calendar quarter.

2. In the case of items or services that are not air ambulance services, the size of the
provider practices and the size of the facilities submitting Notices of IDR Initiation
during the calendar quarter.

3. The number of Notices of IDR initiation for which a final determination was made,
including for each final determination:

e A description of each item and service or air ambulance service (as applicable);

e The geographic area in which the items and services were provided;

e The amount of the offer submitted by each party expressed as a percentage of the
qualifying payment amount (QPA);

e Whether the offer selected by the certified IDR entity was the offer submitted by
the plan or issuer (as applicable) or was the offer submitted by the
nonparticipating provider, nonparticipating emergency facility, or
nonparticipating provider of air ambulance services (as applicable) and the
amount of the selected offer expressed as a percentage of the QPA;

e In the case of items or services that are not air ambulance services, the
category and practice specialty of each provider or facility involved in furnishing
such items and services;

¢ In the case of air ambulance services, the air ambulance vehicle type; including
the clinical capability level of such vehicle;

e The identity of the health plan or health insurance issuer, provider, or facility;

e The length of time in making each determination; and

! Enacted as part of the Consolidated Appropriations Act, 2021 (Pub. L. 116-260).

2 Requirements Related to Surprise Billing; Part I, 86 Fed. Reg. 36872 (July 13, 2021),
https://www.federalregister.gov/documents/2021/07/13/2021-14379/requirements-related-to-surprise-billing-part-i.;
Requirements Related to Surprise Billing; Part II, 86 Fed. Reg. 55980 (October 7, 2021),
https://www.federalregister.gov/documents/2021/10/07/2021-21441/requirements-related-to-surprise-billing-part-ii;
and Requirements Related to Surprise Billing, 87 Fed. Reg. 52618 (August 26, 2022),
https://www.federalregister.gov/documents/2022/08/26/2022-18202/requirements-related-to-surprise-billing.

3 Under 5 U.S.C. 8902(p), Federal Employees Health Benefits Act contracts must require FEHB carriers to comply
with requirements described in these IDR provisions in the same manner as such provisions apply to group health
plans and health insurance issuers.

2
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e The compensation paid to the certified IDR entity.

4. The number of times the payment amount determined (or agreed to) exceeds the QPA,
specified by items and services.

5. The amount of expenditures made by the Departments during the calendar quarter to
carry out the Federal IDR process.

6. The total amount of administrative fees paid during the calendar quarter.

7. The total amount of compensation paid to certified IDR entities during the calendar
quarter.*

The Departments are committed to publishing this required data, bringing transparency to the
Federal IDR process, and providing important information to the public, disputing parties, and
Congress.

The Departments are working to automate to the extent feasible all aspects of the Federal IDR
process and have successfully done so for many key operational steps. However, at the time of
publishing this report, the reporting functionality of the Federal IDR portal remains largely
manual, including cleaning data and redacting personal information related to disputes. The
Departments published a status update on the Federal IDR process in August,>® included data on
the Federal IDR process in the Calendar Year 2023 Fee Guidance,’ and are publishing this
initial, partial report representing the reporting period, April 15, 2022, through September 30,
2022 (i.e., two calendar quarters of Federal IDR process operations) today.

The Departments opened the Federal IDR portal on April 15, 2022, just over 15 months after the
NSA was signed into law. The portal’s launch was delayed to incorporate changes needed to
comply with a Federal District Court ruling in Texas Medical Association v. HHS.® Since the
Federal IDR portal first opened, as the Departments noted both in the status update published on
August 19, 2022, and in the Calendar Year 2023 Fee Guidance published on October 31, 2022,
parties have been submitting significantly more disputes than the Departments initially projected.

4 Public Health Service Act sections 2799A-1(c)(7) and 2799A-2(b)(7) (codified at 42 U.S.C. 300gg-111(c)(7) and
42 U.S.C. 300gg-112(b)(7)), Employee Retirement Income Security Act sections 716(c)(7) and 717(b)(7) (codified
at 29 U.S.C. 1185e(c)(7) and 29 U.S.C. 11851(b)(7)), and Internal Revenue Code sections 9816(c)(7) and
9817(b)(7). Under 5 U.S.C. 8902(p), Federal Employees Health Benefits Act (FEHBA) contracts must require
FEHB carriers to comply with requirements described in these IDR provisions in the same manner as such
provisions apply to group health plans and health insurance issuers.

3 https://www.cms.gov/files/document/federal-idr-process-status-update-august-2022.pdf.

¢ The numbers published in this initial report differ from the August 2022 status update because they cover a
different reporting period. The status update reported data from April 15 — August 11, 2022, whereas this initial
report includes data from the second and third calendar quarters of 2022, April 15 — September 30, 2022.

7 https://www.cms.gov/nosurprises/policies-and-resources/overview-of-rules-fact-sheets.

8 On February 23, 2022, the United States District Court for the Eastern District of Texas, in Texas Medical Ass’n, et
al. v. United States Department of Health and Human Services, et al., Case No. 6:21-cv-425 (E.D. Tex.), invalidated
portions of an interim final rule, Requirements Related to Surprise Billing; Part II, 86 Fed. Reg. 55,980 (Oct. 7,
2021) (the “Rule”), issued by the Departments, which governed aspects of the Federal IDR process. Also, on July
26,2022, the U.S. District Court for the Eastern District of Texas issued a judgment and order in LifeNet, Inc v.
United States Department of Health and Human Services, et al., Case No. 6:22-cv-162-JDK (E.D. Tex.),
invalidating portions of the Rule which governed aspects of the Federal IDR process applicable to air ambulance
payment disputes.
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In addition, determining the eligibility of disputes for the Federal IDR process is requiring
significantly more review and processing by certified IDR entities than initially anticipated.

It is within this context that the Departments are working to enhance the Federal IDR portal’s
ability to intake and process disputes and associated data. Because this first report requires
substantial manual processing by both certified IDR entities and the Departments, the
Departments are limiting the scope of this report to a partial report of the first and second
calendar quarters (2022 Q2 and 2022 Q3). Moreover, the Departments are providing additional
detail and context to help stakeholders understand the data being provided in this initial report.
The Departments intend to later supplement this report with a full report for each of these two
calendar quarters. Subsequent reports may be issued in a different format as parts of the Federal
IDR portal become more automated. Publishing a partial report now, rather than prioritizing
pulling and cleaning data needed for a full report, allows certified IDR entities to focus on
issuing eligibility and payment determinations, and gives the Departments time to continue
automating the Federal IDR portal to improve processing of disputes.

The Departments look forward to providing the public and Congress a full report for these
quarters and for future quarters and are committed to working with certified IDR entities and
stakeholders to continue to strengthen and improve the Federal IDR process.
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Background

Beginning January 1, 2022, the NSA prohibits surprise billing” nationally in certain
circumstances in which surprise billing was common.'° Specifically, the NSA provides
protections against surprise billing with respect to the following services:

e Emergency services (including post-stabilization services),'!

¢ Non-emergency items or services furnished by OON providers at certain in-network
health care facilities,'? and

e Air ambulance services furnished by OON providers of air ambulance services.

The NSA also establishes a Federal IDR process to allow the disputing parties to settle
disagreements about payment for qualified items and services covered by the NSA, in the event
that good faith negotiations are unsuccessful. '

The Departments issued interim final rules to implement the surprise billing protections in the
NSA, which appeared in the July 13, 2021 Federal Register.!* As part of this rulemaking, the
Office of Personnel Management (OPM) issued provisions applying the same protections under
the FEHB Act.

In situations covered by the NSA, patients will be required to pay no more than in-network cost-
sharing amounts for these services. Health plans, issuers, and FEHB Carriers must pay the OON
provider, facility, or provider of air ambulance services an amount in accordance with a state
All-Payer Model Agreement or specified state law, if applicable. In the absence of an applicable
All-Payer Model Agreement or specified state law, the plan must make an initial payment or a
denial of payment within 30 calendar days. If either party believes that the payment amount is
not appropriate (it is either too high or too low), it has 30 business days from the date of initial
payment or denial of payment to notify the other party that it would like to negotiate. If the open
negotiation is unsuccessful, the NSA provides for a Federal IDR Process whereby a certified
IDR entity will review the specifics of the case and the items or services received and determine
the final payment amount.

To implement the Federal IDR process, the Departments issued interim final rules that appeared
in the October 7, 2021 Federal Register and a final rule that appeared in the August 26, 2022
Federal Register, which applies to services rendered on or after October 25, 2022. The statute
and rules provide that if the disputing parties are not able to arrive at an agreed-upon payment
amount during a 30-day open negotiation period, either party may initiate the Federal IDR

% “Surprise billing” refers to situations when an out-of-network health care provider or facility unexpectedly bills an
individual directly for the difference between what the provider or facility charges for an item or service and what
the individual’s group health plan or health insurance coverage will pay.

10.Some states had existing laws to protect consumers from surprise billing before the NSA went into effect.

1'See 26 CFR 54.9816-4T(c)(2), 29 CFR 2590.716-4(c)(2), and 45 CFR 149.110(c)(2).

12 See 26 CFR 54.9816-3T, 29 CFR 2590.716-3, and 45 CFR 149.30.

13 The Federal IDR Process does not apply in cases where a specified state law or All-Payer Model Agreement under
Section 1115A of the Social Security Act provides a method for determining the total amount payable under a group
health plan or group or individual health insurance coverage with respect to the OON items and services furnished
by the provider or facility.

14 See supra note 2.
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process by submitting a Notice of IDR Initiation to the other party and to the Departments within
4 business days after the close of the open negotiation period.'® The parties then may jointly
select a certified IDR entity to resolve the dispute. The certified IDR entity must attest to having
no conflicts of interest with either party. If the parties cannot jointly select a certified IDR entity,
the Departments will do so through random selection. After a certified IDR entity is selected, the
parties will submit their offers for payment along with supporting documentation to the certified
IDR entity. Upon consideration of all permitted information, the certified IDR entity must select
one of the parties’ offers as the OON payment amount and issue a binding, written payment
determination. Both parties must pay a non-refundable administrative fee ($50 each for 2022),
and the non-prevailing party is responsible for paying the certified IDR entity fee for using this
process '

On April 15, 2022, the Departments launched the Federal IDR portal to facilitate the Federal
IDR process for items and services subject to the surprise billing protections in the NSA. If
parties had an open negotiation period that expired before April 15, 2022, they were permitted to
initiate the Federal IDR process within 15 business days of the portal launching. Therefore, this
report includes data on items and services rendered beginning January 1, 2022, when the surprise
billing protections became effective, that would have been eligible for the Federal IDR process
before April 15, 2022.

Dispute Volume

From April 15 — September 30, 2022, disputing parties initiated 90,078 disputes through the
Federal IDR portal, significantly more than the number of disputes the Departments initially
estimated would be submitted for a full year.!” Disputing parties initiated 18,163 disputes in the
second calendar quarter (April 15 — June 30, 2022). Disputes initiated in the second calendar
quarter included disputes over items and services that would have been eligible for the Federal
IDR process beginning January 1, 2022, when the surprise billing protections became effective.
Disputing parties initiated 71,915 disputes in the third calendar quarter (July 1 — September 30,
2022), nearly four times more than in the second calendar quarter.'®

Most disputes initiated in the second and third calendar quarters (86,807) were for emergency or
non-emergency items or services,'? and the vast majority of those disputes were submitted by

15 See supra note 13.

16 To learn more about the 2022 administrative fee and allowable certified IDR entity fee ranges for 2022, see
Calendar Year 2022 Fee Guidance for the Federal Independent Dispute Resolution Process Under the No Surprises
Act.

17 Supporting Statement For Paperwork Reduction Act 1995: Independent Dispute Resolution Process, p. 16:
https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-regulations/laws/no-surprises-act/surprise-billing-part-ii-
information-collection-documents-attachment- 1.pdf.

18 This increase in dispute volume in the third calendar quarter is particularly notable because disputes initiated in
the second calendar quarter represented more months of claims with items or services subject to surprise billing
protection.

19 The term “emergency or non-emergency items or services” in this report excludes air ambulance services.
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OON health care providers and health care facilities.?® The remaining 3,271 disputes were for
OON air ambulance services. Table 1 shows the number of disputes initiated in each calendar

quarter.

Table 1: Disputes Initiated, April 15 — September 30, 2022

Type of Items or Services Disputes Initiated

2022 Q2 2022 Q3 Overall
OON Emergency or Non-Emergency Items 17,465 69,342 86,807
or Services
OON Air Ambulance Services 698 2,573 3,271
Total Disputes Initiated 18,163 71,915 90,078

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022. Disputes
submitted during 2022 Q2 include disputes beginning January 1, 2022.

Closed Disputes

23,107 disputes were closed from April 15 — September 30, 2022. Certified IDR entities reached
a payment determination in 3,576 disputes (15% of closed disputes) and found 15,895 disputes
(69% of closed disputes) ineligible for the Federal IDR process. The remaining closed disputes
were either withdrawn by the disputing parties, were closed because the parties reached an
outside settlement, or were closed for other reasons including incorrect batching, data entry
errors, or unpaid fees. Table 2 shows the reasons for closure of disputes from April 15 —

September 30, 2022.

Table 2: Reasons for Closure of Disputes, April 15 — September 30, 2022

Closure Reason 2022 Q2 2022 Q3 Overall
Payment Determinations Reached 328 3,248 3,576
Found Ineligible 1,731 14,164 15,895
Other 386 3,250 3,636
Total Closed Disputes 2,445 20,662 23,107

Source: Data from the Federal IDR portal, April 15 — September 30, 2022.

Notes: This table reflects disputes closed in the Federal IDR portal by the end of 2022 Q2 (June 30, 2022) and 2022
Q3 (September 30, 2022). Data from the Federal IDR portal was analyzed as of October 31, 2022. There may be
some lag between when certified IDR entities send a determination notice to parties and when a dispute is updated to
closed status in the Federal IDR portal.

Contested Dispute Eligibility

While many disputes for Q2 and Q3 were closed, others remain unresolved, often because one
party has contested the eligibility of the dispute. The primary cause of delays in processing
disputes has been the complexity of determining whether disputes are eligible for the Federal

20 The type of initiating party (health care provider, health care facility, provider of air ambulance services, group
health plan, health insurance issuer, or FEHB carrier) is indicated on the Federal IDR Notice of IDR Initiation.
Although a third-party administrator or vendor may represent health insurance issuers, group health plans, or FEHB
carriers in disputes, the third-party administrator or vendor itself is not the initiating party.
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IDR process. Eligibility for the Federal IDR process depends on several factors, including
determining state versus federal jurisdiction, correct batching and bundling, compliance with
applicable time periods,?' and completion of open negotiations.

Disputing parties that did not initiate the dispute (non-initiating parties) challenged eligibility for
the Federal IDR process in 41,814 disputes from April 15 — September 30, 2022, nearly half of
those initiated. This did not necessarily mean that these claims were ineligible, only that one
party challenged the eligibility of a claim and therefore that additional processing by the certified
IDR entity was necessary to determine eligibility.?? Of the 11,316 disputes that were closed by
September 30, 2022 and were challenged as ineligible by the non-initiating party, 9,031 disputes
(80%) were ultimately found ineligible for the Federal IDR process.

Incomplete Submissions

Eligibility reviews conducted by certified IDR entities are processed more quickly when both
parties provide all information required during Federal IDR process initiation, including the
disclosures (in particular, disclosures of the QPA and necessary contact information) required of
plans, issuers, and FEHB carriers when they make an initial payment or provide a notice of
denial of payment. This information is provided on the Notice of IDR Initiation as part of a
complete submission by the initiating party. In the first six months that the Federal IDR process
was operational, many disputes were initiated with missing or incorrect contact information for
the non-initiating party, missing QPAs, or missing proof of open negotiations. Incomplete
submissions require further outreach by certified IDR entities to both parties to collect
information required for Federal IDR process initiation and eligibility review, which delays
processing disputes.

For this reason, on June 3, 2022, the Departments published a checklist for plans, issuers, and
FEHB carriers identifying the information they must disclose with the initial payment or notice
of denial of payment.?? The Departments are of the view that increased understanding of and
compliance with disclosure requirements and complete submissions by initiating and non-
initiating parties will foster the exchange of necessary information within the Federal IDR
process, resulting in faster completion of eligibility reviews. To that end, the Departments are

2! The parties must exhaust a 30-business-day open negotiation period. Either party may initiate the Federal IDR
Process by submitting a Notice of IDR Initiation to the other party and to the Departments within 4 business days
after the close of the open negotiation period. Disputes initiated after this 4-business day period would be found
ineligible, unless a cooling off period applies. The cooling off period is the 90-calendar-day period following a
payment determination when the initiating party cannot submit a subsequent Notice of IDR Initiation involving the
same party with respect to a claim for the same or similar item or service that was the subject of the initial Notice of
IDR Initiation. If a cooling off period applies, either party must submit the Notice of IDR Initiation within 30
business days following the end of the cooling off period, as opposed to the standard 4-business-day period
following the end of the open negotiation period. The 30-business-day period begins on the day after the last day of
the cooling off period.

22 Even if the non-initiating party does not challenge eligibility of the dispute, the certified IDR entity does some
processing to confirm the dispute is eligible for the Federal IDR process. For example, the certified IDR entity
checks whether the dispute was compliant within applicable time periods and whether the dispute belongs in the
federal or state process.

2 https://www.cms.gov/files/document/caa-NSA-Issuer-Requirements-Checklist.pdf.
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continuing to publish technical assistance to help disputing parties and certified IDR entities
resolve disputes expeditiously, including the most recent set of guidance for certified IDR
entities and for disputing parties.>* 2> 2

Federal vs. State Jurisdiction

22 states have specified state laws or All-Payer Model Agreements that protect consumers from
surprise billing and provide a method for determining the OON rate in certain circumstances;
many of these state laws were in effect at the time the NSA was passed.?’ Generally, the Federal
IDR process does not apply in instances where a specified state law or All-Payer Model
Agreement under Section 1115A of the Social Security Act provides a method for determining
the total amount payable under a group health plan or group or individual health insurance
coverage with respect to the OON items and services furnished by the provider or facility.

In many states, some items or services provided by OON providers, facilities, or providers of air
ambulance services may be subject to the Federal IDR process, while other items and services
are subject to a specified state law or All-Payer Model Agreement (bifurcated states). Disputes
submitted in these bifurcated states require further review by certified IDR entities to determine
eligibility for the Federal IDR process. Over two-thirds of the disputes submitted to the Federal
IDR portal in the first six months involved items or services furnished in bifurcated states,
particularly in Texas (24,987), Florida (9,695), and Georgia (7,288).

Determining whether the Federal IDR process is applicable to an item or service that is the
subject of a payment dispute in a bifurcated state is complex. To assist certified IDR entities with
this determination, the Departments published a Chart for Determining the Applicability for the
Federal Independent Dispute Resolution (IDR) Process and the Chart Regarding Applicability of
the Federal Independent Resolution (IDR) Process in Bifurcated States on August 23, 2022.%8

The health plan type is nearly always required to determine whether the payment dispute is
subject to state law or the Federal IDR process. The Federal IDR process generally applies to
self-insured plans sponsored by private employers or private employee organizations in all states,
except in cases where a self-insured plan has opted into a specified state law, in a state that
permits these plans to opt in.?° In addition, the Federal IDR process generally applies to FEHB
plans in all states, except in cases where an OPM contract with an FEHB carrier includes terms
that adopt the state process.

Certified IDR entities can determine eligibility more efficiently when information about the
health plan type is made available to the provider by the plan, issuer or carrier with the initial

24 https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Federal-Independent-Dispute-
Resolution-Process-Guidance-for-Certified-IDR-Entities.pdf.

2 https://www.cms.gov/files/document/TA-certified-independent-dispute-resolution-entities-August-2022.pdf.
26 https://www.cms.gov/files/document/federal-independent-dispute-resolution-guidance-disputing-parties.pdf.
27 https://www.cms.gov/files/document/caa-federal-idr-applicability-chart.pdf.

28 https://www.cms.gov/nosurprises/policies-and-resources/overview-of-rules-fact-sheets.

2 Currently, there are 6 states that permit self-insured plans to opt in: New Jersey, Nevada, Maine, Georgia,
Washington, and Virginia.
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payment or notice of denial of payment or upon request during open negotiations.*® However,
the health plan type was unknown upon dispute initiation in more than half of disputes initiated
from April 15 — September 30, 2022, causing certified IDR entities to conduct additional
outreach, and further delaying the eligibility review process.

It is easier for disputing parties and certified IDR entities to determine eligibility for the Federal
IDR process when state regulators publish the list of self-insured plans that have opted-in to the
use of a specified state law. For example, state regulators in four of the six states that permit self-
insured plans to opt-in (New Jersey, Nevada, Virginia, and Washington) publish lists of self-
insured plans that have opted-in to a specified state law. 3! 32 33 34

Incorrect Batching

The NSA and its implementing regulations allow for multiple qualified IDR items or services to
be submitted as a batched dispute when certain conditions are met. The qualified IDR items or
services must be:
¢ billed by the same provider or group of providers;
e paid by the same payer;
e of the same service code or a similar service code under a different procedural coding
system; and
e furnished within the same 30-business-day period (or had open negotiation periods
ending within a 90-calendar-day cooling off period).>*

However, in the initial months of Federal IDR process operation, many disputes were incorrectly
batched. For example, many initiating parties submitted multiple service codes from the same
patient encounter as one dispute, rather than separating these different service codes into separate
disputes in the manner the regulations describe. Incorrectly batched disputes result in delays in
processing and require additional actions by the parties. The Departments published additional
guidance for disputing parties and certified IDR entities to further explain batching and bundling
in August 2022.¢ If a dispute is incorrectly batched, the certified IDR entity selects one service
code to continue through the Federal IDR process and asks the party to re-submit the other
service codes as separate disputes.

Information about health plan type (fully-insured or self-insured plan) helps initiating parties
accurately batch items or services together from the same issuer, or from the same self-insured
health plan. For example, items or services may be submitted as a batched dispute if the payment
(or notice of denial of payment) for the qualified IDR items or services is made by the same

30 Plans, issuers, and FEHB carriers are not currently required to specify health plan type with the initial payment or
notice of denial of payment.

3thttps://adsd.nv.gov/uploadedFiles/adsdnvgov/content/Programs/CHA/Self Insured Opt Ins_as_of 10 10 2022.p
df.

32 https://www.nj.gov/dobi/division_insurance/mewaapps.htm.

33 https://scc.virginia.gov/balancebilling.

34 https://www.insurance.wa.gov/self-funded-group-health-plans.

35 See 26 CFR 54.9816-8T(c)(3), 29 CFR 2590.716-8(c)(3) and 45 CFR 149.510(c)(3).

36 https://www.cms.gov/files/document/T A-certified-independent-dispute-resolution-entities-August-2022.pdf.
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group health plan, health insurance issuer, or FEHB carrier. For fully-insured health plans, this
means that qualified IDR items or services can be batched if payment is made by the same issuer
even if the qualified IDR items and services relate to claims from different fully-insured group or
individual health plans offered by the issuer. For self-insured group health plans, qualified IDR
items or services can be batched only if payment is made by the same plan, even if the same
third-party administrator administers multiple self-insured plans.

Federal Dispute Initiations by State

The states with the most Federal IDR disputes initiated during this reporting period were Texas,
Florida, Georgia, Tennessee, and North Carolina. These states represented 60% of all disputes
initiated from April 15 — September 30, 2022. Nearly 25,000 disputes were initiated in Texas,
representing 28% of disputes initiated overall. It is notable that Texas, Florida, and Georgia have
a high number of federal payment dispute initiations despite specified state laws that would
apply to many payment disputes in these states. It is possible that these disputes involve self-
insured plans that are not subject to state laws, but this is difficult to determine because the
health plan type is not provided upon dispute initiation in around half of disputes. When health
plan type is reported on dispute initiation, the majority of disputes in these bifurcated states
involve fully-insured private group health plans, which would likely be subject to state law.

The states with the fewest disputes initiated were Maine, South Dakota, New Hampshire, North
Dakota, and Hawaii, with fewer than 30 total disputes initiated per state from April 15 —
September 30, 2022. Of these 5 states, Maine and New Hampshire have bifurcated state
processes where specified state laws would apply to many payment disputes. The low number of
disputes in these five states may also be explained by their smaller state populations.

Table 3 shows the number of payment disputes initiated from April 15 — September 30, 2022, in
each state or territory, based on the location where the item or service was furnished.

12
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Table 3: Disputes Initiated in State or Territory, April 15 — September 30, 2022

State or Overall OON Emergency and Non- OON Air Ambulance
Territory Disputes Emergency Items or Services Services
Initiated 2022 Q2 2022 Q3 2022 Q2 2022 Q3
Texas+ 24,987 5,540 18,999 95 353
Florida+ 9,695 648 8,891 41 115
Georgia+ 7,288 989 6,132 55 112
Tennessee 6,819 2,051 4,605 45 118
North Carolina 5,040 950 3,935 26 129
Virginia+ 4,079 177 3,822 21 59
New York+ 3,603 872 2,687 17 27
Arizona 3,469 999 2,323 40 107
Indiana 2,434 516 1,873 5 40
New Jersey+ 2,276 502 1,743 8 23
Missouri+ 1,930 215 1,682 7 26
California+ 1,668 359 1,000 45 264
Louisiana 1,581 197 1,352 6 26
Illinois+ 1,520 244 1,242 6 28
Mississippi 1,213 230 886 23 74
Oklahoma 1,179 254 880 9 36
Maryland+ 1,106 568 504 9 25
Massachusetts 1,081 364 701 3 13
Ohio+ 989 148 757 16 68
Kentucky 860 226 585 11 38
Oregon 813 159 593 11 50
Pennsylvania 694 110 464 40 80
Arkansas 646 95 462 7 82
Washington+ 527 87 331 15 94
South Carolina 513 80 393 5 35
New Mexico+ 511 65 316 19 111
Iowa 394 80 303 5 6
Alabama 355 79 239 11 26
Colorado+ 344 48 211 14 71
Nevada+ 344 43 268 6 27
West Virginia 332 65 212 15 40
Rhode Island 327 174 153 - -
Idaho 277 84 179 5 9
Wisconsin 238 30 163 9 36
Kansas 159 28 69 13 49
Delaware+ 149 6 121 3 19
Wyoming 143 69 40 8 26
Connecticut+ 137 21 109 2 5

13
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Minnesota 137 84 35 6 12
Michigan+ 121 41 66 4 10
Nebraska+ 98 - 43 10 45
Utah 91 26 55 - 10
Alaska+ 82 11 26 2 43
Vermont 39 22 15 2 -
Montana 31 - 19 1 11
Maine+ 28 13 15 - -
South Dakota 26 1 16 2 7
New Hampshire+ 20 4 16 - -
North Dakota 11 - 1 2 8
District of 8 - 6 1

Columbia

Hawaii 7 - - 2 5
American Samoa 5 3 2 - -
Puerto Rico 2 - 2 - -
US Virgin Islands 2 - 2 - -
Guam 1 - 1 - -
Northern Mariana - - - - -
Islands

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.

Notes: +State has specified state law or All-Payer Model Agreement that applies to certain OON payment disputes.
The sum of disputes per state is greater than the total number of disputes because some batched disputes involved
items or services located across several states — these disputes are included in the per state total for each state. These
disputes may represent incorrectly batched items and services.

OON Emergency and Non-Emergency Items or Services

The NSA provides protections for consumers against surprise billing and out-of-network cost
sharing with respect to emergency services (including post-stabilization services),?’” and non-
emergency items and services furnished by OON providers at certain in-network health care
facilities.®

OON providers and emergency facilities are prohibited from balance billing* for the following
emergency services:

* An appropriate medical screening examination that is within the capability of the emergency
department of a hospital or of an independent freestanding emergency department, including
ancillary services routinely available to the emergency department, to evaluate the
emergency medical condition;

37 See 26 CFR 54.9816-4T(c)(2), 29 CFR 2590.716-4(c)(2), and 45 CFR 149.110(c)(2).

38 See 26 CFR 54.9816-5T, 29 CFR 2590.716-5, and 45 CFR 149.120.

39 Balance billing refers to when a provider bills the consumer for the balance remaining on the bill that the plan
doesn't cover. This amount is the difference between the actual billed amount and the allowed amount.
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*  Such further medical examination and treatment as are required to stabilize the individual
(regardless of the department of the hospital in which the further medical examination and
treatment is furnished) within the capabilities of the staff and facilities available at the
hospital or the independent freestanding emergency department; and

» [tems and services furnished by a nonparticipating provider or nonparticipating emergency
facility (regardless of the department of the hospital in which such items or services are
furnished) after the participant or beneficiary is stabilized and as part of outpatient
observation or an inpatient or outpatient stay with respect to the visit in which the services
described above are furnished, subject to circumstances in which notice and waiver of
balance billing protections may be permitted.

OON providers are prohibited from balance billing an individual who gets covered, non-
emergency services that are part of a visit to an in-network health care facility, without notice
and consent.*’ The primary set of non-emergency services protected from balance billing are
ancillary services, over which individuals typically have little control. OON providers are
prohibited from balance billing for ancillary services, regardless of whether notice and consent is
provided. The NSA defines these types of ancillary services at in-network facilities as:

» Items and services related to emergency medicine, anesthesiology, pathology, radiology, and
neonatology, provided by either a physician or non-physician practitioner;

» Items and services provided by assistant surgeons, hospitalists, and intensivists;

» Diagnostic services, including radiology and laboratory services; and

+ Items and services provided by an out-of-network provider when there is no in-network
provider who can provide the item or service at the in-network health care facility.

Note that certain ancillary services (such as a CT scan or X-ray) can be provided as emergency
Or non-emergency services.

Volume of Disputes for Emergency and Non-Emergency Items or Services

Disputing parties initiated 86,807 disputes through the Federal IDR portal for emergency and
non-emergency items or services from April 15 — September 30, 2022. Disputing parties initiated
17,465 disputes in the second calendar quarter (April 15 — June 30, 2022)*! and 69,342 disputes
in the third calendar quarter (July 1 — September 30, 2022), nearly four times more than the prior
quarter.*?

The majority of disputes for emergency and non-emergency services (84%) were submitted by
health care providers, while 15% of disputes were submitted by health care facilities.* The

40 Section 2799B-2 of the PHS Act, as implemented in 45 CFR 149.410 and 149.420, allows nonparticipating
providers and facilities to seek consent from an individual to waive the individual’s balance billing and cost-sharing
protections in certain situations. In order to seek that consent, the nonparticipating provider or facility must provide
written notice to participants, beneficiaries, or enrollees in accordance with guidance issued by HHS, and in the
form and manner specified in guidance.

4! Disputes initiated in the second calendar quarter included disputes over items and services beginning January 1,
2022 when the surprise billing protections became effective, that would have been eligible for the Federal IDR
process before April 15, 2022.

4 See supra note 18.

43 See supra note 20.
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remaining disputes were submitted by group health plans, health insurance issuers, or FEHB
carriers (<1%).

Disputing Parties for Emergency and Non-Emergency Items or Services

More than 500 unique initiating parties or their representatives** initiated the Federal IDR
process for disputes involving OON emergency and non-emergency items or services from April
15 — September 30, 2022. The top ten parties initiated 75% of all disputes involving OON
emergency and non-emergency items and services. Many of the top parties were large practice
management companies, medical practices, or revenue management companies representing
hundreds of individual practices, providers, or facilities. For example, the top party (SCP Health)
represents thousands of clinicians across multiple states and accounts for approximately a third
of all disputes initiated for emergency and non-emergency items or services from April 15 —
September 30, 2022. Table 4 shows the top 10 initiating parties or their representatives for
disputes involving OON emergency and non-emergency items or services, for disputes initiated
from April 15 — September 30, 2022.

Table 4: Top 10 Initiating Parties or their Representatives for Disputes Involving OON
Emergency and Non-Emergency Items or Services, April 15 — September 30, 2022

Initiating Party or their 2022 Q2 2022 Q3 Overall Percent of All

Representative Emergency and Non-
Emergency Services
Disputes

SCP Health 2,134 26,062 28,196 32%

R1 Revenue Cycle 1,563 8,304 9,867 11%

Management

LogixHealth 2,987 3,750 6,737 8%

Roundtable Medical 1,611 3,178 4,789 6%

Consultants

TEAMHealth 204 3,365 3,569 4%

Envision Healthcare 466 2,332 2,798 3%

Providence 740 1,993 2,733 3%

Anesthesiology

Singleton Associates, 670 1,454 2,124 2%

P.A.

Gryphon Healthcare 1,078 952 2,030 2%

HCA Healthcare 1,021 850 1,871 2%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.
Notes: Parties and their representatives were identified and aggregated by the email domain of the initiating party on
the Notice of IDR Initiation.

More than 600 unique non-initiating parties or their representatives (consisting of plans, issuers,
FEHB carriers, third-party administrators, and vendors) were parties to disputes involving

4 Initiating parties or their representatives were identified and aggregated by the email domain of the initiating party
on the Notice of IDR Initiation. Many parties represent hundreds of providers or facilities.
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emergency or non-emergency items and services from April 15 — September 30, 2022.* Many
parties were health insurance issuers, group health plans, or FEHB carriers that operate across
multiple states and market segments; third-party administrators that represent several group
health plans across multiple states; or vendors that provide administrative services to issuers and
group health plans.*® The top party, United Healthcare, represented approximately one quarter of
all disputes for emergency and non-emergency items or services. Table 5 shows the top 10 non-
initiating parties or their representatives for disputes involving emergency and non-emergency
services, for disputes initiated from April 15 — September 30, 2022.

Table 5: Top 10 Non-Initiating Parties or their Representatives for Disputes Involving

Emergency and Non-Emergency Services, April 15 — September 30, 2022

Tennessee

Non-Initiating Party or 2022 Q2 2022 Q3 Overall Percent of All Disputes

their Representative Involving Emergency
and Non-Emergency
Items or Services

United Healthcare 4,170 16,880 21,050 24%

Aetna 3,070 9,220 12,290 14%

MultiPlan 1,013 8,283 9,296 11%

Anthem 488 7,863 8,351 10%

Cigna 1,800 6,329 8,129 9%

BlueCross BlueShield of 1,764 3,000 4,764 5%

Texas

Clear Health Strategies 492 2,946 3,438 4%

Florida Blue 15 3,386 3,401 4%

BlueCross BlueShield of 140 1,991 2,131 2%

Ilinois

BlueCross BlueShield of 1,000 935 1,935 2%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.
Notes: Parties and their representatives were identified and aggregated by the email domain of the non-initiating

party on the Notice of IDR Initiation.

Contested Dispute Eligibility for Emergency and Non-Emergency Items or Services
Non-initiating parties challenged eligibility for the Federal IDR process in 40,517 disputes for
emergency or non-emergency services from April 15 — September 30, 2022, nearly half of those
initiated. This does not necessarily mean that these disputes were ineligible, only that one party
challenged the eligibility of a dispute and that additional processing by certified IDR entities was
necessary to determine eligibility. Of the 11,030 disputes for emergency or non-emergency items
and services that were closed by September 30, 2022, and had eligibility challenged by the non-

4 Non-initiating parties and their representatives were identified and aggregated by the email domain of the non-
initiating party on the Notice of IDR Initiation.
46 Although a third-party administrator or vendor may represent health insurance issuers, group health plans, or
FEHB carriers in disputes, the third-party administrator or vendor itself is not the non-initiating party.
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initiating party, 8,843 disputes (80%) were ultimately found ineligible for the Federal IDR
47
process.

Closed Disputes for Emergency and Non-Emergency Items or Services

22,194 disputes for emergency and non-emergency items or services were closed from April 15 -
September 30, 2022. Certified IDR entities reached a payment determination in 3,339 disputes
(15% of closed disputes) and found 15,485 disputes (70% of closed disputes) ineligible for the
Federal IDR process. The remaining closed disputes were either withdrawn by the disputing
parties or were closed because the parties reached an outside settlement, or for other reasons
including incorrect batching, data entry errors or unpaid fees. Table 6 shows the reasons for
closure of disputes involving emergency and non-emergency items and services from April 15 —
September 30, 2022.

Table 6: Reasons for Closure of Emergency and Non-Emergency Disputes, April 15 —
September 30

Closure Reason 2022 Q2 2022 Q3 Overall
Payment Determinations Reached 282 3,057 3,339
Found Ineligible 1,709 13,776 15,485
Other 339 3,031 3,370
Total Closed Disputes 2,330 19,864 22,194

Source: Data from the Federal IDR portal, April 15 — September 30, 2022.

Notes: This table reflects disputes closed in the Federal IDR portal by the end of 2022 Q2 (June 30, 2022) and 2022
Q3 (September 30, 2022). Data from the Federal IDR portal was analyzed as of October 31, 2022. There may be
some lag between when certified IDR entities send a determination notice to parties and when they update a dispute
to closed status in the Federal IDR portal.

Types of Emergency and Non-Emergency Items or Services

To analyze the types of disputed items and services, the Departments compared service type as
indicated by the initiating party to the service codes and place of service codes on the Notice of
IDR Initiation. The Departments used this information to report the number of disputes for
emergency services and certain ancillary services, which are the primary set of non-emergency
services protected from surprise billing.

Table 7 shows the most common place of service codes for emergency and non-emergency items
and services disputed from April 15 — September 30, 2022. Place of service codes are used on
professional claims to specify the location where service(s) were rendered.

4715,485 disputes for emergency and non-emergency items and services were found ineligible from April 15 -
September 30, 2022. This includes 8,843 disputes where eligibility was contested by the non-initiating party during
certified IDR entity selection and an additional 6,642 disputes where the non-initiating party did not contest
eligibility but the certified IDR entity nevertheless found the dispute to be ineligible. For example, certified IDR
entities found disputes that were filed untimely as ineligible.
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Table 7: Top Places of Service for Emergency and Non-Emergency Services, April 15 —

September 30, 2022

Place of Service Code 2022 Q2 | 2022 Q3 | Overall | Percent of
Disputes
23 — Emergency Room — Hospital 13,799 56,272 70,071 81%
21 — Inpatient Hospital 2,866 8,566 11,432 13%
22 — On Campus-Outpatient Hospital 2,562 5,227 7,789 9%
24 — Ambulatory Surgical Center 424 1,566 1,990 2%
19 — Off Campus-Outpatient Hospital 553 503 1,056 1%
11 — Office®® 166 162 328 <1%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30.
Note: The sum of percent of disputes is greater than 100% because some disputes include several different place of
service codes.

Emergency services

The vast majority of emergency and non-emergency disputes initiated from April 15 —
September 30, 2022, involved emergency services. Initiating parties indicated that 71,513
disputes involved emergency services, 82% of all disputes initiated for emergency or non-
emergency services in this period. This includes 70,071 disputes for services provided in a
hospital emergency room. 57,505 disputes (over half of all disputes) include one of five
emergency department visit codes (99281 — 99285).

For 1,925 disputes, initiating parties indicated that the dispute involved post-stabilization
services. However, this self-reported data has some limitations and may not always be reliable.
For example, over half of the indicated post-stabilization services had service codes listed as
“NA” or “None” on the Notice of IDR Initiation, limiting the Departments’ ability to verify
whether these disputes actually represent post-stabilization services.*’ Moreover, initiating
parties indicated that 4,017 disputes involved emergency services, while listing an inpatient
hospital place of service code. The Departments speculate that some of these disputes may have
actually involved unreported post-stabilization services.

Ancillary services

Ancillary services represented a large number of disputed services from April 15 — September
30, 2022. 16,932 disputes included service codes for common ancillary services (anesthesia,
radiology, pathology, or neonatology), about 19% of all emergency and non-emergency services
disputed from April 15 — September 30, 2022.

48 With respect to non-emergency services, the NSA surprise billing protections for insured patients apply only if the
item or service was provided with respect to the patient’s visit to an in-network hospital, critical access hospital,
hospital outpatient department, or ambulatory surgical center. However, if the non-emergency service is being
provided by a nonparticipating provider outside of such an in-network health care facility, but with respect to a
patient visit to such an in-network health care facility, it is subject to the NSA billing prohibitions that apply to non-
emergency services. For example, a radiology service performed in an office setting with respect to a patient visit to
an in-network hospital would still be subject to the NSA surprise billing protections and eligible for the Federal IDR
process. See 45 CFR 149.30.

4 Disputes that do not contain valid service codes do not typically continue in the Federal IDR process and are
either closed as ineligible or due to data entry errors.
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Some ancillary services were provided in the emergency department of a hospital, while others
were provided at a hospital or ambulatory surgical center as part of non-emergency services.

Table 8 shows the place of service codes for common ancillary services with respect to Current
Procedural Terminology (CPT) codes.

Table 8: Places of Service for Common Ancillary Services, April 15 — September 30

CPT CPT Code | Number Place of Service

Codes Category of Emergency | Inpatient | Outpatient | Office® | Ambulatory
Disputes Room — Hospital Hospital Surgical

Hospital Center

00100 | Anesthesia 6,021 19% 14% 33% 2% 32%

01999

70010 Radiology 8,238 42% 17% 39% 1% 1%

79999

80047 Pathology 3,538 94% 1% 1% 3% <1%

89398

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.
Notes: The sum of disputes is greater than 16,932 because some incorrectly batched disputes include several

different service codes from different CPT categories.

For 12,988 disputes, parties indicated that the dispute involved items or services furnished by a
nonparticipating provider at a participating health care facility. This represents around 15% of all
emergency and non-emergency services disputed from April 15 — September 30, 2022. Many of
these services were ancillary services. Anesthesia®' and neurology and neuromuscular
procedures? (such as continuous remote monitoring of the nervous system during an operation)
represented the majority of services furnished by a nonparticipating provider at a participating
health care facility.

CPT Code Types

CPT codes made up the vast majority (90%) of service codes submitted in disputes involving
emergency or non-emergency items and services during this period. The most common CPT
codes disputed were emergency department service codes (66% of disputes), radiology codes
(9% of disputes), and anesthesia codes (7% of disputes). Approximately 5% of disputes included
surgery codes, such as removals of the appendix or gallbladder and treatment of broken bones,
and 4% of disputes included codes for pathology and lab. Approximately 4% of disputes
included codes for neurology and neuromuscular procedures such as monitoring of the nervous
system during an operation. Approximately 3% of disputes included codes for cardiovascular
procedures such as ultrasounds, electrocardiograms (ECGs), and other monitoring services.

30 See supra note 48.
SI'CPT Codes 00100 — 01999.
32 CPT Codes 95700 — 96020.
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Table 9 summarizes the types of CPT codes submitted. For each code type, the table includes the
number of disputes and the percent of overall disputes initiated with such code types from April
15 — September 30, 2022.

Table 9: Disputes by Type of CPT Code, April 15 — September 30, 2022

CPT Codes CPT Type Frequency | Percent
99281 - 99288 Emergency Department Services 57,505 66%
70010 - 79999 Radiology 8,238 9%
00100 - 01999 Anesthesia 6,021 7%
10004 - 69990 Surgery 4,417 5%
80047 - 89398 Pathology and Lab 3,538 4%
95700 - 96020 Neurology and Neuromuscular Procedures 3,501 4%
99291 - 99292 Critical Care Services 3,073 4%
92920 - 93799 Cardiovascular Procedures 2,934 3%
96360 - 96549 Hydration, Therapeutic, Prophylactic, Diagnostic 2,520 3%

Injections and Infusions, and Chemotherapy and Other
Highly Complex Drug or Highly Complex Biologic
Agent Administration

99217 - 99226 Hospital Observation Services 1,201 1%

99221 - 99239 Hospital Inpatient Services 1,101 1%

0001U - 0354U | Proprietary Laboratory Analyses 1,035 1%

94002 - 94799 Pulmonary Procedures 877 1%

99466 - 99480 Inpatient Neonatal Intensive Care Services and 751 1%

Pediatric and Neonatal Critical Care Services
93880 - 93998 Non-Invasive Vascular Diagnostic Studies 338 <1%
99000 - 99091 Special Services, Procedures and Reports 314 <1%
99151 - 99157 Moderate (Conscious) Sedation 97 <1%
99202 - 99215 Office or Other Outpatient Services 83 <1%
90460 - 90474 Immunization Administration for Vaccines/Toxoids 77 <1%
90476 - 90759 Vaccines, Toxoids 76 <1%
99100 - 99140 Qualifying Circumstances for Anesthesia 45 <1%
97010 - 97799 Physical Medicine and Rehabilitation Evaluations 39 <1%
99460 - 99463 Newborn Care Services 30 <1%
92502 - 92700 Special Otorhinolaryngologic Services and Procedures 28 <1%
99241 - 99255 Consultation Services 28 <1%
99354 - 99417 Prolonged Services 17 <1%
99464 - 99465 Delivery/Birthing Room Attendance and Resuscitation 16 <1%
Services

92002 - 92499 Ophthalmology Services and Procedures 9 <1%
0042T - 0737T Various Services Category III Codes 5 <1%
98925 - 98929 Osteopathic Manipulative Treatment Procedures 4 <1%
99304 - 99318 Nursing Facility Services 3 <1%
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CPT Codes CPT Type Frequency | Percent

99170 - 99199 Other Medicine Services and Procedures 3 <1%

90785 - 90899 Psychiatry Services and Procedures 2 <1%

99497 - 99498 Advance Care Planning Evaluation and Management 1 <1%
Services

99499 - 99499 Other Evaluation and Management Services 1 <1%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022

Notes: The sum of percent of disputes may be greater than 100% because some incorrectly batched disputes
included several different types of CPT codes. For example, some disputes included all service codes from a single
patient visit.

Table 10 summarizes the top 50 service codes of the more than 3,300 unique service codes
submitted for emergency and non-emergency services disputed, the number of disputes that
include the code, and the percent of disputes that include the code for disputes initiated from
April 15 — September 30, 2022.

Table 10: Top 50 Service Codes Submitted, April 15 — September 30, 2022

Code Service | Description of Item or Service 2022 Q2 | 2022 Q3 | Total Percent

Type Code

CPT 99285 Emergency department visit for life 3,715 18,895 22,610 26%
threatening or functioning severity

CPT 99284 Emergency department visit for problem 3,396 16,482 19,878 23%
of high severity

CPT 99283 Emergency department visit for problem 2,667 13,508 16,175 19%
of moderate severity

CPT 99291 Critical care, first 30-74 minutes 722 2,241 2,963 3%

CPT 95941 Continuous remote monitoring of 258 1,956 2,214 3%
nervous system during operation, each
hour

CPT 74177 CT scan of abdomen and pelvis with 870 1,152 2,022 2%
contrast

CPT 85025 Complete blood cell count (red cells, 392 1,584 1,976 2%

white blood cell, platelets), automated
test and automated differential white
blood cell count

CPT 71045 X-ray of chest, 1 view 898 1,001 1,899 2%
CPT 71046 X-ray of chest, 2 views 689 959 1,648 2%
CPT 70450 CT scan head or brain without contrast 670 883 1,553 2%
CPT 95938 Placement of skin electrodes and 260 1279 1,539 2%
measurement of stimulated sites on arms
and legs
CPT 93010 Routine ECGs 597 908 1,505 2%

using at least 12 leads with interpretation
and report only

CPT 74176 CT scan of abdomen and pelvis without 482 841 1,323 2%
contrast
CPT 80053 Blood test, comprehensive group of 221 953 1,174 1%

blood chemicals
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Code Service | Description of Item or Service 2022 Q2 | 2022 Q3 | Total Percent

Type Code

Revenue® | 0450 Emergency room, general 473 678 1,151 1%

CPT 96374 Injection of drug or substance into vein 241 884 1,125 1%

CPT 81003 Automated urinalysis test 222 836 1,058 1%

CPT 77067 Screening mammography 449 536 985 1%

CPT 71275 CT scan of blood vessels of chest with 451 495 946 1%
contrast

CPT 99282 Emergency department visit for problem 368 578 946 1%
of mild to moderate severity

HCPCS J1885 Injection, ketorolac tromethamine, per 15 189 714 903 1%
mg

CPT 77063 Screening 3D breast mammography 422 480 902 1%

CPT 93005 Routine ECGs 205 692 897 1%
using at least 12 leads with tracing

CPT 95939 Placement of skin electrodes and 129 766 895 1%

measurement of central motor stimulation
in arms and legs

CPT 0202U Test for detection of respiratory disease- 193 701 894 1%
causing organisms from back of nose and
throat (nasopharynx) specimen, 22 target
organisms including severe acute
respiratory syndrome coronavirus 2

CPT 96372 Injection of drug or substance under skin 236 643 879 1%
or into muscle

CPT 96375 Injection of additional new drug or 159 708 867 1%
substance into vein

HCPCS J7030 Infusion, normal saline solution, 1000 cc 163 694 857 1%

CPT 76705 Limited ultrasound scan of abdomen 383 466 849 1%

CPT 96361 Infusion into a vein for hydration, each 165 663 828 1%
additional hour

CPT 95937 Testing of nerve-muscle junction 163 663 826 1%

HCPCS J2405 Injection, ondansetron hydrochloride, per 131 568 699 1%
1 mg

CPT 87426 Detection test by immunoassay technique 248 449 697 1%
for severe acute respiratory syndrome
coronavirus

CPT 87880 Detection test by immunoassay with 222 462 684 1%

direct visual observation for
Streptococcus, group A (strep)

CPT 72125 CT scan of upper spine without contrast 282 368 650 1%

CPT 84484 Troponin (protein) analysis, quantitative 139 511 650 1%

33 The Departments do not consider revenue codes to be service codes but rather service code modifiers. As stated in
the preamble to the interim final rules that appeared in the July 13, 2021 Federal Register, Requirements Related to
Surprise Billing; Part I (July 2021 interim final rules), revenue codes are modifiers to service codes and indicate the
department or place in the hospital where a procedure or treatment was performed. Qualified IDR items or services
with different service codes (regardless of their revenue codes) may not be batched. Batched disputes where the
initiating party submitted revenue codes as service codes were considered incorrectly batched.
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Code Service | Description of Item or Service 2022 Q2 | 2022 Q3 | Total Percent

Type Code

CPT 74018 X-ray of abdomen, 1 view 296 318 614 1%

CPT 36415 Insertion of needle into vein for 68 538 606 1%
collection of blood sample

HCPCS J8499 Prescription drug, oral, non 117 465 582 1%
chemotherapeutic, nos

CPT 93042 ECG 1 to 3 leads with review by 231 351 582 1%
physician only

CPT 82150 Amylase (enzyme) level 96 465 561 1%

HCPCS G0453 Continuous intraoperative 43 507 550 1%

neurophysiology monitoring, from
outside the operating room (remote or
nearby), per patient, (attention directed
exclusively to one patient) each 15
minutes (list in addition to primary

procedure)
HCPCS Q9967 Low osmolar contrast material, 300-399 140 394 534 1%
mg/ml iodine concentration, per ml
CPT 76830 Ultrasound scan of uterus, ovaries, tubes, 253 276 529 1%
cervix and pelvic area through vagina
CPT 71260 CT scan of chest with contrast 238 288 526 1%
CPT 95861 Needle measurement of electrical activity 62 444 506 1%
in arm or leg muscles, 2 extremities
CPT 76856 Complete ultrasound scan of pelvis 231 274 505 1%
CPT 82977 Glutamyltransferase (liver enzyme) level 88 413 501 1%
CPT 82040 Albumin (protein) level 87 404 491 1%
CPT 82247 Bilirubin level, total 89 399 488 1%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30.

Notes: The sum of percent of disputes may be greater than 100% because some incorrectly batched disputes include
several different types of CPT codes. For example, some disputes included all service codes from a single patient
visit. If a dispute is incorrectly batched, the certified IDR entity selects one service code to continue through the
Federal IDR process and asks the party to re-submit the other service codes as separate disputes.
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OON Air Ambulance Services

The NSA prohibits OON air ambulance service providers from balance billing an individual for
covered air ambulance services. OON air ambulance service providers cannot balance bill for the
following air ambulance services, including medical supplies and services provided in transport:

e Medical transport by helicopter (“rotary wing” ambulance); and
e Medical transport by airplane (“fixed wing”” ambulance).

Volume of Disputes for Air Ambulance Services

From April 15 — September 30, 2022, disputing parties initiated 3,271 disputes for air ambulance
services through the Federal IDR portal. Disputing parties initiated 698 disputes in the second
calendar quarter (April 15 — June 30, 2022)>* and 2,574 disputes in the third calendar quarter
(July 1 — September 30, 2022), nearly four times more than in the prior quarter.>>

The vast majority of these disputes were submitted by an OON provider of air ambulance

services, and the remaining were initiated by a group health plan, health insurance carrier, or
FEHB carrier (<1%).°

Disputing Parties for Air Ambulance Services

More than 50 unique initiating parties or their representatives submitted disputes involving OON
air ambulance services from April 15 — September 30, 2022.%7 The top 10 parties represent about
91% of all disputes involving OON air ambulance services. Many of these parties are air
ambulance providers that serve communities across several states. The top party (Global Medical
Response) represents 39% of all disputes initiated for OON air ambulance services from April 15
— September 30, 2022. Table 11 shows the top 10 initiating parties or their representatives for
disputes involving OON air ambulance services.

3 See supra note 41.
35 See supra note 18.
%6 See supra note 20.
57 See supra note 44.
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Table 11: Top 10 Initiating Parties or their Representatives for Air Ambulance Disputes, April
15 — September 30, 2022

Initiating Party or their 2022 Q2 2022 Q3 Total Percent of All Air
Representative Ambulance Disputes
Global Medical Response 273 1,006 1,279 39%

Air Methods 157 426 583 18%

PHI Air Medical 94 457 551 17%
Apollo MedFlight 16 137 153 5%

Life Flight Network 21 82 103 3%

Health Services 25 67 92 3%

UPMC 30 47 77 2%

Classic Air Care 2 65 67 2%
HealthNet Aeromedical 8 49 57 2%

Airlift Northwest 4 44 48 1%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.
Notes: Parties and their representatives were identified and aggregated by the email domain of the initiating party on
the Notice of IDR Initiation.

More than 150 unique non-initiating parties or their representatives were parties to disputes
involving OON air ambulance services from April 15 — September 2022.5® Many of the top
parties were health insurance issuers, group health plans, or FEHB carriers that operate across
multiple states and market segments; third-party administrators that represent several group
health plans across multiple states; or vendors who provide administrative services to issuers and
group health plans. The top party, Aetna, represented 17% of all disputes for OON air ambulance
services. Table 12 shows the top 10 non-initiating parties or their representatives for disputes
involving OON air ambulance services, for disputes initiated from April 15 — September 30,
2022.

38 See supra note 45.
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Table 12: Top 10 Non-Initiating Parties or their Representatives for Air Ambulance Disputes,
April 15 — September 30, 2022

Non-Initiating Party or 2022 Q2 2022 Q3 Total Percentage of All Air
their Representative Ambulance Disputes
Aetna 216 352 568 17%

Zelis 88 335 423 13%
Centene 48 204 252 8%

United Healthcare 42 171 213 6%

Kaiser Permanente 2 201 203 6%
BlueCross BlueShield of 43 150 193 6%

Illinois

MultiPlan 31 129 160 5%

Cigna 29 54 83 3%
Highmark 18 52 70 2%

Clear Health Strategies 1 63 64 2%

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022.
Notes: Parties and their representatives were identified and aggregated by the email domain of the non-initiating
party on the Notice of IDR Initiation.

Contested Dispute Eligibility for Air Ambulance Services

Non-initiating parties or their representatives challenged eligibility for the Federal IDR process
in 1,297 OON air ambulance disputes, approximately 40% of those initiated. Of the 286 air
ambulance disputes that were closed by September 30, 2022, and had eligibility challenged by
the non-initiating party, 188 disputes (66%) were ultimately found ineligible for the Federal IDR
process.>

Closed Disputes for Air Ambulance Services

913 air ambulance disputes were closed from April 15 — September 30, 2022. Certified IDR
entities reached a payment determination in 237 air ambulance disputes (26% of closed disputes)
during this period and found 410 air ambulance disputes (45% of closed disputes) ineligible for
the Federal IDR process. Compared to emergency and non-emergency services, disputed air
ambulance services were more likely to reach a payment determination and fewer were found to
be ineligible for the Federal IDR process. This may be in part because determining Federal vs.
state jurisdiction is more straightforward, as air ambulance services are subject to the Federal
IDR process in almost all states. The remaining closed disputes were either withdrawn by the
disputing parties, or were closed because the parties reached an outside settlement or for other

39 410 disputes for air ambulance services were found ineligible from April 15 - September 30, 2022. This includes
188 disputes where eligibility was contested by the non-initiating party during certified IDR entity selection and an
additional 222 disputes where the non-initiating party did not contest eligibility but the certified IDR entity
nevertheless found the dispute to be ineligible. For example, certified IDR entities found disputes that were filed
untimely ineligible.
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reasons including incorrect batching, data entry errors, or unpaid fees. Table 13 shows the
reasons for closure of air ambulance disputes from April 15 — September 30, 2022.

Table 13: Reasons for Closure of Air Ambulance Disputes, April 15 — September 30, 2022

Closure Reason 2022 Q2 2022 Q3 Overall
Payment Determinations Reached 46 191 237
Found Ineligible 22 388 410
Other 47 219 266
Total Closed Disputes 115 798 913

Source: Data from the Federal IDR portal was analyzed as of October 31, 2022.

Notes: This table reflects disputes closed in the Federal IDR portal by the end of 2022 Q2 (June 30, 2022) and 2022
Q3 (September 30, 2022). There may be some lag between when certified IDR entities send a determination notice
to parties and when they update a dispute to closed status in the Federal IDR portal.

Types of Air Ambulance Services

Approximately 80% of air ambulance disputes involved medical transport by helicopter (rotary
wing), while 11% of air ambulance disputes involved medical transport by airplane (fixed wing).
Air ambulance disputes also included codes for services provided in transport, such as oxygen
supplies, ECGs, blood transfusions, or injections of drugs. Table 14 shows the unique service
codes submitted on air ambulance disputes, the number of disputes involving each code, and the
percent of air ambulance disputes involving each code for April 15 — September 30, 2022.

Table 14: OON Air Ambulance Service Codes, April 15 — September 30, 2022

support) oxygen and oxygen supplies, life
sustaining situation

Code Service | Description of Item or Service 2022 Q2 | 2022 Total | Percent

Type Code Q3

HCPCS A0431 Ambulance service, conventional air services, 632 1,999 2,631 80%
transport, one way (rotary wing)

HCPCS A0436 Rotary wing air mileage, per statute mile 622 1,993 2,615 80%

HCPCS A0398 ALS routine disposable supplies 113 245 358 11%

HCPCS A0430 Ambulance service, conventional air services, 56 299 355 11%
transport, one way (fixed wing)

HCPCS A0435 Fixed wing air mileage, per statute mile 54 292 346 11%

HCPCS A0422 Ambulance (advanced life support or basic life 76 162 238 7%

CPT 93041 ECG 1 to 3 leads 67 170 237 7%

HCPCS A0420 Ambulance waiting time (advanced life support 61 120 181 6%
or basic life support), one half (1/2) hour
increments

CPT 96374 Injection of drug or substance into vein 34 81 115 4%

CPT 94002 Initial hospital inpatient or observation 37 63 100 3%
ventilation assistance and management

HCPCS J3010 Injection, fentanyl citrate, 0.1 mg 26 50 76 2%

CPT 82962 Blood glucose (sugar) test performed by hand- 25 51 76 2%
held instrument

HCPCS J3490 Unclassified drugs 15 34 49 1%

28




Case 6:23-cv-00059-JDK Document 39-5 Filed 02/21/23

Page 30 of 33 PagelD #: 349

Code Service | Description of Item or Service 2022 Q2 | 2022 Total | Percent

Type Code Q3

CPT 96375 Injection of additional new drug or substance 15 30 45 1%
into vein

Revenue® | 0545 Ambulance, air 0 43 43 1%

CPT 96379 Injection or infusion into a vein or artery for 14 29 43 1%
therapy, prevention, or diagnosis

HCPCS J2405 Injection, ondansetron hydrochloride, per 1 mg 5 25 30 1%

HCPCS 12250 Injection, midazolam hydrochloride, per 1 mg 7 15 22 1%

CPT 36430 Transfusion of blood or blood products 7 13 20 1%

HCPCS A0394 ALS specialized service disposable supplies; iv 2 15 17 1%
drug therapy

CPT 93005 Routine ECG using at least 12 leads with tracing 6 6 12 <1%

HCPCS J7030 Infusion, normal saline solution, 1000 cc 4 5 9 <1%

HCPCS J2060 Injection, lorazepam, 2 mg 0 7 7 <1%

HCPCS 12270 Injection, morphine sulfate, up to 10 mg 2 5 7 <1%

CPT 94760 Test to measure oxygen level in blood using ear 0 7 7 <1%
or finger device

HCPCS A0999 Unlisted ambulance service 1 5 6 <1%

CPT 36680 Insertion of needle for infusion into bone 4 2 6 <1%

HCPCS A0424 Extra ambulance attendant, ground (ALS or bls) 5 5 <1%
or air (fixed or rotary winged); (requires medical
review)

HCPCS A0434 Specialty care transport (sct) <1%

HCPCS A0426 Ambulance service, advanced life support, non- <1%
emergency transport, level 1 (ALS 1)

HCPCS J7120 Ringers lactate infusion, up to 1000 cc 3 0 3 <1%

HCPCS J7040 Infusion, normal saline solution, sterile (500 ml 0 3 3 <1%
=1 unit)

CPT 36620 Insertion of artery tube for blood sampling or 0 3 3 <1%
infusion through skin

CPT 99283 Emergency department visit for problem of 1 0 1 <1%
moderate severity

HCPCS Jo171 Injection, adrenalin, epinephrine, 0.1 mg <1%

Revenue®! | 0436 Reserved occupational therapy <1%

HCPCS J2001 Injection, lidocaine hcl for intravenous infusion, <1%
10 mg

CPT 99284 Emergency department visit for problem of high 1 0 1 <1%
severity

Source: Notices of IDR Initiation submitted to the Federal IDR portal, April 15 — September 30, 2022

Notes: The sum of percent of disputes is greater than 100% because some incorrectly batched disputes included
several different service codes. For example, many air ambulance disputes were submitted with codes for both
transport and mileage.

%0 See supra note 53.

Sl 1d.
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Administrative Fees and Expenditures

The NSA directed the Departments to establish a single Federal IDR process jointly. The
Requirements Related to Surprise Billing; Part II interim final rules establish the parameters
governing the administrative fees that certified IDR entities collect from the parties. Under these
rules, each party must pay an administrative fee for participating in the Federal IDR process.®?
The administrative fee is paid by each party to the certified IDR entity and subsequently remitted
to the Departments. The administrative fee is established annually in a manner such that the total
administrative fees collected for a year are estimated to be equal to the amount of expenditures
estimated to be made by the Departments to carry out the Federal IDR process for that year.®
The Secretary of HHS is responsible for collecting administrative fees on behalf of the
Departments.

Table 15: Federal IDR Process Expenditures and Administrative Fees

Federal IDR Process Expenditures and 2022 Q2 2022 Q3
Administrative Fees

Federal agency expenditures to implement and carry out® $3,429,003 $4,903,290
the Federal IDR process for disputes involving OON
emergency or non-emergency items and services and OON
air ambulance services

Total administrative fees collected by HHS for disputes $0 $76,850
involving OON emergency or non-emergency items and

services®

Total administrative fees collected by HHS for disputes $0 $11,900

involving OON air ambulance services®

Total administrative fees collected by HHS for all disputes®’ $0 $88,750

6226 CFR 54.9816-8T(d)(2)(i), 29 CFR 2590.716-8(d)(2)(i) and 45 CFR 149.510(d)(2)(i).

6326 CFR 54.9816-8T(d)(2)(ii), 29 CFR 2590.716-8(d)(2)(ii) and 45 CFR 149.510(d)(2)(ii).

% As described further in the section below titled “Federal Agency Expenditures for Disputes Involving OON
Emergency or Non-Emergency Items and Services and OON Air Ambulance Services,” these expenditures for 2022
Q2 and Q3 include costs associated with initial implementation of the Federal IDR process (implementation costs)
and costs associated with carrying out daily activities necessary for processing payment disputes (ongoing costs).

85 Current Federal IDR administrative fee collection by HHS is not an accurate representation of administrative fees
paid by parties, because the certified IDR entity does not report to HHS that administrative fees have been paid until
after a payment determination is made and the dispute is closed. HHS invoices the certified IDR entities on a
monthly basis for administrative fees once the certified IDR entity identifies to HHS that administrative fees have
been paid. Due to the limited reporting period captured by this report, few disputes were fully processed and closed,
which would trigger HHS invoicing. Additionally, because disputes can be closed prior to the certified IDR entity
collecting administrative fees from both parties, some disputes that are initiated will not necessarily result in full
payment of administrative fees to HHS. This most commonly occurs when a dispute is deemed ineligible for the
Federal IDR process.

6 Id.

7 1d.
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Federal Agency Expenditures for Disputes Involving OON Emergency or Non-
Emergency Items and Services and OON Air Ambulance Services

Overall, to implement and carry out the Federal IDR process for OON emergency or non-
emergency items and services and OON air ambulance services, the Secretary of HHS®
expended $3,429,003 in 2022 Q2 and $4,903,290 in 2022 Q3. These expenditures for 2022 Q2
and Q3 include costs associated with initial implementation of the Federal IDR process
(implementation costs) and costs associated with carrying out daily activities necessary for
processing payment disputes (ongoing costs).

Implementation costs include costs associated with initial construction, development, and testing
of the electronic platform that hosts the Federal IDR portal; subsequent increases in the
functionality of the Federal IDR portal to improve the efficiency of the Federal IDR process;
initial stakeholder trainings; development of certified IDR entity reporting capabilities; and HHS
accounting system modifications and testing to accommodate NSA administrative fee payment
requirements.

Ongoing costs associated with the Federal IDR process generally include those costs to carry out
and support the daily activities of the Federal IDR process, including maintenance of the Federal
IDR portal and related systems; reporting processes; IDR entity certification; case intake and
management; software licenses; handling IDR-related complaints; and ongoing stakeholder
support. The administrative fee is designed to recoup ongoing costs of the Federal IDR process.

Administrative Fees for Disputes Involving OON Emergency or Non-Emergency Items
and Services

The total amount of Federal IDR administrative fees collected by the Secretary of HHS for
disputes involving OON emergency or non-emergency items and services was $0 in 2022 Q2
and was $76,850 in 2022 Q3.%° These dollar figures encompass administrative fees collected by
HHS in 2022 Q2 and Q3 for disputes involving OON emergency or non-emergency items and
services and exclude administrative fees related to disputes that were initiated in 2022 Q2 and
Q3 and are not yet invoiced or paid (that is, these dollar figures exclude fees that have not yet
been collected by HHS). Because disputes can be closed prior to the certified IDR entity
collecting administrative fees from both parties, some disputes that are initiated will not
necessarily result in full payment of administrative fees to HHS. This most commonly occurs
when a dispute is deemed ineligible for the Federal IDR process.

Administrative Fees for Disputes Involving OON Air Ambulance Services

The total amount of Federal IDR administrative fees collected by the Secretary of HHS for
disputes involving OON air ambulance services was $0 in 2022 Q2 and was $11,900 in 2022
Q3.7% These dollar figures encompass administrative fees collected by HHS in 2022 Q2 and Q3
for disputes involving OON air ambulance services and exclude administrative fees related to

% The NSA directed that the Departments jointly establish one Federal IDR process. The Secretary of HHS has
taken the lead in operationalizing the Federal IDR portal on behalf of the Departments. Because of this role, this
total reflects all Department expenditures related to this category.

% See supra note 65.

0 See supra note 65.
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disputes that were initiated in 2022 Q2 and Q3 and are not yet invoiced or paid (that is, these
dollar figures exclude fees that have not yet been collected by HHS). Because disputes can be
closed prior to the certified IDR entity collecting administrative fees from both parties, some
disputes that are initiated will not necessarily result in full payment of administrative fees to

HHS. This most commonly occurs when a dispute is deemed ineligible for the Federal IDR
process.
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Preface

This project was performed to develop a more complete picture of how emergency
departments (EDs) contribute to the U.S. health care system. Using a mix of quantitative and
qualitative methods, it explores the evolving role that hospital EDs and the personnel who staff
them play in evaluating and managing complex and high-acuity patients, serving as the major
portal of entry to inpatient care, and serving as “the safety net of the safety net” for patients who
are unable to get care elsewhere.

This work was sponsored by the Emergency Medicine Action Fund, a consortium of
emergency medicine physician organizations sponsored by the American College of Emergency
Physicians. The research was conducted by RAND Health, a division of the RAND Corporation.
A profile of RAND Health, abstracts of publications, and ordering information can be found at
www.rand.org/health.
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Executive Summary

Emergency departments (EDs) emerged with the rise of hospital-based medicine in the
aftermath of World War II. Today, they play a pivotal role in the delivery of acute ambulatory
and inpatient care. As our health care system evolves in response to economic, clinical, and
political pressures, the role of EDs is evolving as well.

Because EDs charge higher prices for minor illness and injury care than other ambulatory
care settings, ED care is frequently characterized as “the most expensive care there is.” But this
depiction ignores the many roles that EDs fill, and the statutory obligation of hospital EDs to
provide care to all in need without regard for their ability to pay. To develop a more complete
picture of how EDs contribute to our modern health care system, the Emergency Medicine
Action Fund asked RAND to conduct this mixed-methods study.

At the outset of our effort, we reviewed recently published literature regarding ED use and
used it to craft a conceptual model that depicts the various choices ED patients and providers
make over the course of an episode of care. To quantify the importance of EDs as a major portal
of entry to inpatient care, we analyzed four datasets compiled and maintained by the U.S.
Department of Health and Human Services. Given a growing focus at the national and state
levels on preventing non-urgent patients from seeking care in EDs, we analyzed data from the
Community Tracking Study, a decade-long effort that describes changing patterns of health care
utilization and delivery in 60 communities nationwide. To add context to the quantitative
observations derived from these analyses, we conducted three focus groups with emergency
medicine and hospitalist physicians, and interviewed 16 practicing primary care physicians who
work in a variety of communities.

Key findings include the following:

e Between 2003 and 2009, inpatient admissions to U.S. hospitals grew at a slower rate than
the population overall. However, nearly all of the growth in admissions was due to a 17
percent increase in unscheduled inpatient admissions from EDs. This growth in ED
admissions more than offset a 10 percent decrease in admissions from doctors’ offices
and other outpatient settings. This pattern suggests that office-based physicians are
directing to EDs some of the patients they previously admitted to the hospital.

e In addition to serving as an increasingly important portal of hospital admissions, EDs
support primary care practices by performing complex diagnostic workups and handling
overflow, after-hours, and weekend demand for care. Almost all of the physicians we
interviewed—specialist and primary care alike—confirmed that office-based physicians
increasingly rely on EDs to evaluate complex patients with potentially serious problems,
rather than managing these patient themselves.

e As aresult of these shifts in practice, emergency physicians are increasingly serving as
the major decisionmaker for approximately half of all hospital admissions in the United
States. This role has important financial implications, not only because admissions

viii
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generate the bulk of facility revenue for hospitals, but also because inpatient care
accounts for 31 percent of national health care spending.

e Although the core role of EDs is to evaluate and stabilize seriously ill and injured
patients, the vast majority of patients who seek care in an ED walk in the front door and
leave the same way. Data from the Community Tracking Study indicate that most
ambulatory patients do not use EDs for the sake of convenience. Rather, they seek care in
EDs because they perceive no viable alternative exists, or because a health care provider
sent them there.

e Medicare accounts for more inpatient admissions from EDs than any other payer. To gain
insight into whether care coordination makes a difference in the likelihood of hospital
admission from an ED, we compared ED admission rates among Medicare beneficiaries
enrolled in a Medicare Choice plan versus beneficiaries enrolled in Medicare fee-for-
service (FFS). We found no clear effect on inpatient admissions overall, or on a subset of
admissions involving conditions that might be considered “judgment calls.”

o Irrespective of the impact of care coordination, EDs may be playing a constructive role in
constraining the growth of inpatient admissions. Although the number of non-elective ED
admissions has increased substantially over the past decade, inpatient admissions of ED
patients with “potentially preventable admissions” (as defined by the Agency for
Healthcare Research and Quality) are flat over this time interval.

Our study indicates that: (1) EDs have become an important source of admissions for
American hospitals; (2) EDs are being used with increasing frequency to conduct complex
diagnostic workups of patients with worrisome symptoms; (3) Despite recent efforts to
strengthen primary care, the principal reason patients visit EDs for non-emergent outpatient care
is lack of timely options elsewhere; and (4) EDs may be playing a constructive role in preventing
some hospital admissions, particularly those involving patients with an ambulatory care sensitive
condition. Policymakers, third party payers, and the public should be aware of the various ways
EDs meet the health care needs of the communities they serve and support the efforts of ED
providers to more effectively integrate ED operations into both inpatient and outpatient care.

X
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