IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

URIEL PHARMACY HEALTH AND
WELFARE PLAN; URIEL PHARMACY,
INC.; HOMETOWN PHARMACY; AND
HOMETOWN PHARMACY HEALTH and
WELFARE BENEFITS PLAN, on their own
behalf and on behalf of all others similarly
situated,

Plaintiffs,

ADVOCATE AURORA HEALTH, INC. and
AURORA HEALTH CARE, INC,,

Defendants.

Case No. 2:22-cv-610

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

Pursuant to Fed. R. Civ. P. 23, plaintiffs Uriel Pharmacy Health and Welfare Plan, Uriel

Pharmacy, Inc., Hometown Pharmacy, and Hometown Pharmacy Health and Welfare Benefits

Plan (“Plaintiffs”), by and through their undersigned counsel, respectfully move the Court for an

order certifying the following class pursuant to Federal Rule of Civil Procedure 23(b)(3):

All entities that purchased in-network Healthcare Services directly from Advocate
Aurora Health, Inc. or Aurora Health Care, Inc. (“AAH”) providers in Eastern
Wisconsin at any time during the period from May 24, 2018 up to and including
December 31, 2022 (the “Class Period”), to the extent such purchases were made
pursuant to contracts between AAH and any of the following Network Vendors:
Anthem/Blue Cross Blue Shield of Wisconsin, United Healthcare, Cigna
Healthcare, Humana Inc., Wisconsin Physicians Services, Health Payment
Systems, and/or Trilogy Health Solutions.! Excluded from the Class are AAH, and

! “Healthcare Services” are inpatient and outpatient facility claims (for use of a facility) and claims for
professional services (for treatment by a healthcare professional). “Eastern Wisconsin™ consists of the
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their officers, directors, management, employees, subsidiaries, or affiliates, judicial
officers and their personnel, and all federal governmental entities.

Plaintiffs also request that the Court appoint Plaintiffs as class representatives and appoint Berger
Montague PC and Fairmark Partners LLP as Lead Class Counsel.

In support of this motion, Plaintiffs rely on (1) the evidence and argument in their
accompanying memorandum of law, (2) the Declaration of Michaela L. Wallin and the exhibits
thereto, (3) a proposed trial plan, and (4) any further evidence or argument to be presented to the
Court in connection with this motion. A proposed order is filed herewith.

Dated: June 2, 2026 Respectfully submitted,

/s/ David F. Sorensen

Eric L. Cramer

David F. Sorensen

Caitlin G. Coslett

Michaela L. Wallin

Sarah Zimmerman

BERGER MONTAGUE, P.C.

1818 Market Street, Suite 3600
Philadelphia, PA 19103

Tel: (215) 875-3000
ecramer(@bergermontague.com
ccoslett@bergermontague.com
dsorensen@bergermontague.com
mwallin@bergermontague.com
szimmerman(@ bergermontague.com

Jamie Crooks

Michael Lieberman

Yinka Onayemi
FAIRMARK PARTNERS, LLP
1001 G Street, NW

Suite 400 East
Washington, DC 20001
Tel: (619) 507-4182

following Health Service Areas: Appleton, Brookfield, Burlington, Chilton, Cudahy, Elkhorn, Fond Du
Lac, Fort Atkinson, Green Bay, Hartford, Kenosha, Kewaunee, Manitowoc, Marinette, Menomonee Falls,
Milwaukee, Neenah, Oconomowoc, Oconto Falls, Oshkosh, Plymouth, Port Washington, Racine, Shawano,
Sheboygan, Sturgeon Bay, Two Rivers, Watertown, Waukesha, West Allis, and West Bend. See Ex. 3,
Dranove Rpt. 94 n.7 (defining Eastern Wisconsin). All Exs. are attached to the Coslett Decl.
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jamie@fairmarklaw.com
michael@fairmarklaw.com
yinka@fairmarklaw.com

Timothy Hansen

James Cirincione

John McCauley

HANSEN REYNOLDS, LLC

301 N. Broadway, Suite 400
Milwaukee, WI 53202

Tel: (414) 455-7676
thansen@hansenreynolds.com
jeirincione@hansenreynolds.com
jmccauley@hansenreynolds.com

Counsel for All Plaintiffs

Kevin M. St. John

BELL GIFTOS ST. JOEN LLC
5325 Wall Street, Suite 2200
Madison, WI 53718

Tel: (608) 216-7990
kstjohn@bellgiftos.com

Counsel for Uriel Pharmacy, Inc.,
Pharmacy Health and Welfare Plan
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on June 2, 2026, a true and correct copy of the
foregoing was filed with the Court via the CM/ECF system, which will send a Notice of Electronic
Filing to all counsel of record.

Dated: June 2, 2026 /s/ David F. Sorensen
David F. Sorensen
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

URIEL PHARMACY HEALTH AND
WELFARE PLAN; URIEL PHARMACY,
INC.; HOMETOWN PHARMACY; AND
HOMETOWN PHARMACY HEALTH and
WELFARE BENEFITS PLAN, on their own
behalf and on behalf of all others similarly
situated,

Plaintiffs, Case No. 2:22-¢cv-610
V.

ADVOCATE AURORA HEALTH, INC. and
AURORA HEALTH CARE, INC,,

Defendants.

DECLARATION OF MICHAELA L. WALLIN IN SUPPORT OF
PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

I, Michaela L. Wallin, subject to the penalties of perjury, do hereby declare that I am a
shareholder in the law firm Berger Montague PC, counsel for Plaintiffs. [ am an attorney duly
authorized to practice law in the State of New York and am admitted to this Court. I submit this
Declaration in support of Plaintiffs’ Motion for Class Certification.

I declare under penalty of perjury that the following is true and correct:

1. Fairmark Partners, LLP and Berger Montague PC (“Proposed Co-Lead Class
Counsel”) have served as counsel for Plaintiffs and the proposed Class. Proposed Co-Lead Class
Counsel have devoted thousands of hours and have advanced substantial funds without

reimbursement in service of prosecuting this case on behalf of Plaintiffs and the proposed Class.!

! This case was originally brought by Fairmark Partners LLP in May 2022, and Berger Montague
PC joined as counsel in April 2023. See ECF No. 29, 30, 44.
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2. On behalf of Plaintiffs and the proposed Class, Proposed Co-Lead Counsel
briefed and argued complex motions and disputes, including prevailing over Defendants’ motion
to dismiss at the outset of the case; conducted extensive party and nonparty discovery; and
retained preeminent economic experts to render opinions on key issues in the case and analyze
reams of data collected in discovery.

3. In terms of party discovery alone, Proposed Co-Lead Counsel have, among other
tasks, taken and defended dozens of depositions; conducted extensive discovery negotiations
with defendants and nonparties; reviewed and analyzed hundreds of thousands of documents;
and issued and assisted Plaintiffs in responding to written discovery, including interrogatories,
requests for production of documents, and requests for admission. Proposed Co-Lead Counsel
also engaged in extensive nonparty discovery efforts.

4. Plaintiffs also actively supervised and contributed to this case’s prosecution,
including guiding discovery, responding to written discovery requests, collecting and producing
tens of thousands of documents though an extensively negotiated search process involving an
outside discovery vendor and consultation with counsel, producing witnesses for Rule 30(b)(6)
depositions of Plaintiffs, and preparing those witnesses to testify as Rule 30(b)(6) witnesses for
Plaintiffs.

5. The following documents, attached hereto, are cited in Plaintiffs’ Memorandum
of Law in Support of their Motion for Class Certification. Many of these documents are being
filed under seal because they contain information that was designated as confidential under the
protective order in this case, by either a party or nonparty.

6. Attached as Exhibit 1 is a true and correct copy of the Expert Report of Jeffrey J.

Leitzinger, Ph.D. dated November 21, 2025 (filed under seal).
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7. Attached as Exhibit 2 is a true and correct copy of the Expert Rebuttal Report of
Jeffrey J. Leitzinger, Ph.D. dated March 23, 2026 (filed under seal).

8. Attached as Exhibit 3 is a true and correct copy of the Expert Report of David
Dranove, Ph.D. dated November 21, 2025 (filed under seal).

0. Attached as Exhibit 4 is a true and correct copy of the Expert Rebuttal Report of
David Dranove, Ph.D. dated March 23, 2026 (filed under seal).

10.  Attached as Exhibit 5 is a true and correct copy of the Expert Report of Patrick S.
Romano, M.D., M.P.H. dated November 21, 2025 (filed under seal).

11.  Attached as Exhibit 6 is a true and correct copy of the Expert Rebuttal Report of
Patrick S. Romano, M.D., M.P.H. dated March 23, 2026 (filed under seal).

12.  Attached as Exhibit 7 is a true and correct copy of Titus Muzi Interview Notes
dated June 5, 2018 (HURON_068646-49) (filed under seal).

13.  Attached as Exhibit 8 is a true and correct copy of Amendment No. 12 To the
Physician Hospital Organization Participation Agreement Between Humana Wisconsin Health
Organization Insurance Corporation, Humana Insurance Company and Aurora Health Care, Inc.
(AAHEDWI00597913-27) (filed under seal).

14. Attached as Exhibit 9 is a true and correct copy of the transcript of Richard
Klein’s deposition on May 9, 2025 (filed under seal).

15. Attached as Exhibit 10 is a true and correct copy of the transcript of Larry Lenz’s
30(b)(6) deposition on October 16, 2025 (filed under seal).

16. Attached as Exhibit 11 is a true and correct copy of Innosight Discussion

Document dated May 24, 2018 (AAHEDWI00756315-58) (filed under seal).
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17.  Attached as Exhibit 12 is a true and correct copy of Advocate Aurora Health
Discussion Document dated June 5, 2018 (HURON 054337-47) (filed under seal).

18.  Attached as Exhibit 13 is a true and correct copy of Aurora Health Care Managed
Care Overview (AAHEDWI100450873-98) (filed under seal).

19.  Attached as Exhibit 14 is a true and correct copy of Advocate Aurora Health, Inc.
Narrative Response to Specification 10 of Civil Investigative Demand (AAHEDWI100621359-
63) (filed under seal).

20.  Attached as Exhibit 15 is a true and correct copy of Standard Contract Terms
(AAHEDWI00658806-07) (filed under seal).

21.  Attached as Exhibit 16 is a true and correct copy of Email from Barry Eldridge to
Paul Nobile dated December 17, 2019 (BCBSWI_AAH 00022781-82) (filed under seal and also
publicly, with redactions).

22.  Attached as Exhibit 17 is a true and correct copy of Email from Scott Gerhart to
Amy Patrick and Andrea Lathers dated December 7, 2019 (BCBSWI_AAH 00024689-691)
(filed under seal and also publicly, with redactions).

23. Attached as Exhibit 18 is a true and correct copy of Letter from Aurora Health
Care to United HealthCare Insurance Company dated November 27, 2018
(AAHEDWI00299219-20) (filed under seal).

24. Attached as Exhibit 19 is a true and correct copy of Email from Jeff Anderson to
Richard Heim and Don Calcagno dated December 18, 2018 (AAHEDWI00007080-85) (filed
under seal).

25. Attached as Exhibit 20 is a true and correct copy of Letter from Aurora Health

Care to Humana, Inc. dated January 10, 2019 (AAHEDWI00095705-07) (filed under seal).
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26.  Attached as Exhibit 21 is a true and correct copy of Email from Larry Lenz to Jeff
Anderson dated January 18, 2019 (AAHEDWI100023436-42) (filed under seal).

27.  Attached as Exhibit 22 is an excerpt of a true and correct copy of the transcript of
Andrea Lathers’s 30(b)(6) deposition on May 27, 2025 (filed under seal and also publicly, with
redactions).

28.  Attached as Exhibit 23 is a true and correct copy of Email from Joanne Beck to
Kristi Coklas dated October 30, 2020 (UHG-Uriel-00000494-95) (filed under seal).

29.  Attached as Exhibit 24 is an excerpt of a true and correct copy of the transcript of
Jeremy Ott’s 30(b)(6) deposition on July 11, 2025 2025

30.  Attached as Exhibit 25 is a true and correct copy of Message from Jeff Anderson
to Richard Klein and Titus Muzi (AAHEDWI00598196) (filed under seal).

31.  Attached as Exhibit 26 is a true and correct copy of Order Granting In Part
Motion To Strike, Granting Class Certification, and Setting Case Management Conference,
UEBT v. Sutter Health, No. CGC-14-538451 (Sup. Ct. Cal. Aug. 14, 2017) (“UEBT v. Sutter
Class Order”).

32. Attached as Exhibit 27 is an excerpt of a true and correct copy of the transcript of
Aaron Jackson’s 30(b)(6) deposition on July 18, 2025.

33. Attached as Exhibit 28 is an excerpt of a true and correct copy of the transcript of
Paul Maxwell’s 30(b)(6) deposition on June 5, 2025 (filed under seal and also publicly, with
redactions).

34, Attached as Exhibit 29 is a true and correct copy of North Central Region:

Milwaukee, Supply Chain Risk Evaluation (HUMANAO19081) (filed under seal).
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35.  Attached as Exhibit 30 is a true and correct copy of Email from Titus Muzi to
Richard Klein regarding Contract Amendment dated December 4, 2018 (AAHEDWI00573956-
57) (filed under seal).

36.  Attached as Exhibit 31 is a true and correct copy of North Central Region: Green
Bay, Supply Chain Risk Evaluation (HUMANAO019080) (filed under seal).

37.  Attached as Exhibit 32 is a true and correct copy of UnitedHealthcare Local
Wisconsin/Michigan 2021 Business Plan (UHG-Uriel-00000368) (filed under seal).

38.  Attached as Exhibit 33 is a true and correct copy of Wisconsin Nexus ACO July
2022 FAQ for Sales and Account Management (UHG-Uriel-00020038-46) (filed under seal).

39.  Attached as Exhibit 34 is a true and correct copy of Email from Titus Muzi to
Richard Klein regarding DNV Survey and Process dated December 4, 2018
(AAHEDWI00573958-64) (filed under seal).

40.  Attached as Exhibit 35 is a true and correct copy of Email from Scott Gerhart to
Justin Brown dated February 20, 2019 (BCBSWI_AAH_00025938-39) (filed under seal and also
publicly, with redactions).

41. Attached as Exhibit 36 is a true and correct copy of Email from Larry Lenz to
Titus Muzi and Daniel Stahlkopf dated January 28, 2020 (AAHEDWI00158954-60) (filed under
seal).

42. Attached as Exhibit 37 is a true and correct copy of Email from Titus Muzi to
Richard Klein dated November 29, 2018 (AAHEDWI100573949-50) (filed under seal).

43. Attached as Exhibit 38 is a true and correct copy of Email from Jeff Anderson to

Michael Dean dated June 13, 2019 (AAHEDWI00008411-14) (filed under seal).
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44.  Attached as Exhibit 39 is a true and correct copy of Email from Larry Lenz to
Titus Muzi dated June 8, 2020 (AAHEDWI00152452-63) (filed under seal).

45.  Attached as Exhibit 40 is a true and correct copy of Aurora Health Care 2021
UHC Contracting dated October 28, 2018 (AAHEDWI00435658-69) (filed under seal).

46.  Attached as Exhibit 41 is a true and correct copy of Email from Jeff Anderson to
Self regarding Cigna Meeting dated October 19, 2018 (AAHEDWI00025038-40) (filed under
seal).

47.  Attached as Exhibit 42 is a true and correct copy of Email from James Ramsey to
Daniel Stahlkopf and Jill Fyock dated August 4, 2023 (AAHEDWI00868418-20) (filed under
seal).

48.  Attached as Exhibit 43 is a true and correct copy of Email from Daniel Stahlkopf
to Brent Estes dated April 23,2021 (AAHEDWI00083070-74) (filed under seal).

49.  Attached as Exhibit 44 is a true and correct copy of Aurora Health Care Managed
Care Contracting (AAHEDWI00450947-969) (filed under seal).

50. Attached as Exhibit 45 is a true and correct copy of Email from Kaitlin Fink to
Aaron Jackson dated February 28, 2020 (CG_0063481-483) (filed under seal and also publicly,
with redactions).

51. Attached as Exhibit 46 is an excerpt of a true and correct copy of the transcript of
Paul Spencer’s 30(b)(6) deposition on September 15, 2025 (filed under seal).

52. Attached as Exhibit 47 is a true and correct copy of Advocate Aurora Health
Renewal Interests (UHG-Uriel-00006550) (filed under seal).

53. Attached as Exhibit 48 is a true and correct copy of the transcript of Richard

Klein’s 30(b)(6) deposition on October 21, 2025 (filed under seal).
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54.  Attached as Exhibit 49 is a true and correct copy of Aurora Quartz Medicare
Advantage Path to Purchase (AAHEDWI100029647-688) (filed under seal).

55.  Attached as Exhibit 50 is a true and correct copy of Email from Richard Klein to
Titus Muzi dated December 22, 2020 (AAHEDWI00031964-965) (filed under seal).

56.  Attached as Exhibit 51 is a true and correct copy of Email from Larry Lenz to
Daniel Stahlkopf dated July 15, 2020 (AAHEDWI100046419-425) (filed under seal).

57.  Attached as Exhibit 52 is a true and correct copy of Email from David Stahlkopf
to Mimi Foote dated May 27, 2021 (AAHEDWI00082402-404) (filed under seal).

58.  Attached as Exhibit 53 is a true and correct copy of Email from Larry Lenz to Jeff
Anderson dated January 18, 2019 (AAHEDWI100082436-440) (filed under seal).

59.  Attached as Exhibit 54 is a true and correct copy of Email from Titus Muzi to Jeff
Anderson dated January 24, 2019 (AAHEDWI00127810-818) (filed under seal).

60.  Attached as Exhibit 55 is a true and correct copy of Press Release from Cal. Dep’t
of Justice, Attorney General Bonta Announces Final Approval of $575 Million Settlement with
Sutter Health Resolving Allegations of Anti-Competitive Practices (Aug. 37, 2021).

61. Attached as Exhibit 56 is a true and correct copy of the transcript of Richard
Klein’s deposition dated March 19, 2026 (filed under seal).

62. Attached as Exhibit 57 is a true and correct copy of Wisconsin Managed Care
Overview (AAHEDWI00630735-772) (filed under seal).

63. Attached as Exhibit 58 is a true and correct copy of Commercial Physician
Reimbursement (AAHEDWI00759865-875) (filed under seal).

64. Attached as Exhibit 59 is a true and correct copy of Email from Daniel Stahlkopf

to Titus Muzi dated June 24, 2020 (AAHEDWI00823181-183) (filed under seal).
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65.  Attached as Exhibit 60 is a true and correct copy of UHC Commercial Update
(AAHEDWI00947831-841) (filed under seal).

66.  Attached as Exhibit 61 is a true and correct copy of Retail Imaging Strategy
(AAHEDWI00983339-364) (filed under seal).

67.  Attached as Exhibit 62 is a true and correct copy of Email from Daniel Stahlkopf
to Titus Muzi dated June 24, 2020 (AAHEDWI01188952) (filed under seal).

68.  Attached as Exhibit 63 is a true and correct copy of Email from David
Brzozowski to Larry Lenz dated September 28, 2022 (AAHEDWI01373683-684) (filed under
seal).

69.  Attached as Exhibit 64 is a true and correct copy of Strategic Pricing Assessment
— Wisconsin Hospital/Physician Chargemasters and Illinois Physician Chargemaster
(AAHEDWIO01378772-803) (filed under seal).

70.  Attached as Exhibit 65 is a true and correct copy of Email from Jeffrey
Grzybowski to Daniel Stahlkopf dated September 26, 2022 (AAHEDWI102010094-096) (filed
under seal).

71. Attached as Exhibit 66 is a true and correct copy of 2018 Employer Health
Insurance and Other Products Insights (AAHEDWI102574124-162) (filed under seal).

72. Attached as Exhibit 67 is a true and correct copy of Employer Health Insurance
and Employer Programs Report January 2023 Results (AAHEDWI102574179-221) (filed under
seal).

73. Attached as Exhibit 68 is a true and correct copy of Aurora Brand Update: Wave

5 (AAHEDWI02602381-422) (filed under seal).
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74.  Attached as Exhibit 69 is a true and correct copy of Order Granting Motion for
Final Approval, Sidibe v. Sutter Health, No. 12-cv-04854-LB, Dkt. 1763 (N.D. Cal. Nov. 6,
2025).

75.  Attached as Exhibit 70 is a true and correct copy of Consumer Pulse Live: Aurora
Brand Update February 2018 (AAHEDWI02613840-861) (filed under seal).

76.  Attached as Exhibit 71 is a true and correct copy of Email from Kyle Monroe to
Debora Kunferman dated July 18, 2021 (Alliance UrielPharm_00001585).

77.  Attached as Exhibit 72 is a true and correct copy of Email from Andrea Lathers to
Amy Patrick dated June 29, 2020 (BCBSWI_AAH 00024854-855) (filed under seal and also
publicly, with redactions).

78.  Attached as Exhibit 73 is a true and correct copy of Email from John Foley to
Sandi Camp dated March 3, 2014 (BCBSWI_AAH 00025759-760) (filed under seal and also
publicly, with redactions).

79. Attached as Exhibit 74 is a true and correct copy of the transcript of Paul
Blomeyer’s deposition dated July 15, 2025 (filed under seal).

80. Attached as Exhibit 75 is a true and correct copy of 20180522 Sylvia Metzer
Interview Notes (HURON_068476-482) (filed under seal)..

81. Attached as Exhibit 76 is a true and correct copy of Advocate Aurora Health 101
(HURON 080281-351) (filed under seal).

82. Attached as Exhibit 77 is a true and correct copy of UHC Preliminary Proposal

Range (MILLIMAN 00001-039) (filed under seal).
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83.  Attached as Exhibit 78 is a true and correct copy of Letter from Juliet Spector to
Daniel Bailey (ProHealth Uriel 0007534-536) (filed under seal and also publicly, with
redactions).

84.  Attached as Exhibit 79 is the true and correct copy of Email from Heather Olivia
to Larry Lenz and Daniel Stahlkopf dated July 26, 2023 (AURORAO00011858-863) (filed under
seal and also publicly, with redactions).

85.  Attached as Exhibit 80 is a true and correct copy of Email from Matthew Clark to
Stephen Schooff (Uriel-Sub0002739-750) (filed under seal).

86.  Attached as Exhibit 81 is a true and correct copy of WPS’s Answer to Aurora’s
Amended Complaint, Amended Counterclaims, and Reply to Counter-Counterclaims, Aurora
Health Care, Inc. v. Wisconsin Physicians Serv. Corp., No. 05-cv-011279 (Wis. Circuit Ct. July
10, 2006).

87.  Attached as Exhibit 82 is an excerpt of a true and correct copy of the transcript of
Jeffrey Squier’s deposition dated September 24, 2025.

88. Attached as Exhibit 83 is an excerpt of a true and correct copy of the transcript of
Naomi Wedin’s 30(b)(6) deposition dated January 20, 2025 (filed under seal and also publicly,
with redactions).

89. Attached as Exhibit 84 is an excerpt of a true and correct copy of the transcript of
Peter Bacon’s 30(b)(6) deposition dated June 23, 2025.

90. Attached as Exhibit 85 is the true and correct copy of Advocate Aurora Health
Managed Care Contracting (AAHEDWI00630685-732) (filed under seal).

91. Attached as Exhibit 86 is an excerpt of a true and correct copy of the transcript of

Joanna Beck’s 30(b)(6) deposition dated July 31, 2025 (filed under seal).
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92.  Attached as Exhibit 87 is a true and correct copy of the transcript of Jim
Skogsbergh’s deposition dated June 26, 2025 (filed under seal).

93.  Attached as Exhibit 88 is a true and correct copy of the transcript of Jeff
Anderson’s deposition dated June 11, 2025 (filed under seal).

94.  Attached as Exhibit 89 is an excerpt of a true and correct copy of the transcript of
Shelley Turk’s 30(b)(6) deposition dated June 16, 2025 (filed under seal and also publicly, with
redactions).

95.  Attached as Exhibit 90 is the true and correct copy of Email from Titus Muzi to
Larry Lenz and Daniel Stahlkopf dated December 5, 2019 (AAHEDWI100344442-445) (filed

under seal).

This declaration was executed on the 2™ day of June, 2026.

/s/ Michaela L. Wallin
Michaela L. Wallin
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Message

From: Barry.Eldridge@bcbsmo.com [Barry.Eldridge@bcbhsmo.com]

Sent: 12/17/2019 2:19:46 PM

To: Paul.Nobile@anthem.com

CcC: Scott.Gerhart@anthem.com; andrea.lathers@bcbswi.com; amy.patrick@anthem.com
Subject: FW: WI - 2021 Site of Steerage

Paul,

FYE Dunderstand this will be covered in a Plan President meeting this weel. See Amy’s summary below. She met with
Andrea and | today 50 we could discuss W1 options under the Site of Steerage initiative. Let me know — or reach out to
Andrea — if you have questions.

Thanks,

Barry Eldridge

Wisconsin State Planner

Anthem Blue Cross and Blue Shield in Wisconsin

{(314) 795-8255

This e-mail and any attachment is intended for the above named recipient{s} only and may contain confidential or
privileged information. If you are not an intended recipient, please notify the sender and delete the message. Failure to
maintain the confidentiality of this e-mail and any attachment may subject you to penaliies under applicable law.

From: Patrick, Amy M. <amy.patrick@anthem.com>

Sent: Tuesday, December 17, 2019 2:14 PM

To: Eldridge, Barry <Barry.Eldridge@bcbsmo.com>; Lathers, Andrea <andrea.lathers@bchswi.com>; Ali, Asra A.
<asra.ali@anthem.com>

Subject: WI - 2021 Site of Steerage

Hello,
Thank you all for taking the time to meet this afternoon. Here is a summary of our discussion:

*Aurora is one of the largest providers in WI. In addition, Aurora is our partner in the WCIC joint venture. Aurora is a
provider in all Wl networks and will also be a provider in the new HPN.

*95% of WI providers belong to a hospital system. The majority of both ASCs and Imaging Centers are hospital/provider
owned.

Site of Service — Independently Owned ASCs

® Our contract with Aurora states that we cannot steer members away from Aurora by financial benefit or benefit
design.

® Aurora owns ASCs, which are considered provider/hospital owned

® Any site of service steerage to ASCs would need to include all ASCs, both independently owned and
provider/hospital owned

° This would still allow member cost savings because it would steer members away from OP hospital facilities

J Amy and Asra will research to see if operationally, we can include all ASCs

e If we are not able to accommodate site of service steerage to all ASCs, then Wl will need to be exempt from this

recommendation because it would violate the contract with Aurora

Site of Service - Independently Owned Imaging Centers
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® Our contract with Aurora states that we cannot steer members away from Aurora by financial benefit or benefit

design.

® WI has worked with AlM to have a SoS redirection program for Aurora to utilize hospital/facility owned Imaging
Centers at different rates.

® There are only a handful of independently owned imaging centers in WI.

® Any site of service steerage to imaging centers would need to include all imaging centers, both independently
owned and provider/hospital owned

J If this is not able to be accommodated, then W1 will need to be exempt from this recommendation because it

would violate the contract with Aurora

Blue HPN

° Aurora will be part of the HPN.
If there are any questions or if | have missed anything, please let me know.
Thanks,

Amy

Anthem, Inc.

Arny Patrick, Product Monogement Director
00 {2241 456-0798 ] M {8471 858-6085
amy patrick@anther.com
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Message

From: Scott.Gerhart@anthem.com [Scott.Gerhart@anthem.com]

Sent: 12/7/2019 10:17:37 AM

To: amy.patrick@anthem.com; andrea.lathers@bchbswi.com

Subject: RE: Anthem Mandate: Site of Service Steerage (ASC and Radiology Center)

From: Patrick, Amy M. <amy.patrick@anthem.com>

Sent: Friday, December 6, 2019 12:12 PM

To: Lathers, Andrea <andrea.lathers@bcbswi.com>; Gerhart, Scott <Scott.Gerhart@anthem.com>
Subject: RE: Anthem Mandate: Site of Service Steerage (ASC and Radiology Center)

Thanks, Andrea. That is what | was thinking as well,

Thanks!
Amy

Anthem, ing.

amy Patricl, Product Monagement Director
O {224) 456-07981 M: {847 858-8085
amy.patrick®@anthem.com

From: Lathers, Andrea <andrsa lathers@bchswi.conm>

Sent: Friday, December 06, 2019 12:07 PM

To: Patrick, Amy M. <amy.patrich@anthem.com>; Gerhart, Scott <Scott. Gerhart@anthem.com>
Subject: RE: Anthem Mandate: Site of Service Steerage (ASC and Radiology Center)

Hi Amy,

{ don’t see a way around this for Aurcra. | can tell you for Wi the ASC's that are owned by our systems have
different rates than the outpatient hospital. We would love to see the Site of Service Steerage happen in Wi,
but the steerage would need to be for any ASC. That will still supply cost savings to members and Anthem. It
will help with the overall goals of moving people to an ASC which is a lower cost option than the ocutpatient
hospital.

Thanks,

Andrea

From: Patrick, Amy M.
Sent: Friday, December 6, 2019 11:36 AM
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To: Lathers, Andrea <andrez.lathers@bebawi.com>; Gerhart, Scott <Seott.Gerhart@anthem.come
Subject: RE: Anthem Mandate: Site of Service Steerage (ASC and Radiology Center)

Hello!

We met last week to discuss the 2021 recommendation of steerage {through benefit design) to independently
owned ASCs,

One obstacle in W was the contracting with Aurora which doesn't allow steerage away from their ASCs. Although
Aurora has their own ASCs these are considered hospital owned.

Per the message helow, the Site of Steerage recommendation will be a mandate for 2021.

Do you see any strategies or solutions that would allow this steerage away from Aurora’s ASCs?
Thanks!

Amy

Anthem, Ing.

Arny Patrick, Product Monogement Director
O {2241 456-0798 ] M {847 858-6095
amy.patrick@santhem.com

From: Ali, Asra A. <asra.sli@anthem.com>

Sent: Tuesday, November 19, 2019 2:56 PM

To: Ali, Asra A.; Patrick, Amy M.; Georgelos, Kristin E.; MacNerland, Selette; CRIDLIN, KAREN; Reichart, Sharon E.;
Noonan, Theresa L.; Garcia, Anniet; Whiting, Kristin; Stewart, Hal

Cc: Dickinson, Melissa E.; Dominique, Cynthia; Stanton, Tracey B; Occhipinti, Michael; Dolecki, Karen (HMC); Burgh,
Betsy

Subject: Anthem Mandate: Site of Service Steerage (ASC and Radiology Center)

When: Monday, December 09, 2019 3:00 PM-4:00 PM (UTC-05:00) Eastern Time (US & Canada).

Where: 866-308-0254,,,1701324443#

Importance: High

Thanks.

loin Skype Meelin

Trouble Joining? Try Skype Web Anp
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0. Okay. We'll -- we'll talk a lot
more about that later.

But just going back to the mechanics
of how it operated, you said -- and correct me
if I'm wrong. You said that because of that
contractual provision, if you're going to
create a narrow network, you had to include
Aurora, which might mean that both Froedtert
and Ascension may not be interested in

joining; is that right?
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A. Correct.

Q. Okay. So would you say that that
provision impeded Anthem in fostering price
competition between those two -- those three
providers?

MS. JOHNSON PALMER: Objection.

Form. Foundation.

THE WITNESS: Yes.
BY MR. CROOKS:

0. And why is that the case?

A. So the goal of the narrow network is
to have a lower cost of care and then drive
membership into those other -- into that
particular provider's organization. We refer
to it as heads in beds.

In order to -- in order to try and
have another health system in a network that
Aurora is in, that health system would have to
agree to certain prices. And from the health
system's perspective, because Aurora has such
a large presence in southeast Wisconsin, the
competition between an Aurora and an Ascension
or an Aurora and a Froedtert, those providers
typically feel like they are -- they're losing

membership to Aurora because of the large
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presence.
Q. Okay. And so absent the all-plans
clause, when Anthem's assembling a network, it
could say to Froedtert or it could say to
Ascension, hey, if you give me more of a
discount, I'll put you in and take Aurora out;
is that right?
A. Correct.
MS. JOHNSON PALMER: Objection.
Form.
THE WITNESS: Correct.
MS. JOHNSON PALMER: Hypothetic
al.
THE WITNESS: Correct.

BY MR. CROOKS:
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Q. Okay. But you couldn't do that in
southeast Wisconsin because of this
contractual provision?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: Correct.
BY MR. CROOKS:

0. Okay. Did Anthem view that as a
contributor to high cost of care?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: Yes.
BY MR. CROOKS:

0. In the sense that it affected
network design, as we've been talking about;
correct?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: Correct.
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Q. Okay. Do you know whether Aurora's
prices were higher for the healthcare it
provided than other providers?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: I do not.
BY MR. CROOKS:

0. Okay.

A. Well, let me take that back. 1In
relation to the Anthem contracts, I can answer
that question. But what Aurora has negotiated
with other carriers, I can't answer that
question.

0. I appreciate that. I'm just talking
about the Anthem contracts.

A. So the Anthem contracts, yes, Aurora
had a higher reimbursement rate in southeast

Wisconsin compared to their peers.
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0. Okay. And so what is she asking
about here?

A. She's asking if tiered networks can
be done in Wisconsin.

Q. Okay. And then Mr. Eldridge
responds, "I believe the reason is the Aurora
contract states they have to be in the first
tier, regardless of the criteria."

Did I read that correctly?

A. Yes.

0. Do you agree with that statement?
A. Yes.

Q. Okay. And are tiered networks

128
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something that Anthem would offer in Aurora --
I'm sorry, would offer -- would offer in
Wisconsin but for Aurora's contractual
restraint?

MS. JOHNSON PALMER: Objection.

Form. Hypothetical.

THE WITNESS: At the time, yes.

We were looking at offering tiered

networks and felt from a business

perspective that we couldn't do it with
the Aurora contract language.
BY MR. CROOKS:

0. Okay. And that contract language is
what we read before in the 2005 contract?

A. Correct.

Q. Okay. In your -- as Anthem's
representative, is it your belief that tiered
networks can be an important cost-saving tool?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: Yes.
BY MR. CROOKS:

0. Does Anthem view them as an

important cost-saving tool in states other

than Wisconsin?
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MR. CHAPPELL: Object to form.
MS. JOHNSON PALMER: Objection.
Form. Foundation.
THE WITNESS: Yes.
MR. CHAPPELL: Beyond the
scope.
BY MR. CROOKS:

0. And Anthem would have implemented
them in Wisconsin if not for the Aurora
restraint?

MS. JOHNSON PALMER: Objection.

Form. Hypothetical.

THE WITNESS: I think that we
would have attempted to. Yes.
BY MR. CROOKS:

Q. Okay. And is it your understanding
that employers, at least some large employers,
would want to include that tiered offering in
their -- in what they offer to their
employees?

MS. JOHNSON PALMER: Objection.

Form. Foundation.

THE WITNESS: Yes. I think
that the cost and quality piece is always

something that an employer is looking at
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to drive members to a higher quality,

cost provider.

low
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0. What does that mean?

MS. JOHNSON PALMER: Objection.
Form.

THE WITNESS: It means that we
could not implement the site-of-service
policy without -- without breaching the
Aurora agreement.

BY MR. CROOKS:
0. And this particular site-of-service

policy is about ambulatory surgery centers;

right?
A. Correct.
0. Do you remember whether Aurora --

I'm sorry, whether Anthem actually introduced
this site-of-service policy in Wisconsin?
A. I —-
MS. JOHNSON PALMER: Objection.
Form.

THE WITNESS: I do not recall
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138
if we did or not. I don't believe so.

BY MR. CROOKS:

Q. Do you have any recollection of
site-of-service policies that Anthem
implemented elsewhere that could not be
implemented in Wisconsin because of Aurora's
contract?

MS. JOHNSON PALMER: Objection.
Form.

THE WITNESS: Yes. This
particular policy was implemented in
other Anthem states but not in Wisconsin.

BY MR. CROOKS:
0. And the reason for that was what?
A. The Aurora contract did not allow

it.
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And then if you could turn

back to slide 3. "Aurora" -- and this
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is Bates ending in 3949. Under "Aurora," it
says "Dominant system, contractually must be
invited to participate.”

Do you see that?

A. Yes.

Q. Okay. Would you agree that Aurora
is a dominant system?

MS. JOHNSON PALMER: Objection.

Form.

THE WITNESS: Yes.
BY MR. CROOKS:

Q. Okay. And none of the other
hospitals listed here among the southeast
Wisconsin systems is described as dominant.

Am I right about that?

A. Correct.

Q. And so would you agree that Aurora
is the most dominant system in southeastern
Wisconsin?

MS. JOHNSON PALMER: Objection
to form.
THE WITNESS: Yes.
BY MR. CROOKS:
Q. Okay. And why is that?

A. The size and magnitude of the health
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system.
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Q. Okay. Would it be possible for
Anthem to remove Aurora from all of its
products and still be commercially viable?

A. No.

0. And so is that because of network
adequacy rules?

MS. JOHNSON PALMER: Objection
to form. Foundation.

THE WITNESS: Network adequacy
rules and then just the marketplace and
employers.

BY MR. CROOKS:

0. Commercial liability?
A. Yeah.
0. Employers wouldn't want to only

offer insurance plans that don't include
Aurora; is that right?

A. Correct.
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But you are confident,
sitting here today, to testify that Anthem
could not remove Aurora from all of its
products and remain commercially viable?
JOHNSON PALMER: Objection
Foundation.

to form.

THE WITNESS: Correct.
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0. Okay. ©So while those exceptions
obviously gave you greater flexibility than
you had before they were in the contract,
would you prefer having those exceptions or
having the all-plans clause removed?

MS. JOHNSON PALMER: Objection
to form. Calls for speculation.
Hypothetical.

THE WITNESS: 1I'd prefer to

have our standard language.
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BY MR. CROOKS:

Q. Which does not have the all-plans
clause?
A. Correct.
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Q. And if you had that ability, would
it benefit patients?

MS. JOHNSON PALMER: Objection.

Form. Foundation.

THE WITNESS: I believe it
would.
BY MR. CROOKS:

0. How so?

A. I believe that patients would be
able to look a provider up on our website to
see whether or not they had a high quality
score, a high -- a low cost score, if they
had -- if they met the criteria for their
particular benefit plan that they had for a --
you know, if they had a -- we talked a little
bit about some of those bundled services and
things, like a knee or a hip at an ASC, and
they've got a better benefit. They can see
some of that data when they're looking to
select a physician or a place to have a

service done.
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335
Q. And so the list you just gave, you

would describe all of those as benefits to

patients?
A. I believe so.
Q. And is it your belief, Ms. Lathers,

that the all-plans clause, even with the
exceptions that were added over time,
inhibited Anthem's ability to offer patients
those benefits?

MS. JOHNSON PALMER: Objection.

Form. Foundation. Calls for

speculation.

THE WITNESS: Yes.
BY MR. CROOKS:

0. And we talked earlier about how the
lack of tiered networks and the restrictions
on narrow networks inhibited competition
between providers on rates.

Do you remember that?

A. I do.

Q. Okay. And so similar to the patient
benefits about choice and flexibility, is it
Anthem's belief that absent the all-plans
clause, there would be greater rate

competition between hospitals for inclusion
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in, say, a narrow network or a tiered network?
MS. JOHNSON PALMER: Objection.

Form. Foundation. Calls for

speculation.

THE WITNESS: Yes.
BY MR. CROOKS:

Q. Okay. And do you believe that with
that competition, prices would be lower for
businesses and for patients?

MS. JOHNSON PALMER: Same
objections.

THE WITNESS: Yes.
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0. Okay. And how about the network
design that we've been talking about today
which requires a lot of input from Aurora,
both in the design of the network and the
benefit differential?

Would you describe those as
operational irregularities?
MS. JOHNSON PALMER: Objection.

Form. Foundation. Hypothetical.

Speculative.

THE WITNESS: Yes.
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BY MR. CROOKS:
Q. These are things you don't have to
do with other hospital systems, but you do

have to do with Aurora?

>

Yes.
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0. Okay. And isn't it the case that in
2012, 2016, 2017, 2020, as we saw today, that
Anthem wanted to get out of -- from under the
all-plans clause?

MS. JOHNSON PALMER: Objection.

Form. Misstates the record. Foundation.

THE WITNESS: Yes.
BY MR. CROOKS:

0. And so the 15-year contract also had
the effect of keeping that provision in place
longer than it would have under a shorter
contract; is that right?

MS. JOHNSON PALMER: Same
objections. Foundation and assumes
facts.

THE WITNESS: It was language
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that, throughout the renegotiation and

amendments that we did with Aurora,
language that we always brought up to try

to get rid of.
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Okay. When she says, employers feel strongly about

their ability to use their benefit plans to help

them control healthcare costs -- I think we may have
talked about some of these, and if it's -- if that's
the case, just -- we can talk about the same thing,

but what are some ways that employers may use their
benefit plans to help control the healthcare costs?
I think there is a lot of different ways they could.
I think what's specifically being referenced here is
around steerage that we had talked about before
where an employer may want to incentivize their
members to utilize a lower cost, higher quality --
quality alternative than -- that may be in play in
the -- in the general network as it's structured.
Okay; and is it your understanding that at this
time, in February 2021 WPS was -- and its -- its
employer or customers were not able to use steering
to drive patients away from Aurora?

That was my understanding.
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Okay. I mean, at this time Ms. Oliva is certainly
of the belief or at least she's stating that
employers want to steer in order to control
healthcare costs; correct?

MR. TSAI: Objection, form.
Absolutely.
BY MR. CROOKS:
I'm sorry?
I would agree.
And at this point in time that dynamic could not
exist with respect to Aurora because of the All
Plans provision?

That was our interpretation.
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Okay, so she's saying that Aurora was willing to

offer a 5% discount for WPS' exchange product, would
it be willing to do the same here in exchange for
being in Tier 1.

Am I understanding that correctly?
Yes.
Okay; and I hate to belabor the point, but the idea
is Aurora may be willing to do that because being in
Tier 1 with the 90% co-insurance would encourage
more patients to go there, so perhaps they'd be
willing to offer a 5% discount off the price; is
that right?
I can't speak to what Aurora's thinking, but I think
that's a fair assumption.
That's the purpose of an offer like this?
Yes.
Okay, and, again, Aurora would not have been
required to offer any discount to be in Tier 1 under
the 2012 All Plans clause.

It was automatically included; correct?

That's my understanding.
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0. Okay, and just to clarify one other thing. You
testified earlier in response to a question from
Mr. Tsai that steerage creates a, quote, tremendous
opportunity to help patients save money.
Am I right about that?
A. I think that's fair.
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Okay, and just one more time. The All Plans clause,

as it existed before it was modified in 2022-23,
prevented steering; is that right?

That was our interpretation, yes.

And that was part of the reason why for multiple
times over the years WPS had asked Aurora to remove
or alter that clause; is that right?

It's one of the reasons.

i

Okay, and are you familiar with whether it's any of
the systems whose contracts you looked at a short
while ago or other systems in Wisconsin that have
anything that resembles the All Plans clause that
Aurora had before it was removed in 2022-23?

Nothing that went to that extent. There were some
that have similar requirements to have them be
included at the top tier in network offerings, but I
don't know if any of the language was quite to the

extent that was in the original Aurora agreement.
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Okay. Do you believe that there are any, quote,
Aurora-necessary markets, markets in which Aurora
has market power and a dominate market position in
Wisconsin?

MR. TSAI: Objection to the extent it calls for
expert testimony, lacks foundation.
I think there are markets where not having Aurora
would be detrimental to your ability to offer a
market viable product.
BY MR. CROOKS:
A commercially viable product; is that fair?

That's fair.
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And you do think there are such regions or markets

where that's the case?

i

I think there is probably segments within southeast
Wisconsin where it would be challenging to get

meaningful market share without their inclusion.
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San Francisco County Superior Court

AUG 14 2017
CLER&E@&COURT
SUPERIOR COURT OF CALIFORNIA B¥ S Seputy Clork
COUNTY OF SAN FRANCISCO

UFCW & EMPLOYERS BENEFIT TRUST, | Case No. CGC —14-538451
et al.,

Plaintiff, A
ORDER GRANTING IN PART MOTION
vs. | TO STRIKE, GRANTING CLASS
CERTIFICATION, AND SETTING CASE
SUTTER HEALTH, ET AL, MANAGEMENT CONFERENCE
Defendants.

Introdﬁctionl

Plaintiff UFCW & Employers Benefit Trust (UEBT) brought this putative class action
alleging that defendants Sutter Health and its affiliated corporations (Sutter) violated California’s
Cartwright Act and Unfair Competition Law by illegally inflating hospital pricing and
compelling Network Vendors (described below) to enter into anticompetitive healthcare provider
agreements.

Millions of people in Northern California enroll in group health plans providing access to
healthcare services from a select group of healthcare providers (including hospitals) at
established rates. The benefits are paid by either the employer or a healthcare benefits trust,
sometimes out of its own funds (making the employer or trust a “Self-Funded Payor”). Network

Vendors negotiate with healthcare providers for the prices of the services and products they sell,

! This background is drawn largely from the complaint.

Case No. CGC 14-538451 -1-
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and assemble the providers into larger Provider Networks. Self-Funded Payors then contract
with Network Vendors to obtain access to their Provider Networks and consequently, their
negotiated prices.

Sutter is the largest healthcare provider in Northern California. The five major Network
Vendors in Northern California are Blue Shield of California, Anthem Blue Cross, Aetna, Cigna,
and United Healthcare (also known as PacifiCare). Plaintiff UEBT, a Self-Funded Payor, alleges
Sutter uses its dominant economic power to compel Network Veﬁ%iors to agree to
anticompetitive terms in their provider agreements. These agreements contain (1) non-par
contract provisions (or “all or none” provisions), (2) anti-tiering provisions through which Sutter
refuses to participate in narrow networks, (3) provisions which block price transparency. These
agreements constrain the types of Provider Networks that the Network Vendors can offer to their
customers, and consequently harm Self-Funded Payors, who must pay substantially inflated
prices for their enrollees’ healthcare.

UEBT now moves for class certification. I heard argument July 28, 2017. The motion is

granted. I set a case management conference in the Conclusion.

Class Definition
UEBT defines the class as:

[AJll self-funded payors that are (a) citizens of California for
purposes of 28 U.S.C. § 1332(c)(1) or (d)(10) or (b) arms of the
State of California and that compensated Sutter for general acute
care hospital services or ancillary products at any time from
January 1, 2003 to the present at prices set by contracts between
Sutter and Aetna, Anthem, Blue Shield, Cigna, PacifiCare or
United Healthcare.

Reply ISO Class Cert. at 17—-18. This is almost, but not quite, the definition proposed in the

complaint. Complaint 9 126.

Case No, CGC 14-538451
B Case 2:97.cv.00610-LA  Filed 06/02/26 Page 4 of 36  Document 219-5
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Evidence

UEBT offered declarations from its counsel, their expert Jeffrey Leitzinger, and the
client. UEBT also provided declarations from Network Vendors attesting to the anticompetitive
contract structure described above. Sutter provided declarations from its counsel, its expert

Margaret Guerin-Calvert, and the client.

Motion to Strike & Summary of Expert Declarations

Dr. Leitzinger found that (1) “the aggregate amount of overcharges incurred by the
proposed Class as a result of the alleged anticompetitive conduct can be calculated on a class-
wide, formulaic basis” and (2) “evidence that is common to members of the proposed Class can
be used to show that all or nearly all proposed Class members likely incurred at least some
overcharge.” Leitzinger Corrected Dec. (“Leitzinger”) 9 6. Leitzinger used multiple regression
analysis to estimate the overcharge in prices as a result of Sutter’s alleged anticompetitive
practice by looking at hospital reimbursement rates compared with billed charges, and isolating
variables to account for other possible influences on the data. Id. at Y 43-56. He found
common proof showing antitrust impact in the form of (1) the manner in which reimbursement is -
calculated, (2) evidence of parity across Network Vendors in reimbursement terms, (3) evidence
of commonality across provider agreements in contract terms and broad overcharges, and
(4) claims data from Network Vendors showing higher average reimbursement rates for Sutter
compared with other California hospitals in inpatient and/or outpatient and emergency hospital
services. Id. 9§ 73-79.

Ms. Guerin-Calvert’s opposing declaration finds flaws in Leitzinger’s analyses. She

contends that he improperly aggregates products (treating inpatient and outpatient services as the

Case No, CGC 3_42-53845 -3-
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same, when they are statistically significantly different, for example), measures only average

impact across services, fails to control for other factors that drive hospital pricing, and fails to
articulate any plausible theory for how contract provisions affected healthcare pricing. Guerin-
Calvert Second Corrected Dec. (“Guerin-Calvert™) 9 6-12. In short, there is too much diversity
in the claims at issue, and a common methodology cannot show impact for all (or nearly all)
class members. Id. at 62.

In reply, Leitzinger seeks to refute each of Gueﬁn—Calverf’ s criticisms of his regression
model, and explains why his analysis does account for variation across class members. He says
the purpose of his regression model is to show the feasibility of calculating aggregate class-wide
overcharges, not to pfove common impact. Leitzinger Reply 4. Economists use averages to
analyze aggregate pricing impact all the time, and his model also effectively controlled for things
other than Sutter’s challenged conduct. Id. § 11.

Turning then to impact, Leitzinger then set forth “further evidence of common impact,”
explaining that there was commonality across contracts, hospitals, plan designs, and over time.
Id. 99 18, 49-51, 105-22.

At an ex parte hearing on May 31, I permitted Guerin-Calvert to file a sur-reply
declaration. Order Granting Sutter’s Ex Parte Motion (entered June 1, 2017). I wrote that UEBT
could move to strike portions of the sur-reply declaration “to the extent it goes beyond |
impeachment of plaintiff’s expert reply materials.” Id. UEBT now does so, arguing that Guerin-
Calvert’s sur-reply declaration improperly contains new evidence, i.e., she performed new
analyses, constructs new variables, proposes new price measures, and develops a new theory and
analysis on the impact of prices on class members, nbne of which served to impeach Leitzinger’s

testimony. UEBT says Exhibits 4-9 and 11-15 are new analyses that should be stricken.

Case No, CGC 55?845 -4-
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The sur-reply declaration does include additional analyses, but generally for the purposes
of impeachment. Exhibit 4 takes two data sets that Leitzinger used, and attempts to show that
extending the same analysis to observe differences in other variables reveals there is a wider
range of reimbursement rates than what Leitzinger concluded. Guerin-Calvert Sur-Reply Dec.
94 n. 3. Exhibit 5 does the same expansion to show that there is more variation than Leitzinger
contends. Id. Exhibits 6 and 7 serve to counter Leitzinger’s analysis of outpatient
reimbursement ratios to show that Sutter’s charges grew more slowly over the relative period
than those of other providers. Id. § 6. This attacks Leitzinger’s assertion that Sutter’s
reimbursement rate remained flat while the rate or other providers declined. Id. Exhibit 8
assertedly provides a different look at overcharges across time periods from that provided by
Leitzinger. Id. § 7 n. 10. Exhibit 9 attacks Leitzinger’s choice of a certain year as the “dummy”
year. Id. Y 7. Exhibits 11A and 1 lB, 1213 suggest that had Leitzinger taken pricing for specific
services and geographic areas into account, the average reimbursement rates and allowed
amounts per claim would be different than what Leitzinger asserts. Id. 9 11, 13. Exhibit 15 is
an example designed to show that Leitzinger fails to account for caps on claims. Id. Y 14, 16.

Exhibits 12—14 appear to be based on data or analyses that were not previously relied
upon or raised in Leitzinger’s reply declaration. Accordingly, they could have been raised in
Guerin-Calvert’s opposition declaration. These are stricken from the sur-reply, along with

corresponding paragraph 13 in the sur-reply declaration.

Market Structure
A. Sutter has noted that plaintiffs have no analysis of the market structure and by

implication market power in this antitrust case, and that their expert has nothing to say on

Case No. CGC 14-538451 . -5-
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geographical markets or whether Sutter has market power in any of them (or it). Transcript of |
Argument (Tr.) at 63. But markets are not defined for their own sake; they are defined so as to

evaluate in their context whether a defendant has for example power to control prices. Cohlmia

v. St. John Med. Ctr., 693 F.3d 1269, 1282 (10th Cir. 2012). It is that power which matters.

Market definition also allows the evaluation of whether a restraint was reasonable or not, and

provides the focus for proof that harm was done to competition as such, not just to a market

participant such as a plaintiff. E.g., Marsh v. Anesthesia Serv. Med. Grp., Inc., 200 Cal. App. 4th

480, 496 n.5 (2011). Raising the issue now, Sutter implies that without market definition, class
wide impact cannot be shown, Tr. at 63 ef seq. But that does not follow. As discussed below,
supracompetitive pricing can be shown with regression analyses. True, market power can be a
predicate to anticompetitive injury, but where anticompetitive injury is shown directly as with

supracompetitive pricing there may be no need to show market power as such to establish class

wide impact.> And on the merits plaintiffs allege that Sutter has the “power to raise price

significantly above the competitive level without losing all of [its] business),” which is market
power.’

B. As discussed below, the parties have very different views of the product market,
and in anticipation of that it worth here making a few notes. For plaintiffs the market is not one
in which patients decide where to go for services, such as where to go for hip surgery, or for
outpatient services such as setting broken bones and x-rays. Patients are not class members. The
market is available to Network Vendors who are ‘in the market’ as it were for networks or

collections of services available at hospitals across northern California. Class members sign up

for the choices Network Vendors have been offered. Tr. at 24; Motion at 4:9-17. Because this

? For what it’s worth, the alleged geographical market is probably Northern California. Tr. at 18-19.
? Redwood Theatres, Inc. v. Festival Enterprises, Inc., 200 Cal. App. 3d 687, 704 (1988). See evidence cited below
atp. at 7:7-10.

, -538451 )
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agglutination of services is offered through hospitals, plaintiffs focus on what they term
competition at the hospital level, Tr. 96-97; and this is why they reject the service-by-service
approach urged by Sutter and its expert. Under plaintiffs’ theory of the case, it doesn’t matter if
an x-ray is cheaper at a non-Sutter hospital; if plaintiffs are right on the merits, the patient will
still go to the (assertedly) more expensive Sutter hospital for the x-ray as a function of restraints
at the hospital level. Here, there is no pertinent service by service market. UEBT has evidence
that Sutter is sufficiently pervasive in the areas over which plaintiffs must have access to
hospitals that it is not possible to have a plan that excludes Sutter. Wheler Dec. Ex 5 at

ABCLH396710. See also evidence at Motion at 4 note 4.

Certification

Basics

It is UEBT’s burden to show an ascertainable and sufficiently numerous class, a well-
defined community of interest, and substantial benefits from certification that makes a class
action superior to alternatives. Brinker Restaurant Corp. v. Super. Ct., 53 Cal. 4th 1004, 1021
(2012) (citing C.C.P. § 382). The “community of interest requirement embodies three factors:
(1) predominant common questions of law or fact; (2) class representatives with claims or
defenses typical of the class; and (3) class representatives who can adequately represent the
class.” Id. See generally In re Cipro Cases I & II, 121 Cal. App. 4th 402, 409-10 (2004);
Martinez v. Joe's Crab Shack Holdings, 231 Cal. App. 4th 362, 372 (2014).

Frequently, the predominance issue is controlling. Dep't of Fish & Game v. Superior
Court, 197 Cal. App. 4th 1323, 1334 (2011); In re Cipro Cases I & II, 121 .Cal. App. 4™ at 410.

That is the case here.

Case No, CGC 14-538451 -7-

Case 2:22-cv-00610-LA  Filed 06/02/26 Page 9 of 36 Document 219-5




o] [>-BE N | (@) 9} =N w N =

NN N NN NN N R e e e e el e e
NN G R WD OO0 N R W= O

The predominance factor reauires a showing ‘that auestions of law or fact common to the
class npredominate over the questions affecting the individual members.’ [Citation.] ‘The
ultimate auestion in everv case of this tvoe is whether ... the issues which mav be jointlv
tried. when compared with those reaquiring separate adiudication. are so numerous or
substantial that the maintenance of a class action would be advantageous to the iudicial
process and to the litigants.’

Inre Cipro Cases I & II, 121 Cal.App.4th at 410.

The balancing inherent in the predominance analysis contemplates the existence of
individual issues, including perhabs on damages, in properly certified classes; as always, the
issue is whether the common or individual issues predominate. This is not a question of counting
issues, for indeed “a single common question can suffice.” In re Processed Egg Prod. Antitrust
Litig., 312 F.R.D. 171, 179 (E.D. Pa. 2015), citing Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
359 (2011). Rather, predominance often comes down to manageability.* Courts evaluate the
matter through the lens of the plaintiffs’ theory of the case—that is, whether the plaintiffs’
“theory of recovery” presents sufficient common issues. Jaimez v. DAIOHS USA, Inc., 181 Cal.
App. 4th 1286, 1298 (2010). Antitrust cases in particular lend themselves to class actions with
predominating common issues, at least “where the defendants are alleged to have engaged in
collusive, anticompetitive conduct resulting in artificially high market-wide prices for a
product.” In re Cipro Cases I & II, 121 Cal. App. 4th at 411. See also, e.g., Messner v.
Northshore Univ. HealthSystem, 669 F.3d 802, 815 (7th Cir. 2012) (predominance is key issue

and is often satisfied in antitrust cases).

4 In re New Motor Vehicles Can. Exp. Antitrust Litig.. 522 F.3d 6. 20 (1st Cir. 2008) (the court must “formulate
some prediction as to how specific issues will plav out in order to determine whether common or individual issues
predominate in a given case™): Dep't of Fish & Game v. Superior Court. 197 Cal. App. 4th at 1332-33 (““A class
action can be maintained even if each class member must at some point individuallv show his or her eligibilitv for
recoverv or the amount of his or her damages. so long as each class member would not be reauired to liticate
substantial and numerous factuallv unique questions to determine his or her individual right to recover.” (4cree v.
General Motors Acceptance Corp. (2001192 Cal.App.4th 385. 397. 112 Cal.Rotr.2d 99.) “Individual issues do not
render class certification inabpropriate so long as such issues mav effectivelv be managed.” [citing] Sav-on Drug
Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 334...”).
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The landscape of this case, with its many services, prices, and discounts, presents a more
complex economic picture than the sale of one drug, but the Cipro case suggests that certification .
may nevertheless be warranted in complex markets. In re Cipro Cases I & II, 121 Cal. App. 4th
at 413 (“markets characterized by individually negotiated prices, varying profit margins, and
intense competition, as well as to indirect purchasers who buy the product from middlemen in a
largely unaltered form™). See also Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 816
(7th Cir. 2012), a case heavily relied on by both sides, which suggests that even in the “market

for hospital services [which] seems to be particularly complex,” certification may be proper.

Certification Factors

1. Numerosity

The class includes well over 1500 California self-funded health plans that pay Sutter for
the healthcare charges incurred by their employee-members, instead of purchasing insurance to
cover those costs. Motion Class Certification (Motion) at 1, 16. Leitzinger ] 28 and Ex. 5.
Sutter does not dispute numerosity.

2. Ascertainability

“Whether a class is ascertainable is determined by examining (1) the class definition,
(2)Athe size of the class, and (3) the means available for identifying class members.” Hale v.
Sharp Healthcare7 232 Cal. App. 4th 50, 58 (2014) (internal quotation marks and citations
omitted); Miller v. Bank of America, N.A., 213 Cal. App. 4th 1, 7 (2013). See generally
Nicodemus v. Saint Francis Mem'l Hosp., 3 Cal. App. 5th 1200, 1214 (2016). The central
concerns addressed by the ascertainability requirement are to have objective criteria so that (1)

class members know if they are in the class or not, and for res judicata evaluations after

Case No CGC _14- 53845
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judgment, and (2) to enable notice. E.g., Byrd v. Aaron's Inc., 784 F.3d 154, 163-165 (3d Cir.
2015).°

UEBT contends that data provided by the five major Network Vendors identifies all self-
funded health plans that purchased general acute care hospital services or ancillary products from
Sutter during the class period. Motion at 16. These plans can be reviewed to identify those that
were California citizens for thé relevant time period. Publicly available data maintained by the
California Secretary of State facilitates this examination. Id. at 17.

Suttér argues that class members cannot be readily identified without unreasonable
expense or time. Opposition to Class Certification motion (Opposition) at 28. Sutter has already
identified instances where an entity was included on the plaintiffs> class list but was not the
actual payor, or was not a California citizen. Id. at 29.

Class members can be identified from the Network Vendors’ records. There may be
individual class members that are, as Sutter points out, just subsidiaries covered by a parent
company’s health benefit plan, or where their claims or right to sue were transferred. Opposition
at 29. But that potential confusion is resolved because the proposed class definition now calls
for “self-funded payors” instead of “self-funded health plans.” Reply ISO Class Certification
(Reply) at 17. Those self-funded payors will be able to determine whether or not they belong in

the class, because they will know if they are a California citizen or not. The fact that an

% Sutter’s argument could be understood as an objection that it is administratively infeasible to identify each
individual class member. But we should not wade into the disagreements on this issue such as those between the
Third and Ninth (and other) Circuits. Compare Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1127 (9th Cir.
2017), In re Petrobras Sec., 862 F.3d 250, 268 (2d Cir. 2017). It does not appear that California courts have
endorsed the administratively infeasible element; for our purposes, we can say that meeting California’s
ascertainability element furthers the notice requirements. Nicodemus v. Saint Francis Mem'l Hosp., 3 Cal. App. 5th
1200, 1214 (2016). As is true for the Ninth Circuit, when notice is issued California courts just require the best
notice practicable. Briseno, 844 F.3d at 1128-29; CRC 3.766 (e); Duran v. Obesity Research Inst., LLC, 1 Cal.
App. 5th 635, 647 (2016).

Case No. CGC _14-53845]
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individualized inquiry may be needed to identify some of the class members does not defeat
ascertainability. Nicodemus v. Saint Francis Mem'l Hosp., 3 Cal. App. 5th 1200, 1214 (2016).

In an argument developed mostly in its Sur Reply (at 8), Sutter contends that it is not
permissible to include governmental entities in the class. See also Opposition at 29. These issues
do not affect the fundamental issues on certification, or of ascertainability specifically, and can
be dealt with in later proceedings.

The class is ascertainable.

3. Community of interest

A, Predominance

The “ultimate question for predominance is whether the issues which may be jointly
tried, when compared with those requiring separate adjudication, are so numerous or substantial
that the maintenance of a class action would be advantageous to the judicial process and to the
litigants.” Duran v. U.S. Bank National Assn., 59 Cal. 4th 1, 28 (2014) (internal quotation marks
and citations omitted). The Eleventh Circuit has a nice practical formulation of the test:

[TIf common issues trulv predominate over individualized issues in a lawsuit. then the
addition or subtraction of anv of the plaintiffs to or from the class [should notl have a
substantial effect on the substance or auantitv of evidence offered.... If. on the other hand.
the addition of more plaintiffs leaves the auantum of evidence introduced bv the plaintiffs
as a whole relativelv undisturbed. then common issues are likelv to predominate.®

UEBT’s theory of liability is that Sutter implemented its anticompetitive scheme through
substantially identical contract provisions with Network Vendors that restricted their ability to
offer narrow networks, tiered products, and transparency to the self-funded health plans. Motion
at 18. The common issues putatively include (1) whether Sutter engaged in challenged practices,
(2) what impact Sutter’s contracting practices had on hospital competition, (3) what impact

Sutter’s practices had on class members’ payments, (4) what the amount of damages is for

¢ Brown v. Electrolux Home Prod., Inc., 817 F.3d 1225, 1235 (11th Cir. 2016), quoting Vega v. T-Mobile USA, Inc.,
564 F.3d 1256, 1270 (11th Cir. 2009).

Case No, CGC _14-538451
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impacted class members, and (5) whether or not claims are barred by the statute of limitations.
Id. at 20-21. This can be shown through common proof of the provider agreements, testimony
from each Network Vendor explaining how the contracts inhibited their creation of cost-effective
networks and restricted their ability to promote price competition, and an economic expert report
that analyzed impact and found class-wide overcharges. Id. at 19. Even if the anticompetitive
policies were not always enforced, there is still a common issue of whether Sutter restrained
enough of the market to harm competition and inflate healthcare pricing. Id. This can also be
shown through common proof of Sutter engaging in challenged practices. Id. at 20.
) Contract provisions

UEBT presented the contract provisions across all provider agreements for all Network
Vendors in Appendix A. The language across the agreements for these material provisions are
substantially similar. The contract provisions at issue include (1) all or nothing terms requiring
the Network Vendor to include all Sutter providers in their plans, (2) non-participating provider
rates at no less than 95% of billed charges, (3) parity among all Sutter providers, (4) no
participation in tiered products, plans, or benefit designs, and (5) a confidentiality clause that
prohibits disclosures unless authorized in writing, promoting price secrecy. See Appendix A.

The Network Vendors are in agreement that these contract provisions restricted their
ability to promote price competition and create more cost-effective networks:

All or nothing terms. Sutter requires Network Vendors to include all Sutter providers in

any plans, to the extent that any Sutter provider is included.” This made narrow networks

7 Melody Dec. (Anthem) ¥ 12; De La Torre Dec. (Anthem) 94 13; Joyner Dec. (Blue Shield) § 15-17, 19; Barnes
Dec. (Blue Shield) 9 6-7; Katz Dec. (Cigna) ] 13; Hamilton Dec. (Cigna) ] 4; Welsh Dec. (Aetna) 9 13; Lacroix-
Milani Dec. (HealthNet) § 34; Lundbye Dec. (United) § 8.

Case No. CGC _14-538451
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commercially unviable by eliminating any savings that would have accompanied exclusion of
higher-priced Sutter providers.®

Non-participating provider rates. Sutter required that payors pay Sutter a substantial

percentage (95 % or higher, as seen from the provider agreements) of the billed charges to any
Sutter provider who was not participating in the network.” This had the effect of carrying on the
all-or-nothing contracting practice.'® Even if Sutter permitted some of its hospitals to participate
in narrow networks, the non-par provision negated any savings.'

Parity and anti-tiering. Sutter blocks or undermines Network Vendors’ attempts to

create tiered products, or at least place Sutter in a top tier.!? Sutter also requires Network
Vendors to agree to equal treatment of all Sutter providers that participate in the plan. Overail,
this restricts Network Vendors’ ability to both steer members to lower-priced providers, or
expose Sutter to any competition to get Sutter to moderate its high prices.14

Price secrecy. Sutter imposes confidentiality provisions in its agreements that prohibit

disclosure of Sutter’s pricing."> Sutter also consistently opposes Vendor attempts to create cost

comparison tools for members.'®

8 Melody Dec. (Anthem) { 14; Ramseier Dec. (Anthem) § 7; Joyner Dec. (Blue Shield) § 35.

® Melody Dec. (Anthem) § 17; De La Torre Dec. (Anthem) Y 15-16; Joyner Dec. (Blue Shield) 19 34-35, 37, 39;
Barnes Dec. (Blue Shield) § 16; Katz Dec. (Cigna) Y 17-18; Hamilton Dec. (Cigna) § 5; Lundbye Dec. (United)
99.

19 Melody Dec. (Anthem) § 18; Katz Dec. (Cigna) § 15; Lundbye Dec. (United) 9] 10-12.

! Melody Dec. (Anthem) 99 20-23; De La Torre Dec. (Anthem) § 14; Joyner Dec. (Blue Shield) 7 40.

2 Melody Dec. (Anthem) 7 25-26, 29; De La Torre Dec. (Anthem) 7 22-23; Ludkins Dec. (Anthem) 9 3, 10;
Joyner Dec. (Blue Shield) § 51; Barnes Dec. (Blue Shield) 9 20; Katz Dec. (Cigna) ] 19; Hamilton Dec. (Cigna)

9 10; Welsh Dec. (Aetna) 1 17-18, 21; Lacroix-Milani Dec. (HealthNet) q 45.

" Melody Dec. (Anthem) § 27; De La Torre Dec. (Anthem) 99 19-20; Welsh Dec. (Aetna) 1 47; Lacroix-Milani
Dec. (HealthNet) 9 37-39; Lundbye Dec. (United) ] 17.

1 Melody Dec. (Anthem) 9 30; De La Torre Dec. (Anthem) q 26; Ramseier Dec. (Anthem) ¥ 10; Joyner Dec. (Blue
Shield) 19 43, 54.

15 Melody Dec. (Anthem) 91 33-34; De La Torre Dec. (Anthem) 41 30-31; Ramseier Dec. (Anthem) § 7; Joyner
Dec. (Blue Shield) 1 63, 65; Barnes Dec. (Blue Shield) { 25; Katz Dec. (Cigna) §§ 24-26; Hamilton Dec. (Cigna)
9 7; Welsh Dec. (Aetna) § 15; Lundbye Dec. (United) § 14.

_16 Melody Dec. (Anthem) § 37; De La Torre Dec. (Anthem) 1§ 33—37; Katz Dec. (Cigna) 1] 27-28; Welsh Dec.
(Aetna) 1 37-38.
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There is evidence that Network Vendors (and consequently, their self-funded payor
members) were subject to the same or substantially similar restrictive contract provisions with
Sutter, which consequently inhibited price competition in the marketplace. The nature and
circumstances of the various provider agreements at issue raise common factual and legal issues
for all self-funded payors who paid for healthcare services under these agreements.

(i) Impact

Class actions are appropriate “[i]f plaintiffs have stated claims of illegality and impact
which can be proved predominantly with facts applicable to the class as a whole, rather than by a
series of facts relevant to only individual or small groups of pla_intiffs.” Rosackv. Volvo of
America Corp., 131 Cal. App. 3d 741, 752 (1982).) “In some cases, it is Justified for courts to
assume that consumers were injured when they purchased products in an anticompetitive market,
even though the price and terms of sale for the price-fixed product were individually negotiated.”
Global Minerals & Metals Cofp. v. Super. Ct., 113 Cal. App. 4th 836, 855 (2003). A case
warmly embraced both sides suggests that not every single class member must be shown to have

suffered impact.'®

17 See also, e.g. Kizer v. Tristar Risk Management, No. G052558, 2017 WL 3172823, at *6 (Cal. Ct. App. June 26,
2017 as modified July 26, 2017) (“Ordinarily, class treatment of a claim is appropriate if the facts necessary to
establish liability are capable of common proof, including the so-called “fact of damage,”), quoting Safeway, Inc. v.
Superior Court of Los Angeles Ctv.. 238 Cal. App. 4th 1138. 1154 (2015).

' Messner v. Northshore Univ. HealthSvstem. 669 F.3d 802. 818 (7th Cir. 2012) (“all or most of the [class] suffered
some antitrust injurv as a result of [allegedly illegal actsl. That was all that was necessarv to show predominance for
purposes of Rule 23(bX(3).”). See also. In re Nexium Antitrust Litie.. 777 F.3d 9. 21 (1st Cir. 2015) (“We do not
think the need for individual determinations or inguirv for a de minimis number of uniniured members at later stages
of the litication defeats class certification.”). At argument. plaintiffs’ counsel argued that for the verv few class
members that under plaintiff’s theorv of the case mayv not have suffered actual dollar damages. thev nevertheless
suffered a sort of antitrust iniurv of being deprived of a sort of opportunity. Tr. at 12: 14:12 . This is not discussed in
the opening papers and I ignore it. Nevertheless. I do find that the potential existence of a verv small number of class
members who mav not be entitled to anv recoverv does not defeat certification. In re Cipro Cases I & II. 121 Cal.
Avpp. 4th at 418 (the “fact that certain members of the class mav not have been iniured at all does not defeat class
certification”).
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Impact is frequently a key issue in antitrust cases, Messner, 669 F.3d at 808, and is often
the key issue in the certification context,'® as it is here. See e.g., Tr. 48. Here, there is evidence
that Sutter’s prices were well above the average in Northern California.2’ Almost all*! class
members were subject to those prices.

A Experts: Rules in Certification Motions

The outcome of the present motion depends chiefly on expert testimony. I review here
the basic rules on the use of that evidence in this context.

I begin by noting that, as a general matter, trial judges are fact finders in the context of
certification motion. Weil & Brown, et al., CALIFORNIA PRACTICE GUIDE: CiVIL PROCEDURE
BEFORE TRIAL § 14:99.5 (Rutter: 2017). “This extends to the resolution of expert disputes
concerning the import of evidence concerning the factual setting-such as economic evidence as
to business operations or market transactions.” Blades v. Monsanto Co., 400 F.3d 562, 575 (8th
Cir. 2005).

However, there are varied standards for a trial court’s evaluation of expert testimony in
this context. It may be subject to (1) a preliminary review for general reliability, (2) a full
Sargon examination as we might have in an Evid. C. § 402 hearing before trial, e.g., Sargon
Enterprises, Inc. v. Univ. of S. Cal., 55 Cal. 4th 747 (2012), or (3) in addition, consideration of
whether I am persuaded by either the plaintiffs’ or defendants’ expert. See generally, William B.

Rubenstein, NEWBERG ON CLASS ACTIONS, Use of expert testimony at the class certification

** Pierre Cremieux et. al., “Proof of Common Impact in Antitrust Litigation: The Value of Regression Analysis,” 17
GEO. MASON L. REV. 939 (2010) (“class certification in an antitrust case often turns on the plaintiffs' ability to

demonstrate impact from the alleged violation using common proof on a class-wide basis™).
E.g., Joyner Decl.q{ 26, 56-60; Del La Torre Decl. | 5.

2! A few class members may not have been affected, Motion at 14:6-9 (referring to a group of 3 rural Sutter
hospitals, 99%+ class members estimated to have been affected).

Case No, CGC 13—53845 15 -
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stage § 7:24 (5th ed. 2016, as of June 2017 Update).”” The problem, as Newberg notes, is that

the merits are not resolved at the certification stage but experts often proffer opinions on those
merits. It is not clear what the rule is in California state courts, but, like Newberg, I draw

inspiration from the hints of the Supreme Court in Wal-Mart that trial courts should apply ar

least the intermediate position I outlined, that is, to rely on the expert opinion if it meets the

standards of Daubert (or, in state court, Sargon). Although I do not “resolve conﬂipts among the
experts,” I must nevertheless ensure expert opinions are “supported by the record,” not based on
“guess, surmise or conjecture,” Dep't of Fish & Game v. Superior Court, 197 Cal. App. 4th at
1350-51; In re Cipro Cases I & II, 121 Cal. App. 4th at 412.

While the opinions have to be admissible in that sense, trial judges evaluating
certification motions do more: as I have noted, they are fact finders too. They need to be
persuaded. But the fact of which they need to be persuaded is not, exactly, the fact that the jury-at
trial will decide. To use an example from this case, the jury will be asked ‘to decide if all class
members were impacted by Sutter’s actions; but I need only be persuaded that there is admissible
common evidence of impact, presumably enough to support plaintiffs’ prima facie case. As

Messner puts it,

22 The treatise notes that for example the Eight Circuit uses a limited review, Blades v. Monsanto Co., 400 F.3d 562,
575 (8th Cir. 2005). See also, e.g., Tait v. BSH Home Appliances Corp., 289 F.R.D. 466, 494 (C.D. Cal. 2012)
(adopting Eighth Circuit test in In re Zurn Pex Plumbing Products Liab. Litig., 644 F.3d 604 (8th Cir.2011), to the
effect that trial courts should scrutinize the reliability of the expert testimony in light of the criteria for class
certification and the current state of the evidence). A complete Daubert review is generally undertaken in the
Seventh Circuit. Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 812 (7th Cir. 2012); Am. Honda Motor
Co. v. Allen, 600 F.3d 813, 815-16 (7th Cir. 2010) (“We hold that when an expert's report or testimony is critical to
class certification...a district court must conclusively rule on any challenge to the expert's qualifications or
submissions prior to ruling on a class certification motion. That is, the district court must perform a full Daubert
analysis before certifying the class if the situation warrants.”). The treatise also notes that the Ninth Circuit not only
requires a trial court to find the expert opinion is admissible, but also that it is persuasive. E.g., Ellis v. Costco
Wholesale Corp., 657 F.3d 970, 982 (9th Cir. 2011) (“the district court seemed to end its analysis of the plaintiffs’

ev1dence after determining such evidence was merely admissible.”).
> Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 354 (2011) (to the suggestion that Dauberr did not apply, the Court

responded, “We doubt that is so....”).
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plaintiffs' “burden at the class certification stage [was] not to prove the element of
antitrust impact.” but onlv to “demonstrate that the element of antitrust impact is cavable
of proof at trial through evidence that is common to the class rather than md1v1dua1 to its
members.” Behrend v. Comcast Corp., 655 F.3d at 197..

It is also not clear whether my review is affected by the procedural fact of whether or not
the expert opinion was the subject of a motion to strike or exclude. Without such a motion,
expert opinions might simply be delivered at trial without Sargon-based scrutiny.”> In class
certification contexts the issue is often generated by a motion to exclude, e.g., Messner v.
Northshore Univ. HealthSystem, 669 F.3d 802, 811-12 (7th Cir. 2012). No such motion was
made here, and indeed at argument it was unclear whether Sutter thought Leitzinger’s opinion
was weak, unpersuasive, or literally inadmissible. I conclude it doesn’t matter whether Sutter
formally moved to exclude.?® Iam nevertheless required to scrutinize the expert opinion as
outlined in this section. Dep't of Fish & Game v. Superior Court, 197 Cal. App. 4th at 1350-51;
Inre Cipro Cases I & 11, 121 Cal. App. 4th at 412.

The critical expert issues here are a function of the disputes between the parties’ experts.
For example, plaintiffs’ Leitzinger claims is it is reasonable to rely on reimbursement rates as a
proxy for price, and that the four to seven factors he discusses provide reliable proof of common
impact (more on these below); defendants’ Guerin-Calvert disagrees, and if she’s right, I should
presumably disregard Leitzinger’s evidence. While I am not permitted to ‘resolve conflicts
among the experts,” nevertheless I have been presented with evidence—by experts—that the

other expert’s opinions are assertedly unreliable, which is an issue courts are supposed to decide.

** Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 818 (7th Cir. 2012).

» E.g., M. Simons, CALIFORNIA EVIDENCE MANUAL § 4:1 (“If an objection is lodged” proponent shows expert is
qualified, etc.) (emphasis supplied).

% Because admissibility is almost always a function of the purpose for which evidence is proffered, one can imagine
an opinion inadmissible at trial under e.g. Sargon, but admissible at the certification stage to show commonality.
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There is no bright line here,?’” but fundamentally courts to look at whether (1) the foundations of
an opinion are a reasonable basis for the opinion (i.e., the opinion is not based on speculation),
Sargon, 55 Cal. 4th at 770, and (2) under Evid. C. § 802, the reasons, as a matter of logic, are
sound. Id. at 771, 772; Taylor v. Trimble, No. B276723, 2017 WL 3187388, at *6, note 15 (Cal.
Ct. App. July 27, 2017). Contradictory expert testimony may be perfectly acceptable. Id. at
1722

Some of issues presented by the competing expert declarations are whether a range of
figures is a permissible basis for a conclusion, or whether the range is so broad it would be
speculative to rely on it. For example, parity across networks vendors is described in Leitzinger
975, and attack by Guerin-Calvert in her declaration at 146. Leitzinger responds that he has still
shown substantial parity. Leitzinger Reply at § 106. How much parity is enough is a subject the
court cannot decide absent some further showing that the figures of one or the other expert are, in
the disciplines in which they practice, unsupportable. Generally, I do not have that showing,”
and the parties’ papers have not assisted in figuring out how to handle the many disagreements
between the two experts. Plaintiffs just relegate them to the jury, dubbing them common issues
which do not block certification. Sutter treats each disagreement—and (depending how one
counts her comments) Guerin-Calvert’s declarations include hundreds of areas in which she

disputes Leitzinger—as proof that Leitzinger’s opinions are all unsupportable.

%7 Sargon Enterprises, Inc. v. Univ. of S. Cal., 55 Cal. 4th 747, 769 (2012), quoting Judge Friendly, see 1 Wigmore,
Evidence 409410 (3d ed. 1940).

 Distinguish the Kelly-Frye (or, now, just Kelly) scenario where “a lack of general scientific acceptance” dooms
the new scientific technique. People v. Barney, 8 Cal. App. 4th 798, 819 (1992). See generally, People v. Jackson, 1

Gal. 5th 269, 315 (2016).
For an example of where judges can make such findings, many courts accept a “95 percent degree of confidence”

for certain statistical results, Bell v. Farmers Ins. Exch., 115 Cal. App. 4th 715, 753 (2004); Woodfox v. Cain, 772
F.3d 358, 380 (5th Cir. 2014) (99-95%), but not margins of error approaching 32 percent. 115 Cal. App. 4® at 756.
See also, e.g., ATA Airlines, Inc. v. Fed. Exp. Corp., 665 F.3d 882, 895 (7th Cir. 2011) (95%). The disagreements on
e.g. parity cannot be resolved with these widely accepted rules.
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B. Experts: Their Disputes

I discuss here the core expert disagreement between the parties.*

a. Services v. Hospital Level Analysis

Perhaps the most important dispute between the parties is one where they do not quite
join the issue. It is whether this antitrust case must be litigated at the services or hospital level,
that is, whether for example the impact of bad acts®' must be measured at a service-by-service
level, or at a hospital level. Plaintiffs’ theory is that the central bad acts operated at the hospital
level: the “all or nothing’ requirements and anti-tiering provisions directed all patents to only
Sutter hospitals, and the anti-price transparency provision affected all prices. Plaintiffs contend
the ‘market’ at stake is that among hospitals, Motion at 20:6 (“Hospital competition™). I have
described this above at pp. 5-6 (‘Market Structure’). Expert findings that about 99% of the class
members paid higher reimbursement rates at Sutter hospitals as opposed to non-Sutter hospitals
presumably supports that view of the market, Motion at 20:20; Reply at 4:7 et seq.

Sutter does not directly take this on; its opposition assumes, or perhaps relies on a
putatively common sense argument, that the effects on competition must be shown at the
services level. See e.g. Opposition at 16:16-25; Sur Reply at 1. Sutter’s services level argument
is ultimately made in aid of the argument that plaintiffs cannot on a class-wide basis show impact
of the bad acts. But I separate out these two issues, i.e. the level of competition (noted here) and

impact (discussed later).

%% Not further discussed below is Leitzinger’s use of OSHPD (Office of Statewide Health Planning and
Development) data. Leitzinger addresses the issue at Leitzinger Reply Y 53 et seq., noting that Guerin-Calvert’s
attack is predicated on her services-by-services approach to antitrust impact and damages in this case. (I separately
address that approach above at pp. 5-6 (“Market Structure’) and in the next section (‘Services v. Hospital Level’)).
While Leitzinger disagrees with her criticisms, he nevertheless ran a further iteration of the overcharge model with
Guerin-Calvert’s suggested measure, and found no materiat difference. Id. at § 61. OSHPD data is a reasonable basis
for his opinions.

*! This is my shorthand for Sutter’s allegedly anticompetitive behavior in extracting from the network vendors
contractual agreements as alleged in the complaint. See Motion at 3:3-12.
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Sutter paints a picture with 5200 different services at 24 hospitals in 20 asserted
geographical markets and asserts that in any class action plaintiffs would have to show that each
of the services, as well as each of the “mixes” of services procured, would have to be shown on a
case by case basis to be priced supracompetitively. Sur Reply at 1; 5:9-10. This can be described
as an exceedingly complex system. Guerin-Calvert at §74. Sutter makes the point that the fact
that the price of one service at one hospital is higher than at a competing hospital does not mean
prices will be higher for some other service. Id. This is indisputably true, but it does not
describe plaintiffs’ theory of the case; indeed, Sutter’s argument assumes a service level
argument.

Plaintiff’s theory is that the bad acts affected hospital competition, and that in turn prices
for materially all** services were affected. Class members were as result assertedly confined to
securing plans with Sutter hospitals. The complaint alleges a Sutter strategy whereby class

members were compelled to choose Sutter hospitals for any medical services, not that they were

.compelled on a service-by-service basis and as a result ended up at a Sutter hospital.

In the abstract, one might have competition (and impacts on it) at a variety of levels: from
the hospital level to services (or groups of services>’) down to subservices and indeed to
anything else for which an invoice can be created, such as crutches, bandages, and so on. This
abstract truth does not require an analysis of services at any particular level. See Reply at 8 &
authorities at id., n. 12. As a matter of econometric and other market analysis, it is plausible that
either party’s view of market mechanisms will turn out to be valid. If the jury does not believe

that Sutter’s acts illegally constrained competition at the hospital level, or on summary judgment

%2 That is, enough services such that almost all class members were affected. Plaintiffs have noted a few class
members who, under their theory, do not appear to have been affected. See notes 18, 21, above.

% E.g. the series of services associated with obstetrics, hip surgery, and so on, each of which is further divisible into
a series of subservices.
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it appears there is no evidence of it, plaintiffs will lose this case. But in this certification context,
unless Sutter can demonstrate that plaintiffs’ theory of recovery is infeasible because, for
example, it misconstrues the law,** I am constrained to follow it.>* (Sutter does not argue that as
a matter of law the antitrust case cannot focus on hospital level competition.)

b. Reimbursement Rates as Proxy for Price

A central point expressly made by Sutter, and emphasized at argument, is that

Leitzinger’s use of reimbursement rates (RR) is not a valid proxy for price, in which case most of

| his analyses concomitantly fail. Opposition at 19:18 et seq.

As the parties agree, hospitals have ‘list’ or ‘full’ or ‘billed’ charge list of their services.
Leitzinger § 26; Leitzinger Reply {1 14, 64 et seq. The agreements with network vendors
however, provide for discounts from list, and the difference is measured as the reimbursement
rate (reimbursement amount divided by the list price, id. at § 49). The parties also appear to agree
that the list or billed charges are unaffected by the bad acts alleged,*® and so Leitzinger has
assumed billed charges reflect, by contrast, ordinary (legal) market forces.’” Leitzinger Reply ¢
114. Thus he concludes that the use of RR is valid to measure the effect of the alleged bad acts.
Leitzinger at 7 27, 29.3 He has described why RR can be a better approach than strict services

pricing—because “services” under even the same code can vary widely, and thus “apples to

3 That is, in some cases the merits must be addressed because, for example, a motion for certification fails to
address element of a cause of action, and the elements must be determined. Linder v. Thrifty Oil Co., 23 Cal. 4th
429, 443 (2000) (enmeshed merits); Dailey v. Sears, Roebuck & Co., 214 Cal. App. 4th 974, 99 (2013) (same).

3 Brinker Rest. Corp. v. Superior Court, 53 Cal. 4th 1004, 1021 (2012) (following “theory of recovery advanced by
the proponents of certification™), citing Sav-on Drug Stores, Inc. v. Superior Court, 34 Cal. 4th 319, 327 (2004).

% Leitzinger Y 49, Leitzinger Reply 9 116; Guerin-Calvert § 53 (list prices based on cost and “market-based
methods”); Tr. at 55 (Sutter counsel referring to list charge as set by “competition, ... cost of the services, the capital
needs of the hospital. ....[and] sufficient margin to operate”.

%7 That is, Leitzinger has assumed that the list prices reflect the value of services, and there is reasonable support for
that assumption. Leitzinger Reply § 64. See note 36. Sutter’s description of the many factors that go into devising
the list prices is consistent with this. The considerations include “local competitive circumstances, demands for its
services, patient demographics, capital needs, and local costs.” Opposition at 8:20-26.

38 The difference, or delta, between list and reimbursed amounts could of course be the function of factors other than
Sutter’s bad acts, but that is what the muitiple regression analysis is for. Leitzinger ] 56.
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apples” comparisons can be difficult, Leitzinger Reply 14, and he in effect checked his work
with a few examples using what he calls a coefficient of variation (CV), Leitzinger Reply q 77.

Sutter challenges this with what is presented as common sense approach: Sutter notes that
price and RR are not the same, and that one can have a low RR off a high list price (5% off $100,
price = $95) and a high RR off a low list (50% off $40 = $20) showing that high RR does not
correlate with high price. E.g., Sur Reply at 2-3. Divorced from any constraints on list price,
this is right. But if list prices reflect [legal] market forces then they are not arbitrary; within a
market, list prices will tend to approximate each other and discrepancies in RR wili show
soniething else. Exactly what the discrepancies will show is a separate discussion (i.e., as a result
of a multiple regression analysis, perhaps it will show impact or aggregated damages from bad
acts), but it is enough for now to note that the use of RR can be a reasonable proxy for price. As
Leitzinger notes, others in the health care industry also use RR. Leitzinger Reply {7 65-68.

C. Viability of Leitzinger’s impact analysis |

Sutter in its opposition, and its expert in her first declaration, misunderstood how
plaintiffs proposed to prove impact on a class wide basis. They thought Leitzinger’s main
regression analysis was to be used. Guerin-Calvert Dec. 99 6-7; 15. Not so; that regression is
used only to show the feasibility of calculating aggrcgated damages attributable to the bad acts.
Leitzinger at 3; Leitzinger Reply 9128, 30.> Regression analysis is a statistical tool frequently
used in the courts.* It allows one to estimate the impact of one of many independent variables

on a dependent variable.*! “Courts frequently recognize that ‘regression analysis can be used to

% There is serious doubt that regression analysis can be used to prove common impact. Leitzinger doesn’t contend
otherwise, and agrees that the use of averages may masks the specific impact on a given service or class member.
Leitzinger Reply { 26.

% Franklin M. Fisher, “Multiple Regression in Legal Proceedings," 80 COLUM. L. REV. 702 (1980). See e.g., In re
Neurontin Mktg. & Sales Practices Litig., 712 F.3d 21, 42 (1st Cir. 2013).

*! Fisher, “Multiple Regression in Legal Proceedings” above note 40 at 705-706.
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iéolate the effect of an alleged conspiracy on price, taking into consideration other factors that
ﬁight also influence price, like cost and demand.”*?

For common proof of impact, Leitzinger uses four other factors. Leitzinger at 5, §72. He
concludes that about 99.1% of the class members can thusly be demonstrated to have suffered
some impact from Sutter’s actions. Id. at Y 86-87; Leitzinger Reply 1 18 e seq.

The four factors are (i) common manner in which reimbursement rates are calculated, (ii)
claims data showing nearly all class members paid higher RR for Sutter services as opposéd to
competitor services; (iii) parity across network vendors seen as a function of the common Sutter
contract provisions, Leitzinger 9 75, (iv) a modified overcharge model showing overcharges at
almost all Sutter hospitals. Leitzinger at §72. Leitzinger Reply ] 18 et seq. In response to
Guerin-Calvert’s criticisms of his four factors (Guerin-Calvert § 135 ef seq.), Leitzinger adds
(without conceding that his original presentation was incomplete) three other factors in his reply
declaration, Leitzinger Reply at 7 18 et seq. These are (v) overcharges at both the inpatient and
outpatient services level, (vi) persistent overcharges over time, and (vii) persistent overcharges
across plan types. Id.

I discuss these in order.

(1) Common calculation of reimbursement rates. Guerin Calvert does not dispute that this
is so, although she disagrees concerning its import. Guerin Calvert § 139.

(i) Nearly all class members paid higher RR for Sutter services. Guerin-Calvert’s

criticisms of this factor are apparently the same as her criticism of the use of RR generally.

2 In re Processed Egg Prod. Antitrust Litig., 312 FR.D. 171, 193 (E.D. Pa. 2015), quoting In re Aftermarket Auto.
Lighting Products Antitrust Litig., 276 F R.D. 364, 371 (C.D.Cal.2011) and In re Plastics Additives Antitrust Litig.,
No. 032038, 2010 WL 3431837, at *15 n. 13 (E.D.Pa. Aug. 31, 2010). See e.g., In re Urethane Antitrust Litig., 768
F.3d 1245, 1260 (10th Cir. 2014). See generally, Daniel L. Rubinfeld, “Reference Guide on Multiple Regression,”
REFERENCE MANUAL ON SCIENTIFIC EVIDENCE 303 (3d ed. 2011), available at

<http://www.au.af mil/aw/awc/awcgate/fjc/manual_sci_evidence.pdf>, recommended by Judge Posner in ATA
Airlines, Inc. v. Fed. Exp. Corp., 665 F.3d 882, 889 (7th Cir. 2011).
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(iii) Parity. Guerin-Calvert suggests this does not account for price treatment over time.
Guerin Calvert § 140 ef seq. Leitzinger addresses this in his additional three factors, (v)-(vii)
below. The other criticisms suggest that Leitzinger did not account for every single variation in

contract prices; a perhaps clearer criticism is that the apparent parity nevertheless ranges across

at least a 20% range (Guerin-Calvert 9 150), an issue that Sutter counsel mentioned at argument.

Tr. 82. But it is not obvious that this figure is so large that it fails to support Leitzinger’s
conclusion. That is, the disagreement on the permissible range for this factor appears to be one
relegated to legitimate if conflicting expert opinion. See Leitzinger Reply 9 21, 106.

(iv) Modified overcharge model. Guerin Calvert’s criticisms includes her general
objection to the use of RR, and that there is a “substantial variation,” Guerin Calvert § 152
(emphasis supplied) in the overcharges as among groups of hospitals. Again, I am not in position
to conclude that the extent of variation is beyond the pale, incapable of supporting Leitzinger’s
conclusions such that the conclusion must be speculation. Leitzinger agrees that simply showing
overcharges does not show class wide impact. Leitzinger Reply 9§ 27-28. But he argues that
sensitivity analyses within the aggregate overcharge models shows that overcharges persist over
time. Leitzinger Reply 29 at p.10; § 121. Guerin Calvert’s position to the contrary seems to be
based on a flaw, that of multicollinearity,” Leitzinger Reply § 44 & n.32, which Sutter does not
dispute.

(v) Overcharges at both the inpatient and outpatient services level. Leitzinger undertook
this analysis in response to Guerin-Calvert’s comment (Guerin-Calvert 9 71 ef seq., 106) that he

had failed to do so. Leitzinger states that the investigation is not necessary, Leitzinger Reply

* This is the “existence of correlations among the independent variables in a regression model.” “Reference Guide
on Multiple Regression,” above note 42, at 289. This may inject serious uncertainty into the result, id. at 324.
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47, but shows that the investigation produces the same results as found in his original opinion.
Leitzinger Reply § 36, 46 et seq., 87.

(vi) Persistent overcharges over time. See discussion under factor (iv).

(vii) Persistent overcha;ges across plan types. Leitzinger Reply at § 122. Again, this
investigation was conducted in response to a criticisms by Guerin-Calvert that Leitzinger had
failed to consider differences in plan types. He has now done so and reasonably concludes that
differences in plan types do not generally affect his conclusions. Guerin-Calvert Sur Reply
Decl.{ 14 et seq. has objections to his work, specifically, that Leitzinger has not accounted for
certain factors. Generally, however, she does not show that Leitzinger’s overall conclusions on
the overcharges across plan types would have been different had he accounted for those factors.

d. Role of Kaiser

Guerin-Calvert criticizes Leitzinger for not addressing the competitive role of the Kaiser
Heath Care system, Guerin-Calvert § 48. Leitzinger discusses the issue in his Leitzinger Reply
98 et seq. Leitzinger reasonably suggests that Kaiser, which in effect offers a combination of
insurance and medical services, appears to compete with the network vendors who supply that
combination, and not so much medical services providers as such. Nevertheless, he ran a test
sensitivity analysis and found no impact. Leitzinger Reply § 100.

Impact can be shown on a class wide basis.

(iii) Damages analysis
Aggregate damages

It is commonplace to observe that individual inquiries into damages do not defeat

certification. E.g., Brinker Rest. Corp. v. Superior Court, 53 Cal. 4th 1004, 1022 (2012);

Messner v. Northshore Univ. HealthSystem, 669 F.3d 802, 815 (7th Cir. 2012); Kizer v. Tristar
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Risk Management, No. G052558, 2017 WL 3172823, at *6 (Cal. Ct. App. June 26, 2017 as

modified July 26, 2017) (class may be certified even though class members must individually

‘establish the amount of damages; id. at note 3: “Simple variance in the amount of overtime class

rhembers worked, including some class members working no overtime, would be a damages
.issue that would not justify denying class certification”). Nevertheless, individual damages issues
can be part of the predominance analysis; that is, it is conceivable that problems in allocating
damages are unmanageable and so show that individual issues in a practical sense predominate
over the common issues.**

UEBT argues that a single damages formula can be used to prove aggregate damages
applicable for the entire class. Motion at 21. The damages will be based on overcharge
percentages calculated for Sutter hospitals, the dollar amount each class member spent at each
hospital, and each member’s reimbursement rate at each hospital. Id. Once the jury has made an
aggregated damages award, defendants have no interest in allocation. In re Urethane Antitrust
Litig., 768 F.3d 1245, 1269 (10th Cir. 2014) (“Dow has no interest in the method of distributing
the aggregate damages award among the class members”). We can use “a nonadversary
administrative claims procedure with a lowered standard of proof” “that does not directly
concern the defendant.” In re Cipro Cases I & II, 121 Cal. App. 4th 402, 417 (2004).

The issues thus devolves to the extent to which plaintiffs can show damages on an
aggregated basis. If they can, a non-bifurcated class can be certified; if not, then perhaps a

liability-only class should be certified.*’

* Cf., Roach v. T.L. Cannon Corp., 778 F.3d 401, 408 (2d Cir. 2015) (discussing impact of Comcast Corp. v.
Behrend, 569 U.S. 27 (2013)).

* Mullins v. Direct Digital. LLC. 795 F.3d 654. 671 (7th Cir. 2015). cert. denied. 136 S. Ct. 1161 (2016) (“where
the defendant's liabilitv can be determined on a class-wide basis. but agereeate damages cannot be established and
there is no common method for determining individual damages.....courts often bifurcate the case into a liability
phase and a damages phase™).
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” ‘

Sutter’s opposition takes aim at common proof of impact, noting m passing that
Leitzinger offers evidence of average alleged overcharges. Opposition at 17. The Opposition
does not argue that there is no competent evidence of aggregate damages, but the Sur Reply does
object to the “allocation method,” Sur Reply at 7:8-9. As I note above, it is not clear that Sutter
should be heard to object on allocation, but I take Sutter to object to the calculation of aggregate
damages because Sutter does object that plaintiffs cannot determine the amount of overcharges,
Sur Reply at 7:11-12, and then makes what might be seen as subsidiary arguments in support of
that position. (I do address damages allocation as such below.)

Leitzinger depends on his basic regression analysis to show aggregate damages. E.g.,
Leitzinger Reply at §4. Plaintiffs say whether his analysis convinces a jury is a common issue; if
not then presumably they lose the case. Reply at 9:8-12. In its suggestion that I should stop my
analysis after identifying any proffered method to calculate aggregate damages, plaintiffs’
approach is simplistic.

The issue is whether [ am persuaded that Leitzinger’s approach is feasible. For reasons
discussed above, his approach, defended at e.g. Leitzinger Reply 9 62 et seq., specifically, the
use of multiple regression analysis*® to isolate the impact of the allegedly bad acts on data using
RR as a proxy for price, is supported both as a matter of (i) using reliable data*’ and methods as
well as the (ii) logic of its inferences. See generally, 6 William Rubenstein, NEWBERG ON CLASS
ACTIONS § 20:61 at p.722-23 (5™ ed. 2016) (regression analysis used in damages analysis, to
determine if effect is present and to measure its extent).

A good example of the conflict we have here is that concerning the specific variables

used for the regression analyses. Compare Leitzinger Reply at § 17, 83. Because there are an

“S Guerin-Calvert condemns this at Guerin-Calvert  205.
*7 Guerin-Calvert also criticizes Leitzinger’s use of OSHPD data. Guerin-Calvert at ] 170 et seq. & 9 198. I have
discussed this above, note 30.
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infinite number of variables one might employ to model explanations aside from the assertedly

illegal conduct at issue, it is always possible to criticize the selection made by an expert; thus it is
unlikely that, without evidence that a given selection is inconsistent with practice in the
discipline, a court will second-guess an expert’s selection. Guerin-Calvert’s other criticisms
appear addressed to the common impact issue, not the aggregated damages issue. Guerin-Calvert
9176 et seq. Later (id. at § 193 et seq.) she takes Leitzinger to task for averaging across a wide
variety of highly dissimilar services, which I have addressed*® and failing to account for inpatient
and outpatient services, which I have also addressed.*” Guerin-Calvert § 233. Guerin-Calvert
does not show that the use of more or different explanatory variables would have generated a
result different from that presented by Leitzinger. Compare, e.g., Palmer v. Shultz, 815 F.2d 84,
101 (D.C. Cir. 1987) (suggesting impeachment requires a showing that “the missing factor”
would provide a different result).

What we do not have here is a conflict demonstrating Leitzinger made a basic error, such
as the unsupportable selection of explanatory (or “independent™) variables, or the failure to use
common explanatory variables, compare, ATA Airlines, Inc. v. Fed. Exp. Corp., 665 F.3d 882,
893 (7th Cir. 2011), or basic mistakes such as confusing capital expenditures with costs. Id., 665
F.3d at 895. A disagreement on the precise selection of explanatory variables usually does not

make an opinion inadmissible.>

“® This ignores plaintiffs’ theory of the case, see discussion above at e.g. pp. 5-6.
* This is addressed above, pp. 24-25 (overcharges at both inpatient and outpatient).

% In re Urethane Antitrust Litig., 768 F.3d 1245, 126061 (10th Cir. 2014)(“validity of a regression analysis
depends on selection of the appropriate independent variables. [Citations] Consequently, the exclusion of major
variables or the inclusion of improper variables may diminish the probative value of a regression model. [Citations]
But such defects do not generally preclude admissibility, and courts allow use of a regression model as long as it
includes the variables accounting for the major factors™). See also, Bazemore v. Friday, 478 U.S. 385, 400 & n.10
(1986) (“while the omission of variables from a regression analysis may render the analysis less probative than it
otherwise might be, it can hardly be said, absent some other infirmity, that an analysis which accounts for the major
factors “must be considered unacceptable as evidence of discrimination.” Ibid. Normally, failure to include variables
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In short, I am persuaded Leitzinger’s approach to aggregate damages is supportable.’!

Damages Allocation
Whether or not Sutter will be involved in damages allocation, courts at the certification
stage nevertheless consider if plaintiffs have presented a class-wide method to allocate damages.
6 William Rubenstein, NEWBERG ON CLASS ACTIONS § 20:62 (5™ ed. 2016). Sutter’s Opposition
does not address the matter. Leitzinger discusses the issue at Leitzinger J 91, and provides
examples of how this would work at Leitzinger Reply 9 124 ef seq.
(iv)  Other individual issues
Sutter contends there are other individual issues. (i) A payer’s claim may be barred by
the statute of limitations, Opposition at 20, raising individual issues of when class members

became aware of Sutter’s challenged practices; (ii) a payer’s claim may be barred by release, or

{ perhaps must be arbitrated. Id. at 21, 23. Sutter and Network Vendors periodically arbitrate

their disputes, which are sometimes settled and so the subject of a release which might have a

variety of terms. But there is no evidence of any pertinent arbitration agreement, release, or
statute of limitations issue which might depend on a some individual proof.”? These putatively
individual issues are at this point only conjecture and don’t block certification. In re Nexium

Antitrust Litig., 777 F.3d 9, 21 (1st Cir. 2015).

will affect the analysis' probativeness, not its admissibility.” Note 11 reads, “There may, of course, be

some regressions so incomplete as to be inadmissible as irrelevant; but such was clearly not the case here.”)
> Kleen Prod. LLC v. Int'l Paper Co., 831 F.3d 919, 929 (7th Cir. 2016) cert. denied, 137 S. Ct. 1582 (2017)

(“plaintiffs are permitted to use estimates and analysis to calculate a reasonable approximation of their damages™)
See also, 6 William Rubenstein, NEWBERG ON CLASS ACTIONS § 20:60 (5th ed. 2016) (reasonable estimate
sufficient).

52 1 asked the parties about these in my written questions before argument. None had a comment.
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v) Summary on Predominance of Common Questions

>In short, common questions predominate as to Sutter’s alleged anticompetitive practices,
the impact of those practices on healthcare pricing paid by class members, and damages, both as
to impact and the calculation of aggregate overcharges.

B. Typicality and Adequacy

A representative plaintiff must have claims that are similar, although not necessarily
identical, to the remainder of the class. Classen v. Weller, 145 Cal. App. 3d 27, 46
(1983). “Adequacy of representation depends on whether the plaintiff’s attorney is qualified to
conduct the proposed litigation and [whether] the plaintiff’s interests are . . . antagonistic to the
interests of the class.” McGhee v. Bank of America, 60 Cal. App.3 d 442, 450 (1976). “But only
a conflict that goes to the very subject matter of the litigation will defeat a party’s claim of
representative status.” Richmond v. Dart Indus., Inc.,29 Cal. 3d 462, 470 (1981). See also, e.g.,
Kizer v. Tristar Risk Management, No. G052558, 2017 WL 3172823, at *5 (Cal. Ct. App. June
26, 2017 as modified July 26, 2017), quoting Martinez v. Joe's Crab Shack Holdings, 231 Cal.
App. 4th 362, 375 (2014) (“The test of typicality ‘is whether other members have the same or
similar injury, whether the action is based on conduct which is not unique to the named
plaintiffs, and whether other class members have been injured by the same course of conduct™).

As with all other self-funded health plans, UEBT purchased from Sutter at prices set by
contract between Sutter and a Network Vendor. The prices paid were set by contract, with
similar pricing across all Network Vendor contracts. All of these prices were impacted by
Sutter’s challenged practices, which applied uniformly to all Network Vendors.

Sutter argues that UEBT is not typical because as a trust, it lacks capacity to sue, and

there are unique defenses such as UEBT’s failure to preserve documents and evidence, and lack
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of interest in proving the facts that other class members must show to prevail, because UEBT
itself never requested a narrow or tiered network from Sutter.

I have previously addressed the capacity to sue argument. Order Denying Defendants’
Motion for Judgment on the Pleadings (entered June 30, 2017) at 4. UEBT has an interest in
proving Sutter’s anticompetitive practices, because UEBT was allegedly forced to pay artificially
high prices resulting from those practices, as were other class members. This is so regardless of
whether UEBT requested or received a narrow or tiered network.> |

On the documents, UEBT concedes that there was an “inadvertent loss™ of 2 years of
“low-level employees’ emails, but that loss potentially only impaéted emails during 2007 to
2009 for two custodians. Reply at 16. But those documents would presumably have been copied
to superiors whose emails were preserved, or to consultants or trustees whose emails are not on
the UEBT system. Such an error, unless in bad faith, is not sufficient to disqualify UEBT as a
class representative.

Sutter also complains that UEBT’s executive director doesn’t know much about the suit.
Opposition at 25. This isn’t disqualifying. In re Processed Egg Prod. Antitrust Litig., 312 FR.D.
171, 181 (E.D. Pa. 2015) (““as Plaintiffs unabashedly note, “A class representative need only
possess 'a minimal degree of knowledge necessary to meet the adequacy standard™) quoting New
Directions Treatment Servs. v. City of Reading, 490 F.3d 293, 313 (3d Cir. 2007).

Typicality and adequacy are established.

%3 At any rate, UEBT contends that it did request a narrow or tiered network from Sutter and Blue Shield. Reply at
16.
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C. Superiority

Manageability of individual issues is a core factor in the evaluation of the superiority
criterion for certification. Duran, 59 Cal: 4th at 29. I have addressed the role of individual issues
above.

Without the class action thousands of individual suits would be required. Sutter is right
that a number of the putative class members, including UEBT, have enough at stake to litigate a
complex antitrust cas