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I of Pub. L. 111-148, enacting this section and sections
300gg-12 to 300gg-15, 300gg-16 to 300gg-19, 300gg-93, and
300gg-94 of this title, amending former sections 300gg-11
and 300gg-12 of this title and sections 300gg-21 to
300gg—23 of this title, and transferring section 300gg-13
of this title to section 300gg-9 of this title and sections
300gg—4 to 300gg-7 of this title to sections 300gg-25 to
300gg—28 of this title, respectively] (and the amend-
ments made by this subtitle) shall become effective for
plan years beginning on or after the date that is 6
months after the date of enactment of this Act [Mar.
23, 2010], except that the amendments made by sections
1002 and 1003 [enacting sections 300gg-93 and 300gg-94 of
this title] shall become effective for fiscal years begin-
ning with fiscal year 2010.

“(b) SPECIAL RULE.—The amendments made by sec-
tions 1002 and 1003 [enacting sections 300gg-93 and
300gg-94 of this title] shall take effect on the date of en-
actment of this Act [Mar. 23, 2010].”

§ 300gg-12. Prohibition on rescissions

A group health plan and a health insurance is-
suer offering group or individual health insur-
ance coverage shall not rescind such plan or cov-
erage with respect to an enrollee once the en-
rollee is covered under such plan or coverage in-
volved, except that this section shall not apply
to a covered individual who has performed an
act or practice that constitutes fraud or makes
an intentional misrepresentation of material
fact as prohibited by the terms of the plan or
coverage. Such plan or coverage may not be can-
celled except with prior notice to the enrollee,
and only as permitted under section 300gg—2(b)?
or 300gg—42(b) of this title.

(July 1, 1944, ch. 373, title XXVII, §2712, as added
Pub. L. 111-148, title I, §1001(5), Mar. 23, 2010, 124
Stat. 131.)

REFERENCES IN TEXT

Section 300gg—2(b) of this title, referred to in text,
was in the original a reference to section ‘‘2702(c)”’ of
act July 1, 1944, which was translated as meaning sec-
tion 2703(b) of act July 1, 1944, to reflect the probable
intent of Congress. Section 2702(c), which is classified
to section 300gg-1 of this title, relates to special rules
for network plans, while section 2703(b) specifies the
reasons for which a health insurance issuer may
nonrenew or discontinue health insurance coverage of-
fered in connection with a health insurance coverage
offering in the group or individual market. Section
300gg—2(b) also parallels section 300gg—42(b) which ap-
pears in the same context in this section as the ref-
erence to section 300gg—-2(b).

PRIOR PROVISIONS

A prior section 300gg-12, act July 1, 1944, ch. 373, title
XXVII, §2712, as added Pub. L. 104-191, title I, §102(a),
Aug. 21, 1996, 110 Stat. 1964, which related to guaranteed
renewability of coverage for employers in a group mar-
ket, was renumbered section 2732 of act July 1, 1944,
amended, and transferred to subsecs. (b) to (e) of sec-
tion 300gg-2 of this title, by Pub. L. 111-148, title I,
§§1001(3), 1563(c)(9), formerly §1562(c)(9), title X,
§10107(b)(1), Mar. 23, 2010, 124 Stat. 130, 267, 911.

Another prior section 2712 of act July 1, 1944, was suc-
cessively renumbered by subsequent acts and trans-
ferred, see section 238k of this title.

EFFECTIVE DATE

Section effective for plan years beginning on or after
the date that is 6 months after Mar. 23, 2010, see section
1004 of Pub. L. 111-148, set out as a note under section
300gg-11 of this title.

1See References in Text note below.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§300gg-13

§300gg-13. Coverage of preventive health serv-
ices

(a) In general

A group health plan and a health insurance is-
suer offering group or individual health insur-
ance coverage shall, at a minimum provide cov-
erage for and shall not impose any cost sharing
requirements for—

(1) evidence-based items or services that
have in effect a rating of ‘““A” or “B’ in the
current recommendations of the United States
Preventive Services Task Force;

(2) immunizations that have in effect a rec-
ommendation from the Advisory Committee
on Immunization Practices of the Centers for
Disease Control and Prevention with respect
to the individual involved; and!

(3) with respect to infants, children, and ado-
lescents, evidence-informed preventive care
and screenings provided for in the comprehen-
sive guidelines supported by the Health Re-
sources and Services Administration.2

(4) with respect to women, such additional
preventive care and screenings not described
in paragraph (1) as provided for in comprehen-
sive guidelines supported by the Health Re-
sources and Services Administration for pur-
poses of this paragraph.?

(5) for the purposes of this chapter, and for
the purposes of any other provision of law, the
current recommendations of the United States
Preventive Service Task Force regarding
breast cancer screening, mammography, and
prevention shall be considered the most cur-
rent other than those issued in or around No-
vember 2009.

Nothing in this subsection shall be construed to
prohibit a plan or issuer from providing cov-
erage for services in addition to those rec-
ommended by United States Preventive Services
Task Force or to deny coverage for services that
are not recommended by such Task Force.

(b) Interval
(1) In general

The Secretary shall establish a minimum in-
terval between the date on which a recom-
mendation described in subsection (a)(1) or
(a)(2) or a guideline under subsection (a)(3) is
issued and the plan year with respect to which
the requirement described in subsection (a) is
effective with respect to the service described
in such recommendation or guideline.

(2) Minimum

The interval described in paragraph (1) shall
not be less than 1 year.

(¢) Value-based insurance design

The Secretary may develop guidelines to per-
mit a group health plan and a health insurance
issuer offering group or individual health insur-
ance coverage to utilize value-based insurance
designs.

(July 1, 1944, ch. 373, title XXVII, §2713, as added

Pub. L. 111-148, title I, §1001(5), Mar. 23, 2010, 124
Stat. 131.)

180 in original. The word ‘‘and” probably should not appear.

280 in original. The period probably should be a semicolon.

App. 2
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§300gg-14

PRIOR PROVISIONS

A prior section 300gg-13, act July 1, 1944, ch. 373, title
XXVII, §2713, as added Pub. L. 104-191, title I, §102(a),
Aug. 21, 1996, 110 Stat. 1966, was renumbered section
2709 of act July 1, 1944, and transferred to section
300gg-9 of this title by Pub. L. 111-148, title I, §§1001(3),
1563(¢)(10)(C), formerly  §1562(c)(10)(C), title X,
§10107(b)(1), Mar. 23, 2010, 124 Stat. 130, 268, 911.

Another prior section 2713 of act July 1, 1944, was suc-
cessively renumbered by subsequent acts and trans-
ferred, see section 238! of this title.

EFFECTIVE DATE

Section effective for plan years beginning on or after
the date that is 6 months after Mar. 23, 2010, see section
1004 of Pub. L. 111-148, set out as a note under section
300gg-11 of this title.

§300gg-14. Extension of dependent coverage

(a) In general

A group health plan and a health insurance is-
suer offering group or individual health insur-
ance coverage that provides dependent coverage
of children shall continue to make such cov-
erage available for an adult child until the child
turns 26 years of age. Nothing in this section
shall require a health plan or a health insurance
issuer described in the preceding sentence to
make coverage available for a child of a child re-
ceiving dependent coverage.

(b) Regulations

The Secretary shall promulgate regulations to
define the dependents to which coverage shall be
made available under subsection (a).

(¢) Rule of construction

Nothing in this section shall be construed to
modify the definition of ‘‘dependent’ as used in
title 26 with respect to the tax treatment of the
cost of coverage.

(July 1, 1944, ch. 373, title XXVII, §2714, as added
Pub. L. 111-148, title I, §1001(5), Mar. 23, 2010, 124
Stat. 132; amended Pub. L. 111-152, title II,
§2301(b), Mar. 30, 2010, 124 Stat. 1082.)

PRIOR PROVISIONS

A prior section 2714 of act July 1, 1944, was succes-
sively renumbered by subsequent acts and transferred,
see section 238m of this title.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-152 struck out ‘‘(who is
not married)”’ after ‘‘adult child”.

EFFECTIVE DATE

Section effective for plan years beginning on or after
the date that is 6 months after Mar. 23, 2010, see section
1004 of Pub. L. 111-148, set out as a note under section
300gg-11 of this title.

§300gg-15. Development and utilization of uni-
form explanation of coverage documents and
standardized definitions

(a) In general

Not later than 12 months after March 23, 2010,
the Secretary shall develop standards for use by
a group health plan and a health insurance is-
suer offering group or individual health insur-
ance coverage, in compiling and providing to ap-
plicants, enrollees, and policyholders or certifi-
cate holders a summary of benefits and coverage

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 1332

explanation that accurately describes the bene-
fits and coverage under the applicable plan or
coverage. In developing such standards, the Sec-
retary shall consult with the National Associa-
tion of Insurance Commissioners (referred to in
this section as the ‘“NAIC”), a working group
composed of representatives of health insurance-
related consumer advocacy organizations,
health insurance issuers, health care profes-
sionals, patient advocates including those rep-
resenting individuals with limited English pro-
ficiency, and other qualified individuals.

(b) Requirements

The standards for the summary of benefits and
coverage developed under subsection (a) shall
provide for the following:

(1) Appearance

The standards shall ensure that the sum-
mary of benefits and coverage is presented in
a uniform format that does not exceed 4 pages
in length and does not include print smaller
than 12-point font.

(2) Language

The standards shall ensure that the sum-
mary is presented in a culturally and linguis-
tically appropriate manner and utilizes termi-
nology understandable by the average plan en-
rollee.

(3) Contents

The standards shall ensure that the sum-
mary of benefits and coverage includes—

(A) uniform definitions of standard insur-
ance terms and medical terms (consistent
with subsection (g)) so that consumers may
compare health insurance coverage and un-
derstand the terms of coverage (or exception
to such coverage);

(B) a description of the coverage, including
cost sharing for—

(i) each of the categories of the essential
health benefits described in subparagraphs
(A) through (J) of section 18022(b)(1) of this
title; and

(ii) other benefits, as identified by the
Secretary;

(C) the exceptions, reductions, and limita-
tions on coverage;

(D) the cost-sharing provisions, including
deductible, coinsurance, and co-payment ob-
ligations;

(E) the renewability and continuation of
coverage provisions;

(F) a coverage facts label that includes ex-
amples to illustrate common benefits sce-
narios, including pregnancy and serious or
chronic medical conditions and related cost
sharing, such scenarios to be based on recog-
nized clinical practice guidelines;

(G) a statement of whether the plan or
coverage—

(i) provides minimum essential coverage

(as defined under section 5000A(f) of title

26); and

(ii) ensures that the plan or coverage
share of the total allowed costs of benefits
provided under the plan or coverage is not
less than 60 percent of such costs;

(H) a statement that the outline is a sum-
mary of the policy or certificate and that

App. 3
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Tab 2

(U.S. Preventive Services Task Force ratings)
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Release Date of

Topic Description Grade | Current
Recommendation

Abdominal Aortic
Aneurysm: Screening: | The USPSTF recommends 1-time screening for abdominal aortic
men aged 65 to 75 aneurysm (AAA) with ultrasonography in men aged 65 to 75 years | B December 2019 *
years who have ever who have ever smoked.
smoked
Abnormal Blood The USPSTF recommends screening for abnormal blood glucose
Glucose and Type 2 as part of cardiovascular risk assessment in adults aged 40 to 70
Diabetes Mellitus: years who are overweight or obese. Clinicians should offer or refer

. . . . . . B October 2015 *
Screening: adults aged | patients with abnormal blood glucose to intensive behavioral
40 to 70 years who are | counseling interventions to promote a healthful diet and physical
overweight or obese activity.
Aspirin Use to Prevent o .

) ] The USPSTF recommends initiating low-dose aspirin use for the
Cardiovascular Disease ) ] ) )
primary prevention of cardiovascular disease (CVD) and colorectal

and Colorectal Cancer: )

] o cancer (CRC) in adults aged 50 to 59 years who have a 10% or )
Preventive Medication: ] ] . . B April 2016 *

greater 10-year CVD risk, are not at increased risk for bleeding,

adults aged 50 to 59 . .

. have a life expectancy of at least 10 years, and are willing to take
years with a 10% or o )

) low-dose aspirin daily for at least 10 years.

greater 10-year cvd risk
Asymptomatic
Bacteriuria in Adults: The USPSTF recommends screening for asymptomatic bacteriuria

) ) ) . B September 2019 *
Screening: pregnant using urine culture in pregnant persons.
persons
BRCA-Related Cancer:
Risk Assessment,
Genetic Counseling, The USPSTF recommends that primary care clinicians assess
and Genetic Testing: women with a personal or family history of breast, ovarian, tubal,
women with a personal | or peritoneal cancer or who have an ancestry associated with
or family history of breast cancer susceptibility 1and 2 (BRCA1/2) gene mutations with | B August 2019 *
breast, ovarian, tubal, an appropriate brief familial risk assessment tool. Women with a
or peritoneal cancer or | positive result on the risk assessment tool should receive genetic
an ancestry associated | counseling and, if indicated after counseling, genetic testing.
with brcal/2 gene
mutation
Breast Cancer:
Medication Use to The USPSTF recommends that clinicians offer to prescribe risk-
Reduce Risk: women at | reducing medications, such as tamoxifen, raloxifene, or aromatase
increased risk for B September 2019 *

breast cancer aged 35

inhibitors, to women who are at increased risk for breast cancer
and at low risk for adverse medication effects.

App. 5
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation-topics/uspstf-and-b-recommendations?DESC=1&SORT=D
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/abdominal-aortic-aneurysm-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/screening-for-abnormal-blood-glucose-and-type-2-diabetes
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/aspirin-to-prevent-cardiovascular-disease-and-cancer
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/asymptomatic-bacteriuria-in-adults-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/brca-related-cancer-risk-assessment-genetic-counseling-and-genetic-testing
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breast-cancer-medications-for-risk-reduction
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Breast Cancer: ) . )
. The USPSTF recommends biennial screening mammography for
Screening: women 1 B January 2016 *
women aged 50 to 74 years.
aged 50 to 74 years
Breastfeeding: Primary
Care Interventions: o ) .
The USPSTF recommends providing interventions during
pregnant women, new ) ) B October 2016 *
. pregnancy and after birth to support breastfeeding.
mothers, and their
children
The USPSTF recommmends screening for cervical cancer every 3
years with cervical cytology alone in women aged 21 to 29 years.
For women aged 30 to 65 years, the USPSTF recommends
Cervical Cancer: screening every 3 years with cervical cytology alone, every 5 years
Screening: women with high-risk human papillomavirus (hrHPV) testing alone, or A August 2018 *
aged 21to 65 years every 5 years with hrHPV testing in combination with cytology
(cotesting). See the Clinical Considerations section for the relative
benefits and harms of alternative screening strategies for women
21 years or older.
Screening for ) )
The USPSTF recommends screening for colorectal cancer in all
Colorectal Cancer: ) . )
adults aged 50 to 75 years. See the "Practice Considerations" A May 2021 *
adults aged 50 to 75 ) ] ] )
section and Table 1 for details about screening strategies.
years
Screening for ) )
The USPSTF recommends screening for colorectal cancer in
Colorectal Cancer: ) . )
adults aged 45 to 49 years. See the "Practice Considerations" B May 2021 *
adults aged 45 to 49 ) ] ) )
section and Table 1 for details about screening strategies.
years
Dental Caries in
Children from Birth . o .
The USPSTF recommends that primary care clinicians prescribe
Through Age 5 Years: ] ] )
] ] oral fluoride supplementation starting at age 6 months for B May 2014 *
Screening: children . . . . .
) children whose water supply is deficient in fluoride.
from birth through age
5 years
Dental Caries in
Children from Birth ) o
The USPSTF recommends that primary care clinicians apply
Through Age 5 Years: . ) ) ) )
] . fluoride varnish to the primary teeth of all infants and children B May 2014 *
Screening: children ) ) )
. starting at the age of primary tooth eruption.
from birth through age
5years
Depression in Adults:
. The USPSTF recommends screening for depression in the general
Screening: general T .
adult population, adult population, including pregnant and postpartum women.
Screening should be implemented with adequate systems in B

including pregnant

Jan uﬂp‘.‘p]_66
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breast-cancer-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breastfeeding-primary-care-interventions
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/cervical-cancer-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/colorectal-cancer-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/colorectal-cancer-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/dental-caries-in-children-from-birth-through-age-5-years-screening
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women appropriate follow-up.
Depression in Children | The USPSTF recommends screening for major depressive disorder
and Adolescents: (MDD) in adolescents aged 12 to 18 years. Screening should be
) . ) ) B February 2016 *
Screening: adolescents | implemented with adequate systems in place to ensure accurate
aged 12 to 18 years diagnosis, effective treatment, and appropriate follow-up.
Falls Prevention in
Community-Dwelling The USPSTF recommends exercise interventions to prevent falls in
Older Adults: community-dwelling adults 65 years or older who are at increased | B April 2018 *
Interventions: adults 65 | risk for falls.
years or older
Folic Acid for the
Prevention of Neural
Tube Defects: The USPSTF recommends that all women who are planning or
Preventive Medication: | capable of pregnancy take a daily supplement containing 0.4 to A January 2017 *
women who are 0.8 mg (400 to 800 ug) of folic acid.
planning or capable of
pregnancy
Gestational Diabetes
Mellitus, Screening: The USPSTF recommmends screening for gestational diabetes
asymptomatic mellitus (GDM) in asymptomatic pregnant women after 24 weeks | B January 2014
pregnant women, after | of gestation.
24 weeks of gestation
Chlamydia and The USPSTF recommends screening for chlamydia in sexually
Gonorrhea: Screening: | active women age 24 years and younger and in older women who | B September 2014 *
sexually active women | are at increased risk for infection.
Chlamydia and The USPSTF recommends screening for gonorrhea in sexually
Gonorrhea: Screening: | active women age 24 years and younger and in older women who | B September 2014 *
sexually active women | are at increased risk for infection.
Healthy Diet and
Physical Activity for
Cardiovascular Disease
Prevention in Adults ) ) .
With Cardiovascular The QSPSTF recc?mmen'ds offering or referrllng adults W|.th
cardiovascular disease risk factors to behavioral counseling B November 2020 *

Risk Factors: Behavioral
Counseling
Interventions: adults
with cardiovascular

disease risk factors

interventions to promote a healthy diet and physical activity.

Screening for Hepatitis
B Virus Infection in

The USPSTF recommends screening for hepatitis B virus (HBV)

App. 7



https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/depression-in-adults-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/depression-in-children-and-adolescents-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/falls-prevention-in-older-adults-interventions
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/folic-acid-for-the-prevention-of-neural-tube-defects-preventive-medication
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/gestational-diabetes-mellitus-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/chlamydia-and-gonorrhea-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/chlamydia-and-gonorrhea-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/healthy-diet-and-physical-activity-counseling-adults-with-high-risk-of-cvd
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/hepatitis-b-virus-infection-screening
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Adults: adolescents See the Practice Considerations section for a description of
and adults at increased | adolescents and adults at increased risk for infection.
risk for infection
Hepatitis B Virus
Infection in Pregnant The USPSTF recommends screening for hepatitis B virus (HBV) A July 2019 *
Women: Screening: infection in pregnant women at their first prenatal visit
pregnant women
Hepatitis C Virus
Infection in
Adolescents and The USPSTF recommends screening for hepatitis C virus (HCV)
B March 2020 *

Adults: Screening:
adults aged 18 to 79
years

infection in adults aged 18 to 79 years.

Human

Immunodeficiency

The USPSTF recommends that clinicians screen for HIV infection

Virus (HIV) Infection: in all pregnant persons, including those who present in labor orat | A June 2019 *
Screening: pregnant delivery whose HIV status is unknown.
persons
Human The USPSTF recommends that clinicians screen for HIV infection
Immunodeficiency in adolescents and adults aged 15 to 65 years. Younger
Virus (HIV) Infection: adolescents and older adults who are at increased risk of infection A June 2019 *
Screening: adolescents | should also be screened. See the Clinical Considerations section
and adults aged 15 to for more information about assessment of risk, screening
65 years intervals, and rescreening in pregnancy.
Screening for The USPSTF recommends screening for hypertension in adults 18
Hypertension in Adults: | years or older with office blood pressure measurement (OBPM).
adults 18 years or older | The USPSTF recommends obtaining blood pressure A April 2021 *
without known measurements outside of the clinical setting for diagnostic
hypertension confirmation before starting treatment.
Intimate Partner The USPSTF recommends that clinicians screen for intimate
Violence, Elder Abuse, | partner violence (IPV) in women of reproductive age and provide
and Abuse of or refer women who screen positive to ongoing support services.
Vulnerable Adults: See the Clinical Considerations section for more information on 5 October 2018
Screening: women of effective ongoing support services for IPV and for information on
reproductive age [PV in men.
Latent Tuberculosis
Infection: Screening:
asymptomatic adults The USPSTF recommends screening for latent tuberculosis 5 September 2016 *
ot increased risk for infection (LTBI) in populations at increased risk.
infection
App- 8
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/hepatitis-b-virus-infection-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/hepatitis-b-virus-infection-in-pregnant-women-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/hepatitis-c-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/human-immunodeficiency-virus-hiv-infection-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/human-immunodeficiency-virus-hiv-infection-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/hypertension-in-adults-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/intimate-partner-violence-and-abuse-of-elderly-and-vulnerable-adults-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/latent-tuberculosis-infection-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/low-dose-aspirin-use-for-the-prevention-of-morbidity-and-mortality-from-preeclampsia-preventive-medication

for the Prev%‘@@ @‘.CZO-
Morbidity and Mortality

From Preeclampsia:
Preventive Medication :
pregnant women who
are at high risk for

preeclampsia

The USPSTF recommends the use of low-dose aspirin (81 mg/d) as
preventive medication after 12 weeks of gestation in women who
are at high risk for preeclampsia.
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September 2014

Lung Cancer:
Screening: adults aged
50 to 80 years who
have a 20 pack-year
smoking history and
currently smoke or
have quit within the
past 15 years

The USPSTF recommends annual screening for lung cancer with
low-dose computed tomography (LDCT) in adults aged 50 to 80
years who have a 20 pack-year smoking history and currently
smoke or have quit within the past 15 years. Screening should be
discontinued once a person has not smoked for 15 years or
develops a health problem that substantially limits life expectancy
or the ability or willingness to have curative lung surgery.

March 2021 *

Obesity in Children and
Adolescents:
Screening: children
and adolescents 6
years and older

The USPSTF recommends that clinicians screen for obesity in
children and adolescents 6 years and older and offer or refer them
to comprehensive, intensive behavioral interventions to promote

improvements in weight status.

June 2017 *

Ocular Prophylaxis for
Gonococcal
Ophthalmia
Neonatorum:
Preventive Medication:
newborns

The USPSTF recommends prophylactic ocular topical medication

for all newborns to prevent gonococcal ophthalmia neonatorum.

January 2019 *

Osteoporosis to

Prevent Fractures:

The USPSTF recommmends screening for osteoporosis with bone
measurement testing to prevent osteoporotic fractures in

Screening:
postmenopausal women younger than 65 years who are at
postmenopausal . ) ) ) o June 2018 *
increased risk of osteoporosis, as determined by a formal clinical
women younger than ) o ) ) )
) risk assessment tool. See the Clinical Considerations section for
65 years at increased . ) .
) i information on risk assessment.
risk of osteoporosis
Osteoporosis to ) L
The USPSTF recommends screening for osteoporosis with bone
Prevent Fractures: . ) )
) measurement testing to prevent osteoporotic fractures in women June 2018 *
Screening: women 65
65 years and older.
years and older
Perinatal Depression:
Preventive The USPSTF recommends that clinicians provide or refer pregnant
Interventions: and postpartum persons who are at increased risk of perinatal February 2019
pregnant and depression to counseling interventions.
postpartum persons
Ann O
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/low-dose-aspirin-use-for-the-prevention-of-morbidity-and-mortality-from-preeclampsia-preventive-medication
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/lung-cancer-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/obesity-in-children-and-adolescents-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/ocular-prophylaxis-for-gonococcal-ophthalmia-neonatorum-preventive-medication
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/osteoporosis-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/osteoporosis-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/perinatal-depression-preventive-interventions
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Screening: pregnant women with blood pressure measurements throughout
woman pregnancy.
Prevention of Human o
o The USPSTF recommends that clinicians offer preexposure
Immunodeficiency ) . ) . )
) ) prophylaxis (PrEP) with effective antiretroviral therapy to persons
Virus (HIV) Infection: ) . L o
who are at high risk of HIV acquisition. See the Clinical
Preexposure . . . . . . . A June 2019
) Considerations section for information about identification of
Prophylaxis: persons at ) ] ) ) ) ]
) ; ) persons at high risk and selection of effective antiretroviral
high risk of hiv
. therapy.
acquisition
Prevention and
Cessation of Tobacco
Use in Children and ) o )
) The USPSTF recommends that primary care clinicians provide
Adolescents: Primary ) . . . . . .
) interventions, including education or brief counseling, to prevent .
Care Interventions: o ] B April 2020 *
) initiation of tobacco use among school-aged children and
school-aged children
adolescents.
and adolescents who
have not started to use
tobacco
Rh(D) Incompatibility:
Screening: The USPSTF recommends repeated Rh(D) antibody testing for all
unsensitized rh(d)- unsensitized Rh(D)-negative women at 24 to 28 weeks' gestation, |B February 2004 *
negative pregnant unless the biological father is known to be Rh(D)-negative.
women
Rh(D) Incompatibility:
Screening: pregnant The USPSTF strongly recommends Rh(D) blood typing and
women, during the antibody testing for all pregnant women during their first visit for | A February 2004 *
first pregnancy-related | pregnancy-related care.
care visit
Sexually Transmitted The USPSTF recommends behavioral counseling for all sexually
Infections: Behavioral active adolescents and for adults who are at increased risk for
Counseling: sexually sexually transmitted infections (STls). See the Practice B August 2020 *
active adolescents and | Considerations section for more information on populations at
adults at increased risk | increased risk for acquiring STls.
Skin Cancer
Prevention: Behavioral | The USPSTF recommends counseling young adults, adolescents,
Counseling: young children, and parents of young children about minimizing
B March 2018 *

adults, adolescents,
children, and parents
of young children

exposure to ultraviolet (UV) radiation for persons aged 6 months

to 24 years with fair skin types to reduce their risk of skin cancer.

Statin Use for the

Primary Prevention of

The USPSTF recommends that adults without a history of

cardiovascular disease (CVD) (ie, symptomatic coronary artery

App. 10



https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/preeclampsia-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/prevention-of-human-immunodeficiency-virus-hiv-infection-pre-exposure-prophylaxis
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/tobacco-and-nicotine-use-prevention-in-children-and-adolescents-primary-care-interventions
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/rh-d-incompatibility-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/rh-d-incompatibility-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/sexually-transmitted-infections-behavioral-counseling
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/skin-cancer-counseling
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/statin-use-in-adults-preventive-medication
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in Adults: Preventive the prevention of CVD events and mortality when all of the
Medication: adults following criteria are met: 1) they are aged 40 to 75 years; 2) they
aged 40 to 75 years have 1 or more CVD risk factors (ie, dyslipidemia, diabetes, November 2016 *
with no history of cvd, 1 | hypertension, or smoking); and 3) they have a calculated 10-year
or more cvd risk risk of a cardiovascular event of 10% or greater. Identification of
factors, and a dyslipidemia and calculation of 10-year CVD event risk requires
calculated 10-year cvd universal lipids screening in adults aged 40 to 75 years. See the
event risk of 10% or "Clinical Considerations" section for more information on lipids
greater screening and the assessment of cardiovascular risk.
Syphilis Infection in
Nonpregnant Adults
and Adolescents:
Screening: ) o L
) The USPSTF recommends screening for syphilis infection in
asymptomatic, ) ) ) ) June 2016 *
persons who are at increased risk for infection.
nonpregnant adults
and adolescents who
are at increased risk for
syphilis infection
Syphilis Infection in
Pregnant Women: The USPSTF recommends early screening for syphilis infection in September 2018 *

Screening: pregnant
women

all pregnant women.

Interventions for
Tobacco Smoking
Cessation in Adults,
Including Pregnant
Persons: pregnant
persons

The USPSTF recommends that clinicians ask all pregnant persons
about tobacco use, advise them to stop using tobacco, and
provide behavioral interventions for cessation to pregnant persons
who use tobacco.

January 2021 *

Interventions for
Tobacco Smoking
Cessation in Adults,
Including Pregnant
Persons: nonpregnant

adults

The USPSTF recommends that clinicians ask all adults about
tobacco use, advise them to stop using tobacco, and provide
behavioral interventions and US Food and Drug Administration
(FDA)--approved pharmacotherapy for cessation to nonpregnant
adults who use tobacco.

January 2021 *

Unhealthy Alcohol Use
in Adolescents and
Adults: Screening and
Behavioral Counseling
Interventions: adults 18
years or older,
including pregnant
women

The USPSTF recommends screening for unhealthy alcohol use in
primary care settings in adults 18 years or older, including
pregnant women, and providing persons engaged in risky or
hazardous drinking with brief behavioral counseling interventions
to reduce unhealthy alcohol use.

November 2018 *
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/statin-use-in-adults-preventive-medication
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/syphilis-infection-in-nonpregnant-adults-and-adolescents
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/syphilis-infection-in-pregnancy-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/tobacco-use-in-adults-and-pregnant-women-counseling-and-interventions
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unhealthy drug use in adults age 18 years or older. Screening
Unhealthy Drug Use: ) ) . ]
) should be implemented when services for accurate diagnosis,
Screening: adults age ] ) B June 2020
effective treatment, and appropriate care can be offered or
18 years or older ) ) ]
referred. (Screening refers to asking questions about unhealthy

drug use, not testing biological specimens.)

Vision in Children Ages
6 Months to 5 Years: The USPSTF recommends vision screening at least once in all
) ) ) . o B September 2017 *
Screening: children children aged 3 to 5 years to detect amblyopia or its risk factors.

aged 3to 5years

Weight Loss to Prevent

Obesity-Related ) ) ) )
. . a body mass index (BMI) of 30 or higher (calculated as weight in

Morbidity and Mortality | o ] ) ) ] B September 2018 *

kilograms divided by height in meters squared) to intensive,

The USPSTF recommends that clinicians offer or refer adults with

in Adults: Behavioral ) ) ) )
) multicomponent behavioral interventions.
Interventions: adults

Pages: 1

1The Department of Health and Human Services, under the standards set out in revised Section 2713(a)(5) of the Public
Health Service Act and Section 9(h)(v)(229) of the 2015 Consolidated Appropriations Act, utilizes the 2002 recommendation
on breast cancer screening of the U.S. Preventive Services Task Force. To see the USPSTF 2016 recommendation on breast

cancer screening, go to http:/Mmww.uspreventiveservicestaskforce.org/uspstffrecommendation/breast-cancer-screeningl.

*Previous recommendation was an “A” or “B.”
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https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/drug-use-illicit-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/vision-in-children-ages-6-months-to-5-years-screening
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/obesity-in-adults-interventions
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breast-cancer-screening-2002
https://www.uspreventiveservicestaskforce.org/uspstf/recommendation/breast-cancer-screening1
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’% ﬂg Centers for Disease Control and Prevention
'II CDC 24/7: Saving Lives, Protecting People™

ACIP Vaccine Recommendations and Guidelines

Advisory Committee on Immunization Practices (ACIP)

Vaccine-Specific ACIP Recommendations COVID-19 Vaccination

Anthrax

BCG

Cholera

COVID-19 UPDATED April 2021
DTaP-IPV-Hib-HepB
DTaP/Tdap/Td

Ebola NEW Jan 2021

Hepatitis A UPDATED Jul 2020
Hepatitis B

Hib

HPV

Influenza UPDATED Aug 2020
Japanese Encephalitis
Measles, Mumps and Rubella
MMRV

Meningococcal UPDATED Sep 2020
Pneumococcal

Polio

Rabies

Rotavirus

Smallpox (Vaccinia)

Typhoid

Varicella (Chickenpox)

Yellow Fever

Zoster (Shingles)

Provider Requirements
and Support

- o el

Vaccination providers
participating in the COVID-19
Vaccination Program must
adhere to CDC requirements and
ACIP recommendations related
to COVID-19 vaccination. This
includes vaccination
prioritization, administration
fees, and clinical guidance. Find
additional information about
these and other requirements
and resources on enroliment,
ordering, reporting,
reimbursement, and data in
support of COVID-19 vaccination.
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https://www.cdc.gov/
https://www.cdc.gov/vaccines/hcp/acip-recs/index.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/anthrax.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/bcg.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/cholera.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/covid-19.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/dtap-ipv-hib-hepb.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/dtap.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/ebola.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/hepa.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/hepb.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/hib.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/hpv.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/flu.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/je.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/mmr.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/mmrv.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/mening.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/pneumo.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/polio.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/rabies.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/rotavirus.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/smallpox.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/typhoid.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/varicella.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/yf.html
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/shingles.html
https://www.cdc.gov/vaccines/covid-19/vaccination-provider-support.html

ACIP Acuieviatcris

These abbreviations provide a uniform approach to vaccine references used in ACIP Recommendations that are

published in the MMWR, the Pink Book, and the AAP Red Book; and in the U.S. immunization schedules for children,
adolescents, and adults.

Comprehensive ACIP Recommendations and Guidelines

e General Best Practice Guidelines on Immunization

o |mmunization of Health-Care Personnel
o See also: Influenza Vaccination of Health-Care Personnel

NOTE: Web version indicates the reports above are “archived” only because they were published in MMWR before
January 2013. The recommendations listed above ARE CURRENT.

e Seealso:
o Guidance for vaccine recommendations for pregnant and breastfeeding women
o Vaccine guidelines for emergency situations

o Archived comprehensive ACIP recommendations

Page last reviewed: July 16, 2013
Content source: National Center for Immunization and Respiratory Diseases
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https://www.cdc.gov/vaccines/hcp/acip-recs/vac-abbrev.html
https://www.cdc.gov/vaccines/hcp/acip-recs/general-recs/index.html
https://www.cdc.gov/mmwr/preview/mmwrhtml/rr6007a1.htm
https://www.cdc.gov/mmwr/preview/mmwrhtml/rr5502a1.htm
https://www.cdc.gov/vaccines/acip/committee/guidance/rec-vac-preg.html
https://www.cdc.gov/vaccines/hcp/acip-recs/recs-emergency.html
https://www.cdc.gov/vaccines/hcp/acip-recs/recs-archived.html
https://www.cdc.gov/ncird/index.html
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https://pediatrics.aappublications.org/content/145/1/e20193449
https://pediatrics.aappublications.org/content/145/1/e20193447
https://pediatrics.aappublications.org/content/143/1/e20183259
https://www.cdc.gov/nceh/lead/ACCLPP/Final_Document_030712.pdf
https://www.hrsa.gov/
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Get reimbursed for COVID-19 testing and treatment of uninsured individuals. Learn more »

HRSA e

Health Resources & Services Administration

Home > Women's Preventive Services Guidelines
Learn More
Women's Preventive Services Guidelines e Women's Preventive Services
Initiative report &

e 2011 I0OM Report Clinical

On December 17, 2019, HRSA updated the HRSA-supported Women's Preventive Preventive Services for
Services Guidelines. Read the most current version. Women: Closing the Gaps &
Non-grandfathered plans and coverage (generally, plans or policies created or sold ® 2016 Guidelines

after March 23, 2010, or older plans or policies that have been changed in certain

: . ) . . e US Preventive Services Task
ways since that date) are required to provide coverage without cost sharing

consistent with these guidelines beginning with the first plan year (in the individual Force
market policy year) that begins on or after December 17, 2020. Before that time, * Bright Futures &
non-grandfathered plans are generally required to provide coverage without cost e Advisory Committee on
sharing consistent with the previously issued guidelines. Immunization Practices &
In 2018, the HRSA-supported Women'’s Preventive Services Initiative released the Well Woman
Chart &7, a resource that includes age-based preventive service recommendations for women from
adolescence to maturity. The chart does not include updates to the HRSA-supported For Further
comprehensive guidelines, but provides additional clarity for patients and providers, with the goal Information
of improving women'’s health across the life span.
. Contact
Affordable Care Act Expands Prevention Coverage for wellwomancare@hrsa.gov.

Women's Health and Well-Being

The Affordable Care Act - the health insurance reform legislation passed by Congress and signed
into law by President Obama on March 23, 2010 - helps make prevention affordable and
accessible for all Americans by requiring health plans to cover preventive services and by
eliminating cost sharing for those services. Preventive services that have strong scientific evidence
of their health benefits must be covered and plans can no longer charge a patient a copayment,
coinsurance or deductible for these services when they are delivered by a network provider.

Women's Preventive Services Guidelines Supported by the Health
Resources and Services Administration

Under the Affordable Care Act, women's preventive health care - such as mammograms,
screenings for cervical cancer, prenatal care, and other services - generally must be covered with
no cost sharing. However, the law recognizes and HHS understands the need to take into account
the unique health needs of women throughout their lifespan.

The HRSA-supported health plan coverage guidelines, developed by the Institute of Medicine
(IOM), will help ensure that women receive a comprehensive set of preventive services without
having to pay a co-payment, co-insurance or a deductible. HHS commissioned an |OM study to
review what preventive services are necessary for women's health and well-being and therefore
should be considered in the development of comprehensive guidelines for preventive services for
women. HRSA is supporting the IOM’'s recommendations on preventive services that address
health needs specific to women and fill gaps in existing guidelines.

Health Resources and Services Administration Women's Preventive Services
Guidelines
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https://www.hrsa.gov/
https://www.hrsa.gov/
https://www.womenspreventivehealth.org/wellwomanchart/
https://www.hrsa.gov/exitdisclaimer/hrsaexitdisclaimer.html
http://www.womenspreventivehealth.org/final-report/
https://www.hrsa.gov/hrsa-exit-disclaimer.html
http://www.nationalacademies.org/hmd/Reports/2011/Clinical-Preventive-Services-for-Women-Closing-the-Gaps.aspx
https://www.hrsa.gov/hrsa-exit-disclaimer.html
https://www.hrsa.gov/womens-guidelines-2016/index.html
https://www.uspreventiveservicestaskforce.org/
https://www.hrsa.gov/hrsa-exit-disclaimer.html
https://brightfutures.aap.org/Pages/default.aspx
https://www.hrsa.gov/hrsa-exit-disclaimer.html
https://www.cdc.gov/vaccines/acip/
https://www.hrsa.gov/hrsa-exit-disclaimer.html
mailto:wellwomancare@hrsa.gov
https://www.hrsa.gov/coviduninsuredclaim
https://www.hrsa.gov/womens-guidelines-2019
https://www.hrsa.gov/
https://www.hrsa.gov/womens-guidelines/index.html#
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n certain ways since f

e)generally aré require

to provi

coverage without cost sharing consistent with these guidelines in the first plan year (in the
individual market, policy year) that begins on or after August 1, 2012.

Type of Preventive Service

HHS Guideline for Health
Insurance Coverage

Frequency

Well-woman visits.

Well-woman preventive care
visit annually for adult
women to obtain the
recommended preventive
services that are age and
developmentally
appropriate, including
preconception care and
many services necessary for
prenatal care. This well-
woman visit should, where
appropriate, include other
preventive services listed in
this set of guidelines, as well
as others referenced in
section 2713.

Annual, although HHS
recognizes that several visits
may be needed to obtain all
necessary recommended
preventive services,
depending on a woman'’s
health status, health needs,
and other risk factors.* (see
note)

Screening for gestational
diabetes.

Screening for gestational
diabetes.

In pregnant women between
24 and 28 weeks of gestation
and at the first prenatal visit
for pregnant women
identified to be at high risk
for diabetes.

Human papillomavirus
testing.

High-risk human
papillomavirus DNA testing
in women with normal
cytology results.

Screening should begin at 30
years of age and should
occur no more frequently
than every 3 years.

for human immune-
deficiency virus.

human immune-deficiency
virus infection for all sexually
active women.

Counseling for sexually Counseling on sexually Annual.
transmitted infections. transmitted infections for all

sexually active women.
Counseling and screening | Counseling and screening for | Annual.

Contraceptive methods
and counseling. **  ***
(see note)

All Food and Drug
Administration approved
contraceptive methods,
sterilization procedures, and
patient education and
counseling for all women
with reproductive capacity.

As prescribed.

Breastfeeding support,
supplies, and counseling.

Comprehensive lactation
support and counseling, by a
trained provider during
pregnancy and/or in the
postpartum period, and
costs for renting
breastfeeding equipment.

In conjunction with each
birth.

App. 21


https://www.hrsa.gov/womens-guidelines/index.html#guidelines%20concerning
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for interpersonal an interpersonal and domestic
domestic violence. violence.
Screening for anxiety. Screening for anxiety in As prescribed.

adolescent and adult
women, including those who
are pregnant or postpartum.
Optimal screening intervals
are unknown and clinical
judgement should be used
to determine screening

frequency.
Screening for breast Screening for breast cancer Screening mammography
cancer. by mammography in should occur at least
average-risk women no biennially and as frequently
earlier than age 40 and no as annually.

later than age 50. Screening
should continue through at
least age 74 and age alone
should not be the basis to
discontinue screening.

Screening for diabetes Screening for diabetes Initial testing should ideally

mellitus after pregnancy. mellitus in women with a occur within the first year
history of gestational postpartum and can be
diabetes mellitus (GDM) who | conducted as early as 4-6
are not currently pregnant weeks postpartum.

and who have not previously
been diagnosed with type 2
diabetes mellitus .

Screening for urinary Screening for urinary Annual.
incontinence. incontinence.

_* Refer to guidance issued by the Center for Consumer Information and Insurance Oversight
entitled Affordable Care Act Implementation FAQs, Set 12, Q10.

**(|)(a) Objecting entities—religious beliefs.

(1) These Guidelines do not provide for or support the requirement of coverage or payments for
contraceptive services with respect to a group health plan established or maintained by an
objecting organization, or health insurance coverage offered or arranged by an objecting
organization, and thus the Health Resources and Service Administration exempts from any
Guidelines requirements issued under 45 CFR 147.130(a)(1)(iv) that relate to the provision of
contraceptive services:

(i) A group health plan and health insurance coverage provided in connection with a group health
plan to the extent the non-governmental plan sponsor objects as specified in paragraph (I)(a)(2) of
this note. Such non-governmental plan sponsors include, but are not limited to, the following
entities:

(A) A church, an integrated auxiliary of a church, a convention or association of churches, or a
religious order;

(B) A nonprofit organization;

(C) A closely held for-profit entity;

(D) A for-profit entity that is not closely held, or

(E) Any other non-governmental employer;

(i) An institution of higher education as defined in 20 U.S.C. 1002 in its arrangement of student
health insurance coverage, to the extent that institution objects as specified in paragraph ()(a)(2)
of this note. In the case of student health insurance coverage, section (1) of this note is applicable
in a manner comparable to its applicability to group health insurance coverage provided in
connection with a group health plan established or maintained by a plan sponsor that is an
employer, and references to “plan participants and beneficiaries” will be interpreted as references

24 of 314 PagelD 575
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http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs12.html
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(i) A health insurance issuer offéring group orin extent
issuer objects as specified in paragraph (I)(a)(2) of this note. Where a health insurance issuer
providing group health insurance coverage is exempt under this paragraph (I)(a)(1)(iii), the plan
remains subject to any requirement to provide coverage for contraceptive services under these
Guidelines unless it is also exempt from that requirement.

(2) The exemption of this paragraph (I)(a) will apply to the extent that an entity described in
paragraph (I)(a)(1) of this note objects to its establishing, maintaining, providing, offering, or
arranging (as applicable) coverage, payments, or a plan that provides coverage or payments for
some or all contraceptive services, based on its sincerely held religious beliefs.

(b) Objecting individuals—religious beliefs. These Guidelines do not provide for or support the
requirement of coverage or payments for contraceptive services with respect to individuals who
object as specified in this paragraph (I)(b), and nothing in 45 CFR 147.130(a)(1)(iv), 26 CFR 54.9815-
2713(a) (1)(iv), or 29 CFR 2590.715-2713(a)(1)(iv) may be construed to prevent a willing health
insurance issuer offering group or individual health insurance coverage, and as applicable, a
willing plan sponsor of a group health plan, from offering a separate benefit package option, or a
separate policy, certificate or contract of insurance, to any individual who objects to coverage or
payments for some or all contraceptive services based on sincerely held religious beliefs.

(ll)(a) Objecting entities—moral convictions.

(1) These Guidelines do not provide for or support the requirement of coverage or payments for
contraceptive services with respect to a group health plan established or maintained by an
objecting organization, or health insurance coverage offered or arranged by an objecting
organization, and thus the Health Resources and Service Administration exempts from any
Guidelines requirements issued under 45 CFR 147.130(a)(1)(iv) that relate to the provision of
contraceptive services:

(i) A group health plan and health insurance coverage provided in connection with a group health
plan to the extent one of the following non-governmental plan sponsors object as specified in
paragraph (l)(a)(2) of this note:

(A) A nonprofit organization, or

(B) A for-profit entity that has no publicly traded ownership interests (for this purpose, a publicly
traded ownership interest is any class of common equity securities required to be registered
under section 12 of the Securities Exchange Act of 1934);

(ii) An institution of higher education as defined in 20 U.S.C. 1002 in its arrangement of student
health insurance coverage, to the extent that institution objects as specified in paragraph (I1)(a)(2)
of this note. In the case of student health insurance coverage, section (1) of this note is applicable
in a manner comparable to its applicability to group health insurance coverage provided in
connection with a group health plan established or maintained by a plan sponsor that is an
employer, and references to “plan participants and beneficiaries” will be interpreted as references
to student enrollees and their covered dependents; and

(i) A health insurance issuer offering group or individual insurance coverage to the extent the
issuer objects as specified in paragraph (ll)(a)(2) of this note. Where a health insurance issuer
providing group health insurance coverage is exempt under this paragraph (lI)(a)(1)(iii), the group
health plan established or maintained by the plan sponsor with which the health insurance issuer
contracts remains subject to any requirement to provide coverage for contraceptive services under
these Guidelines unless it is also exempt from that requirement.

(2) The exemption of this paragraph (ll)(a) will apply to the extent that an entity described in
paragraph (l1)(a)(1) of this note objects to its establishing, maintaining, providing, offering, or
arranging (as applicable) coverage or payments for some or all contraceptive services, or for a
plan, issuer, or third party administrator that provides or arranges such coverage or payments,
based on its sincerely held moral convictions.

(b) Objecting individuals—moral convictions. These Guidelines do not provide for or support the
requirement of coverage or payments for contraceptive services with respect to individuals who
object as specified in this paragraph (I)(b), and nothing in § 147.130(a)(1)(iv), 26 CFR 54.9815-
2713(a) (1)(iv), or 29 CFR 2590.715-2713(a)(1)(iv) may be construed to prevent a willing health
insurance issuer offering group or individual health insurance coverage, and as applicable, a
willing plan sponsor of a group health plan, from offering a separate policy, certificate or contract
of insurance or a separate group health plan or benefit package option, to any individual who
objects to coverage or payments for some or all contraceptive services based on sincerely held
moral convictions.
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coverage incltides contraceptive o rilization items, procedures, or services, or related pa
education or counseling, to the extent specified for purposes of these Guidelines.

See Federal Register Notice: Religious Exemptions and Accommodations for Coverage of Certain
Preventive Services under the Affordable Care Act (PDF - 488 kb).

HRSA, in concert with an external review committee, will review, and continually update, the Women’s
Preventive Services' Guidelines.

_*** General Notice

On July 29, 2019, in a case in the Northern District of Texas, DeOtte v. Azar, No. 4:18-CV-00825-0,
2019 WL 3786545 (N.D. Tex. July 29, 2019) the court determined that the “Contraceptive Mandate,
codified at 42 U.S.C. § 300gg-13(a)(4), 45 C.F.R. § 147.130(a)(1)(iv), 29 C.F.R. § 2590.715-2713(a)(1)
(iv), and 26 C.F.R. § 54.9815-2713(a)(1)(iv), violates the Religious Freedom Restoration Act” with
respect to individuals and entities with religious objections to contraceptive coverage and thus
enjoined enforcement of those provisions against such individuals and entities.

Date Last Reviewed: October 2020
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https://www.hrsa.gov/about/organization/bureaus/index.html
https://www.hrsa.gov/about/budget/index.html
https://www.hrsa.gov/about/strategic-plan/index.html
https://www.hrsa.gov/hr/index.html
https://www.hrsa.gov/about/index.html
https://www.facebook.com/hrsagov
https://twitter.com/HRSAgov
https://www.instagram.com/hrsagov
https://www.youtube.com/user/HRSAtube
https://www.linkedin.com/company/us-government-department-of-health-&-human-services-hrsa
https://public.govdelivery.com/accounts/USHHSHRSA/subscriber/new?qsp=HRSA-subscribe
https://public.govdelivery.com/accounts/USHHSHRSA/subscriber/new?qsp=HRSA-subscribe
https://findahealthcenter.hrsa.gov/
https://findhivcare.hrsa.gov/
https://data.hrsa.gov/tools/widgets
https://www.gpo.gov/fdsys/pkg/FR-2017-10-13/pdf/2017-21851.pdf
https://www.hrsa.gov/womens-guidelines/index.html
http://www.hrsa.gov/about/contact/
https://www.hhs.gov/plugins.html
http://www.hhs.gov/privacy.html
http://www.hhs.gov/Disclaimer.html
http://www.hrsa.gov/about/508Resources.html
http://www.hrsa.gov/foia/index.html
https://www.hrsa.gov/hr/no-fear-act/eeo.html
http://www.hhs.gov/
http://www.usa.gov/
http://www.whitehouse.gov/
https://www.hrsa.gov/about/language-assistance.html#spanish
https://www.hrsa.gov/about/language-assistance.html#chinese
https://www.hrsa.gov/about/language-assistance.html#vietnamese
https://www.hrsa.gov/about/language-assistance.html#korean
https://www.hrsa.gov/about/language-assistance.html#tagalog
https://www.hrsa.gov/about/language-assistance.html#russian
https://www.hrsa.gov/about/language-assistance.html#arabic
https://www.hrsa.gov/about/language-assistance.html#hcreole
https://www.hrsa.gov/about/language-assistance.html#french
https://www.hrsa.gov/about/language-assistance.html#polish
https://www.hrsa.gov/about/language-assistance.html#portuguese
https://www.hrsa.gov/about/language-assistance.html#italian
https://www.hrsa.gov/about/language-assistance.html#german
https://www.hrsa.gov/about/language-assistance.html#japanese
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https://www.hrsa.gov/about/language-assistance.html#farsi
https://www.hrsa.gov/about/language-assistance.html#english
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Get reimbursed for COVID-19 testing and treatment of uninsured individuals.

Learn more »

HRSA

Health Resources & Services Administration

Home > Women's Preventive Services Guidelines > Women's Preventive Services Guidelines

Women's Preventive Services Guidelines

Guideline Development

The HRSA-supported Women's Preventive Services Guidelines were originally established in 2011
based on recommendations from a Department of Health and Human Services' commissioned
study by the Institute of Medicine & (IOM), now known as the National Academy of Medicine
(NAM). Since then, there have been advancements in science and gaps identified in the existing
guidelines, including a greater emphasis on practice-based clinical considerations. To address
these, the Health Resources and Services Administration (HRSA) awarded a five-year cooperative
agreement in March 2016 to convene a coalition of clinician, academic, and consumer-focused
health professional organizations and conduct a scientifically rigorous review to develop
recommendations for updated Women'’s Preventive Services Guidelines in accordance with the
model created by the NAM Clinical Practice Guidelines We Can Trust. The American College of
Obstetricians and Gynecologists was awarded the cooperative agreement and formed an expert
panel called the Women'’s Preventive Services Initiative.

The purpose of the Women's Preventive Services Guidelines is to improve women's health across
the lifespan by identifying preventive services and screenings to be used in clinical practice. The
Women's Preventive Services Initiative will review the recommendations biennially, or upon the
availability of new evidence. Topics for future consideration can also be submitted on a rolling
basis at the Women's Preventive Services Initiative website &.

Under section 2713 of the Public Health Services Act, non-grandfathered group health plans and
issuers of non-grandfathered group and individual health insurance coverage are required to
cover specified preventive services without a copayment, coinsurance, deductible, or other cost
sharing, including preventive care and screenings for women as provided for in comprehensive
guidelines supported by HRSA for this purpose.

Updated HRSA-Supported Women's Preventive Services
Guidelines

HRSA is supporting the Women's Preventive Services Initiative clinical recommendations listed

below for preventive services that address health needs specific to women and fill gaps in existing

guidelines.*
Screening for Anxiety

The Women'’s Preventive Services Initiative recommends screening for anxiety in adolescent and
adult women, including those who are pregnant or postpartum. Optimal screening intervals are

unknown and clinical judgement should be used to determine screening frequency. Given the high

prevalence of anxiety disorders, lack of recognition in clinical practice, and multiple problems

associated with untreated anxiety, clinicians should consider screening women who have not been

recently screened.
Breast Cancer Screening for Average-Risk Women

The Women's Preventive Services Initiative recommends that average-risk women initiate
mammography screening no earlier than age 40 and no later than age 50. Screening

Learn More

Women's Preventive Services
Initiative report &?

2011 I0OM Report Clinical
Preventive Services for
Women: Closing the Gaps &

2016 Guidelines

US Preventive Services Task
Force &

Bright Futures &

Advisory Committee on
Immunization Practices &

For Further
Information

Contact
wellwomancare@hrsa.gov.
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These screening recommendations are for women at average risk of breast cancer. Women at
increased risk should also undergo periodic mammography screening, however,
recommendations for additional services are beyond the scope of this recommendation.

Breastfeeding Services and Supplies

The Women's Preventive Services Initiative recommends comprehensive lactation support services
(including counseling, education, and breastfeeding equipment and supplies) during the antenatal,
perinatal, and the postpartum period to ensure the successful initiation and maintenance of
breastfeeding.

Screening for Cervical Cancer

The Women's Preventive Services Initiative recommends cervical cancer screening for average-risk
women aged 21 to 65 years. For women aged 21 to 29 years, the Women's Preventive Services
Initiative recommends cervical cancer screening using cervical cytology (Pap test) every 3 years.
Cotesting with cytology and human papillomavirus testing is not recommended for women
younger than 30 years. Women aged 30 to 65 years should be screened with cytology and human
papillomavirus testing every 5 years or cytology alone every 3 years. Women who are at average
risk should not be screened more than once every 3 years.

*k kk*k

—_

Contraception

The Women's Preventive Services Initiative recommends that adolescent and adult women have
access to the full range of female-controlled contraceptives to prevent unintended pregnancy and
improve birth outcomes. Contraceptive care should include contraceptive counseling, initiation of
contraceptive use, and follow-up care (e.g., management, and evaluation as well as changes to and
removal or discontinuation of the contraceptive method). The Women's Preventive Services
Initiative recommends that the full range of female-controlled U.S. Food and Drug Administration-
approved contraceptive methods, effective family planning practices, and sterilization procedures
be available as part of contraceptive care.

The full range of contraceptive methods for women currently identified by the U.S. Food and Drug
Administration include: (1) sterilization surgery for women, (2) surgical sterilization via implant for
women, (3) implantable rods, (4) copper intrauterine devices, (5) intrauterine devices with
progestin (all durations and doses), (6) the shot or injection, (7) oral contraceptives (combined pill),
8) oral contraceptives (progestin only, and), (9) oral contraceptives (extended or continuous use),
(10) the contraceptive patch, (11) vaginal contraceptive rings, (12) diaphragms, (13) contraceptive
sponges, (14) cervical caps, (15) female condoms, (16) spermicides, and (17) emergency
contraception (levonorgestrel), and (18) emergency contraception (ulipristal acetate), and
additional methods as identified by the FDA. Additionally, instruction in fertility awareness-based
methods, including the lactation amenorrhea method, although less effective, should be provided
for women desiring an alternative method.

Screening for Gestational Diabetes Mellitus

The Women's Preventive Services Initiative recommends screening pregnant women for
gestational diabetes mellitus after 24 weeks of gestation (preferably between 24 and 28 weeks of
gestation) in order to prevent adverse birth outcomes. Screening with a 50-g oral glucose
challenge test (followed by a 3-hour 100- g oral glucose tolerance test if results on the initial oral
glucose challenge test are abnormal) is preferred because of its high sensitivity and specificity.

The Women's Preventive Services Initiative suggests that women with risk factors for diabetes
mellitus be screened for preexisting diabetes before 24 weeks of gestation—ideally at the first
prenatal visit, based on current clinical best practices.

Screening for Human Immunodeficiency Virus Infection

The Women's Preventive Services Initiative recommends prevention education and risk
assessment for human immunodeficiency virus (HIV) infection in adolescents and women at least
annually throughout the lifespan. All women should be tested for HIV at least once during their
lifetime. Additional screening should be based on risk, and screening annually or more often may
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Screening for HIV is recommended for all pregnant women upon initiation of prenatal care with

retesting during pregnancy based on risk factors. Rapid HIV testing is recommended for pregnant

women who present in active labor with an undocumented HIV status. Screening during

pregnancy enables prevention of vertical transmission.

Screening for Interpersonal and Domestic Violence

The Women's Preventive Services Initiative recommends screening adolescents and women for
interpersonal and domestic violence at least annually, and, when needed, providing or referring
for initial intervention services. Interpersonal and domestic violence includes physical violence,
sexual violence, stalking and psychological aggression (including coercion), reproductive coercion,
neglect, and the threat of violence, abuse, or both. Intervention services include, but are not
limited to, counseling, education, harm reduction strategies, and referral to appropriate
supportive services.

Counseling for Sexually Transmitted Infections

The Women's Preventive Services Initiative recommends directed behavioral counseling by a
health care provider or other appropriately trained individual for sexually active adolescent and
adult women at an increased risk for sexually transmitted infections (STIs).

The Women's Preventive Services Initiative recommends that health care providers use a woman's
sexual history and risk factors to help identify those at an increased risk of STls. Risk factors may
include age younger than 25, a recent history of an STI, a new sex partner, multiple partners, a
partner with concurrent partners, a partner with an STI, and a lack of or inconsistent condom use.
For adolescents and women not identified as high risk, counseling to reduce the risk of STIs should
be considered, as determined by clinical judgement.

Well-Woman Preventive Visits

The Women's Preventive Services Initiative recommends that women receive at least one
preventive care visit per year beginning in adolescence and continuing across the lifespan to
ensure that the recommended preventive services, including preconception, and many services
necessary for prenatal and interconception care are obtained. The primary purpose of these visits
should be the delivery and coordination of recommended preventive services as determined by
age and risk factors.

Screening for Urinary Incontinence

The Women's Preventive Services Initiative recommends screening women for urinary
incontinence annually. Screening should ideally assess whether women experience urinary
incontinence and whether it impacts their activities and quality of life. The Women'’s Preventive
Services Initiative recommends referring women for further evaluation and treatment if indicated.

The Women's Preventive Services Initiative recommends screening women for urinary
incontinence as a preventive service. Factors associated with an increased risk for urinary
incontinence include increasing parity, advancing age, and obesity; however, these factors should
not be used to limit screening.

Several screening tools demonstrate fair to high accuracy in identifying urinary incontinence in
women. Although minimum screening intervals are unknown, given the prevalence of urinary
incontinence, the fact that many women do not volunteer symptoms, and the multiple, frequently-
changing risk factors associated with incontinence, it is reasonable to conduct annually.

Screening for Diabetes Mellitus after Pregnancy

The Women's Preventive Services Initiative recommends women with a history of gestational
diabetes mellitus (GDM) who are not currently pregnant and who have not previously been
diagnosed with type 2 diabetes mellitus should be screened for diabetes mellitus. Initial testing
should ideally occur within the first year postpartum and can be conducted as early as 4-6 weeks
postpartum.

Women with a negative initial postpartum screening test result should be rescreened at least
every 3 years for a minimum of 10 years after pregnancy. For women with a positive postpartum
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initial test (eg, oral glucose tolerance test, fasting plasma glucose, or hemog
testing is indicated in women who were screened with hemoglobin A1c in the first 6 months
postpartum regardless of the result.

Implementation Considerations

While not included as part of the HRSA-supported guidelines, the Women's Preventive Services
Initiative also developed implementation considerations, available at
http://www.womenspreventivehealth.org/ &, which provide additional clarity on implementation of
the guidelines into clinical practice. The implementation considerations are separate from the
clinical recommendations, are informational, and are not part of the formal action by the
Administrator under Section 2713.

* Non-grandfathered plans and coverage (generally, plans or policies created or sold after March
23, 2010, or older plans or policies that have been changed in certain ways since that date) are
required to provide coverage without cost sharing consistent with these guidelines beginning with
the first plan year (in the individual market policy year) that begins on or after December 20, 2017.
Before that time, non-grandfathered plans are generally required to provide coverage without cost
sharing consistent with the 2011 guidelines.

**(I)(a) Objecting entities—religious beliefs.

(1) These Guidelines do not provide for or support the requirement of coverage or payments for
contraceptive services with respect to a group health plan established or maintained by an
objecting organization, or health insurance coverage offered or arranged by an objecting
organization, and thus the Health Resources and Service Administration exempts from any
Guidelines requirements issued under 45 CFR 147.130(a)(1)(iv) that relate to the provision of
contraceptive services:

(i) A group health plan and health insurance coverage provided in connection with a group health
plan to the extent the non-governmental plan sponsor objects as specified in paragraph (I)(a)(2) of
this note. Such non-governmental plan sponsors include, but are not limited to, the following
entities:

(A) A church, an integrated auxiliary of a church, a convention or association of churches, or a
religious order;

(B) A nonprofit organization;

(C) A closely held for-profit entity;

(D) A for-profit entity that is not closely held; or

(E) Any other non-governmental employer;

(ii) An institution of higher education as defined in 20 U.S.C. 1002 in its arrangement of student
health insurance coverage, to the extent that institution objects as specified in paragraph ()(a)(2)
of this note. In the case of student health insurance coverage, section (1) of this note is applicable
in @ manner comparable to its applicability to group health insurance coverage provided in
connection with a group health plan established or maintained by a plan sponsor that is an
employer, and references to “plan participants and beneficiaries” will be interpreted as references
to student enrollees and their covered dependents; and

(i) A health insurance issuer offering group or individual insurance coverage to the extent the
issuer objects as specified in paragraph (I)(a)(2) of this note. Where a health insurance issuer
providing group health insurance coverage is exempt under this paragraph (I)(a)(1)(iii), the plan
remains subject to any requirement to provide coverage for contraceptive services under these
Guidelines unless it is also exempt from that requirement.

(2) The exemption of this paragraph (I)(a) will apply to the extent that an entity described in
paragraph (I)(a)(1) of this note objects to its establishing, maintaining, providing, offering, or
arranging (as applicable) coverage, payments, or a plan that provides coverage or payments for
some or all contraceptive services, based on its sincerely held religious beliefs.

(b) Objecting individuals—religious beliefs. These Guidelines do not provide for or support the
requirement of coverage or payments for contraceptive services with respect to individuals who
object as specified in this paragraph (I)(b), and nothing in 45 CFR 147.130(a)(1)(iv), 26 CFR 54.9815-
2713(a) (1)(iv), or 29 CFR 2590.715-2713(a)(1)(iv) may be construed to prevent a willing health
insurance issuer offering group or individual health insurance coverage, and as applicable, a
willing plan sponsor of a group health plan, from offering a separate benefit package option, or a
separate policy, certificate or contract of insurance, to any individual who objects to coverage or
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(ll)(a) Objecting entities—moral convictions.

(1) These Guidelines do not provide for or support the requirement of coverage or payments for
contraceptive services with respect to a group health plan established or maintained by an
objecting organization, or health insurance coverage offered or arranged by an objecting
organization, and thus the Health Resources and Service Administration exempts from any
Guidelines requirements issued under 45 CFR 147.130(a)(1)(iv) that relate to the provision of
contraceptive services:

(i) A group health plan and health insurance coverage provided in connection with a group health
plan to the extent one of the following non-governmental plan sponsors object as specified in
paragraph (ll)(a)(2) of this note:

(A) A nonprofit organization; or

(B) A for-profit entity that has no publicly traded ownership interests (for this purpose, a publicly
traded ownership interest is any class of common equity securities required to be registered
under section 12 of the Securities Exchange Act of 1934);

(ii) An institution of higher education as defined in 20 U.S.C. 1002 in its arrangement of student
health insurance coverage, to the extent that institution objects as specified in paragraph (ll)(a)(2)
of this note. In the case of student health insurance coverage, section (1) of this note is applicable
in a manner comparable to its applicability to group health insurance coverage provided in
connection with a group health plan established or maintained by a plan sponsor that is an
employer, and references to “plan participants and beneficiaries” will be interpreted as references
to student enrollees and their covered dependents; and

(i) A health insurance issuer offering group or individual insurance coverage to the extent the
issuer objects as specified in paragraph (ll)(a)(2) of this note. Where a health insurance issuer
providing group health insurance coverage is exempt under this paragraph (II)(a)(1)(iii), the group
health plan established or maintained by the plan sponsor with which the health insurance issuer
contracts remains subject to any requirement to provide coverage for contraceptive services under
these Guidelines unless it is also exempt from that requirement.

(2) The exemption of this paragraph (ll)(a) will apply to the extent that an entity described in
paragraph (l1)(a)(1) of this note objects to its establishing, maintaining, providing, offering, or
arranging (as applicable) coverage or payments for some or all contraceptive services, or for a
plan, issuer, or third party administrator that provides or arranges such coverage or payments,
based on its sincerely held moral convictions.

(b) Objecting individuals—moral convictions. These Guidelines do not provide for or support the
requirement of coverage or payments for contraceptive services with respect to individuals who
object as specified in this paragraph (I)(b), and nothing in § 147.130(a)(1)(iv), 26 CFR 54.9815-
2713(a) (1)(iv), or 29 CFR 2590.715-2713(a)(1)(iv) may be construed to prevent a willing health
insurance issuer offering group or individual health insurance coverage, and as applicable, a
willing plan sponsor of a group health plan, from offering a separate policy, certificate or contract
of insurance or a separate group health plan or benefit package option, to any individual who
objects to coverage or payments for some or all contraceptive services based on sincerely held
moral convictions.

(1) Definition. For the purposes of this note, reference to “contraceptive” services, benefits, or
coverage includes contraceptive or sterilization items, procedures, or services, or related patient
education or counseling, to the extent specified for purposes of these Guidelines.

See Federal Register Notice: Religious Exemptions and Accommodations for Coverage of Certain
Preventive Services under the Affordable Care Act (PDF - 488 kb).

***General Notice

On July 29, 2019, in a case in the Northern District of Texas, DeOtte v. Azar, No. 4:18-CV-00825-0,
2019 WL 3786545 (N.D. Tex. July 29, 2019) the court determined that the “Contraceptive Mandate,
codified at 42 U.S.C. § 300gg-13(a)(4), 45 C.F.R. § 147.130(a)(1)(iv), 29 C.F.R. § 2590.715-2713(a)(1)
(iv), and 26 C.F.R. § 54.9815- 2713(a)(1)(iv), violates the Religious Freedom Restoration Act” with
respect to individuals and entities with religious objections to contraceptive coverage and thus
enjoined enforcement of those provisions against such individuals and entities.

Date Last Reviewed: October 2020
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF JOHN KELLEY
I, John Kelley, declare as follows:

1. My name is John Kelley. I am over 21 years old and fully competent to make
this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. Tam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. I am responsible for purchasing health insurance for myself and my family.

5. I want the option of purchasing health insurance that excludes or limits cov-
erage of preventive care that I do not want or need, as well as preventive care that
violates my sincere religious beliefs.

6. I also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that

best suits my needs and the needs of my family.

DECLARATION OF JOHN KELLEY Page 1 of 5
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7.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, because neither I nor my family members engage in the behaviors or lifestyle
choices that makes this preventive treatment necessary. This unneeded and unwanted

preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss
behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis B

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

DECLARATION OF JOHN KELLEY Page 2 of 5
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screening for syphilis

screening for unhealthy drug use

8.  Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need because neither I nor my family
members engage in the behaviors that necessitate a vaccine for this sexually transmit-
ted disease.

9.  Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary.

10. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.

See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s

DECLARATION OF JOHN KELLEY Page 3 of 5
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preventive-care guidelines with respect to women require coverage of contraception,
contraceptive counseling, HIV screening, HPV screening, behavioral counseling for
sexually transmitted infections, and screening for interpersonal and domestic violence,
which I do not want or need because neither I nor my family members engage in the
behaviors that makes this preventive treatment necessary.

11. Talso object on religious grounds to the compulsory coverage of PrEP drugs,
contraception, the HPV vaccine, and the screenings and behavioral counseling for
STDs and drug use described in paragraphs 7-10.

12. Tam a Christian and accept the Bible as the authoritative and inerrant word
of God. The Bible condemns sexual activity outside marriage between one man and
one woman, including homosexual conduct, and this stance is consistent with millenia
of Christian teaching.

13. Mandating coverage of PrEP drugs facilitates and encourages homosexual
behavior, intravenous drug use, and sexual activity outside of marriage between one
man and one woman, and participating in a health-insurance plan that uses our pre-
miums to pay for coverage of PrEP drugs would make me complicit in these behav-
iors.

14. Mandating coverage of contraception, the HPV vaccine, and screenings and
behavioral counseling for STDs facilitates and encourages sexual activity outside of
marriage between one man and one woman by forcing others to bear the costs asso-
ciated with these activities, and participating in a health-insurance plan that uses our
premiums to pay for coverage of contraception, the HPV vaccine, and the screenings
and behavioral counseling for STDs would make me complicit in this behavior.

15. Mandating coverage of screenings and behavioral counseling for drug use
facilitates and encourages drug use by forcing others to bear the costs associated with

these activities, and participating in a health-insurance plan that uses our premiums to

DECLARATION OF JOHN KELLEY Page 4 of 5
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pay for screenings and behavioral counseling for drug use would make me complicit
in this behavior.

16. Iam also the owner of Kelley Orthodontics, one of the plaintifts in this law-
suits.

17. I want the option of purchasing health insurance for my employees that ex-
cludes or limits coverage of preventive care that I do not want to cover, including all
of the preventive care listed in paragraphs 7-10.

18. T also want the option of purchasing health insurance for my employees that
excludes or limits coverage of preventive care that violates my religious beliefs, includ-
ing the preventive care described in paragraphs 13-15.

19. Finally, I want the option of purchasing health insurance for my employees
that limits coverage of preventive care or that imposes copays or deductibles for pre-
ventive care, with corresponding adjustments in the monthly premiums, so that I can
choose a policy that best suits the needs of my business.

20. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my
option of obtaining the types of health-insurance policies described in paragraphs 5-

6 and paragraphs 17-19.

This concludes my sworn statement. I declare under penalty of perjury that the
foregoing is true and correct.

DocuSigned by:

JOH7N M KELLEY o

nnnnnnnnnnnnnnn

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.,

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF JOEL STARNES

I, Joel Starnes, declare as follows:

1. My name is Joel Starnes. I am over 21 years old and fully competent to make
this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. ITam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. I am responsible for purchasing health insurance for myself and my family.

5. I want the option of purchasing health insurance that excludes coverage of
preventive care that I do not want or need, as well as preventive care that violates my
sincere religious beliefs.

6. I also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that

best suits my needs and the needs of my family.

DECLARATION OF JOEL STARNES Page 1 of 5
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7.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, because neither I nor my family members engage in the behaviors or lifestyle
choices that makes this preventive treatment necessary. This unneeded and unwanted

preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss
behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis B

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

DECLARATION OF JOEL STARNES Page 2 of 5
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screening for syphilis

screening for unhealthy drug use

8.  Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need because neither I nor my family
members engage in the behaviors that necessitate a vaccine for this sexually transmit-
ted disease.

9.  Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary.

10. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.

See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s

DECLARATION OF JOEL STARNES Page 3 of 5
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preventive-care guidelines with respect to women require coverage of contraception,
contraceptive counseling, HIV screening, HPV screening, behavioral counseling for
sexually transmitted infections, and screening for interpersonal and domestic violence,
which I do not want or need because neither I nor my family members engage in the
behaviors that makes this preventive treatment necessary.

11. Talso object on religious grounds to the compulsory coverage of PrEP drugs,
contraception, the HPV vaccine, and the screenings and behavioral counseling for
STDs and drug use described in paragraphs 7-10.

12. Tam a Christian and accept the Bible as the authoritative and inerrant word
of God. The Bible condemns sexual activity outside marriage between one man and
one woman, including homosexual conduct, and this stance is consistent with millenia
of Christian teaching.

13. Mandating coverage of PrEP drugs facilitates and encourages homosexual
behavior, intravenous drug use, and sexual activity outside of marriage between one
man and one woman, and participating in a health-insurance plan that uses our pre-
miums to pay for coverage of PrEP drugs would make me complicit in these behav-
iors.

14. Mandating coverage of contraception, the HPV vaccine, and screenings and
behavioral counseling for STDs facilitates and encourages sexual activity outside of
marriage between one man and one woman by forcing others to bear the costs asso-
ciated with these activities, and participating in a health-insurance plan that uses our
premiums to pay for coverage of contraception, the HPV vaccine, and the screenings
and behavioral counseling for STDs would make me complicit in this behavior.

15. Mandating coverage of screenings and behavioral counseling for drug use
facilitates and encourages drug use by forcing others to bear the costs associated with

these activities, and participating in a health-insurance plan that uses our premiums to

DECLARATION OF JOEL STARNES Page 4 of 5
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pay for screenings and behavioral counseling for drug use would make me complicit
in this behavior.
16. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my

option of obtaining the types of health-insurance policies described in paragraphs 5—

6.

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

2BSE3ARCTDE58466

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF GREGORY SCHEIDEMAN

I, Gregory Scheideman, declare as follows:

1. My name is Gregory Scheideman. I am over 21 years old and fully competent
to make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. Tam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. I am responsible for purchasing health insurance for myself and my family.

5. Tam also a part owner of Fort Worth Oral Surgery, and I am responsible for
purchasing health insurance for my employees.

6. I want the option of purchasing health insurance for myself and my family
that excludes or limits coverage of preventive care that I do not want or need.

7. T also want the option of purchasing health insurance for my employees that
excludes or limits coverage of preventive care that my partners and I do not want to

cover.

DECLARATION OF GREGORY SCHEIDEMAN Page 1 of 4
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8. T also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that
best suits my needs and the needs of my family, and so that my partners and I can
choose policies for employees that best suit the needs of our business.

9.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, and that my partners and I do not want to cover in our employee-benefits

plan. This unneeded and unwanted preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss

behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity

coverage of preexposure prophylaxis (PrEP) drugs

DECLARATION OF GREGORY SCHEIDEMAN Page 2 of 4
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behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

screening for syphilis

screening for unhealthy drug use

10. Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need because neither I nor my family
members engage in the behaviors that necessitate a vaccine for this sexually transmit-
ted disease, and which my partners and I do not want to cover in our employee-
benefits plan.

11. Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary, and which my partners and I do not want to cover in our employee-benefits

plan.

DECLARATION OF GREGORY SCHEIDEMAN Page 3 of 4
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12. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.
See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s
preventive-care guidelines with respect to women require coverage of contraceptive
counseling, HIV screening, behavioral counseling for sexually transmitted infections,
and screening for interpersonal and domestic violence, which I do not want or need
because neither I nor my family members engage in the behaviors that makes this
preventive treatment necessary, and which my partners and I do not want to cover in
our employee-benefits plan.

13. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my
option of obtaining the types of health-insurance policies described in paragraphs 6—

8.

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

CZ...
DECLARANT

DECLARATION OF GREGORY SCHEIDEMAN Page 4 of 4
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.,

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF ZACH MAXWELL

I, Zach Maxwell, declare as follows:

1. My name is Zach Maxwell. I am over 21 years old and fully competent to
make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. ITam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. I am responsible for purchasing health insurance for myself and my family.

5. I want the option of purchasing health insurance that excludes or limits cov-
erage of preventive care that I do not want or need, as well as preventive care that
violates my sincere religious beliefs.

6. I also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that

best suits my needs and the needs of my family.

DECLARATION OF ZACH MAXWELL Page 1 of 5
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7.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, because neither I nor my family members engage in the behaviors or lifestyle
choices that makes this preventive treatment necessary. This unneeded and unwanted

preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss
behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis B

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

DECLARATION OF ZACH MAXWELL Page 2 of 5
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screening for syphilis

screening for unhealthy drug use

8.  Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need because neither I nor my family
members engage in the behaviors that necessitate a vaccine for this sexually transmit-
ted disease.

9.  Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary.

10. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.

See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s

DECLARATION OF ZACH MAXWELL Page 3 of 5
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preventive-care guidelines with respect to women require coverage of contraception,
contraceptive counseling, HIV screening, HPV screening, behavioral counseling for
sexually transmitted infections, and screening for interpersonal and domestic violence,
which I do not want or need because neither I nor my family members engage in the
behaviors that makes this preventive treatment necessary.

11. Talso object on religious grounds to the compulsory coverage of PrEP drugs,
contraception, the HPV vaccine, and the screenings and behavioral counseling for
STDs and drug use described in paragraphs 7-10.

12. Tam a Christian and accept the Bible as the authoritative and inerrant word
of God. The Bible condemns sexual activity outside marriage between one man and
one woman, including homosexual conduct, and this stance is consistent with millenia
of Christian teaching.

13. Mandating coverage of PrEP drugs facilitates and encourages homosexual
behavior, intravenous drug use, and sexual activity outside of marriage between one
man and one woman, and participating in a health-insurance plan that uses our pre-
miums to pay for coverage of PrEP drugs would make me complicit in these behav-
iors.

14. Mandating coverage of contraception, the HPV vaccine, and screenings and
behavioral counseling for STDs facilitates and encourages sexual activity outside of
marriage between one man and one woman by forcing others to bear the costs asso-
ciated with these activities, and participating in a health-insurance plan that uses our
premiums to pay for coverage of contraception, the HPV vaccine, and the screenings
and behavioral counseling for STDs would make me complicit in this behavior.

15. Mandating coverage of screenings and behavioral counseling for drug use
facilitates and encourages drug use by forcing others to bear the costs associated with

these activities, and participating in a health-insurance plan that uses our premiums to
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pay for screenings and behavioral counseling for drug use would make me complicit
in this behavior.
16. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my

option of obtaining the types of health-insurance policies described in paragraphs 5—

6.

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

DocuSigned by:

=
—

658BFBCBTO2649M

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.,

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF ASHLEY MAXWELL

I, Ashley Maxwell, declare as follows:

1. My name is Ashley Maxwell. I am over 21 years old and fully competent to
make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. ITam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. My husband and I are responsible for purchasing health insurance for our-
selves and our family.

5. I want the option of purchasing health insurance that excludes or limits cov-
erage of preventive care that I do not want or need, as well as preventive care that
violates my sincere religious beliefs.

6. I also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that

best suits my needs and the needs of my family.
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7.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, because neither I nor my family members engage in the behaviors or lifestyle
choices that makes this preventive treatment necessary. This unneeded and unwanted

preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss
behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis B

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections
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screening for syphilis

screening for unhealthy drug use

8.  Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need because neither I nor my family
members engage in the behaviors that necessitate a vaccine for this sexually transmit-
ted disease.

9.  Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary.

10. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.

See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s
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preventive-care guidelines with respect to women require coverage of contraception,
contraceptive counseling, HIV screening, HPV screening, behavioral counseling for
sexually transmitted infections, and screening for interpersonal and domestic violence,
which I do not want or need because neither I nor my family members engage in the
behaviors that makes this preventive treatment necessary.

11. Talso object on religious grounds to the compulsory coverage of PrEP drugs,
contraception, the HPV vaccine, and the screenings and behavioral counseling for
STDs and drug use described in paragraphs 7-10.

12. Tam a Christian and accept the Bible as the authoritative and inerrant word
of God. The Bible condemns sexual activity outside marriage between one man and
one woman, including homosexual conduct, and this stance is consistent with millenia
of Christian teaching.

13. Mandating coverage of PrEP drugs facilitates and encourages homosexual
behavior, intravenous drug use, and sexual activity outside of marriage between one
man and one woman, and participating in a health-insurance plan that uses our pre-
miums to pay for coverage of PrEP drugs would make me complicit in these behav-
iors.

14. Mandating coverage of contraception, the HPV vaccine, and screenings and
behavioral counseling for STDs facilitates and encourages sexual activity outside of
marriage between one man and one woman by forcing others to bear the costs asso-
ciated with these activities, and participating in a health-insurance plan that uses our
premiums to pay for coverage of contraception, the HPV vaccine, and the screenings
and behavioral counseling for STDs would make me complicit in this behavior.

15. Mandating coverage of screenings and behavioral counseling for drug use
facilitates and encourages drug use by forcing others to bear the costs associated with

these activities, and participating in a health-insurance plan that uses our premiums to
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pay for screenings and behavioral counseling for drug use would make me complicit
in this behavior.
16. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my

option of obtaining the types of health-insurance policies described in paragraphs 5—

6.

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

[ ey Ml

BeAsECBEG2BSCABO

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF JOEL MILLER

I, Joel Miller, declare as follows:

1. My name is Joel Miller. I am over 21 years old and fully competent to make
this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. ITam a plaintiffin this lawsuit, and I submit this declaration in support of the
plaintiffs’ motion for summary judgment.

4. I am responsible for purchasing health insurance for myself and my family.

5. I want the option of purchasing health insurance for myself and my family
that excludes or limits coverage of preventive care that I do not want or need.

6. I also want the option of purchasing health insurance that limits coverage of
preventive care or that imposes copays or deductibles for preventive care, with corre-
sponding adjustments in the monthly premiums, so that I can choose a policy that

best suits my needs and the needs of my family.

DECLARATION OF JOEL MILLER Page 1 of 4



DocuSign Envelope ID: F86E31FA-F6D2-4C83-BOAD-42E0D2FC3FB6
Case 4:20-cv-00283-O Document 46 Filed 11/15/21 Page 65 of 314 PagelD 616

7.  Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
or need, because neither I nor my wife and children engage in the behaviors or lifestyle
choices that makes this preventive treatment necessary. This unneeded and unwanted

preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss
behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis B

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)
screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

DECLARATION OF JOEL MILLER Page 2 of 4
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screening for syphilis

screening for unhealthy drug use

8.  Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want or need. I have two daughters and neither
of them has gotten the HPV vaccine while they were on my plan, and both of them
are now grown and have their own employer-provided health insurance.

9.  Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want or need because
my children do not engage in the behaviors that makes this preventive treatment nec-
essary.

10. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]
as provided for in comprehensive guidelines supported by the Health Resources and
Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.

See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s
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preventive-care guidelines with respect to women require coverage of contraceptive
counseling, HIV screening, behavioral counseling for sexually transmitted infections,
and screening for interpersonal and domestic violence, which I do not want or need
because my wife is past her childbearing years, and neither I nor my family members
engage in the behaviors that makes this preventive treatment necessary.

11. The defendants’ enforcement of 42 U.S.C. § 300gg-13 has eliminated my
option of obtaining the types of health-insurance policies described in paragraphs 5—

6

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

Dod Miller

® 3533486

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF STEVEN F. HOTZE

I, Steven F. Hotze, declare as follows:

1. My name is Steven F. Hotze. I am over 21 years old and fully competent to
make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. I submit this declaration in support of the plaintiffs’ motion for summary
judgment.

4. Iam President, Secretary, Treasurer, and sole member of the board of Braid-
wood Management Inc., a plaintiff in this lawsuit.

5. Braidwood Management Inc. employs approximately 70 individuals. Because
Braidwood has more than 50 employees, it is compelled to offer ACA-compliant
health insurance to its employees or face heavy financial penalties. See 26 U.S.C.
§ 4980H(c)(2).

6. Braidwood provides health insurance to its employees through a self-insured

plan.
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7. I want Braidwood’s self-insured plan to exclude or limit coverage of preven-
tive care that I do not want to provide.

8. I want Braidwood’s self-insured plan to exclude coverage of preventive care
that violates my sincere religious beliefs.

9. T also want the option of imposing copays or deductibles for preventive care
in Braidwood’s self-insured plan, so that I can establish an employee health-insurance
plan that best suit the needs of my businesses.

10. Federal law requires all private health insurance to cover “evidence-based
items or services that have in effect a rating of ‘A’ or ‘B’ in the current recommenda-
tions of the United States Preventive Services Task Force,” and to cover these items
or services without any cost-sharing requirements such as deductibles or co-pays. See
42 US.C. § 300gg-13(a)(1). The U.S. Preventive Services Task Force has assigned
“A” or “B” ratings to numerous forms of preventive-care coverage that I do not want
to provide to my employees through Braidwood’s self-insured plan. This unneeded

and unwanted preventive-care coverage includes:

behavior interventions and pharmacotherapy for smoking and tobacco
use

behavior interventions to address obesity and weight loss

behavior counseling to reduce unhealthy alcohol use

behavior counseling to promote healthful diet and physical activity
screening for chlamydia

screening for gonorrhea

screening for hepatitis C

screening for HIV

screening for lung cancer (only for smokers or former smokers)

DECLARATION OF STEVEN F. HOTZE Page 2 of 5



DocuSign Envelope ID: 8766F483-5F8C-4450-86AB-5DD8C711B22A
Case 4:20-cv-00283-O Document 46 Filed 11/15/21 Page 71 of 314 PagelD 622

screening and behavior interventions for childhood obesity
coverage of preexposure prophylaxis (PrEP) drugs

behavioral counseling for sexually active adolescents and adults who are
at increased risk for sexually transmitted infections

screening for syphilis

screening for unhealthy drug use

11. Federal law also requires private insurers to cover “immunizations that have
in effect a recommendation from the Advisory Committee on Immunization Practices
(ACIP) of the Centers for Disease Control and Prevention with respect to the indi-
vidual involved,” and to do so without any cost-sharing requirements such as deduct-
ibles or co-pays. See 42 U.S.C. § 300gg-13(a)(2). The Advisory Committee on Im-
munization Practices (ACIP) guidelines require coverage of the human papilloma-
virus (HPV) vaccine, which I do not want to provide to my employees through Braid-
wood’s self-insured plan.

12. Federal law also requires private insurers to cover “with respect to infants,
children, and adolescents, evidence-informed preventive care and screenings provided
for in the comprehensive guidelines supported by the Health Resources and Services
Administration,” and to cover this preventive care and screenings without any cost-
sharing requirements such as deductibles or co-pays. See 42 U.S.C. § 300gg-13(a)(3).
The Health Resources and Services Administration’s preventive-care guidelines with
respect to infants, children, and adolescents require coverage of screenings for HIV,
Hepatitis C, and sexually transmitted infections, which I do not want to provide to
my employees through Braidwood’s self-insured plan.

13. Federal law also compels coverage “with respect to women, [of] such addi-
tional preventive care and screenings not described in [42 U.S.C. § 300gg-13(a)(1)]

as provided for in comprehensive guidelines supported by the Health Resources and
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Services Administration for purposes of this paragraph,” and it forbids any cost-shar-
ing requirements such as deductibles or co-pays with respect to this required coverage.
See 42 US.C. § 300gg-13(a)(4). The Health Resources and Services Administration’s
preventive-care guidelines with respect to women require coverage of contraceptive
counseling, HIV screening, HPV screening, behavioral counseling for sexually trans-
mitted infections, and screening for interpersonal and domestic violence, which I do
not want to provide to my employees through Braidwood’s self-insured plan.

14. T also object on religious grounds to providing coverage of PrEP drugs, con-
traception, the HPV vaccine, and the screenings and behavioral counseling for STDs
and drug use described in paragraphs 10-13.

15. T am a Christian and accept the Bible as the authoritative and inerrant word
of God. The Bible condemns sexual activity outside marriage between one man and
one woman, including homosexual conduct, and this stance is consistent with millenia
of Christian teaching.

16. Providing coverage of PrEP drugs facilitates and encourages homosexual be-
havior, intravenous drug use, and sexual activity outside of marriage between one man
and one woman, and providing this coverage in Braidwood’s self-insured plan would
make me complicit in these behaviors.

17. Providing coverage of contraception, the HPV vaccine, and screenings and
behavioral counseling for STDs facilitates and encourages sexual activity outside of
marriage between one man and one woman by forcing others to bear the costs asso-
ciated with these activities, and providing this coverage in Braidwood’s self-insured
plan would make me complicit in these behaviors.

18. Providing coverage of screenings and behavioral counseling for drug use fa-
cilitates and encourages drug use by forcing others to bear the costs associated with
these activities, and providing this coverage in Braidwood’s self-insured plan would

make me complicit in these behaviors.
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19. The defendants’ enforcement of 42 U.S.C. § 300gg-13 is preventing me
from excluding the unwanted coverage described in paragraphs 7-18 from Braid-
wood’s self-insured plan. It is also preventing me from imposing cost-sharing arrange-
ments (such as co-pays or deductibles) on any of the preventive-care coverage com-

pelled by the defendants.

This concludes my sworn statement. I declare under penalty of perjury that the

foregoing is true and correct.

DocuSigned by:

Stown. . Hotrt

020 TBLZY42D06429...

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF MICHAEL F. CANNON

I, Michael F. Cannon, declare as follows:

1. My name is Michael F. Cannon. I am over 21 years old and fully competent
to make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. Iam currently director of health policy studies at the Cato Institute. I previ-
ously served as a domestic policy analyst for the U.S. Senate Republican Policy Com-
mittee, where I advised the Senate leadership on health, education, labor, welfare, and
the Second Amendment. I received my B.A. from the University of Virginia in Amer-
ican government, and my M.A. in economics and J.M. in law and economics from
George Mason University.

4. Before the Affordable Care Act’s preventive-services coverage mandate took
effect, some private insurers offered policies that excluded or limited coverage of pre-
ventive care that the ACA currently mandates, or that charged copays or required

deductibles for preventive care. The Department of Health and Human Services
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acknowledged this in its interim final rule of July 19, 2010, which includes the fol-
lowing:

A survey of small, medium and large employers showed that 78 percent
to 80 percent of their point of service, preferred provider organization
(PPO), and health maintenance organization (HMO) health plans cov-
ered childhood immunizations and 57 percent to 66 percent covered
influenza vaccines in 2001. . .. [A] 2005 America’s Health Insurance
Plans (AHIP) survey [found]| almost all health plans (60 out of 61)
covered diphtheria-tetanus-pertussis vaccines and influenza vaccines for
adults. A survey of private and public employer health plans found that
84 percent covered influenza vaccines in 2002-2003.

Similarly, many health plans already cover preventive services today, but
there are differences in the coverage of these services in the group and
individual markets. According to a 2009 survey of employer health ben-
efits, over 85 percent of employer-sponsored health insurance plans
covered preventive services without having to meet a deductible. Cov-
erage of preventive services does vary slightly by employer size, with
large employers being more likely to cover such services than small em-
ployers. In contrast, coverage of preventive services is less prevalent and
varies more significantly in the individual market. For PPOs, only 66.2
percent of single policies purchased covered adult physicals, while 94.1
percent covered cancer screenings.

Interim Final Rules for Group Health Plans and Health Insurance Issuers Relating to
Coverage of Preventive Services Under the Patient Protection and Affordable Care Act,
75 Fed. Reg. 41726, 41732-33 (July 19, 2010) (citing among other sources, Amer-
ica’s Health Insurance Plans, “Individual Health Insurance 2006-2007: A Compre-
hensive Survey of Premiums, Availability, and Benefits,” December 2007, available at
https: //nyti.ms/325Pjpq). An authentic copy of the interim final rule is attached to
this declaration.

5. Congress exempts “short-term, limited duration insurance” (STLDI) from
the Affordable Care Act’s preventive-care coverage requirements, including the con-

traceptive mandate.
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6. A staft report by the House Committee on Energy and Commerce found
that in the short-term, limited duration insurance market, some plans “exclude cov-
erage of basic preventive care,” and that “[a] number of insurers exclude coverage of
contraception.” An authentic copy of this report is attached, and these statements
appear on page 61 of the report.

7.  The evidence from the pre-Affordable Care Act individual market and from
the short-term, limited duration insurance market shows that when government leaves
them free to do so, insurers offer health plans that exclude or limit coverage of pre-

ventive care, including contraceptives, and that consumers purchase those plans.

This concludes my sworn statement. I declare under penalty of perjury that the
foregoing is true and correct.

DocuSigned by:

Hortpid 7 Camnon

25 ARG 2ol

DECLARANT
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

John Kelley, et al.

Plaintiffs,
Case No. 4:20-cv-00283-O
V.

Xavier Becerra, ct al.,

Defendants.

DECLARATION OF JONATHAN F. MITCHELL
I, Jonathan F. Mitchell, declare as follows:

1. My name is Jonathan F. Mitchell. I am over 21 years old and fully competent
to make this declaration.

2. I have personal knowledge of each of the facts stated in this declaration, and
everything stated in this declaration is true and correct.

3. I represent the plaintiffs in this litigation.

4. The documents that appear at Tabs 2—-5 of this appendix are authentic copies
of the U.S. Preventive Services Task Force ratings, the ACIP vaccine recommenda-
tions and guidelines, the Bright Futures Periodicity Schedule, and HRSA’s women’s
preventive services guidelines. I downloaded each of these documents from the web-
sites of the U.S. Preventive Services Task Force, the Advisory Committee on Immun-
ization Practices, and the Health Resources and Services Administration.

This concludes my sworn statement. I declare under penalty of perjury that the

j_émﬂmn F. Mlel/

DECLARANT

foregoing is true and correct.
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(b) The additive is used or intended
for use as a feed acidifying agent, to
lower the pH, in complete swine feeds
at levels not to exceed 1.2 percent of the
complete feed.

(c) To assure safe use of the additive,
in addition to the other information
required by the Federal Food, Drug, and
Cosmetic Act (the act), the label and
labeling shall contain:

(1) The name of the additive.

(2) Adequate directions for use
including a statement that ammonium
formate must be uniformly applied and
thoroughly mixed into complete swine
feeds and that the complete swine feeds
so treated shall be labeled as containing
ammonium formate.

(d) To assure safe use of the additive,
in addition to the other information
required by the act and paragraph (c) of
this section, the label and labeling shall
contain:

(1) Appropriate warnings and safety
precautions concerning ammonium
formate (37 percent ammonium salt of
formic acid and 62 percent formic acid).

(2) Statements identifying ammonium
formate in formic acid (37 percent
ammonium salt of formic acid and 62
percent formic acid) as a corrosive and
possible severe irritant.

(3) Information about emergency aid
in case of accidental exposure as
follows:

(i) Statements reflecting requirements
of applicable sections of the Superfund
Amendments and Reauthorization Act
(SARA), and the Occupational Safety
and Health Administration’s (OSHA)
human safety guidance regulations.

(ii) Contact address and telephone
number for reporting adverse reactions
or to request a copy of the Material
Safety Data Sheet (MSDS).

Dated: July 14, 2010.

Tracey H. Forfa,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. 2010-17565 Filed 7-16—10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[TD 9493]
RIN 1545-BJ60

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2590
RIN 1210-AB44

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[OCII0-9992-IFC]

45 CFR Part 147
RIN 0938-AQ07

Interim Final Rules for Group Health
Plans and Health Insurance Issuers
Relating to Coverage of Preventive
Services Under the Patient Protection
and Affordable Care Act

AGENCIES: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Office of
Consumer Information and Insurance
Oversight, Department of Health and
Human Services.

ACTION: Interim final rules with request
for comments.

SUMMARY: This document contains
interim final regulations implementing
the rules for group health plans and
health insurance coverage in the group
and individual markets under
provisions of the Patient Protection and
Affordable Care Act regarding
preventive health services.

DATES: Effective date. These interim
final regulations are effective on
September 17, 2010.

Comment date. Comments are due on
or before September 17, 2010.

Applicability dates. These interim
final regulations generally apply to
group health plans and group health
insurance issuers for plan years
beginning on or after September 23,
2010. These interim final regulations
generally apply to individual health
insurance issuers for policy years
beginning on or after September 23,
2010.

ADDRESSES: Written comments may be
submitted to any of the addresses
specified below. Any comment that is
submitted to any Department will be

shared with the other Departments.
Please do not submit duplicates.

All comments will be made available
to the public. WARNING: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments are posted on the Internet
exactly as received, and can be retrieved
by most Internet search engines. No
deletions, modifications, or redactions
will be made to the comments received,
as they are public records. Comments
may be submitted anonymously.

Department of Labor. Comments to
the Department of Labor, identified by
RIN 1210-AB44, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: E-
OHPSCA2713.EBSA@dol.gov.

e Mail or Hand Delivery: Office of
Health Plan Standards and Compliance
Assistance, Employee Benefits Security
Administration, Room N-5653, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
Attention: RIN 1210-AB44.

Comments received by the
Department of Labor will be posted
without change to http://
www.regulations.gov and http://
www.dol.gov/ebsa, and available for
public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue, NW., Washington,
DC 20210.

Department of Health and Human
Services. In commenting, please refer to
file code OCIIO-9992-IFC. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions under the “More Search
Options” tab.

2. By regular mail. You may mail
written comments to the following
address ONLY: Office of Consumer
Information and Insurance Oversight,
Department of Health and Human
Services, Attention: OCIIO-9992-IFC,
P.O. Box 8016, Baltimore, MD 21244—
1850.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments te\{Dé&
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following address ONLY: Office of
Consumer Information and Insurance
Oversight, Department of Health and
Human Services, Attention: OCIIO—-
9992-IFC, Mail Stop C4-26-05, 7500
Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—
Office of Consumer Information and
Insurance Oversight, Department of
Health and Human Services, Room 445—
G, Hubert H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, DC 20201.

(Because access to the interior of the Hubert
H. Humphrey Building is not readily
available to persons without Federal
government identification, commenters are
encouraged to leave their comments in the
OCIIO drop slots located in the main lobby
of the building. A stamp-in clock is available
for persons wishing to retain a proof of filing
by stamping in and retaining an extra copy
of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address,
please call (410) 786—7195 in advance to
schedule your arrival with one of our
staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by following
the instructions at the end of the
“Collection of Information

Requirements” section in this document.

Inspection of Public Comments. All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately three weeks after
publication of a document, at the

headquarters of the Centers for Medicare
& Medicaid Services, 7500 Security
Boulevard, Baltimore, Maryland 21244,
Monday through Friday of each week
from 8:30 a.m. to 4 p.m. EST. To
schedule an appointment to view public
comments, phone 1-800-743-3951.

Internal Revenue Service. Comments
to the IRS, identified by REG-120391—
10, by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: CC:PA:LPD:PR (REG-120391—
10), room 5205, Internal Revenue
Service, P.O. Box 7604, Ben Franklin
Station, Washington, DC 20044.

e Hand or courier delivery: Monday
through Friday between the hours of 8
a.m. and 4 p.m. to: CC:PA:LPD:PR
(REG-120391-10), Courier’s Desk,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington
DC 20224.

All submissions to the IRS will be
open to public inspection and copying
in room 1621, 1111 Constitution
Avenue, NW., Washington, DC from 9
a.m. to 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Amy Turner or Beth Baum, Employee
Benefits Security Administration,
Department of Labor, at (202) 693-8335;
Karen Levin, Internal Revenue Service,
Department of the Treasury, at (202)
622-6080; Jim Mayhew, Office of
Consumer Information and Insurance
Oversight, Department of Health and
Human Services, at (410) 786—1565.
Customer Service Information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the EBSA
Toll-Free Hotline at 1-866—444-EBSA
(3272) or visit the Department of Labor’s
Web site (http://www.dol.gov/ebsa). In
addition, information from HHS on
private health insurance for consumers
can be found on the Centers for
Medicare & Medicaid Services (CMS)
Web site (http://www.cms.hhs.gov/
HealthInsReformforConsume/01_
Overview.as) and information on health
reform can be found at http://
www.healthreform.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act (the Affordable Care Act),
Public Law 111-148, was enacted on
March 23, 2010; the Health Care and
Education Reconciliation Act (the
Reconciliation Act), Public Law 111—
152, was enacted on March 30, 2010.
The Affordable Care Act and the
Reconciliation Act reorganize, amend,

and add to the provisions of part A of
title XXVII of the Public Health Service
Act (PHS Act) relating to group health
plans and health insurance issuers in
the group and individual markets. The
term “group health plan” includes both
insured and self-insured group health
plans.? The Affordable Care Act adds
section 715(a)(1) to the Employee
Retirement Income Security Act (ERISA)
and section 9815(a)(1) to the Internal
Revenue Code (the Code) to incorporate
the provisions of part A of title XXVII
of the PHS Act into ERISA and the
Code, and make them applicable to
group health plans, and health
insurance issuers providing health
insurance coverage in connection with
group health plans. The PHS Act
sections incorporated by this reference
are sections 2701 through 2728. PHS
Act sections 2701 through 2719A are
substantially new, though they
incorporate some provisions of prior
law. PHS Act sections 2722 through
2728 are sections of prior law
renumbered, with some, mostly minor,
changes.

Subtitles A and C of title I of the
Affordable Care Act amend the
requirements of title XXVII of the PHS
Act (changes to which are incorporated
into ERISA section 715). The
preemption provisions of ERISA section
731 and PHS Act section 2724 2
(implemented in 29 CFR 2590.731(a)
and 45 CFR 146.143(a)) apply so that the
requirements of part 7 of ERISA and
title XXVII of the PHS Act, as amended
by the Affordable Care Act, are not to be
“construed to supersede any provision
of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group or individual
health insurance coverage except to the
extent that such standard or
requirement prevents the application of
a requirement” of the Affordable Care
Act. Accordingly, State laws that
impose on health insurance issuers
requirements that are stricter than those
imposed by the Affordable Care Act will
not be superseded by the Affordable
Care Act.

1The term “group health plan” is used in title
XXVII of the PHS Act, part 7 of ERISA, and chapter
100 of the Code, and is distinct from the term
“health plan,” as used in other provisions of title I
of the Affordable Care Act. The term “health plan”
does not include self-insured group health plans.

2Code section 9815 incorporates the preemption
provisions of PHS Act section 2724. Prior to the
Affordable Care Act, there were no express
preemption provisions in chapter 100/ef [Pd LodE
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The Departments of Health and
Human Services, Labor, and the
Treasury (the Departments) are issuing
regulations in several phases
implementing the revised PHS Act
sections 2701 through 2719A and
related provisions of the Affordable Care
Act. The first phase in this series was
the publication of a Request for
Information relating to the medical loss
ratio provisions of PHS Act section
2718, published in the Federal Register
on April 14, 2010 (75 FR 19297). The
second phase was interim final
regulations implementing PHS Act
section 2714 (requiring dependent
coverage of children to age 26),
published in the Federal Register on
May 13, 2010 (75 FR 27122). The third
phase was interim final regulations
implementing section 1251 of the
Affordable Care Act (relating to status as
a grandfathered health plan), published
in the Federal Register on June 17, 2010
(75 FR 34538). The fourth phase was
interim final regulations implementing
PHS Act sections 2704 (prohibiting
preexisting condition exclusions), 2711
(regarding lifetime and annual dollar
limits on benefits), 2712 (regarding
restrictions on rescissions), and 2719A
(regarding patient protections),
published in the Federal Register on
June 28, 2010 (75 FR 37188). These
interim final regulations are being
published to implement PHS Act
section 2713 (relating to coverage for
preventive services). PHS Act section
2713 is generally effective for plan years
(in the individual market, policy years)
beginning on or after September 23,
2010, which is six months after the
March 23, 2010 date of enactment of the
Affordable Care Act. The
implementation of other provisions of
PHS Act sections 2701 through 2719A
will be addressed in future regulations.

II. Overview of the Regulations: PHS
Act Section 2713, Coverage of
Preventive Health Services (26 CFR
54.9815-2713T, 29 CFR 2590.715-2713,
45 CFR 147.130)

Section 2713 of the PHS Act, as added
by the Affordable Care Act, and these
interim final regulations require that a
group health plan and a health
insurance issuer offering group or
individual health insurance coverage
provide benefits for and prohibit the
imposition of cost-sharing requirements
with respect to:

e Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task

Force (Task Force) with respect to the
individual involved.3

¢ Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention
(Advisory Committee) with respect to
the individual involved. A
recommendation of the Advisory
Committee is considered to be “in
effect” after it has been adopted by the
Director of the Centers for Disease
Control and Prevention. A
recommendation is considered to be for
routine use if it appears on the
Immunization Schedules of the Centers
for Disease Control and Prevention.

e With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in the comprehensive guidelines
supported by the Health Resources and
Services Administration (HRSA).

e With respect to women, evidence-
informed preventive care and screening
provided for in comprehensive
guidelines supported by HRSA (not
otherwise addressed by the
recommendations of the Task Force).
The Department of HHS is developing
these guidelines and expects to issue
them no later than August 1, 2011.

The complete list of recommendations
and guidelines that are required to be
covered under these interim final
regulations can be found at http://
www.HealthCare.gov/center/
regulations/prevention.html. Together,
the items and services described in
these recommendations and guidelines
are referred to in this preamble as
“recommended preventive services.”

These interim final regulations clarify
the cost-sharing requirements when a
recommended preventive service is
provided during an office visit. First, if
a recommended preventive service is
billed separately (or is tracked as
individual encounter data separately)
from an office visit, then a plan or issuer
may impose cost-sharing requirements
with respect to the office visit. Second,
if a recommended preventive service is

3 Under PHS Act section 2713(a)(5), the Task
Force recommendations regarding breast cancer
screening, mammography, and prevention issued in
or around November of 2009 are not to be
considered current recommendations on this
subject for purposes of any law. Thus, the
recommendations regarding breast cancer
screening, mammography, and prevention issued by
the Task Force prior to those issued in or around
November of 2009 (i.e., those issued in 2002) will
be considered current until new recommendations
in this area are issued by the Task Force or appear
in comprehensive guidelines supported by the
Health Resources and Services Administration
concerning preventive care and screenings for
women.

not billed separately (or is not tracked
as individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the delivery
of such an item or service, then a plan
or issuer may not impose cost-sharing
requirements with respect to the office
visit. Finally, if a recommended
preventive service is not billed
separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is not the
delivery of such an item or service, then
a plan or issuer may impose cost-
sharing requirements with respect to the
office visit. The reference to tracking
individual encounter data was included
to provide guidance with respect to
plans and issuers that use capitation or
similar payment arrangements that do
not bill individually for items and
services.

Examples in these interim final
regulations illustrate these provisions.
In one example, an individual receives
a cholesterol screening test, a
recommended preventive service,
during a routine office visit. The plan or
issuer may impose cost-sharing
requirements for the office visit because
the recommended preventive service is
billed as a separate charge. A second
example illustrates that treatment
resulting from a preventive screening
can be subject to cost-sharing
requirements if the treatment is not
itself a recommended preventive
service. In another example, an
individual receives a recommended
preventive service that is not billed as
a separate charge. In this example, the
primary purpose for the office visit is
recurring abdominal pain and not the
delivery of a recommended preventive
service; therefore the plan or issuer may
impose cost-sharing requirements for
the office visit. In the final example, an
individual receives a recommended
preventive service that is not billed as
a separate charge, and the delivery of
that service is the primary purpose of
the office visit. Therefore, the plan or
issuer may not impose cost-sharing
requirements for the office visit.

With respect to a plan or health
insurance coverage that has a network of
providers, these interim final
regulations make clear that a plan or
issuer is not required to provide
coverage for recommended preventive
services delivered by an out-of-network
provider. Such a plan or issuer may also
impose cost-sharing requirements for
recommended preventive services
delivered by an out-of-network
provider.

These interim final regulations
provide that if a recommendaiidn [Or
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guideline for a recommended preventive
service does not specify the frequency,
method, treatment, or setting for the
provision of that service, the plan or
issuer can use reasonable medical
management techniques to determine
any coverage limitations. The use of
reasonable medical management
techniques allows plans and issuers to
adapt these recommendations and
guidelines to coverage of specific items
and services where cost sharing must be
waived. Thus, under these interim final
regulations, a plan or issuer may rely on
established techniques and the relevant
evidence base to determine the
frequency, method, treatment, or setting
for which a recommended preventive
service will be available without cost-
sharing requirements to the extent not
specified in a recommendation or
guideline.

The statute and these interim final
regulations clarify that a plan or issuer
continues to have the option to cover
preventive services in addition to those
required to be covered by PHS Act
section 2713. For such additional
preventive services, a plan or issuer may
impose cost-sharing requirements at its
discretion. Moreover, a plan or issuer
may impose cost-sharing requirements
for a treatment that is not a
recommended preventive service, even
if the treatment results from a
recommended preventive service.

The statute requires the Departments
to establish an interval of not less than
one year between when
recommendations or guidelines under
PHS Act section 2713(a) 4 are issued,
and the plan year (in the individual
market, policy year) for which coverage
of the services addressed in such
recommendations or guidelines must be
in effect. These interim final regulations
provide that such coverage must be
provided for plan years (in the

4 Section 2713(b)(1) refers to an interval between
“the date on which a recommendation described in
subsection (a)(1) or (a)(2) or a guideline under
subsection (a)(3) is issued and the plan year with
respect to which the requirement described in
subsection (a) is effective with respect to the service
described in such recommendation or guideline.”
While the first part of this statement does not
mention guidelines under subsection (a)(4), it
would make no sense to treat the services covered
under (a)(4) any differently than those in (a)(1),
(a)(2), and (a)(3). First, the same sentence refers to
“the requirement described in subsection (a),”
which would include a requirement under (a)(4).
Secondly, the guidelines under (a)(4) are from the
same source as those under (a)(3), except with
respect to women rather than infants, children and
adolescents; and other preventive services
involving women are addressed in (a)(1), so there
is no plausible policy rationale for treating them
differently. Third, without this clarification, it
would be unclear when such services would have
to be covered. These interim final regulations
accordingly apply the intervals established therein
to services under section 2713(a)(4).

individual market, policy years)
beginning on or after the later of
September 23, 2010, or one year after
the date the recommendation or
guideline is issued. Thus,
recommendations and guidelines issued
prior to September 23, 2009 must be
provided for plan years (in the
individual market, policy years)
beginning on or after September 23,
2010. For the purpose of these interim
final regulations, a recommendation or
guideline of the Task Force is
considered to be issued on the last day
of the month on which the Task Force
publishes or otherwise releases the
recommendation; a recommendation or
guideline of the Advisory Committee is
considered to be issued on the date on
which it is adopted by the Director of
the Centers for Disease Control and
Prevention; and a recommendation or
guideline in the comprehensive
guidelines supported by HRSA is
considered to be issued on the date on
which it is accepted by the
Administrator of HRSA or, if applicable,
adopted by the Secretary of HHS. For
recommendations and guidelines
adopted after September 23, 2009,
information at http://
www.HealthCare.gov/center/
regulations/prevention.html will be
updated on an ongoing basis and will
include the date on which the
recommendation or guideline was
accepted or adopted.

Finally, these interim final regulations
make clear that a plan or issuer is not
required to provide coverage or waive
cost-sharing requirements for any item
or service that has ceased to be a
recommended preventive service.®
Other requirements of Federal or State
law may apply in connection with
ceasing to provide coverage or changing
cost-sharing requirements for any such
item or service. For example, PHS Act
section 2715(d)(4) requires a plan or
issuer to give 60 days advance notice to
an enrollee before any material
modification will become effective.

Recommendations or guidelines in
effect as of July 13, 2010 are described
in section V later in this preamble. Any
change to a recommendation or
guideline that has—at any point since
September 23, 2009—been included in
the recommended preventive services
will be noted at http://
www.HealthCare.gov/center/
regulations/prevention.html. As
described above, new recommendations
and guidelines will also be noted at this

5For example, if a recommendation of the United
States Preventive Services Task Force is
downgraded from a rating of A or B to a rating of
Cor D, or if a recommendation or guideline no
longer includes a particular item or service.

site and plans and issuers need not
make changes to coverage and cost-
sharing requirements based on a new
recommendation or guideline until the
first plan year (in the individual market,
policy year) beginning on or after the
date that is one year after the new
recommendation or guideline went into
effect. Therefore, by visiting this site
once per year, plans or issuers will have
straightforward access to all the
information necessary to determine any
additional items or services that must be
covered without cost-sharing
requirements, or to determine any items
or services that are no longer required
to be covered.

The Affordable Care Act gives
authority to the Departments to develop
guidelines for group health plans and
health insurance issuers offering group
or individual health insurance coverage
to utilize value-based insurance designs
as part of their offering of preventive
health services. Value-based insurance
designs include the provision of
information and incentives for
consumers that promote access to and
use of higher value providers,
treatments, and services. The
Departments recognize the important
role that value-based insurance design
can play in promoting the use of
appropriate preventive services. These
interim final regulations, for example,
permit plans and issuers to implement
designs that seek to foster better quality
and efficiency by allowing cost-sharing
for recommended preventive services
delivered on an out-of-network basis
while eliminating cost-sharing for
recommended preventive health
services delivered on an in-network
basis. The Departments are developing
additional guidelines regarding the
utilization of value-based insurance
designs by group health plans and
health insurance issuers with respect to
preventive benefits. The Departments
are seeking comments related to the
development of such guidelines for
value-based insurance designs that
promote consumer choice of providers
or services that offer the best value and
quality, while ensuring access to
critical, evidence-based preventive
services.

The requirements to cover
recommended preventive services
without any cost-sharing requirements
do not apply to grandfathered health
plans. See 26 CFR 54.9815-1251T, 29
CFR 2590.715-1251, and 45 CFR
147.140 (75 FR 34538, June 17, 2010).

III. Interim Final Regulations and
Request for Comments

Section 9833 of the Code, section 734
of ERISA, and section 2792 of4l@ [BHS
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Act authorize the Secretaries of the
Treasury, Labor, and HHS (collectively,
the Secretaries) to promulgate any
interim final rules that they determine
are appropriate to carry out the
provisions of chapter 100 of the Code,
part 7 of subtitle B of title I of ERISA,
and part A of title XXVII of the PHS Act,
which include PHS Act sections 2701
through 2728 and the incorporation of
those sections into ERISA section 715
and Code section 9815.

In addition, under Section 553(b) of
the Administrative Procedure Act (APA)
(5 U.S.C. 551 et seq.) a general notice of
proposed rulemaking is not required
when an agency, for good cause, finds
that notice and public comment thereon
are impracticable, unnecessary, or
contrary to the public interest. The
provisions of the APA that ordinarily
require a notice of proposed rulemaking
do not apply here because of the
specific authority granted by section
9833 of the Code, section 734 of ERISA,
and section 2792 of the PHS Act.
However, even if the APA were
applicable, the Secretaries have
determined that it would be
impracticable and contrary to the public
interest to delay putting the provisions
in these interim final regulations in
place until a full public notice and
comment process was completed. As
noted above, the preventive health
service provisions of the Affordable
Care Act are applicable for plan years
(in the individual market, policy years)
beginning on or after September 23,
2010, six months after date of
enactment. Had the Departments
published a notice of proposed
rulemaking, provided for a 60-day
comment period, and only then
prepared final regulations, which would
be subject to a 60-day delay in effective
date, it is unlikely that it would have
been possible to have final regulations
in effect before late September, when
these requirements could be in effect for
some plans or policies. Moreover, the
requirements in these interim final

regulations require significant lead time
in order to implement. These interim
final regulations require plans and
issuers to provide coverage for
preventive services listed in certain
recommendations and guidelines
without imposing any cost-sharing
requirements. Preparations presumably
would have to be made to identify these
preventive services. With respect to the
changes that would be required to be
made under these interim final
regulations, group health plans and
health insurance issuers subject to these
provisions have to be able to take these
changes into account in establishing
their premiums, and in making other
changes to the designs of plan or policy
benefits, and these premiums and plan
or policy changes would have to receive
necessary approvals in advance of the
plan or policy year in question.

Accordingly, in order to allow plans
and health insurance coverage to be
designed and implemented on a timely
basis, regulations must be published
and available to the public well in
advance of the effective date of the

requirements of the Affordable Care Act.

It is not possible to have a full notice
and comment process and to publish
final regulations in the brief time
between enactment of the Affordable
Care Act and the date regulations are
needed.

The Secretaries further find that
issuance of proposed regulations would
not be sufficient because the provisions
of the Affordable Care Act protect
significant rights of plan participants
and beneficiaries and individuals
covered by individual health insurance
policies and it is essential that
participants, beneficiaries, insureds,
plan sponsors, and issuers have
certainty about their rights and
responsibilities. Proposed regulations
are not binding and cannot provide the
necessary certainty. By contrast, the
interim final regulations provide the
public with an opportunity for

comment, but without delaying the
effective date of the regulations.

For the foregoing reasons, the
Departments have determined that it is
impracticable and contrary to the public
interest to engage in full notice and
comment rulemaking before putting
these interim final regulations into
effect, and that it is in the public interest
to promulgate interim final regulations.

IV. Economic Impact

Under Executive Order 12866 (58 FR
51735), a “significant” regulatory action
is subject to review by the Office of
Management and Budget (OMB).
Section 3(f) of the Executive Order
defines a “significant regulatory action”
as an action that is likely to result in a
rule (1) having an annual effect on the
economy of $100 million or more in any
one year, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant”); (2) creating
a serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. OMB
has determined that this regulation is
economically significant within the
meaning of section 3(f)(1) of the
Executive Order, because it is likely to
have an annual effect on the economy
of $100 million in any one year.
Accordingly, OMB has reviewed these
rules pursuant to the Executive Order.
The Departments provide an assessment
of the potential costs, benefits, and
transfers associated with these interim
final regulations, summarized in the
following table.

TABLE 1—ACCOUNTING TABLE (2011-2013)

Benefits:

Qualitative: By expanding coverage and eliminating cost sharing for the recommended preventive services, the Departments expect access and
utilization of these services to increase. To the extent that individuals increase their use of these services the Departments anticipate several
benefits: (1) prevention and reduction in transmission of illnesses as a result of immunization and screening of transmissible diseases; (2) de-
layed onset, earlier treatment, and reduction in morbidity and mortality as a result of early detection, screening, and counseling; (3) increased
productivity and fewer sick days; and (4) savings from lower health care costs. Another benefit of these interim final regulations will be to dis-
tribute the cost of preventive services more equitably across the broad insured population.

Costs:

Qualitative: New costs to the health care system result when beneficiaries increase their use of preventive services in response to the changes
in coverage and cost-sharing requirements of preventive services. The magnitude of this effect on utilization depends on the price elasticity of
demand and the percentage change in prices facing those with reduced cost sharing or newly gaining coverage.

Transfers:
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TABLE 1—ACCOUNTING TABLE (2011-2013)—Continued

Qualitative: Transfers will occur to the extent that costs that were previously paid out-of-pocket for certain preventive services will now be cov-
ered by group health plans and issuers under these interim final regulations. Risk pooling in the group market will result in sharing expected
cost increases across an entire plan or employee group as higher average premiums for all enrollees. However, not all of those covered will
utilize preventive services to an equivalent extent. As a result, these interim final regulations create a small transfer from those paying pre-
miums in the group market utilizing less than the average volume of preventive services in their risk pool to those whose utilization is greater
than average. To the extent there is risk pooling in the individual market, a similar transfer will occur.

A. The Need for Federal Regulatory
Action

As discussed later in this preamble,
there is current underutilization of
preventive services, which stems from
three main factors. First, due to turnover
in the health insurance market, health
insurance issuers do not currently have
incentives to cover preventive services,
whose benefits may only be realized in
the future when an individual may no
longer be enrolled. Second, many
preventive services generate benefits
that do not accrue immediately to the
individual that receives the services,
making the individual less likely to
take-up, especially in the face of direct,
immediate costs. Third, some of the
benefits of preventive services accrue to
society as a whole, and thus do not get
factored into an individual’s decision-
making over whether to obtain such
services.

These interim final regulations
address these market failures through
two avenues. First, they require
coverage of recommended preventive
services by non-grandfathered group
health plans and health insurance
issuers in the group and individual
markets, thereby overcoming plans’ lack
of incentive to invest in these services.
Second, they eliminate cost-sharing
requirements, thereby removing a
barrier that could otherwise lead an
individual to not obtain such services,
given the long-term and partially
external nature of benefits.

These interim final regulations are
necessary in order to provide rules that
plan sponsors and issuers can use to
determine how to provide coverage for
certain preventive health care services
without the imposition of cost sharing
in connection with these services.

B. PHS Act Section 2713, Coverage of
Preventive Health Services (26 CFR
54.9815-2713T, 29 CFR 2590.715-2713,
45 CFR 147.130)

1. Summary

As discussed earlier in this preamble,
PHS Act section 2713, as added by the
Affordable Care Act, and these interim
final regulations require a group health
plan and a health insurance issuer
offering group or individual health
insurance coverage to provide benefits

for and prohibit the imposition of cost-
sharing requirements with respect to the
following preventive health services:

o Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task
Force (Task Force). While these
guidelines will change over time, for the
purposes of this impact analysis, the
Departments utilized currently available
guidelines, which include blood
pressure and cholesterol screening,
diabetes screening for hypertensive
patients, various cancer and sexually
transmitted infection screenings, and
counseling related to aspirin use,
tobacco cessation, obesity, and other
topics.

e Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention
(Advisory Committee) with respect to
the individual involved.

o With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in the comprehensive guidelines
supported by the Health Resources and
Services Administration (HRSA).

e With respect to women, evidence-
informed preventive care and screening
provided for in comprehensive
guidelines supported by HRSA (not
otherwise addressed by the
recommendations of the Task Force).
The Department of HHS is developing
these guidelines and expects to issue
them no later than August 1, 2011.

2. Preventive Services

For the purposes of this analysis, the
Departments used the relevant
recommendations of the Task Force and
Advisory Committee and current HRSA
guidelines as described in section V
later in this preamble. In addition to
covering immunizations, these lists
include such services as blood pressure
and cholesterol screening, diabetes
screening for hypertensive patients,
various cancer and sexually transmitted
infection screenings, genetic testing for
the BRCA gene, adolescent depression
screening, lead testing, autism testing,
and oral health screening and

counseling related to aspirin use,
tobacco cessation, and obesity.

3. Estimated Number of Affected
Entities

For purposes of the new requirements
in the Affordable Care Act that apply to
group health plans and health insurance
issuers in the group and individual
markets, the Departments have defined
a large group health plan as an employer
plan with 100 or more workers and a
small group plan as an employer plan
with less than 100 workers. The
Departments estimated that there are
approximately 72,000 large and 2.8
million small ERISA-covered group
health plans with an estimated 97.0
million participants in large group plans
and 40.9 million participants in small
group plans.6 The Departments estimate
that there are 126,000 governmental
plans with 36.1 million participants in
large plans and 2.3 million participants
in small plans.” The Departments
estimate there are 16.7 million
individuals under age 65 covered by
individual health insurance policies.8

As described in the Departments’
interim final regulations relating to
status as a grandfathered health plan,®
the Affordable Care Act preserves the
ability of individuals to retain coverage
under a group health plan or health
insurance coverage in which the
individual was enrolled on March 23,
2010 (a grandfathered health plan).
Group health plans, and group and
individual health insurance coverage,
that are grandfathered health plans do
not have to meet the requirements of
these interim final regulations.
Therefore, only plans and issuers
offering group and individual health
insurance coverage that are not
grandfathered health plans will be
affected by these interim final
regulations.

6 All participant counts and the estimates of
individual policies are from the U.S. Department of
Labor, EBSA calculations using the March 2008
Current Population Survey Annual Social and
Economic Supplement and the 2008 Medical
Expenditure Panel Survey.

7 Estimate is from the 2007 Census of
Government.

8US Census Bureau, Current Population Survey,
March 2009.

975 FR 34538 (June 17, 2010).
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Plans can choose to relinquish their
grandfather status in order to make
certain otherwise permissible changes to
their plans.1© The Affordable Care Act
provides plans with the ability to
maintain grandfathered status in order
to promote stability for consumers while
allowing plans and sponsors to make
reasonable adjustments to lower costs
and encourage the efficient use of
services. Based on an analysis of the
changes plans have made over the past
few years, the Departments expect that
more plans will choose to make these
changes over time and therefore the
number of grandfathered health plans is
expected to decrease. Correspondingly,
the number of plans and policies
affected by these interim final
regulations is likely to increase over
time. In addition, the number of
individuals receiving the benefits of the
Affordable Care Act is likely to increase
over time. The Departments’ mid-range
estimate is that 18 percent of large
employer plans and 30 percent of small
employer plans would relinquish
grandfather status in 2011, increasing
over time to 45 percent and 66 percent
respectively by 2013, although there is
substantial uncertainty surrounding
these estimates.1?

Using the mid-range assumptions, the
Departments estimate that in 2011,
roughly 31 million people will be
enrolled in group health plans subject to
the prevention provisions in these
interim final regulations, growing to
approximately 78 million in 2013.12 The
mid-range estimates suggest that
approximately 98 million individuals

10 See 75 FR 34538 (June 17, 2010).

11 See 75 FR 34538 (June 17, 2010) for a detailed
description of the derivation of the estimates for the
percentages of grandfathered health plans. In brief,
the Departments used data from the 2008 and 2009
Kaiser Family Foundations/Health Research and
Educational Trust survey of employers to estimate
the proportion of plans that made changes in cost-
sharing requirements that would have caused them
to relinquish grandfather status if those same
changes were made in 2011, and then applied a set
of assumptions about how employer behavior might
change in response to the incentives created by the
grandfather regulations to estimate the proportion
of plans likely to relinquish grandfather status. The
estimates of changes in 2012 and 2013 were
calculated by using the 2011 calculations and
assuming that an identical percentage of plan
sponsors will relinquish grandfather status in each
year.

12 To estimate the number of individuals covered
in grandfathered health plans, the Departments
extended the analysis described in 75 FR 34538,
and estimated a weighted average of the number of
employees in grandfathered health plans in the
large employer and small employer markets
separately, weighting by the number of employees
in each employer’s plan. Estimates for the large
employer and small employer markets were then
combined, using the estimates supplied above that
there are 133.1 million covered lives in the large
group market, and 43.2 million in the small group
market.

will be enrolled in grandfathered group
health plans in 2013, many of which
already cover preventive services (see
discussion of the extent of preventive
services coverage in employer-
sponsored plans later in this preamble).

In the individual market, one study
estimated that 40 percent to 67 percent
of individual policies terminate each
year. Because all newly purchased
individual policies are not
grandfathered, the Departments expect
that a large proportion of individual
policies will not be grandfathered,
covering up to and perhaps exceeding
10 million individuals.?3

However, not all of the individuals
potentially affected by these interim
final regulations will directly benefit
given the prevalence and variation in
insurance coverage today. State laws
will affect the number of entities
affected by all or some provision of
these interim final regulations, since
plans, policies, and enrollees in States
that already have certain requirements
will be affected to different degrees.14
For instance, 29 States require that
health insurance issuers cover most or
all recommended immunizations for
children.5 Of these 29 States, 18 States
require first-dollar coverage of
immunizations so that the insurers pay
for immunizations without a deductible
and 12 States exempt immunizations
from copayments (e.g., $5, $10, or $20
per vaccine) or coinsurance (e.g., 10
percent or 20 percent of charges). State
laws also require coverage of certain
other preventive health services. Every
State except Utah mandates coverage for
some type of breast cancer screening for
women. Twenty-eight States mandate
coverage for some cervical cancer
screening and 13 States mandate
coverage for osteoporosis screening.16

Estimation of the number of entities
immediately affected by some or all
provisions of these interim final
regulations is further complicated by the
fact that, although not all States require
insurance coverage for certain
preventive services, many health plans

13 Adele M. Kirk. The Individual Insurance
Market: A Building Block for Health Care Reform?
Health Care Financing Organization Research
Synthesis. May 2008.

14 Of note, State insurance requirements do not
apply to self-insured group health plans, whose
participants and beneficiaries make up 57 percent
of covered employees (in firms with 3 or more
employees) in 2009 according to a major annual
survey of employers due to ERISA preemption of
State insurance laws. See e.g., Kaiser Family
Foundation and Health Research and Education
Trust, Employer Health Benefits 2009 Annual
Survey (2009).

15 See e.g., American Academy of Pediatrics,
State Legislative Report (2009).

16 See Kaiser Family Foundation,
www.statehealthfacts.org.

have already chosen to cover these
services. For example, most health plans
cover most childhood and some adult
immunizations contained in the
recommendations from the Advisory
Committee. A survey of small, medium
and large employers showed that 78
percent to 80 percent of their point of
service, preferred provider organization
(PPO), and health maintenance
organization (HMO) health plans
covered childhood immunizations and
57 percent to 66 percent covered
influenza vaccines in 2001.17 All 61
health plans (HMOs and PPOs)
responding to a 2005 America’s Health
Insurance Plans (AHIP) survey covered
childhood immunizations 18 in their
best-selling products and almost all
health plans (60 out of 61) covered
diphtheria-tetanus-pertussis vaccines
and influenza vaccines for adults.19 A
survey of private and public employer
health plans found that 84 percent
covered influenza vaccines in 2002—
2003.20

Similarly, many health plans already
cover preventive services today, but
there are differences in the coverage of
these services in the group and
individual markets. According to a 2009
survey of employer health benefits, over
85 percent of employer-sponsored
health insurance plans covered
preventive services without having to
meet a deductible.2® Coverage of
preventive services does vary slightly by
employer size, with large employers
being more likely to cover such services
than small employers.22 In contrast,
coverage of preventive services is less
prevalent and varies more significantly
in the individual market.23 For PPOs,

17 See e.g., Mary Ann Bondi et. al., “Employer
Coverage of Clinical Preventive Services in the
United States,” American Journal of Health
Promotion, 20(3), pp. 214-222 (2006).

18 The specific immunizations include: DTaP
(diphtheria and tetanus toxoids and acellular
Pertussis), Hib (Haemophilus influenza type b),
Hepatitis B, inactivated polio, influenza, MMR
(measles, mumps, and rubella), pneumococcal, and
varicella vaccine.

19 McPhillips-Tangum C., Rehm B., Hilton O.
“Immunization practices and policies: A survey of
health insurance plans.” AHIP Coverage. 47(1), 32—
7 (2006).

20 See e.g., Matthew M. Davis et. al., “Benefits
Coverage for Adult Vaccines in Employer-
Sponsored Health Plans,” University of Michigan
for the CDC National Immunizations Program
(2003).

21 See e.g., Kaiser Family Foundation and Health
Research and Education Trust, Employer Health
Benefits 2009 Annual Survey (2009) available at
http://ehbs.kff.org/pdf/2009/7936.pdf.

22 See e.g., Mary Ann Bondi et. al., “Employer
Coverage of Clinical Preventive Services in the
United States,” American Journal of Health
Promotion, 20(3), pp. 214-222 (2006).

23 See e.g., Matthew M. Davis et. al., “Benefits

Coverage for Adult Vaccines in Employer-
Sponsored Health Plans,” University A\ppgalss
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only 66.2 percent of single policies
purchased covered adult physicals,
while 94.1 percent covered cancer
screenings.?4

In summary, the number of affected
entities depends on several factors, such
as whether a health plan retains its
grandfather status, the number of new
health plans, whether State benefit
requirements for preventive services
apply, and whether plans or issuers
voluntarily offer coverage and/or no cost
sharing for recommended preventive
services. In addition, participants,
beneficiaries, and enrollees in such
plans or health insurance coverage will
be affected in different ways: Some will
newly gain coverage for recommended
preventive services, while others will
have the cost sharing that they now pay
for such services eliminated. As such,
there is considerable uncertainty
surrounding estimation of the number of
entities affected by these interim final
regulations.

4. Benefits

The Departments anticipate that four
types of benefits will result from these
interim final regulations. First,
individuals will experience improved
health as a result of reduced
transmission, prevention or delayed
onset, and earlier treatment of disease.
Second, healthier workers and children
will be more productive with fewer
missed days of work or school. Third,
some of the recommended preventive
services will result in savings due to
lower health care costs. Fourth, the cost
of preventive services will be
distributed more equitably.

By expanding coverage and
eliminating cost sharing for

for the CDC National Immunizations Program
(2003).

24 See Individual Health Insurance 2006-2007: A
Comprehensive Survey of Premiums, Availability,
and Benefits. Available at http://
www.ahipresearch.org/pdfs/
Individual_Market_Survey_December 2007.pdf.

25 This differs from the Task Force
recommendation that individuals aged 50-75
receive fecal occult blood testing, sigmoidoscopy, or
colonoscopy screening for colorectal cancer.

26 For Behavioral Risk Factor Surveillance System
Numbers see e.g. Centers for Disease Control and
Prevention (CDC). Behavioral Risk Factor
Surveillance System Survey Data. Atlanta, Georgia:
U.S. Department of Health and Human Services,
Centers for Disease Control and Prevention, (2008)
at http://apps.nccd.cdc.gov/BRFSS/
page.asp’cat=CC&yr=2008&state=UB#CC.

27 See http://www.cdc.gov/vaccines/stats-surv/
imz-coverage.htm#nis for vaccination rates.

28 See e.g., Jonathan Gruber, The Role of
Consumer Copayments for Health Care: Lessons
from the RAND Health Insurance Experiment and
Beyond, Kaiser Family Foundation (Oct. 2006). This
paper examines an experiment in which copays
randomly vary across several thousand individuals.

recommended preventive services, these
interim final regulations could be
expected to increase access to and
utilization of these services, which are
not used at optimal levels today.
Nationwide, almost 38 percent of adult
residents over 50 have never had a
colorectal cancer screening (such as a
sigmoidoscopy or a colonoscopy) 25 and
almost 18 percent of women over age 18
have not been screened for cervical
cancer in the past three years.26
Vaccination rates for childhood
vaccines are generally high due to State
laws requiring certain vaccinations for
children to enter school, but
recommended childhood vaccines that
are not subject to State laws and adult
vaccines have lower vaccination rates
(e.g., the meningococcal vaccination rate
among teenagers is 42 percent).2”
Studies have shown that improved
coverage of preventive services leads to
expanded utilization of these services,28
which would lead to substantial benefits
as discussed further below.

In addition, these interim final
regulations limit preventive service
coverage under this provision to
services recommended by the Task
Force, Advisory Committee, and HRSA.
The preventive services given a grade of
A or B by the Task Force have been
determined by the Task Force to have at
least fair or good 29 evidence that the
preventive service improves important
health outcomes and that benefits
outweigh harms in the judgment of an
independent panel of private sector
experts in primary care and
prevention.30 Similarly, the mission of
the Advisory Committee is to provide
advice that will lead to a reduction in
the incidence of vaccine preventable

The author finds that individuals are sensitive to
prices for health services—i.e. as copays decline,
more services are demanded. See e.g., Sharon Long,
“On the Road to Universal Coverage: Impacts of
Reform in Massachusetts At One Year,” Health
Affairs, Volume 27, Number 4 (June 2008). The
author investigated the case of Massachusetts,
where coverage of preventive services became a
requirement in 2007, and found that for individuals
under 300 percent of the poverty line, doctor visits
for preventive care increased by 6.1 percentage
points in the year after adoption, even after
controlling for observable characteristics.
Additionally, the incidence of individuals citing
cost as the reason for not receiving preventive
screenings declined by 2.8 percentage points from
2006 to 2007. In the Massachusetts case, these
preventive care services were not necessarily free;
therefore, economists would expect a higher
differential under these interim final rules because
of the price sensitivity of health care usage.

29 The Task Force defines good and fair evidence
as follows. Good: Evidence includes consistent
results from well-designed, well-conducted studies
in representative populations that directly assess
effects on health outcomes.

diseases in the United States, and an
increase in the safe use of vaccines and
related biological products. The
comprehensive guidelines for infants,
children, and adolescents supported by
HRSA are developed by
multidisciplinary professionals in the
relevant fields to provide a framework
for improving children’s health and
reducing morbidity and mortality based
on a review of the relevant evidence.
The statute and interim final regulations
limit the preventive services covered to
those recommended by the Task Force,
Advisory Committee, and HRSA
because the benefits of these preventive
services will be higher than others that
may be popular but unproven.

Research suggests significant health
benefits from a number of the
preventive services that would be newly
covered with no cost sharing by plans
and issuers under the statute and these
interim final regulations. A recent
article in JAMA stated, “By one account,
increasing delivery of just five clinical
preventive services would avert 100,000
deaths per year.” 31 These five services
are all items and services recommended
by the Task Force, Advisory Committee,
and/or the comprehensive guidelines
supported by HRSA. The National
Council on Prevention Priorities (NCPP)
estimated that almost 150,000 lives
could potentially be saved by increasing
the 2005 rate of utilization to 90 percent
for eight of the preventive services
recommended by the Task Force or
Advisory Committee.32 Table 2 shows
eight of the services and the number of
lives potentially saved if utilization of
preventive services were to increase to
90 percent.

Fair: Evidence is sufficient to determine effects
on health outcomes, but the strength of the
evidence is limited by the number, quality or
consistency of the individual studies,
generalizability to routine practice or indirect
nature of the evidence on health outcomes. See
http://www.ahrq.gov/clinic/uspstf/
gradespre.htmitdrec.

30 See http://www.ahrq.gov/clinic/uspstf/
gradespre.htm#drec for details of the Task Force
grading.

31Woolf, Steven. A Closer Look at the Economic
Argument for Disease Prevention. JAMA
2009;301(5):536-538.

32 See National Commission on Prevention
Priorities. Preventive Care: A National Profile on
Use, Disparities, and Health Benefits. Partnership
for Prevention, August 2007 at http://
www.prevent.org/content/view/129/72/#citations
accessed on 6/22/2010. Lives saved were estimated
using models previously developed to rank clinical
preventive services. See Maciosek MV, Edwards
NM, Coffield AB, Flottemesch TJ, Nelson WW,
Goodman M]J, Rickey DA, Butani AB, Solberg LI
Priorities among effective clinical preventive
services: methods. Am J Prev Med 2006; 31(1):9

96. PP- 086
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TABLE 2.—LIVES SAVED FROM INCREASING UTILIZATION OF SELECTED PREVENTIVE SERVICES TO 90 PERCENT

Lives saved an-
Percent utilizing nqlgllly if percent
: ; : reventive utilizing preven-

Preventive service Population group gervice in tive gseprvice

2005 increased to

90 percent
Regular aspirin use Men 40+ and women 50+ 40 45,000
Smoking cessation advice and help to quit All adult smokers ............... 28 42,000
Colorectal cancer SCreeniNg .........ccceerereeirenerieneeeeseeee e AdUIS B0+ ..o 48 14,000
Influenza vaccination ..........cccccoeciiiiiniiiiic e AUIS B0+ oo 37 12,000
Cervical cancer screening in the past 3 years . Women 18-64 83 620
Cholesterol SCreening ........ccocoeeeiiiiiiiienisc e Men 35+ and women 45+ ..........cccceeeee 79 2,450
Breast cancer screening in the past 2 years ........ccccocceeeiieenne Women 40+ ..o 67 3,700
Chlamydia SCreeniNg .........cccovvieriiiiriiniee e Women 16-25 ..o, 40 30,000

Source: National Commission on Prevention Priorities, 2007.

Since financial barriers are not the
only reason for sub-optimal utilization
rates, population-wide utilization of
preventive services is unlikely to
increase to the 90 percent level assumed
in Table 2 as a result of these interim
final regulations. Current utilization of
preventive services among insured
populations varies widely, but the
Departments expect that utilization will
increase among those individuals in
plans affected by the regulation because
the provisions eliminate cost sharing
and require coverage for these services.

These interim final regulations are
expected to increase the take-up rate of
preventive services and are likely, over
time, to lead physicians to increase their
use of these services knowing that they
will be covered, and covered with zero
copayment. In the absence of data on
the elasticity of demand for these
specific services, it is difficult to know
precisely how many more patients will
use these services. Evidence from
studies comparing the utilization of
preventive services such as blood
pressure and cholesterol screening
between insured and uninsured
individuals with relatively high
incomes suggests that coverage
increases usage rates in a wide range
between three and 30 percentage points,
even among those likely to be able to
afford basic preventive services out-of-
pocket.33 A reasonable assumption is
that the average increase in utilization
of these services will be modest,
perhaps on the order of 5 to 10
percentage points for some of them. For
services that are generally covered
without cost sharing in the current
market, the Departments would expect
minimal change in utilization.

33 The Commonwealth Fund. “Insurance Coverage
and the Receipt of Preventive Care.” 2005. http://
www.commonwealthfund.org/Content/
Performance-Snapshots/Financial-and-Structural-
Access-to-Care/Insurance-Coverage-and-Receipt-of-
Preventive-Care.aspx.

Preventive services’ benefits have also
been evaluated individually. Effective
cancer screening, early treatment, and
sustained risk reduction could reduce
the death rate due to cancer by 29
percent.34 Improved blood sugar control
could reduce the risk for eye disease,
kidney disease and nerve disease by 40
percent in people with Type 1 or Type
2 diabetes.35

Some recommended preventive
services have both individual and
public health value. Vaccines have
reduced or eliminated serious diseases
that, prior to vaccination, routinely
caused serious illnesses or deaths.
Maintaining high levels of
immunization in the general population
protects the un-immunized from
exposure to the vaccine-preventable
disease, so that individuals who cannot
receive the vaccine or who do not have
a sufficient immune response to the
vaccine to protect against the disease are
indirectly protected.3®

A second type of benefit from these
interim final regulations is improved
workplace productivity and decreased
absenteeism for school children.
Numerous studies confirm that ill
health compromises worker output and
that health prevention efforts can
improve worker productivity. For
example, one study found that 69
million workers reported missing days
due to illness and 55 million workers
reported a time when they were unable
to concentrate at work because of their
own illness or a family member’s

34 Curry, Susan J., Byers, Tim, and Hewitt, Maria,
eds. 2003. Fulfilling the Potential of Cancer
Prevention and Early Detection. Washington, DC:
National Academies Press.

35 Centers for Disease Control and Prevention.
2010. Diabetes at a Glance. See http://www.cdc.gov/
chronicdisease/resources/publications/aag/pdf/
2010/diabetes_aag.pdf.

36 See Modern Infectious Disease Epidemiology
by Johan Giesecke 1994, Chapter 18, The
Epidemiology of Vaccination.

illness.37 Together, labor time lost due
to health reasons represents lost
economic output totaling $260 billion
per year.38 Prevention efforts can help
prevent these types of losses. Studies
have also shown that reduced cost-
sharing for medical services results in
fewer restricted-activity days at work,39
and increased access to health insurance
coverage improves labor market
outcomes by improving worker health.40
Thus, the expansion of benefits and the
elimination of cost sharing for
preventive services as provided in these

37 Health and Productivity Among U.S. Workers,
Karen Davis, Ph.D., Sara R. Collins, Ph.D., Michelle
M. Doty, Ph.D., Alice Ho, and Alyssa L. Holmgren,
The Commonwealth Fund, August 2005 http://
www.commonwealthfund.org/Content/
Publications/Issue-Briefs/2005/Aug/Health-and-
Productivity-Among-U-S-Workers.aspx.

38Tbid.

39 See e.g., RAND, The Health Insurance
Experiment: A Classic RAND Study Speaks to the
Current Health Care Reform Debate, Rand Research
Brief, Number 9174 (2006), at
http://www.rand.org/pubs/research_briefs/2006/
RAND RB9174.pdf and Janet Currie et al., “Has
Public Health Insurance for Older Children
Reduced Disparities in Access to Care and Health
Outcomes?”, Journal of Health Economics, Volume
27, Issue 6, pages 1567—1581 (Dec. 2008). With
early childhood interventions, there appear to be
improved health outcomes in later childhood.
Analogously, health interventions in early
adulthood could have benefits for future
productivity.

40Tn a RAND policy brief, the authors cite results
from the RAND Health Insurance Experiment in
which cost-sharing is found to correspond with
workers having fewer restricted-activity days—
evidence that free care for certain services may be
productivity enhancing. See e.g., RAND, The Health
Insurance Experiment: A Classic RAND Study
Speaks to the Current Health Care Reform Debate,
Rand Research Brief, Number 9174 (2006), at
http://www.rand.org/pubs/research_briefs/2006/
RAND_RB9174.pdf. See e.g. Janet Currie et. al., “Has
Public Health Insurance for Older Children
Reduced Disparities in Access to Care and Health
Outcomes?” Journal of Health Economics, Volume
27, Issue 6, pages 1567-1581 (Dec. 2008). With
early childhood interventions, there appears to be
improved health outcomes in later childhood.
Analogously, health interventions in early
adulthood could have benefits for future
productivity. Council of Economic Adgisers. “The
Economic Case for Health Reform.” (2£4¢)
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interim final regulations can be
expected to have substantial
productivity benefits in the labor
market.

Ilnesses also contribute to increased
absenteeism among school children,
which could be avoided with
recommended preventive services. In
2006, 56 percent of students missed
between one and five days of school due
to illness, 10 percent missed between
six and ten days and five percent missed
11 or more days.#? Obesity in particular
contributes to missed school days: One
study from the University of
Pennsylvania found that overweight
children were absent on average 20
percent more than their normal-weight
peers.42 Studies also show that
influenza contributes to school
absenteeism, and vaccination can
reduce missed school days and
indirectly improve community health.43
These interim final regulations will
ensure that children have access to
preventive services, thus decreasing the
number of days missed due to illness.*4
Similarly, regular pediatric care,
including care by physicians
specializing in pediatrics, can improve
child health outcomes and avert
preventable health care costs. For
example, one study of Medicaid
enrolled children found that when
children were up to date for their age on
their schedule of well-child visits, they
were less likely to have an avoidable
hospitalization at a later time.45

A third type of benefit from some
preventive services is cost savings.
Increasing the provision of preventive
services is expected to reduce the
incidence or severity of illness, and, as
a result, reduce expenditures on
treatment of illness. For example,
childhood vaccinations have generally
been found to reduce such expenditures
by more than the cost of the
vaccinations themselves and generate
considerable benefits to society.
Researchers at the Centers for Disease

41Bloom B, Cohen RA. Summary health statistics
for U.S. children: National Health Interview Survey,
2006. Vital Health Stat 2007;10(234). Available at
http://www.cdc.gov/nchs/nhis.htm.

42 University of Pennsylvania 2007: http://
www.upenn.edu/pennnews/news/childhood-
obesity-indicates-greater-risk-school-absenteeism-
university-pennsylvania-study-revea.

43 Davis, Mollie M., James C. King, Ginny
Cummings, and Laurence S. Madger. “Countywide
School-Based Influenza Immunization: Direct and
Indirect Impact on Student Absenteeism.”
Pediatrics 122.1 (2008).

44 Moonie, Sheniz, David A. Sterling, Larry Figgs,
and Mario Castro. “Asthma Status and Severity
Affects Missed School Days.” Journal of School
Health 76.1 (2006): 18—24.

45 Bye, “Effectiveness of Compliance with
Pediatric Preventative Care Guidelines Among
Medicaid Beneficiaries.”

Control and Prevention (CDC) studying
the economic impact of DTaP
(diphtheria and tetanus toxoids and
acellular Pertussis), Td (tetanus and
diphtheria toxoids), Hib (Haemophilus
influenza type b), IPV (inactivated
poliovirus), MMR (measles, mumps and
rubella), Hepatitis B and varicella
routine childhood vaccines found that
every dollar spent on immunizations in
2001 was estimated to save $5.30 on
direct health care costs and $16.50 on
total societal costs of the diseases as
they are prevented or reduced (direct
health care associated with the diseases
averted were $12.1 billion and total
societal costs averted were $33.9
billion).46

A review of preventive services by the
National Committee on Prevention
Priorities found that, in addition to
childhood immunizations, two of the
recommended preventive services—
discussing aspirin use with high-risk
adults and tobacco use screening and
brief intervention—are cost-saving on
net.4? By itself, tobacco use screening
with a brief intervention was found to
save more than $500 per smoker.48

Another area where prevention could
achieve savings is obesity prevention
and reduction. Obesity is widely
recognized as an important driver of
higher health care expenditures.#® The
Task Force recommends children over
age six and adults be screened for
obesity and be offered or referred to
counseling to improve weight status or
promote weight loss. Increasing obesity
screening and referrals to counseling
should decrease obesity and its related
costs. If providers are able to proactively
identify and monitor obesity in child
patients, they may reduce the incidence
of adult health conditions that can be
expensive to treat, such as diabetes,

46 Fangjun Zhou, Jeanne Santoli, Mark L.
Messonnier, Hussain R. Yusuf, Abigail Shefer,
Susan Y. Chu, Lance Rodewald, Rafael Harpaz.
Economic Evaluation of the 7-Vaccine Routine
Childhood Immunization Schedule in the United
States. Archives of Pediatric and Adolescent
Medicine 2005; 159(12): 1136—1144. The estimates
of the cost savings are based on current
immunization levels. The incremental impact of
increasing immunization rates is likely to be
smaller, but still significant and positive.

47 Maciosek MV, Coffield AB, Edwards NM,
Coffield AB, Flottemesch TJ, Goodman MJ, Solberg
LI Priorities among effective clinical preventive
services: Results of a Systematic Review and
Analysis. Am J Prev Med 2006; 31(1):52-61.

48 Solberg LI, Maciosek, MV, Edwards NM,
Khanchandani HS, and Goodman M]. Repeated
tobacco-use screening and intevention in clinical
practice: Health impact and cost effectiveness.
American Journal of Preventive Medicine.
2006;31(1).

49 Congressional Budget Office. “Technological
Change and the Growth of Health Care Spending.”
January 2008. Box 1, pdf p. 18. http://www.cbo.gov/
ftpdocs/89xx/doc8947/01-31-TechHealth.pdf.

hypertension, and adult obesity.5° One
recent study estimated that a one-
percentage-point reduction in obesity
among twelve-year-olds would save
$260.4 million in total medical
expenditures.5?

A full quantification of the cost
savings from the extension of coverage
of preventive services in these interim
final regulations is not possible, but to
illustrate the potential savings, an
assessment of savings from obesity
reduction was conducted. According to
the CDC, in 2008, 34.2 percent of U.S.
adults and 16.9 percent of children were
obese (defined as having a body mass
index (BMI) of 30.0 or greater).52
Obesity is associated with increased risk
for coronary heart disease,
hypertension, stroke, type 2 diabetes,
several types of cancer, diminished
mobility, and social stigmatization.53 As
a result, obesity is widely recognized as
an important driver of higher health
care expenditures on an individual 54
and national level.55

As described below, the Departments’
analysis assumes that the utilization of
preventive services will increase when
they are covered with zero copayment,
and these interim final regulations are
expected to increase utilization of
dietary counseling services both among
people who currently have the service
covered with a copayment and among
people for whom the service is not
currently covered at all.

Data from the 2009 Kaiser Family
Foundation Employer Health Benefits
Survey shows that 73 percent of
employees with employer-sponsored
insurance from a small (< 200
employees) employer do not currently
have coverage for weight loss programs,

50 “Working Group Report on Future Research
Directions in Childhood Obesity Prevention and
Treatment.” National Heart, Lung and Blood
Institute, National Institutes of Health, U.S.
Department of Health and Human Services (2007),
available at http://www.nhlbi.nih.gov/meetings/
workshops/child-obesity/index.htm.

51 Jbid.

52 Centers for Disease Control and Prevention.
“Obesity and Overweight.” 2010. http://
www.cdc.gov/nchs/fastats/overwt.htm.

53 Agency for Healthcare Research and Quality
(AHRQ). “Screening for Obesity in Adults.”
December 2003. http://www.ahrq.gov/clinic/
3rduspstf/obesity/obesrr.pdf.

54 Thorpe, Kenneth E. “The Future Costs of
Obesity: National and State Estimates of the Impact
of Obesity on Direct Health Care Expenses.”
November 2009; McKinsey Global Institute.
“Sample data suggest that obese adults can incur
nearly twice the annual health care costs of normal-
weight adults.” 2007.

55 Congressional Budget Office. “Technological
Change and the Growth of Health Care Spending.”

January 2008. Box 1, pdf p. 18. http:// .cho.g 8
ftpdocs/BQXX/d008947/01—31—TechHemﬁp. gl
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compared to 38 percent at large firms.56
In the illustrative analysis below, the
share of individuals without weight loss
coverage in the individual market is
assumed to be equal to the share in the
small group market.

The size of the increase in the number
of individuals receiving dietary
counseling or other weight loss services
will be limited by current physician
practice patterns, in which relatively
few individuals who are obese receive
physician recommendations for dietary
counseling. In one study of patients at
an internal medicine clinic in the
Bronx, NY, approximately 15 percent of
obese patients received a
recommendation for dietary
counseling.57 Similarly, among
overweight and obese patients enrolled
in the Cholesterol Education and
Research Trial, approximately 15 to 20
percent were referred to nutrition
counseling.58

These interim final regulations are
expected to increase the take-up rate of
counseling among patients who are
referred to it, and may, over time, lead
physicians to increase their referral to
such counseling, knowing that it will be
covered, and covered without cost
sharing. The effect of these interim final
regulations is expected to be magnified
because of the many other public and
private sector initiatives dedicated to
combating the obesity epidemic.

In the absence of data on take-up of
counseling among patients who are
referred by their physicians, it is
difficult to know what fraction of the
estimated 15 percent to 20 percent of
patients who are currently referred to
counseling follow through on that
referral, or how that fraction will change
after coverage of these services is
expanded. A reasonable assumption is
that utilization of dietary counseling
among patients who are obese might
increase by five to 10 percentage points
as a result of these interim final
regulations. If physicians change their
behavior and increase the rate at which
they refer to counseling, the effect might
be substantially larger.

The share of obese individuals
without weight loss coverage is

56 Kaiser Family Foundation. 2009 Employer
Health Benefits Annual Survey. Public Use File
provided to CEA; documentation of statistical
analysis available upon request. See http://
ehbs kff.org.

57 Davis NJ, Emerenini A, Wylie-Rosett J. “Obesity
management: physician practice patterns and
patient preference,” Diabetes Education. 2006 Jul—
Aug; 32(4):557-61.

58 Molly E. Waring, PhD, Mary B. Roberts, MS,
Donna R. Parker, ScD and Charles B. Eaton, MD,
MS. “Documentation and Management of
Overweight and Obesity in Primary Care,” The
Journal of the American Board of Family Medicine
22 (5): 544-552 (2009).

estimated to be 29 percent.?? It is
assumed that obese individuals have
health care costs 39 percent above
average, based on a McKinsey Global
Institute analysis.®° The Task Force
noted that counseling interventions led
to sustained weight loss ranging from
four percent to eight percent of body
weight, although there is substantial
heterogeneity in results across
interventions, with many interventions
having little long-term effect.61
Assuming midpoint reduction of six
percent of body weight, the BMI for an
individual taking up such an
intervention would fall by six percent as
well, as height would remain constant.
Based on the aforementioned McKinsey
Global Institute analysis, a six percent
reduction in BMI for an obese
individual (from 32 to around 30, for
example) would result in a reduction in
health care costs of approximately five
percent. This parameter for cost
reduction is subject to considerable
uncertainty, given the wide range of
potential weight loss strategies with
varying degrees of impact on BMI, and
their interconnectedness with changes
in individual health care costs.

Multiplying the percentage reduction
in health care costs by the total
premiums of obese individuals newly
gaining obesity prevention coverage
allows for an illustrative calculation of
the total dollar reduction in premiums,
and dividing by total premiums for the
affected population allows for an
estimate of the reduction in average
premiums across the entire affected
population. Doing so results in a
potential private premium reduction of
0.05 percent to 0.1 percent from lower
health care costs due to a reduction in
obesity for enrollees in non-
grandfathered plans. This does not
account for potential savings in
Medicaid, Medicare, or other health
programs.

A fourth benefit of these interim final
regulations will be to distribute the cost
of preventive services more equitably
across the broad insured population.
Some Americans in plans affected by

59 This estimate is constructed using a weighted
average obesity rate taking into account the share
of the population aged 0 to 19 and 20 to 74 and
their respective obesity rates, derived from Census
Bureau and Centers for Disease Control and
Prevention data. U.S. Census Bureau. “Current
Population Survey (CPS) Table Creator.” 2010.
http://www.census.gov/hhes/www/cpstc/
cps_table creator.html. Centers for Disease Control
and Prevention. “Obesity and Overweight.” 2010.
http://www.cdc.gov/nchs/fastats/overwt.htm.

60 McKinsey Global Institute Analysis provided to
CEA.

61 Agency for Healthcare Research and Quality
(AHRQ). “Screening for Obesity in Adults.”
December 2003. p. 4. http://www.ahrq.gov/clinic/
3rduspstf/obesity/obesrr.pdf.

these regulations currently have no
coverage of certain recommended
preventive services, and pay for them
entirely out-of-pocket. For some
individuals who currently have no
coverage of certain recommended
preventive services, these interim final
regulations will result in a large savings
in out-of-pocket payments, and only a
small increase in premiums. Many other
Americans have limited coverage of
certain recommended preventive
services, with large coinsurance or
deductibles, and also make substantial
out-of-pocket payments to obtain
preventive services. Some with limited
coverage of preventive services will also
experience large savings as a result of
these interim final regulations.
Reductions in out-of-pocket costs are
expected to be largest among people in
age groups in which relatively
expensive preventive services are most
likely to be recommended.

5. Costs and Transfers

The changes in how plans and issuers
cover the recommended preventive
services resulting from these interim
final regulations will result in changes
in covered benefits and premiums for
individuals in plans and health
insurance coverage subject to these
interim final regulations. New costs to
the health system result when
beneficiaries increase their use of
preventive services in response to the
changes in coverage of preventive
services. Cost sharing, including
coinsurance, deductibles, and
copayments, divides the costs of health
services between the insurer and the
beneficiaries. The removal of cost
sharing increases the quantity of
services demanded by lowering the
direct cost of the service to consumers.
Therefore, the Departments expect that
the statute and these interim final
regulations will increase utilization of
the covered preventive services. The
magnitude of this effect on utilization
depends on the price elasticity of
demand.

Several studies have found that
individuals are sensitive to prices for
health services.52 Evidence that
consumers change their utilization of
preventive services is available from
CDC researchers who studied out-of-
pocket costs of immunizations for

62 See e.g., Jonathan Gruber, The Role of
Consumer Copayments for Health Care: Lessons
from the RAND Health Insurance Experiment and
Beyond, Kaiser Family Foundation (Oct. 2006). This
paper examines an experiment in which copays
randomly vary across several thousand individuals.
The author finds that individuals are sensitive to

prices for health services—i.e., as COPKS decling
pp- 89

more services are demanded.
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privately insured children up to age 5 in
families in Georgia in 2003, to find that
a one percent increase in out-of-pocket
costs for routine immunizations (DTaP,
IPV, MMR, Hib, and Hep B) was
associated with a 0.07 percent decrease
in utilization.63

Along with new costs of induced
utilization, there are transfers associated
with these interim final regulations. A
transfer is a change in who pays for the
services, where there is not an actual
change in the level of resources used.
For example, costs that were previously
paid out-of-pocket for certain preventive
services will now be covered by plans
and issuers under these interim final
regulations. Such a transfer of costs
could be expected to lead to an increase
in premiums.

a. Estimate of Average Changes in
Health Insurance Premiums

The Departments assessed the impact
of eliminating cost sharing, increases in
services covered, and induced
utilization on the average insurance
premium using a model to evaluate
private health insurance plans against a
nationally representative population.
The model is based on the Medical
Expenditure Panel Survey data from
2004, 2005, and 2006 on household
spending on health care, which are
scaled to levels consistent with the CMS
projections of the National Health
Expenditure Accounts.54 This data is
combined with data from the Employer
Health Benefits Surveys conducted by
the Kaiser Family Foundation and
Health Research and Education Trust to
model a “typical PPO coverage” plan.
The model then allows the user to
assess changes in covered expenses,
benefits, premiums, and induced
utilization of services resulting from
changes in the characteristics of the
plan. The analysis of changes in
coverage is based on the average per-
person covered expenses and insurance
benefits. The average covered expense is
the total charge for covered services;
insurance benefits are the part of the
covered expenses covered by the
insurer. The effect on the average
premium is then estimated based on the
percentage changes in the insurance
benefits and the distribution of the
individuals across individual and group
markets in non-grandfathered plans.

63 See e.g., Noelle-Angelique Molinari et al., “Out-
of-Pocket Costs of Childhood Immunizations: A
Comparison by Type of Insurance Plan,” Pediatrics,
120(5) pp. 148-156 (2006).

64 The National Health Expenditure Accounts
(NHEA) are the official estimates of total health care
spending in the United States. See http://
www.cms.gov/NationalHealthExpendData/
02_NationalHealthAccountsHistorical.asp.

The Departments assume that the
percent increase for insurance benefits
and premiums will be the same. This is
based on two assumptions: (1) That
administrative costs included in the
premium will increase proportionally
with the increase in insurance benefits;
and (2) that the increases in insurance
benefits will be directly passed on to the
consumer in the form of higher
premiums. These assumptions bias the
estimates of premium changes upward.
Using this model, the Departments
assessed: (1) Changes in cost-sharing for
currently covered and utilized services,
(2) changes in services covered, and (3)
induced utilization of preventive
services. There are several additional
sources of uncertainty concerning these
estimates. First, there is no accurate,
granular data on exactly what baseline
coverage is for the particular preventive
services addressed in these interim final
regulations. Second, there is uncertainty
over behavioral assumptions related to
additional utilization that results from
reduced cost-sharing. Therefore, after
providing initial estimates, the
Departments provide a sensitivity
analysis to capture the potential range of
impacts of these interim final
regulations.

From the Departments’ analysis of the
Medical Expenditure Panel Survey
(MEPS) data, controlled to be consistent
with projections of the National Health
Expenditure Accounts, the average
person with employer-sponsored
insurance (ESI) has $264 in covered
expenses for preventive services, of
which $240 is paid by insurance, and
$24 is paid out-of-pocket.65 When
preventive services are covered with
zero copayment, the Departments expect
the average preventive benefit (holding
utilization constant) will increase by
$24. This is a 0.6 percent increase in
insurance benefits and premiums for
plans that have relinquished their
grandfather status. A similar, but larger
effect is expected in the individual
market because existing evidence
suggests that individual health
insurance policies generally have less
generous benefits for preventive services
than group health plans. However, the
evidence base for current coverage and
cost sharing for preventive services in
individual health insurance policies is
weaker than for group health plans,
making estimation of the increase in
average benefits and premiums in the
individual market highly uncertain.

65 The model does not distinguish between
recommended and non-recommended preventive
services, and so this likely represents an
overestimate of the insurance benefits for
preventive services.

For analyses of changes in covered
services, the Departments used the Blue
Cross/Blue Shield Standard (BC/BS)
plan offered through the Federal
Employees Health Benefits Program as
an average plan.66 Other analyses have
used the BC/BS standard option as an
average plan as it was designed to
reflect standard practice within
employer-sponsored health insurance
plans.67 BC/BS covers most of the
preventive services listed in the Task
Force and Advisory Committee
recommendations, and most of the
preventive services listed in the
comprehensive guidelines for infants,
children, and adolescents supported by
HRSA. Not covered by the BC/BS
Standard plan are the recommendations
for genetic testing for the BRCA gene,
adolescent depression screening,58 lead
testing, autism testing, and oral health
screening.69

The Departments estimated the
increase in benefits from newly covered
services by estimating the number of
new services that would be provided
times the cost of providing the services,
and then spread these new costs across
the total insured population. The
Departments estimated that adding
coverage for genetic screening and
depression screening would increase
insurance benefits an estimated 0.10
percent. Adding lead testing, autism
testing, and oral health screening would
increase insurance benefits by an
estimated 0.02 percent. This results in a
total average increase in insurance
benefits on these services of 0.12
percent, or just over $4 per insured
person. This increase represents a
mixture of new costs and transfers,
dependent on whether beneficiaries
previously would have purchased these
services on their own. It is also
important to remember that actual plan

66 The Blue Cross Blue Shield standard option
plan documentation is available online at http://
fepblue.org/benefitplans/standard-option/
index.html.

67 Frey A, Mika S, Nuzum R, and Schoen C.
“Setting a National Minimum Standard for Health
Benefits: How do State Benefit Mandates Compare
with Benefits in Large-Group Plans?” Issue Brief.
Commonwealth Fund June 2009 available at
http://www.commonwealthfund.org/Content/
Publications/Issue-Briefs/2009/Jun/Setting-a-
National-Minimum-Standard-for-Health-
Benefits.aspx.

68 The Task Force recommends that women
whose family history is associated with an
increased risk for deleterious mutations in BRCA1
or BRCA2 genes be referred for genetic counseling
and evaluation for BRCA testing and screening of
adolescents (12—18 years of age) for major
depressive disorder (MDD) when systems are in
place to ensure accurate diagnosis, psychotherapy
(cognitive-behavioral or interpersonal), and follow-
up.

69Lead, autism, and oral health scregning are
from the HRSA comprehensive guidelizids
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impacts will vary depending on baseline
benefit levels, and that grandfathered
health plans will not experience any
impact from these interim final
regulations. The Departments expect the
increase to be larger in the individual
market because coverage of preventive
services in the individual market is less
complete than coverage in the group
market, but as noted previously, the
evidence base for the individual market
is weaker than that of the group market,
making detailed estimates of the size of
this effect difficult and highly uncertain.

Actuaries use an “induction formula”
to estimate the behavioral change in
response to changes in the relative
levels of coverage for health services.
For this analysis, the Departments used
the model to estimate the induced
demand (the increased use of preventive
services). The model uses a standard
actuarial formula for induction 1/
(1+alpha*P), where alpha is the
“induction parameter” and P is the
average fraction of the cost of services
paid by the consumer. The induction
parameter for physician services is 0.7,
derived by the standard actuarial
formula that is generally consistent with
the estimates of price elasticity of
demand from the RAND Health
Insurance Experiment and other
economic studies.”® Removing cost
sharing for preventive services lowers
the direct cost to consumers of using
preventive services, which induces
additional utilization, estimated with
the model above to increase covered
expenses and benefits by approximately
$17, or 0.44 percent in insurance
benefits in group health plans. The
Departments expect a similar but larger
effect in the individual market, although
these estimates are highly uncertain.

The Departments calculated an
estimate of the average impact using the
information from the analyses described
above, using estimates of the number of
individuals in non-grandfathered health
plans in the group and individual
markets in 2011. The Departments
estimate that premiums will increase by
approximately 1.5 percent on average
for enrollees in non-grandfathered
plans. This estimate assumes that any
changes in insurance benefits will be
directly passed on to the consumer in
the form of changes in premiums. As
mentioned earlier, this assumption
biases the estimates of premium change
upward.

70 Standard formula best described in “Quantity-
Price Relationships in Health Insurance”, Charles L
Trowbridge, Chief Actuary, Social Security
Administration (DHEW Publication No. (SSA)73—
11507, November 1972).

b. Sensitivity analysis

As discussed previously, there is
substantial uncertainty associated with
the estimates presented above. To
address the uncertainty in the group
market, the Departments first varied the
estimated change to underlying benefits,
to address the particular uncertainty
behind the estimate of baseline coverage
of preventive services in the group
market. The estimate for the per person
annual increase in insurance benefits
from adding coverage for new services
is approximately $4. The Departments
considered the impact of a smaller and
larger addition in benefits of
approximately $2 and $6 per person. To
consider the impact of uncertainty
around the size of the behavioral change
(that is, the utilization of more services
when cost sharing is eliminated), the
Departments analyzed the impact on
insurance benefits if the behavioral
change were 15 percent smaller and 15
percent larger.

In the individual market, to
accommodate the greater uncertainty
relative to the group market, the
Departments considered the impact of
varying the increase in benefits resulting
from cost shifting due to the elimination
of cost sharing, in addition to varying
the cost of newly covered services and
behavioral change.

Combining results in the group and
individual markets for enrollees in non-
grandfathered plans, the Departments’
low-end is a few tenths of a percent
lower than the mid-range estimate of
approximately 1.5 percent, and the
high-end estimate is a few tenths of a
percent higher. Grandfathered health
plans are not subject to these interim
final regulations and therefore would
not experience this premium change.

6. Alternatives Considered

Several provisions in these interim
final regulations involved policy
choices. One was whether to allow a
plan or issuer to impose cost sharing for
an office visit when a recommended
preventive service is provided in that
visit. Sometimes a recommended
preventive service is billed separately
from the office visit; sometimes it is not.
The Departments decided that the cost
sharing prohibition of these interim
final regulations applies to the specific
preventive service as recommended by
the guidelines. Therefore, if the
preventive service is billed separately
from the office visit, it is the preventive
service that has cost sharing waived, not
the entire office visit.

A second policy choice was if the
preventive service is not billed
separately from the office visit, whether

these interim final regulations should
prohibit cost sharing for any office visit
in which any recommended preventive
service was administered, or whether
cost sharing should be prohibited only
when the preventive service is the
primary purpose of the office visit.
Prohibiting cost sharing for office visits
when any recommended preventive
service is provided, regardless of the
primary purpose of the visit, could lead
to an overly broad application of these
interim final regulations; for example, a
person who sees a specialist for a
particular condition could end up with
a zero copayment simply because his or
her blood pressure was taken as part of
the office visit. This could create
financial incentives for consumers to
request preventive services at office
visits that are intended for other
purposes in order to avoid copayments
and deductibles. The increased
prevalence of the application of zero
cost sharing would lead to increased
premiums compared with the chosen
option, without a meaningful additional
gain in access to preventive services.

A third issue involves health plans
that have differential cost sharing for
services provided by providers who are
in and out of their networks. These
interim final regulations provide that a
plan or issuer is not required to provide
coverage for recommended preventive
services delivered by an out-of-network
provider. The plan or issuer may also
impose cost sharing for recommended
preventive services delivered by an out-
of-network provider. The Departments
considered that requiring coverage by
out-of-network providers at no cost
sharing would result in higher
premiums for these interim final
regulations. Plans and issuers negotiate
allowed charges with in-network
providers as a way to promote effective,
efficient health care, and allowing
differences in cost sharing in- and out-
of-network enables plans to encourage
use of in-network providers. Allowing
zero cost sharing for out of network
providers could reduce providers’
incentives to participate in insurer
networks. The Departments decided that
permitting cost sharing for
recommended preventive services
provided by out-of-network providers is
the appropriate option to preserve
choice of providers for individuals,
while avoiding potentially larger
increases in costs and transfers as well
as potentially lower quality care.

C. Regulatory Flexibility Act—
Department of Labor and Department of
Health and Human Services

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) impssfd
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certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the APA (5 U.S.C. 551
et seq.) and that are likely to have a
significant economic impact on a
substantial number of small entities.
Section 9833 of the Code, section 734 of
ERISA, and section 2792 of the PHS Act
authorize the Secretaries to promulgate
any interim final rules that they
determine are appropriate to carry out
the provisions of chapter 100 of the
Code, part 7 of subtitle B or title I of
ERISA, and part A of title XXVII of the
PHS Act, which include PHS Act
sections 2701 through 2728 and the
incorporation of those sections into
ERISA section 715 and Code section
9815.

Moreover, under Section 553(b) of the
APA, a general notice of proposed
rulemaking is not required when an
agency, for good cause, finds that notice
and public comment thereon are
impracticable, unnecessary, or contrary
to the public interest. These interim
final regulations are exempt from APA,
because the Departments made a good
cause finding that a general notice of
proposed rulemaking is not necessary
earlier in this preamble. Therefore, the
RFA does not apply and the
Departments are not required to either
certify that the rule would not have a
significant economic impact on a
substantial number of small entities or
conduct a regulatory flexibility analysis.

Nevertheless, the Departments
carefully considered the likely impact of
the rule on small entities in connection
with their assessment under Executive
Order 12866. Consistent with the policy
of the RFA, the Departments encourage
the public to submit comments that
suggest alternative rules that accomplish
the stated purpose of the Affordable
Care Act and minimize the impact on
small entities.

D. Special Analyses—Department of the
Treasury

Notwithstanding the determinations
of the Department of Labor and
Department of Health and Human
Services, for purposes of the Department
of the Treasury, it has been determined
that this Treasury decision is not a
significant regulatory action for
purposes of Executive Order 12866.
Therefore, a regulatory assessment is not
required. It has also been determined
that section 553(b) of the APA (5 U.S.C.
chapter 5) does not apply to these
interim final regulations. For the
applicability of the RFA, refer to the
Special Analyses section in the
preamble to the cross-referencing notice
of proposed rulemaking published

elsewhere in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Code, these temporary regulations
have been submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small businesses.

E. Paperwork Reduction Act:
Department of Labor, Department of the
Treasury, and Department of Health
and Human Services

These interim final regulations are not
subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) because it does not
contain a “collection of information” as
defined in 44 U.S.C. 3502 (11).

F. Congressional Review Act

These interim final regulations are
subject to the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and have
been transmitted to Congress and the
Comptroller General for review.

G. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare several analytic
statements before proposing any rules
that may result in annual expenditures
of $100 million (as adjusted for
inflation) by State, local and tribal
governments or the private sector. These
interim final regulations are not subject
to the Unfunded Mandates Reform Act
because they are being issued as interim
final regulations. However, consistent
with the policy embodied in the
Unfunded Mandates Reform Act, these
interim final regulations have been
designed to be the least burdensome
alternative for State, local and tribal
governments, and the private sector,
while achieving the objectives of the
Affordable Care Act.

H. Federalism Statement—Department
of Labor and Department of Health and
Human Services

Executive Order 13132 outlines
fundamental principles of federalism,
and requires the adherence to specific
criteria by Federal agencies in the
process of their formulation and
implementation of policies that have
“substantial direct effects” on the States,
the relationship between the national
government and States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their

consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

In the Departments’ view, these
interim final regulations have
federalism implications, because they
have direct effects on the States, the
relationship between the national
government and States, or on the
distribution of power and
responsibilities among various levels of
government. However, in the
Departments’ view, the federalism
implications of these interim final
regulations are substantially mitigated
because, with respect to health
insurance issuers, the Departments
expect that the majority of States will
enact laws or take other appropriate
action resulting in their meeting or
exceeding the Federal standards.

In general, through section 514,
ERISA supersedes State laws to the
extent that they relate to any covered
employee benefit plan, and preserves
State laws that regulate insurance,
banking, or securities. While ERISA
prohibits States from regulating a plan
as an insurance or investment company
or bank, the preemption provisions of
section 731 of ERISA and section 2724
of the PHS Act (implemented in 29 CFR
2590.731(a) and 45 CFR 146.143(a))
apply so that the HIPAA requirements
(including those of the Affordable Care
Act) are not to be “construed to
supersede any provision of State law
which establishes, implements, or
continues in effect any standard or
requirement solely relating to health
insurance issuers in connection with
group health insurance coverage except
to the extent that such standard or
requirement prevents the application of
a requirement” of a Federal standard.
The conference report accompanying
HIPAA indicates that this is intended to
be the “narrowest” preemption of State
laws. (See House Conf. Rep. No. 104—
736, at 205, reprinted in 1996 U.S. Code
Cong. & Admin. News 2018.) States may
continue to apply State law
requirements except to the extent that
such requirements prevent the
application of the Affordable Care Act
requirements that are the subject of this
rulemaking. State insurance laws that
are more stringent than the Federal
requirements are unlikely to “prevent
the application of” the Affordable Care
Act, and be preempted. Accordingly,
States have significant latitude to
impose requirements on health
insurance issuers that are more
restrictive than the Federal law.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications Srflifit
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the policy making discretion of the
States, the Departments have engaged in
efforts to consult with and work
cooperatively with affected State and
local officials, including attending
conferences of the National Association
of Insurance Commissioners and
consulting with State insurance officials
on an individual basis. It is expected
that the Departments will act in a
similar fashion in enforcing the
Affordable Care Act requirements.
Throughout the process of developing
these interim final regulations, to the
extent feasible within the specific
preemption provisions of HIPAA as it
applies to the Affordable Care Act, the
Departments have attempted to balance
the States’ interests in regulating health
insurance issuers, and Congress’ intent
to provide uniform minimum
protections to consumers in every State.
By doing so, it is the Departments’ view
that they have complied with the
requirements of Executive Order 13132.
Pursuant to the requirements set forth
in section 8(a) of Executive Order
13132, and by the signatures affixed to
these interim final regulations, the
Departments certify that the Employee
Benefits Security Administration and
the Centers for Medicare & Medicaid
Services have complied with the
requirements of Executive Order 13132
for the attached regulations in a
meaningful and timely manner.

V. Recommended Preventive Services
as of July 14, 2010

The materials that follow list
recommended preventive services,

current as of July 14, 2010, that will
have to be covered without cost-sharing

when delivered by an in-network
provider. In many cases, the
recommendations or guidelines went
into effect before September 23, 2009;
therefore the recommended services
must be covered under these interim
final regulations in plan years (in the
individual market, policy years) that
begin on or after September 23, 2010.
However, there are some services that
appear in the figure that are based on
recommendations or guidelines that
went into effect at some point later than
September 23, 2009. Those services do
not have to be covered under these
interim final regulations until plan years
(in the individual market, policy years)
that begin at some point later than
September 23, 2010. In addition, there
are a few recommendations and
guidelines that went into effect after
September 23, 2009 and are not
included in the figure. In both cases,
information at http://
www.HealthCare.gov/center/
regulations/prevention.html specifically
identifies those services and the
relevant dates. The materials at http://
www.HealthCare.gov/center/
regulations/prevention.html will be
updated on an ongoing basis, and will
contain the most current recommended
preventive services.

A. Recommendations of the United
States Preventive Services Task Force
(Task Force)

Recommendations of the Task Force
appear in a chart that follows. This chart
includes a description of the topic, the
text of the Task Force recommendation,
the grade the recommendation received

(A or B), and the date that the
recommendation went into effect.

B. Recommendations of the Advisory
Committee On Immunization Practices
(Advisory Committee) That Have Been
Adopted by the Director of the Centers
for Disease Control and Prevention

Recommendations of the Advisory
Committee appear in four immunization
schedules that follow: A schedule for
children age 0 to 6 years, a schedule for
children age 7 to 18 years, a “catch-up”
schedule for children, and a schedule
for adults. Immunization schedules are
issued every year, and the schedules
that appear here are the 2010 schedules.
The schedules contain graphics that
provide information about the
recommended age for vaccination,
number of doses needed, interval
between the doses, and (for adults)
recommendations associated with
particular health conditions. In addition
to the graphics, the schedules contain
detailed footnotes that provide further
information on each immunization in
the schedule.

C. Comprehensive Guidelines Supported
by the Health Resources and Services
Administration (HRSA) for Infants,
Children, and Adolescents

Comprehensive guidelines for infants,
children, and adolescents supported by
HRSA appear in two charts that follow:
The Periodicity Schedule of the Bright
Futures Recommendations for Pediatric
Preventive Health Care, and the
Uniform Panel of the Secretary’s
Advisory Committee on Heritable
Disorders in Newborns and Children.
BILLING CODE 4830-01-P; 4510-29-P; 4210-01-P
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Figure 1. Recommended adult immunization schedule, by vaccine and age group
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The Department of Labor interim final
regulations are adopted pursuant to the
authority contained in 29 U.S.C. 1027,
1059, 1135, 1161-1168, 1169, 1181—
1183, 1181 note, 1185, 1185a, 1185b,
1191, 1191a, 1191b, and 1191c; sec.
101(g), Pub. L. 104-191, 110 Stat. 1936;
sec. 401(b), Pub. L. 105-200, 112 Stat.
645 (42 U.S.C. 651 note); sec. 512(d),
Pub. L. 110-343, 122 Stat. 3881; sec.
1001, 1201, and 1562(e), Pub. L. 111-
148, 124 Stat. 119, as amended by Pub.
L. 111-152, 124 Stat. 1029; Secretary of
Labor’s Order 62009, 74 FR 21524
(May 7, 2009).

The Department of Health and Human
Services interim final regulations are
adopted pursuant to the authority
contained in sections 2701 through
2763, 2791, and 2792 of the PHS Act (42
USC 300gg through 300gg-63, 300gg-91,
and 300gg-92), as amended.

List of Subjects
26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 2590

Continuation coverage, Disclosure,
Employee benefit plans, Group health
plans, Health care, Health insurance,
Medical child support, Reporting and
recordkeeping requirements.

45 CFR Part 147

Health care, Health insurance,
Reporting and recordkeeping
requirements, and State regulation of
health insurance.

Steven T. Miller,
Deputy Commissioner for Services and
Enforcement, Internal Revenue Service.
Approved: July 8, 2010
Michael F. Mundaca,
Assistant Secretary of the Treasury (Tax
Policy).
Signed this 9th day of July, 2010.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

Dated: July 9, 2010
Jay Angoff,
Director, Office of Consumer Information and
Insurance Oversight.

Dated: July 9, 2010.

Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Chapter 1

m Accordingly, 26 CFR Part 54 is
amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for part 54 is amended by adding an
entry for § 54.9815-2713T in numerical
order to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Section 54.9815-2713T also issued
under 26 U.S.C. 9833. * * *

m Par. 2. Section 54.9815-2713T is
added to read as follows:

§54.9815-2713T Coverage of preventive
health services (temporary).

(a) Services—(1) In general. Beginning
at the time described in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
health insurance coverage, must provide
coverage for all of the following items
and services, and may not impose any
cost-sharing requirements (such as a
copayment, coinsurance, or deductible)
with respect to those items or services:

(i) Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task
Force with respect to the individual
involved (except as otherwise provided
in paragraph (c) of this section);

(ii) Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention with
respect to the individual involved (for
this purpose, a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention is
considered in effect after it has been
adopted by the Director of the Centers
for Disease Control and Prevention, and
a recommendation is considered to be
for routine use if it is listed on the
Immunization Schedules of the Centers
for Disease Control and Prevention);

(iii) With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in comprehensive guidelines
supported by the Health Resources and
Services Administration; and

(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, evidence-
informed preventive care and screenings
provided for in comprehensive
guidelines supported by the Health
Resources and Services Administration.

(2) Office visits—(i) If an item or
service described in paragraph (a)(1) of
this section is billed separately (or is
tracked as individual encounter data
separately) from an office visit, then a
plan or issuer may impose cost-sharing
requirements with respect to the office
visit.

(ii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the delivery
of such an item or service, then a plan
or issuer may not impose cost-sharing
requirements with respect to the office
visit.

(iii1) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is not the
delivery of such an item or service, then
a plan or issuer may impose cost-
sharing requirements with respect to the
office visit.

(iv) The rules of this paragraph (a)(2)
are illustrated by the following
examples:

Example 1. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider. While visiting
the provider, the individual is screened for
cholesterol abnormalities, which has in effect
a rating of A or B in the current
recommendations of the United States
Preventive Services Task Force with respect
to the individual. The provider bills the plan
for an office visit and for the laboratory work
of the cholesterol screening test.

(ii) Conclusion. In this Example 1, the plan
may not impose any cost-sharing
requirements with respect to the separately-
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billed laboratory work of the cholesterol
screening test. Because the office visit is
billed separately from the cholesterol
screening test, the plan may impose cost-
sharing requirements for the office visit.

Example 2. (i) Facts. Same facts as
Example 1. As the result of the screening, the
individual is diagnosed with hyperlipidemia
and is prescribed a course of treatment that
is not included in the recommendations
under paragraph (a)(1) of this section.

(ii) Conclusion. In this Example 2, because
the treatment is not included in the
recommendations under paragraph (a)(1) of
this section, the plan is not prohibited from
imposing cost-sharing requirements with
respect to the treatment.

Example 3. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider to discuss
recurring abdominal pain. During the visit,
the individual has a blood pressure
screening, which has in effect a rating of A
or B in the current recommendations of the
United States Preventive Services Task Force
with respect to the individual. The provider
bills the plan for an office visit.

(ii) Conclusion. In this Example 3, the
blood pressure screening is provided as part
of an office visit for which the primary
purpose was not to deliver items or services
described in paragraph (a)(1) of this section.
Therefore, the plan may impose a cost-
sharing requirement for the office visit
charge.

Example 4. (i) Facts. A child covered by a
group health plan visits an in-network
pediatrician to receive an annual physical
exam described as part of the comprehensive
guidelines supported by the Health
Resources and Services Administration.
During the office visit, the child receives
additional items and services that are not
described in the comprehensive guidelines
supported by the Health Resources and
Services Administration, nor otherwise
described in paragraph (a)(1) of this section.
The provider bills the plan for an office visit.

(ii) Conclusion. In this Example 4, the
service was not billed as a separate charge
and was billed as part of an office visit.
Moreover, the primary purpose for the visit
was to deliver items and services described
as part of the comprehensive guidelines
supported by the Health Resources and
Services Administration. Therefore, the plan
may not impose a cost-sharing requirement
with respect to the office visit.

(3) Out-of-network providers. Nothing
in this section requires a plan or issuer
that has a network of providers to
provide benefits for items or services
described in paragraph (a)(1) of this
section that are delivered by an out-of-
network provider. Moreover, nothing in
this section precludes a plan or issuer
that has a network of providers from
imposing cost-sharing requirements for
items or services described in paragraph
(a)(1) of this section that are delivered
by an out-of-network provider.

(4) Reasonable medical management.
Nothing prevents a plan or issuer from
using reasonable medical management

techniques to determine the frequency,
method, treatment, or setting for an item
or service described in paragraph (a)(1)
of this section to the extent not specified
in the recommendation or guideline.

(5) Services not described. Nothing in
this section prohibits a plan or issuer
from providing coverage for items and
services in addition to those
recommended by the United States
Preventive Services Task Force or the
Advisory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, or provided for
by guidelines supported by the Health
Resources and Services Administration,
or from denying coverage for items and
services that are not recommended by
that task force or that advisory
committee, or under those guidelines. A
plan or issuer may impose cost-sharing
requirements for a treatment not
described in paragraph (a)(1) of this
section, even if the treatment results
from an item or service described in
paragraph (a)(1) of this section.

(b) Timing—(1) In general. A plan or
issuer must provide coverage pursuant
to paragraph (a)(1) of this section for
plan years that begin on or after
September 23, 2010, or, if later, for plan
years that begin on or after the date that
is one year after the date the
recommendation or guideline is issued.

(2) Changes in recommendations or
guidelines. A plan or issuer is not
required under this section to provide
coverage for any items and services
specified in any recommendation or
guideline described in paragraph (a)(1)
of this section after the recommendation
or guideline is no longer described in
paragraph (a)(1) of this section. Other
requirements of Federal or State law
may apply in connection with a plan or
issuer ceasing to provide coverage for
any such items or services, including
PHS Act section 2715(d)(4), which
requires a plan or issuer to give 60 days
advance notice to an enrollee before any
material modification will become
effective.

(c) Recommendations not current. For
purposes of paragraph (a)(1)(i) of this
section, and for purposes of any other
provision of law, recommendations of
the United States Preventive Services
Task Force regarding breast cancer
screening, mammography, and
prevention issued in or around
November 2009 are not considered to be
current.

(d) Effective/applicability date. The
provisions of this section apply for plan
years beginning on or after September
23, 2010. See § 54.9815-1251T for
determining the application of this
section to grandfathered health plans
(providing that these rules regarding

coverage of preventive health services
do not apply to grandfathered health
plans).

(e) Expiration date. This section
expires on July 12, 2013 or on such
earlier date as may be provided in final
regulations or other action published in
the Federal Register.

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Chapter XXV

m 29 CFR Part 2590 is amended as
follows:

PART 2590—RULES AND
REGULATIONS FOR GROUP HEALTH
PLANS

m 1. The authority citation for Part 2590
continues to read as follows:

Authority: 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1191, 1191a, 1191b, and
1191c; sec. 101(g), Pub. L. 104-191, 110 Stat.
1936; sec. 401(b), Pub. L. 105-200, 112 Stat.
645 (42 U.S.C. 651 note); sec. 512(d), Pub. L.
110-343, 122 Stat. 3881; sec. 1001, 1201, and
1562(e), Pub. L. 111-148, 124 Stat. 119, as
amended by Pub. L. 111-152, 124 Stat. 1029;
Secretary of Labor’s Order 6-2009, 74 FR
21524 (May 7, 2009).

Subpart C—Other Requirements

m 2. Section 2590.715-2713 is added to
subpart C to read as follows:

§2590.715-2713 Coverage of preventive
health services.

(a) Services—(1) In general. Beginning
at the time described in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
health insurance coverage, must provide
coverage for all of the following items
and services, and may not impose any
cost-sharing requirements (such as a
copayment, coinsurance, or deductible)
with respect to those items or services:

(i) Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task
Force with respect to the individual
involved (except as otherwise provided
in paragraph (c) of this section);

(ii) Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention with
respect to the individual involved (for
this purpose, a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention is
considered in effect after it afdi@en
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adopted by the Director of the Centers
for Disease Control and Prevention, and
a recommendation is considered to be
for routine use if it is listed on the
Immunization Schedules of the Centers
for Disease Control and Prevention);

(iii) With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in comprehensive guidelines
supported by the Health Resources and
Services Administration; and

(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, evidence-
informed preventive care and screenings
provided for in comprehensive
guidelines supported by the Health
Resources and Services Administration.

(2) Office visits—(i) If an item or
service described in paragraph (a)(1) of
this section is billed separately (or is
tracked as individual encounter data
separately) from an office visit, then a
plan or issuer may impose cost-sharing
requirements with respect to the office
visit.

(ii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the delivery
of such an item or service, then a plan
or issuer may not impose cost-sharing
requirements with respect to the office
visit.

(iii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is not the
delivery of such an item or service, then
a plan or issuer may impose cost-
sharing requirements with respect to the
office visit.

(iv) The rules of this paragraph (a)(2)
are illustrated by the following
examples:

Example 1. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider. While visiting
the provider, the individual is screened for
cholesterol abnormalities, which has in effect
arating of A or B in the current
recommendations of the United States
Preventive Services Task Force with respect
to the individual. The provider bills the plan
for an office visit and for the laboratory work
of the cholesterol screening test.

(ii) Conclusion. In this Example 1, the plan
may not impose any cost-sharing
requirements with respect to the separately-
billed laboratory work of the cholesterol
screening test. Because the office visit is
billed separately from the cholesterol
screening test, the plan may impose cost-
sharing requirements for the office visit.

Example 2. (i) Facts. Same facts as
Example 1. As the result of the screening, the

individual is diagnosed with hyperlipidemia
and is prescribed a course of treatment that
is not included in the recommendations
under paragraph (a)(1) of this section.

(ii) Conclusion. In this Example 2, because
the treatment is not included in the
recommendations under paragraph (a)(1) of
this section, the plan is not prohibited from
imposing cost-sharing requirements with
respect to the treatment.

Example 3. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider to discuss
recurring abdominal pain. During the visit,
the individual has a blood pressure
screening, which has in effect a rating of A
or B in the current recommendations of the
United States Preventive Services Task Force
with respect to the individual. The provider
bills the plan for an office visit.

(ii) Conclusion. In this Example 3, the
blood pressure screening is provided as part
of an office visit for which the primary
purpose was not to deliver items or services
described in paragraph (a)(1) of this section.
Therefore, the plan may impose a cost-
sharing requirement for the office visit
charge.

Example 4. (i) Facts. A child covered by a
group health plan visits an in-network
pediatrician to receive an annual physical
exam described as part of the comprehensive
guidelines supported by the Health
Resources and Services Administration.
During the office visit, the child receives
additional items and services that are not
described in the comprehensive guidelines
supported by the Health Resources and
Services Administration, nor otherwise
described in paragraph (a)(1) of this section.
The provider bills the plan for an office visit.

(ii) Conclusion. In this Example 4, the
service was not billed as a separate charge
and was billed as part of an office visit.
Moreover, the primary purpose for the visit
was to deliver items and services described
as part of the comprehensive guidelines
supported by the Health Resources and
Services Administration. Therefore, the plan
may not impose a cost-sharing requirement
with respect to the office visit.

(3) Out-of-network providers. Nothing
in this section requires a plan or issuer
that has a network of providers to
provide benefits for items or services
described in paragraph (a)(1) of this
section that are delivered by an out-of-
network provider. Moreover, nothing in
this section precludes a plan or issuer
that has a network of providers from
imposing cost-sharing requirements for
items or services described in paragraph
(a)(1) of this section that are delivered
by an out-of-network provider.

(4) Reasonable medl;cal management.
Nothing prevents a plan or issuer from
using reasonable medical management
techniques to determine the frequency,
method, treatment, or setting for an item
or service described in paragraph (a)(1)
of this section to the extent not specified
in the recommendation or guideline.

(5) Services not described. Nothing in
this section prohibits a plan or issuer

from providing coverage for items and
services in addition to those
recommended by the United States
Preventive Services Task Force or the
Advisory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, or provided for
by guidelines supported by the Health
Resources and Services Administration,
or from denying coverage for items and
services that are not recommended by
that task force or that advisory
committee, or under those guidelines. A
plan or issuer may impose cost-sharing
requirements for a treatment not
described in paragraph (a)(1) of this
section, even if the treatment results
from an item or service described in
paragraph (a)(1) of this section.

(b) Timing—(1) In general. A plan or
issuer must provide coverage pursuant
to paragraph (a)(1) of this section for
plan years that begin on or after
September 23, 2010, or, if later, for plan
years that begin on or after the date that
is one year after the date the
recommendation or guideline is issued.

(2) Changes in recommendations or
guidelines. A plan or issuer is not
required under this section to provide
coverage for any items and services
specified in any recommendation or
guideline described in paragraph (a)(1)
of this section after the recommendation
or guideline is no longer described in
paragraph (a)(1) of this section. Other
requirements of Federal or State law
may apply in connection with a plan or
issuer ceasing to provide coverage for
any such items or services, including
PHS Act section 2715(d)(4), which
requires a plan or issuer to give 60 days
advance notice to an enrollee before any
material modification will become
effective.

(c) Recommendations not current. For
purposes of paragraph (a)(1)(i) of this
section, and for purposes of any other
provision of law, recommendations of
the United States Preventive Services
Task Force regarding breast cancer
screening, mammography, and
prevention issued in or around
November 2009 are not considered to be
current.

(d) Applicability date. The provisions
of this section apply for plan years
beginning on or after September 23,
2010. See § 2590.715-1251 of this Part
for determining the application of this
section to grandfathered health plans
(providing that these rules regarding
coverage of preventive health services
do not apply to grandfathered health
plans).
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Subtitle A

m For the reasons stated in the preamble,
the Department of Health and Human
Services amends 45 CFR part 147,
added May 13, 2010, at 75 FR 27138,
effective July 12, 2010, as follows:

PART 147—HEALTH INSURANCE
REFORM REQUIREMENTS FOR THE
GROUP AND INDIVIDUAL HEALTH
INSURANCE MARKETS

m 1. The authority citation for part 147
continues to read as follows:

Authority: Sections 2701 through 2763,
2791, and 2792 of the Public Health Service
Act (42 U.S.C. 300gg through 300gg—63,
300gg—91, and 300gg—92), as amended.

m 2. Add §147.130 to read as follows:

§147.130 Coverage of preventive health
services.

(a) Services—(1) In general. Beginning
at the time described in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group or
individual health insurance coverage,
must provide coverage for all of the
following items and services, and may
not impose any cost-sharing
requirements (such as a copayment,
coinsurance, or deductible) with respect
to those items or services:

(i) Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task
Force with respect to the individual
involved (except as otherwise provided
in paragraph (c) of this section);

(ii) Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention with
respect to the individual involved (for
this purpose, a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention is
considered in effect after it has been
adopted by the Director of the Centers
for Disease Control and Prevention, and
a recommendation is considered to be
for routine use if it is listed on the
Immunization Schedules of the Centers
for Disease Control and Prevention);

(iii) With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in comprehensive guidelines
supported by the Health Resources and
Services Administration; and

(iv) With respect to women, to the
extent not described in paragraph

(a)(1)(i) of this section, evidence-
informed preventive care and screenings
provided for in comprehensive
guidelines supported by the Health
Resources and Services Administration.

(2) Office visits—(i) If an item or
service described in paragraph (a)(1) of
this section is billed separately (or is
tracked as individual encounter data
separately) from an office visit, then a
plan or issuer may impose cost-sharing
requirements with respect to the office
visit.

(ii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is the delivery
of such an item or service, then a plan
or issuer may not impose cost-sharing
requirements with respect to the office
visit.

(iii) If an item or service described in
paragraph (a)(1) of this section is not
billed separately (or is not tracked as
individual encounter data separately)
from an office visit and the primary
purpose of the office visit is not the
delivery of such an item or service, then
a plan or issuer may impose cost-
sharing requirements with respect to the
office visit.

(iv) The rules of this paragraph (a)(2)
are illustrated by the following
examples:

Example 1. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider. While visiting
the provider, the individual is screened for
cholesterol abnormalities, which has in effect
arating of A or B in the current
recommendations of the United States
Preventive Services Task Force with respect
to the individual. The provider bills the plan
for an office visit and for the laboratory work
of the cholesterol screening test.

(ii) Conclusion. In this Example 1, the plan
may not impose any cost-sharing
requirements with respect to the separately-
billed laboratory work of the cholesterol
screening test. Because the office visit is
billed separately from the cholesterol
screening test, the plan may impose cost-
sharing requirements for the office visit.

Example 2. (i) Facts. Same facts as
Example 1. As the result of the screening, the
individual is diagnosed with hyperlipidemia
and is prescribed a course of treatment that
is not included in the recommendations
under paragraph (a)(1) of this section.

(ii) Conclusion. In this Example 2, because
the treatment is not included in the
recommendations under paragraph (a)(1) of
this section, the plan is not prohibited from
imposing cost-sharing requirements with
respect to the treatment.

Example 3. (i) Facts. An individual
covered by a group health plan visits an in-
network health care provider to discuss
recurring abdominal pain. During the visit,
the individual has a blood pressure

screening, which has in effect a rating of A
or B in the current recommendations of the
United States Preventive Services Task Force
with respect to the individual. The provider
bills the plan for an office visit.

(ii) Conclusion. In this Example 3, the
blood pressure screening is provided as part
of an office visit for which the primary
purpose was not to deliver items or services
described in paragraph (a)(1) of this section.
Therefore, the plan may impose a cost-
sharing requirement for the office visit
charge.

Example 4. (i) Facts. A child covered by
a group health plan visits an in-network
pediatrician to receive an annual physical
exam described as part of the comprehensive
guidelines supported by the Health
Resources and Services Administration.
During the office visit, the child receives
additional items and services that are not
described in the comprehensive guidelines
supported by the Health Resources and
Services Administration, nor otherwise
described in paragraph (a)(1) of this section.
The provider bills the plan for an office visit.

(ii) Conclusion. In this Example 4, the
service was not billed as a separate charge
and was billed as part of an office visit.
Moreover, the primary purpose for the visit
was to deliver items and services described
as part of the comprehensive guidelines
supported by the Health Resources and
Services Administration. Therefore, the plan
may not impose a cost-sharing requirement
for the office visit charge.

(3) Out-of-network providers. Nothing
in this section requires a plan or issuer
that has a network of providers to
provide benefits for items or services
described in paragraph (a)(1) of this
section that are delivered by an out-of-
network provider. Moreover, nothing in
this section precludes a plan or issuer
that has a network of providers from
imposing cost-sharing requirements for
items or services described in paragraph
(a)(1) of this section that are delivered
by an out-of-network provider.

(4) Reasonable medical management.
Nothing prevents a plan or issuer from
using reasonable medical management
techniques to determine the frequency,
method, treatment, or setting for an item
or service described in paragraph (a)(1)
of this section to the extent not specified
in the recommendation or guideline.

(5) Services not described. Nothing in
this section prohibits a plan or issuer
from providing coverage for items and
services in addition to those
recommended by the United States
Preventive Services Task Force or the
Advisory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, or provided for
by guidelines supported by the Health
Resources and Services Administration,
or from denying coverage for items and
services that are not recommended by
that task force or that advisory
committee, or under those gHifidlned. 1A
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plan or issuer may impose cost-sharing
requirements for a treatment not
described in paragraph (a)(1) of this
section, even if the treatment results
from an item or service described in
paragraph (a)(1) of this section.

(b) Timing—(1) In general. A plan or
issuer must provide coverage pursuant
to paragraph (a)(1) of this section for
plan years (in the individual market,
policy years) that begin on or after
September 23, 2010, or, if later, for plan
years (in the individual market, policy
years) that begin on or after the date that
is one year after the date the
recommendation or guideline is issued.

(2) Changes in recommendations or
guidelines. A plan or issuer is not
required under this section to provide
coverage for any items and services
specified in any recommendation or
guideline described in paragraph (a)(1)
of this section after the recommendation
or guideline is no longer described in
paragraph (a)(1) of this section. Other
requirements of Federal or State law
may apply in connection with a plan or
issuer ceasing to provide coverage for
any such items or services, including
PHS Act section 2715(d)(4), which
requires a plan or issuer to give 60 days
advance notice to an enrollee before any
material modification will become
effective.

(c) Recommendations not current. For
purposes of paragraph (a)(1)(i) of this
section, and for purposes of any other
provision of law, recommendations of
the United States Preventive Services
Task Force regarding breast cancer
screening, mammography, and
prevention issued in or around
November 2009 are not considered to be
current.

(d) Applicability date. The provisions
of this section apply for plan years (in
the individual market, for policy years)
beginning on or after September 23,
2010. See §147.140 of this Part for
determining the application of this
section to grandfathered health plans
(providing that these rules regarding
coverage of preventive health services
do not apply to grandfathered health
plans).

[FR Doc. 2010-17242 Filed 7-14—10; 11:15 am]
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RIN 1625-AA00

Safety Zone; Transformers 3 Movie
Filming, Chicago River, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Chicago River near Chicago, Illinois.
This zone is intended to restrict vessels
from a portion of the Chicago River due
to the filming of a major motion picture.
This temporary safety zone is necessary
to protect the surrounding public and
vessels from the hazards associated with
the different types of stunts that will be
performed during the filming of this
movie.

DATES: Effective Date: this rule is
effective in the CFR from July 19, 2010
until 9 p.m. on July 19, 2010. This rule
is effective with actual notice for
purposes of enforcement beginning 7
a.m. on July 16, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0646 and are available online by going
to http://www.regulations.gov, inserting
USCG—2010-0646 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or email BM1 Adam Kraft,
U.S. Coast Guard Sector Lake Michigan,
at 414-747-7154 or
Adam.D.Kraft@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision

authorizes an agency to issue a rule
without prior notice and opportunity to
comment when an agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under U.S.C. 553
(b)(B), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to the fact that the application
for this event was not submitted to our
office in time to allow for publishing an
NPRM. Based on the hazards associated
with the filming of this major motion
picture, delaying the publication of this
rule to provide for a comment would be
contrary to public interest as immediate
action is necessary to protect the public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because delaying the effective
date would be contrary to the public
interest since immediate action is
needed to protect the public and the
event would be over by the time the 30
day period is completed.

Basis and Purpose

This temporary safety zone is
necessary to protect vessels from the
hazards associated with the filming of
the major motion picture, Transformers
3. The combination of congested
waterways and the filming of dangerous
stunts taking place on or near the water
pose serious risks of injury to persons
and property. As such, the Captain of
the Port, Sector Lake Michigan, has
determined that the filming of this
motion picture does pose significant
risks to public safety and property and
that a temporary safety zone is
necessary.

Discussion of Rule

The safety zone will encompass all
U.S. navigable waters of the Chicago
River between the Michigan Avenue
Bridge, 41°53’20” N. 087°37’27” W. and
the North Columbus Drive Bascule
Bridge, 41°53'19” N. 087°37°13” W.
[DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative. The Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.
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I. EXECUTIVE SUMMARY

This report outlines the findings of the Democratic Committee staff’s oversight
investigation into the deeply concerning industry practices of Short-Term Limited Duration
Health Insurance (STLDI) plans and insurance brokers selling those plans.

The Committee’s investigation finds that the Trump Administration’s policy of
expanding these dangerous, unregulated plans presents a threat to the health and financial
well-being of American families, particularly in light of the current public health
emergency. These plans are simply a bad deal for consumers and oftentimes leave patients who
purchase them saddled with thousands of dollars in medical debt. The unregulated landscape of
STLDI plans also serves as an unfortunate reminder of what a post-Affordable Care Act (ACA)
world would look like in the individual market, in the event that the legal challenge brought by
Republican Attorneys General and supported by the Trump Administration succeeds in striking
down the law.

The Committee’s investigation finds that STLDI plans systematically discriminate
against individuals with pre-existing conditions, and against women. Most STLDI plans
both exclude coverage for pre-existing conditions and decline to offer coverage altogether to
individuals with pre-existing conditions. STLDI plans also discriminate against women by
denying women basic medical services and charging women more than men for the same
coverage.

These plans offer bare bones coverage, including major coverage limitations that
are not always clear in marketing materials, making it difficult for consumers to know
what they are buying. STLDI plans often include major coverage limitations for health care
items and services such as emergency services, hospitalization, and prescription drugs. In a few
cases, STLDI plans exclude coverage of routine care such as basic preventive care, wellness
exams, pelvic exams, pap smears and birth control. Coverage limitations vary greatly from plan
to plan and insurer to insurer, and limitations are not always made clear in marketing materials,
making it extremely difficult for consumers to understand what they are purchasing.

STLDI plans offer wholly inadequate protection against catastrophic medical costs,
one of the primary reasons that individuals and families purchase health insurance. These plans
often deny coverage for lifesaving or necessary medical treatment. In its review of consumer
complaints made against STLDI insurers, the Committee found numerous examples of patients
who were denied coverage for such lifesaving treatment as heart surgery and cancer, leaving
consumers on the hook for hundreds of thousands of dollars. Some STLDI plans deny claims for
emergency care or pay very little. Claims are denied for a myriad of reasons, including coverage
limitations and maximum allowable benefits, to denials due to claims being incurred during
waiting periods, to denials due to the claim being ostensibly linked to a pre-existing condition
when, in fact, this linkage may be tenuous. The lack of protection against catastrophic medical
costs raises the question of the utility and value of these products for many Americans.

Some STLDI plans impose draconian coverage limitations even for illnesses,
injuries, and conditions arising after a consumer purchases a policy; limitations that
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consumers may not be aware of when they sign up for coverage, due to the misleading marketing
of these plans by both insurers and brokers. For instance, some of these plans impose a
maximum of $500 per policy period for doctor’s office visits, a maximum of $1,000 per day for
hospitalization, $500 per visit for emergency services, and maximum of $2,500 per surgery for
surgeon services. Consumers who fall sick while enrolled in one of these plans may incur huge,
potentially ruinous medical costs. In some cases the Committee examined, STLDI plans denied
thousands of dollars in medical claims due to such limitations, stating that these costs exceeded
the maximum allowable benefit.

The Committee’s investigation finds that on average, less than half of the premium
dollars collected from consumers are spent on medical care, unlike ACA-compliant
individual market plans, which are required to spend at least 80 percent of all premium dollars on
health care.

STLDI plans engage in heavy-handed back end tactics to avoid paying medical
claims that do arise. The Committee’s investigation finds that in addition to restricting their
financial liability by excluding individuals with pre-existing conditions and imposing coverage
limitations, it is a common industry practice for STLDI plans to engage in intrusive and
burdensome administrative processes to avoid paying medical claims. Through a process some
have described as “post-claims underwriting,” STLDI insurers challenge consumers whose
claims may actually be covered by the terms of the plan by requiring them to submit extensive
medical documentation (often dating back many years) in order to prove that the condition for
which they seek treatment was not in fact pre-existing. If a medical provider does not provide
documentation within the time period requested, which can be as short as 30 days, the claim is
denied or closed. STLDI plans also rescind coverage when an individual gets sick or injured
during the term of a policy. Through these tactics, STLDI plans significantly limit their financial
liability for medical claims.

The Committee’s investigation concludes that these plans are simply a bad deal for
consumers. Given that STLDI plans include limited protection for both catastrophic medical
costs and routine medical care, it is unclear what kind of value consumers are getting for their
premium dollars, other than a false sense of security.

The anti-consumer strategies and tactics uncovered by these STLDI plans in this
investigation underscores the importance of the ACA’s interlocking consumer protections, which
are currently under threat due to the Texas v. Azar lawsuit. The ACA’s protections for pre-
existing conditions, such as guaranteed issue and renewability, are critically important to prevent
consumers from getting excluded from coverage. But simply passing these protections at either
the state or federal level would be wholly inadequate to protect individuals with pre-existing
conditions, as the Committee’s investigation into STLDI plans clearly illustrates. The ACA
essential health benefits and preventive services requirements are also equally important in
ensuring that insurance plans actually cover the healthcare items and services that consumers
need, such as prescription drugs, maternity care, mental health and substance use disorder
treatment, basic preventive care, and laboratory and rehabilitative services. The law’s
prohibition on annual and lifetime limits ensures that consumers are not billed hundreds of
thousands of dollars. Lastly, the law’s requirements that insurers provide valuable coverage,



Case 4:20-cv-00283-O Document 46 Filed 11/15/21 Page 122 of 314 PagelD 673

both through the medical loss ratio (MLR) requirements and actuarial value requirements, are
also critically important to ensuring that plans actually provide value to consumers and pay out
medical claims rather than leaving consumers holding the bag.

App. 120
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L. MAJOR FINDINGS AND RECOMMENDATIONS
The Committee investigated 14 companies that either sell or assist consumers in signing

up for STLDI plans. The Committee received responses and documents from all 14 companies.
The investigation found that:

STLDI plans represent a significant and growing

proportion of the individual market.

The Committee finds that STLDI plans are widely available in some states and most
STLDI insurers offer plans that provide coverage for up to 364 days in duration. The Committee
finds that there was an increase of over 600,000 individuals enrolled in STLDI plans during the
2019 plan year, compared to the 2018 plan year across nine STLDI insurers under the
Committee’s investigation. During the 2018 plan year, there were approximately 2.36 million
consumers enrolled in STLDI plans, and there were approximately 3.0 million consumers
enrolled in STLDI plans during the 2019 plan year across the same nine companies. The
significant uptick in enrollment in 2019 indicates that these plans represent a significant and
growing proportion of the individual market, and that the Trump Administration’s expansion of
these dangerous, unregulated plans has caused an increase in the availability of STLDI plans.
Additionally, the Committee finds that there was a significant uptick in enrollment in STLDI
plans by brokers during December 2018 and January 2019. Enrollment by brokers increased by
approximately 60 percent in December 2018, and by over 120 percent in January 2019,
compared to previous months. The increase in enrollment in December and January suggests
that these plans are benefiting from, and possibly capitalizing on the marketing and advertising
around the ACA’s open enrollment season.

STLDI plans operate in a significant regulatory gap, with
little federal or state oversight of their practices.

The federal government does not have comprehensive data on the availability and the
number of individuals enrolled in STLDI plans, nor does it appear to have taken any enforcement
action or conducted any oversight of insurers and brokers selling STLDI plans. Currently, 24
states have banned or restricted the sale of STLDI plans. The Committee finds that among states
that allow these plans to be sold, some states have not exercised sufficient regulatory authority to
protect consumers, and they have little information about the availability and type of STLDI
plans in their states. State regulators appear to exercise limited authority to monitor and regulate
STLDI plans, and to prevent noncompliant STLDI plans from being sold in their states. State
regulators also face challenges in taking disciplinary action and enforcement against insurers
found to be in violation of their state laws. Additionally, state regulators generally lack the
authority to preemptively conduct oversight of STLDI brokers who engage in deceptive
marketing tactics.

App. 121
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Brokers who sell STLDI plans receive significant financial
compensation for the sale of STLDI plans, and thereby

may be incentivized to engage in deceptive
and fraudulent marketing practices.

For the companies under the Committee’s investigation, brokers received up to ten times
the compensation rate for STLDI plans than for ACA-compliant plans. As a result, they are
incentivized to make the hard sell to consumers and engage in questionable tactics, such as
pushing consumers to purchase plans over the phone without reviewing any written information
or coverage documents, misleading consumers about the type of coverage they are purchasing,
failing to disclose that STLDI plans exclude coverage for pre-existing conditions, and failing to
disclose the plans’ significant coverage limitations and exclusions.

Marketing materials by STLDI insurers and brokers provide
consumers misleading or incomplete information, including failure
to disclose relevant plan limitations and exclusions.

The Committee finds that consumers seeking to purchase STLDI plans are deprived of
robust information to inform their purchasing decisions. While some marketing materials
provided by the STLDI plans include the appropriate limitations and exclusions, others provide
incomplete and misleading information about a plan’s limitations and exclusions. Some
marketing brochures do not provide consumers with all the information necessary in order to
make an informed decision about coverage options. For example, brochures may advertise
coverage for hospitalization, emergency room services, surgery, and prescription drugs.
However, some of the marketing materials fail to disclose to consumers that those benefits are
subject to significant limitations and exclusion or fail to list all of the plan’s limitations and
exclusions. These marketing materials may be confusing for consumers to understand and
comprehend.

STLDI insurers screen consumers for health status

and systematically discriminate against individuals
with pre-existing conditions.

Most of the insurers under investigation require consumers seeking coverage to complete
invasive and complex plan applications that require disclosure of medical history. These same
insurers deny coverage altogether to individuals with pre-existing conditions. Two of the
companies under the Committee’s investigation offer coverage to individuals with pre-existing
conditions, despite the fact that they offer STLDI policies that specifically exclude coverage for
pre-existing conditions. Two companies offer some STLDI plans that exclude coverage of basic

App. 122
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preventive care, including immunization and routine physical exams, and exclude coverage of
major medical conditions.

STLDI insurers systematically exclude coverage for major
medical conditions, as well as coverage of basic medical
services that consumers would reasonably expect to be
covered by health insurance.

STLDI insurers exclude coverage for most common medical diagnoses resulting from
pre-existing conditions, including diabetes, cancer, stroke, arthritis, heart disease, and substance
use and mental health disorders. STLDI insurers also often exclude coverage entirely for
prescription drugs, rehabilitative services, and maternity and newborn care, and some exclude
coverage entirely for mental health and substance use disorders. Some STLDI insurers also
impose significant limitations and exclusions on the limited benefits and services that are
covered, including for hospitalization, emergency services, and surgical services.

STLDI insurers engage in discriminatory practices against

women by denying women basic medical services and
charging women more than men for the same coverage.

All companies under the Committee’s investigation require women to disclose whether
they are pregnant. Most companies require women to disclose whether they are an expectant
parent, in the process of adoption, or in the process of undergoing infertility treatment. Women
who respond affirmatively are denied coverage. All insurers offer STLDI plans that exclude
coverage of maternity and newborn care. Some STLDI plans reviewed also exclude coverage of
routine pre-natal care, childbirth, and post-natal care, as well as consider a prior pregnancy, a
Cesarean delivery, breast or cervical cancer as a pre-existing condition. Additionally, two major
STLDI insurers offer STLDI plans that do not provide coverage for routine tests or preventive
screening procedures for women, one of which excludes coverage for pelvic exams and pap
smear exams. Some STLDI plans exclude coverage of drugs that prevent conception, including
birth control pills, implants, injections, and devices.

All eight STLDI insurers under the Committee’s investigation
deny claims for medical care through post-claims underwriting.

All eight STLDI insurers subject consumers to extensive and invasive post-claims review
process to determine whether the medical condition for which the claim was submitted may have

8
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resulted from a pre-existing condition or whether the enrollee had a health condition that should
have been disclosed by the applicant in the plan application. All eight companies require
enrollees and enrollees’ health care providers to provide medical and prescription drug records
dating back six months to up to five years, with one company requiring seven years of records.
Claims are closed or denied pending a final determination regarding whether the medical claim
filed is due to a pre-existing condition. All eight insurers deny a medical claim if a
determination is made that the medical claim submitted was due to a pre-existing condition and
subject to the pre-existing condition exclusion, or that it resulted from a pre-existing condition.
Claims are also denied if the STLDI insurers determine there were risk factors present at time of
enrollment, or the medical condition manifested itself in such a manner that would have caused
an ordinary prudent person to seek medical advice, diagnosis, care or treatment dating back six
months to up to five to seven years. In a number of cases the Committee reviewed, the STLDI
insurer’s conclusion that the claim was due to a pre-existing condition, or one that the patient
should have been aware of, is tenuous at best.

STLDI insurers also deny or close claims if the enrollee or the enrollee’s provider do not
provide the medical and prescription drug records within the time period requested, which can be
as short as 30 days. Some STLDI insurers also sometimes refuse to pay for medical claims that
are not due to pre-existing conditions or subject to any of the plan’s exclusions and limitations.
The claims are processed only after consumers retain attorneys or file complaints with state
regulators. The refusal of STLDI plans to pay legitimate claims result in tremendous financial
burden for consumers.

Most STLDI insurers rescind the underlying policy if a determination is made that the
enrollee had a prior health condition that should have been disclosed in the plan application, or if
there were certain risk factors present at the time of enrollment that the individual failed to
disclose. Some STLDI insurers disenroll consumers and deny claims for individuals who
develop medical conditions after enrollment. These individuals have their claims denied for
medical conditions that they were not previously diagnosed with or sought treatment. In these
instances, these companies assert that the consumer failed to disclose they had testing performed,
or were advised to have treatment or further medical evaluation. In one case, a consumer was
billed $280,000 and his coverage was rescinded after seeking treatment for an infection. The
company asserted that the patient previously had an ultrasound that revealed something
“suspicious for deep venous thrombosis”. In another instance, a patient was billed
approximately $190,000 for treatment of heart related condition, and the company rescinded the
coverage asserting that the patient failed to disclose that he was previously diagnosed with
diabetes. Some STLDI plans also rescind policies of cancer patients and deny claims related to
cancer treatment.
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The Committee staff offers the following recommendations

to address the investigation’s findings:
Subject STLDI plans to all of the ACA’s consumer protections at a federal level.

The Committee staff recommends federal legislation to subject STLDI plans to
all of the ACA'’s interlocking consumer protections, including guaranteed issue
and renewability, the ban on pre-existing condition exclusions, coverage of
the essential health benefits, the medical loss ratfio, and the prohibition on
rescissions.

In the absence of federal legislation, states should severely restrict STLDI.

The Committee staff recommend that states severely restrict these plans and
subject STLDI to the following requirements:

e Limit STLDI plan duration to 90 days;

e Prohibit renewability, including prohibiting the purchase of multiple STLDI
plans in one plan year;

e Prohibit the sale of STLDI plans during ACA's Open Enrollment;

e Subject STLDI plans to the ACA's consumer protection provisions;

including the requirement that they provide coverage for all essential

health benefits, cover pre-existing conditions, and prohibit rescissions;

and

Require STLDI plans to be sold only in-person.
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III. BACKGROUND

A. Short-Term Limited Duration Insurance (STLDI)

Short-Term Limited Duration Insurance (STLDI) is an insurance product that provides
coverage for a limited period, originally designed to help individuals transition from one health
plan to another when they experience a temporary gap in health coverage. The Public Health
Service Act (PHSA) defines “individual health insurance coverage” as “health insurance
coverage offered to individuals in the individual market, but [which] does not include short-term
limited duration insurance.” STLDI is also exempt from the definition of “individual health
insurance coverage” under the Health Insurance Portability and Accountability Act of 1996
(HIPAA). Whereas HIPAA required all other individual health insurance to be guaranteed
renewable and required certain protections for individuals with pre-existing conditions, STLDI
was exempt from these requirements, including the guaranteed availability and guaranteed
renewability provisions of HIPAA.

The ACA did not change the PHSA’s definition of STLDI, while establishing a number
of federal requirements on individual and small group market health plans, including
comprehensive consumer protections for individuals with pre-existing conditions. The ACA
prohibited insurers from basing applicant eligibility on health status-related factors, required
guaranteed issue and guaranteed renewability, and banned the practice of rescissions. The ACA
also prohibited insurers from varying premiums based on health status, claims experience,
medical history, and gender. The law required health plans to vary premiums based only on four
factors: type of enrollment, geographic rating area, age, and tobacco use. The ACA required
plans to cover ten categories of essential health benefits, provide coverage of preventive services
without cost-sharing, and prohibited plans from excluding coverage for pre-existing health
conditions. The ACA banned annual and lifetime coverage limits, and required plans to comply
with annual limits on out-of-pocket spending. The ACA also required plans to spend a minimum
percentage of premium revenue on medical claims, known as medical loss ratio (MLR). The
ACA required plans in the individual and small group markets to meet a minimum MLR of 80
percent.

STLDI plans are exempt from all of the ACA’s consumer protection provisions. As a
result, STLDI plans can be medically underwritten, vary premiums based on health status or
gender, exclude coverage for pre-existing conditions, and include annual or lifetime limits.
STLDI plans can offer limited benefits coverage and are not subject to cost-sharing limits.
Given these coverage limitations, STLDI plans on average have lower premiums than ACA-
compliant plans.! However, while consumers may experience up front savings in premiums,
individuals are faced with significant out of-pocket expenses, and limitations and exclusions
when they need health care.

! Kaiser Family Foundation, Why Do Short-Term Health Insurance Plans Have Lower
Premiums Than Plans That Comply with the ACA? (Oct. 31, 2018) (www.kff.org/health-
reform/issue-brief/why-do-short-term-health-insurance-plans-have-lower-premiums-than-plans-
that-comply-with-the-aca/).
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The ACA’s consumer protection provisions went into full effect in 2014. However,
insurers continued to sell STLDI plans that lasted for up to 364 days. STLDI plans were being
marketed as an alternative to comprehensive, major medical insurance despite the fact that
STLDI plans are not subject to the ACA’s market reform provisions.? This resulted in a parallel
market that exposed consumers seeking comprehensive coverage to increased premiums and
greater risk.> It also caused confusion for consumers as some may have been unaware that they
were purchasing plans that did not provide comprehensive coverage.* In 2016, the Department
of Health and Human Services (HHS), the Department of Labor (DOL), and the Department of
Treasury (Treasury) issued final regulations limiting STLDI plan duration to three months.> The
final regulation also required STLDI plans to include prominent notices that the coverage does
not constitute qualifying health coverage for purposes of satisfying the ACA’s individual
mandate.

On August 3, 2018, the Trump Administration issued a final rule expanding the
availability of STLDI plans.® The final rule extended the maximum duration of STLDI plans
from three months to up to 364 days, and allowed insurers to renew STLDI plans further for up
to 36 months. The latter policy, to allow STLDI plans to be renewed for up to 36 months, was
not included in the Administration’s proposed rule, and stakeholders did not have an opportunity
to comment on this proposal.” The Committee believes extension of short-term policies for up to
36 months is contrary to the law.® The final rule revised the notice requirement, requiring plans
to advise consumers that the coverage “is not required to comply with federal requirements for
health insurance, principally those contained in the Affordable Care Act.” The final rule also
required the notice to state that coverage may have annual or lifetime dollar limits on benefits,

2 The Short-Term, Limited-Duration Coverage Final Rule: The Background, The
Content, And What Could Come Next, Health Affairs Blog (Aug. 1, 2018)
(www.healthaffairs.org/do/10.1377/hblog20180801.169759/full/).

3 Department of the Treasury, Department of Labor, Department of Health and Human
Services, Excepted Benefits, Lifetime and Annual Limits; and Short-Term, Limited-Duration
Insurance, 81 Fed. Reg. 210 (Oct. 31, 2016) (www.govinfo.gov/content/pkg/FR-2016-10-
31/pdf/2016-26162.pdf) (final regulations).

4 See note 2.
> See note 3.

6 Department of the Treasury, Department of Labor, Department of Health and Human
Services, Short-Term, Limited-Duration Insurance, 83 Fed. Reg. 150 (Aug. 3, 2018)
(www.govinfo.gov/content/pkg/FR-2018-08-03/pdf/2018-16568.pdf) (final rule).

" Department of the Treasury, Department of Labor, Department of Health and Human
Services, Short-Term, Limited-Duration Insurance, 83 Fed. Reg. 35 (Feb. 21, 2018)
(www.govinfo.gov/content/pkg/FR-2018-02-21/pdf/2018-03208.pdf) (proposed rule).

8 Brief Amicus Curiae of the U.S. House of Representatives in Support of Appellants,
Association for Community Affiliated Health Plans v. United States Department of the Treasury,
D.D.C. (No. 19-5212).
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and that consumers should be “aware of any exclusions or limitations regarding coverage of pre-
existing conditions or health benefits (such as hospitalization, emergency services, maternity
care, preventive care, prescription drugs, and mental health and substance use disorder
services).”

B. State Regulation

States are the primary regulators of insurance, and state laws and regulations governing
STLDI plans vary widely.” As of December 2019, STLDI plans are effectively banned in
Massachusetts, California, New Jersey, and New York.!°

A number of other states have also implemented laws or adopted regulations that restrict
access, limit the allowed duration, and prohibit renewability of STLDI. For instance, Rhode
Island requires STLDI plans to cover pre-existing conditions, and prohibits insurers from setting
premiums based on medical history.!! In Colorado, STLDI plans are limited to plan duration of
six months, required to be available to consumers regardless of health status or medical history,
and have to provide coverage for essential health benefits.!> Connecticut requires STLDI to
cover the ACA’s essential health benefits and limited the plan duration to six months with no
renewals.'> Hawaii prohibits insurers from selling STLDI plans to individuals who are eligible
to buy coverage through the ACA Marketplace, and limited the plan duration to three months. !4
Maine prohibits STLDI plans from being marketed or sold during the ACA’s annual open
enrollment period, requires brokers to check for and inform applicants when they may be eligible

? The Commonwealth Fund, What Is Your State Doing to Affect Access to Adequate
Health Insurance? (www.commonwealthfund.org/publications/maps-and-
interactives/2019/nov/what-your-state-doing-affect-access-adequate-
health?redirect source=/publications/interactive/2018/nov/what-your-state-doing-affect-access-
adequate-health-insurance) (accessed Mar. 4, 2020).

10 Milliman, The impact of short-term limited-duration policy expansion on patients and
the ACA individual market (Feb. 25, 2020).

' Community Catalyst, The Advocate’s Guide to Short-Term Limited Duration Insurance
(June 2019) (www.communitycatalyst.org/resources/tools/guide-health-insurance-
reform/pdf/Advocates-Guide-to-Short-Term-Plans-FINAL2.pdf)

12 Colorado Department of Regulatory Agencies, Updated regulation to govern short-
term health plans in Colorado (Jan. 28, 2019) (www.colorado.gov/pacific/dora/news/updated-
regulation-govern-short-term-health-plans-colorado) (press release).

13 The Commonwealth Fund, States Step Up to Protect Insurance Markets and
Consumers from Short-Term Health Plans (May 2019).

4 H.B. No. 1520, H.D. 2, S.D. 1, C.D. 1 (2018)
(www.capitol.hawaii.gov/session2018/bills/GM1301 _.pdf).
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for ACA Marketplace subsidies, and requires STLDI plans to be sold only in-person.'> As of
December 2019, no insurer offers STLDI plans in Rhode Island, Maine, Connecticut, Colorado,
and Hawaii.!® Delaware, the District of Columbia, New Mexico, Maryland, Washington,
Vermont, and Oregon have limited STLDI plan duration to three months and prohibited
renewals.!” Ten states have limited plan duration to between 3 and 11 months.'® In over 25
states, STLDI plans are allowed for a duration of 11 months or longer.'

In states that allow these plans to be sold, state regulators have little information and
insight about the STLDI plan availability in their states.’’ The Commonwealth Fund found that a
number of states do not require annual reapproval of STLDI plans once insurers have filed for
approval.?! As a result, they may not have insight into the availability and type of STLDI plans
being sold in their states.

In a number of states, there is limited authority under state law to regulate STLDI plans
generally, particularly when STLDI plans are marketed and sold through out-of-state
associations.?? For instance, insurers can receive approval for STLDI plans in one state and then
sell the same plans in a different state through an out-of-state association. Some states do not
have the authority to regulate out-of-state associations or a mechanism to monitor sales by out-
of-state associations.?? In these states, STLDI plans are being sold through out-of-state

15 An Act Regarding Short-term, Limited-duration Health Plans, Pub. L. No. 2019,
Chapter 330 (2019).

16 Milliman, The impact of short-term limited-duration policy expansion on patients and
the ACA individual market (Feb. 25, 2020).

17 More States Protecting Residents Against Skimpy Short-Term Health Plans, Center on
Budget and Policy Priorities (Feb. 6, 2019) (www.cbpp.org/blog/more-states-protecting-
residents-against-skimpy-short-term-health-plans).

18 Center on Budget and Policy Priorities, State Limitations on Duration of Short-Term
Health Insurance Plans (Feb. 2019) (www.cbpp.org/state-limitations-on-the-duration-of-short-
term-health-insurance-plans-february-2019) (accessed Mar. 4, 2020).

¥ 1d.

20 Do States Know the Status of Their Short-Term Health Plan Markets?, The
Commonwealth Fund (Aug. 3, 2018) (www.commonwealthfund.org/blog/2018/do-states-know-
short-term-health-plan-markets).

2.

22 Short-Term Health Plans Sold Through Qut-of-State Associations Threaten Consumer
Protections, The Commonwealth Fund (Jan. 31, 2019)
(www.commonwealthfund.org/blog/2019/short-term-health-plans-sold-through-out-state-
associations-threaten-consumer-protections).

2 d.
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associations that have not been approved or reviewed by state regulators.>* For instance, the
Commonwealth Fund found that STLDI plans offered by UnitedHealthOne were being sold in
Florida, Iowa, and Mississippi when the plans were approved under Arkansas law. The same
report concluded that consumers who join out-of-state associations may not know that they are
losing access to the consumer protections of their home state.?

C. The Democratic Committee Staff Investigation

In January of 2019, the Committee began examining the practices of STLDI insurers, in
response to growing concerns raised by consumer advocates and press accounts of STLDI plans
leaving consumers with massive unpaid medical bills. For example, in 2017, the New York
Times published an article reporting multiple troubling cases where consumers enrolled in
STLDI plans were left without comprehensive coverage for expensive health care costs. The
Times reported that a heart attack victim was left with $900,000 in medical bills after his insurer
refused to cover bypass surgery under his STLDI plan, and a stroke victim “was left with
$250,000 in unpaid medical bills because the policy did not cover prescription drugs and other
basic treatment.””*

The Committee convened a hearing on February 13, 2019, entitled “Strengthening Our
Health Care System: Legislation to Reverse ACA Sabotage and Ensure Pre-Existing Conditions
Protection.” During the hearing, the Committee considered a number of legislative bills to
protect Americans with pre-existing conditions, including H.R. 1010 which would overturn the
Administration’s STLDI final rule, giving it no force or effect. The Committee received
testimony from a number of witnesses including Ms. Jessica Altman, Commissioner of
Pennsylvania insurance Department, Ms. Katie Keith, Associate Research Professor and Adjunct
Professor of Law at Georgetown University, Ms. Grace-Marie Turner, President of Galen
Institute, and Mr. Sam Bloechl. Mr. Bloechl, a patient from Chicago, wrote in testimony to the
Committee that he was diagnosed with cancer while enrolled in a STLDI plan.?” His insurer
refused to pay for his cancer treatment, leaving him with $800,000 in medical bills. The insurer
deemed Mr. Bloechl’s cancer diagnosis a pre-existing condition, even though Mr. Bloechl was
diagnosed with cancer after he enrolled in the STLDI plan.

Commissioner Altman testified to the Committee regarding numerous incidents involving
consumers enrolled in STLDI plans whose coverage were retroactively rescinded by insurers.

24 Id
B

26 Without Obamacare Mandate, ‘You Open the Floodgates’ for Skimpy Health Plans,
The New York Times (Nov. 30, 2017) (www.nytimes.com/2017/11/30/health/health-insurance-
obamacare-mandate.html).

27 House Committee on Energy and Commerce, Hearing on Strengthening Our Health
Care System: Legislation to Reverse ACA Sabotage and Ensure Pre-Existing Conditions
Protections, 116th Cong. (Feb.13, 2019).
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One consumer was diagnosed with heart failure while enrolled in a STLDI plan.*®

Commissioner Altman testified that after the consumer filed a claim for medical services, the
insurer denied coverage even though the consumer had not been previously diagnosed or treated
for his condition. Over the last two years, there have been additional articles in the press of
consumers enrolled in STLDI plans who were left without comprehensive coverage and stuck
with exorbitant medical bills. Bloomberg reported on a patient who experienced a heart attack
and was left with $244,477 in medical bills.?’ The STLDI insurer, Everest Reinsurance, refused
to pay for the patient’s medical bills. Additionally, Bloomberg reported that the insurance broker
affiliated with Health Insurance Innovations (HII) led the consumer to believe that the STLDI
plan by Everest Reinsurance provided comprehensive coverage.

The Committee also examined troubling accounts of consumers who sign up for STLDI
plans and are misled about whether the plans comply with the ACA’s comprehensive consumer
protection requirements. A study by the Georgetown University Health Policy Institute found
that insurers and brokers selling STLDI plans often engage in marketing tactics that can mislead
consumers about the nature of the insurance policy they are purchasing, and often fail to provide
consumers with detailed plan information such as the medical services and benefits excluded
from coverage.>® The report found that brokers selling STLDI plans over the phone pressure
consumers to quickly purchase STLDI plans without providing written information, including
information on the benefits covered.

The Committee’s initial examination of these plans yielded disturbing information about
how insurance companies that sell STLDI discriminate against individuals with pre-existing
conditions and put consumers at significant financial risk.

In March 2019, the Committee officially launched its investigation by sending letters

to fourteen companies that either sell or assist consumers in enrolling in STLDI plans,
requesting documents and information about industry practices.

D. Overview of Insurers and Brokers

The Committee sent requests for information and documents

to the following STLDI insurers:

Blue Cross of Idaho Health Service, Inc. (BCI) is a not-for-profit mutual
insurance company based in Idaho that offers health insurance products and

®1d.

2 Health Insurance That Doesn’t Cover the Bills Has Flooded the Market Under Trump,
Bloomberg Businessweek (Sept. 17, 2019) (www.bloomberg.com/news/features/2019-09-
17/under-trump-health-insurance-with-less-coverage-floods-market).

30 Georgetown University Health Policy Institute, The Marketing of Short-Term Health
Plans: An Assessment of Industry Practices and State Regulatory Responses, (Jan. 31, 2019)
(www.rwjf.org/en/library/research/2019/01/the-marketing-of-short-term-health-plans.html).
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services. BClis an independent licensee of the Blue Cross and Blue Shield
Association, and offers STLDI plans that are available for a period of up to ten
months in duration.

Arkansas Blue Cross Blue Shield (Arkansas BCBS) is based in Arkansas, and
offers three types of STLDI plans that range in duration from 30 days to 364-
days.

Cambia Health Solutions (Cambia) is the parent company of LifeMap
Assurance Company (LifeMap) headquartered in Oregon. LifeMap is a
Cambia subsidiary that offers STLDI plans in Idaho, Oregon, Utah, and
Washington. All of LifeMap’s STLDI plans have a duration of 90 days or less.

National General Accident and Health (National General) is the marketing
name for products underwritten by National Health Insurance Company
(“NHIC"). NHIC offers STLDI plans in over 30 states with plan duration of up to
364 days.

Everest Reinsurance Company (Everest) is a Delaware-domiciled insurance
company, operating as a state-licensed carrier across the United States.
Everest offers plans in 26 states, including as individual policies in 8 states and
through associations in 18 states. Everest offers STLDI plans with plan duration
of up to 364 days. Everest Re Group, Ltd is the holding company, and is
domiciled in Bermuda.

Independence Holding Company (IHC) is a publicly traded holding company
that offers a range of insurance products. Independence American Insurance
Company (IAIC) is a wholly owned indirect subsidiary of IHC that offers STLDI
plans in 35 states with plan duration of up to 364 days.

UnitedHealth Group is the parent company of Golden Rule Insurance
Company (Golden Rule). Golden Rule offers STLDI plans in 31 states, either
through individual policies or through non-employer associations.

LifeShield National Insurance Co. (LNIC) offered STLDI plans in over 30 states
that range in duration from three months to 364 days. In October 2019, LNIC
gave notice that it was discontinuing the sale of STLDI plans and provided
enrollees a 90-day phase out period.

The Committee requested that each STLDI insurer provide information on the number of
individuals enrolled in STLDI plans for each state in which the company sells these plans for
2018 and 2019 plan years, and the average loss ratios and profit margins for the company’s
STLDI products. The Committee also requested the companies to provide information on how
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much commission the companies provide to brokers and agents for the sale of STLDI plans and
ACA-compliant plans. The Committee also requested that the companies provide information
on marketing practices, including an explanation of how they market STLDI plans to consumers.
Lastly, the Committee requested the companies to provide a written explanation of how they
process medical claims.

The Committee also requested the following documents from each STLDI company
under the Committee’s investigation: 1) documents provided to applicants seeking STLDI
coverage, including plan applications; 2) marketing materials and plan documents for STLDI
policies offered in each state; 3) consumer complaints documents; and 4) the company’s policies
on post-claims underwriting, including each company’s claims review manuals and data on
number of claims denied and policies rescinded.

The Committee requested information and documents

from the following insurance brokers:

eHeadlth (eHealth) is an Internet-based health insurance agency that sells
health insurance products including STLDI plans.

Healthcare Solutions Team (HST) is a managing general agency that contracts
with independent agents and brokers who provide consumers assistance in
purchasing health insurance, including STLDI.

Anthem (Anthem) is the parent company of Designated Agent Company
(DAC), a company comprised of external agents and internal Anthem
licensed agents. DAC markets and sells STLDI plans that are developed and
underwritten by IHC.

Pivot Health (Pivot) offers STLDI plans in 30 states as individual policies and
through associations. Pivot offers STLDI plans underwritten by Companion Life,
and the products range in duration from 90 to 364 days.

Health Plan Intermediaries Holding known under the trade name Health
Insurance Innovations. “HII” is a cloud-based technology platform that allows
carriers and brokers to sell STLDI plans. On March 6, 2020, HIl announced that
it had officially been renamed Benefytt Technologies, Inc.

AgileHealthinsurance (Agile) is a tradename of HealthPocket, Inc., an indirect
subsidiary of HIl. Agile operates as an online insurance agency that sells
insurance products, including STLDI plans.

The Committee requested that each company provide information on the number of
individuals the companies’ agents and brokers enrolled in STLDI plans for each state in which
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the company markets these plans for 2018 and 2019 plan years. The Committee requested that
the companies provide information on how much commission they receive for the sale of STLDI
plans and ACA-compliant plans. The Committee also requested that the companies provide
information on marketing practices, including an explanation of how they market STLDI plans to
consumers.

Additionally, the Committee requested the following documents from the insurance
brokers under the Committee’s investigation: 1) documents provided to applicants seeking
STLDI coverage, including plan applications; 2) marketing materials and plan documents for
STLDI policies offered in each state; and 3) consumer complaints documents.

With respect to the consumer complaints documents, the Committee represented the
complaint file as it existed at the point in time in which the complaints were produced to the
Committee, and as the consumer presented the facts in the complaint. The Committee provided
opportunities for all of the companies under the investigation to provide material updates to the
complaint files, including any further adjudications or amounts paid on behalf of enrollees, and
incorporated updates where provided.

The Committee conducted phone calls with all of the companies under the Committee’s
investigation and followed up over the past fifteen months to request additional information and
seek clarification as needed. The Committee also received numerous briefings from HII.

The appendix includes plan applications and examples of companies’ marketing
documents. The Committee acknowledges that the companies designated these documents as
confidential and made such indications in writing. However, the Committee sees no basis for the
confidentiality claims asserted by the companies. The STDLI applications and marketing
documents are consumer facing and available to prospective and actual enrollees. Therefore,
they cannot be claimed to include trade secrets or confidential, commercial, and proprietary
information as any competitor could access this information via public facing websites.
Additionally, while the Committee agreed to take into consideration such assertions of
confidentiality, the Committee made clear from the outset that ultimately any assertions of
confidentiality would need to be weighed against the interests in its disclosure. The Committee
concludes that the interest of public disclosure here outweighs the attenuated claims of
confidentiality asserted by the companies.
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IV.  FINDINGS

A. STLDI Plans are Widely Available and Represent a Growing Proportion of the
Individual Market

The Committee finds that STLDI plans are widely available in certain states and insurers
offer STLDI plans that range in plan duration from 30 days to 364 days depending on state laws
and restrictions.

During the 2018 plan year, there were approximately 2.36 million consumers
enrolled in STLDI plans across the nine companies the Committee investigated.’! 3> There
were approximately 3.0 million consumers enrolled in STLDI plans during the 2019 plan
year across the same nine companies. There was an increase of over 600,000 individuals in
STLDI plans in 2019. The significant uptick in enrollment in 2019 indicates that these plans
represent a significant and growing proportion of the individual market. Additionally, the
enrollment data suggests that the Trump Administration’s regulatory actions has caused an
increase in the availability of STLDI plans.

To date, there has been little research or data on the number of individuals enrolled in
STLDI plans. The Committee included nine of the major sellers of STLDI plans in our inquiry
and believe we have captured most of the companies with the greatest market share in our
investigation. However, we note that due to the highly unregulated nature of these products, lack
of data or public information on the companies selling these products, and the lack of state or
federal oversight, overall enrollment is likely higher than what we have captured in our analyses.

31 All companies under the Committee’s investigation provided enrollment data for both
2018 and 2019 plan years. The data represent the total number of individuals enrolled in a
STLDI plan by each company. The month by month enrollment data also represents the total
number of individuals enrolled in a STLDI plan in that month. In cases where only aggregate
annual enrollment data were given, the number of unique individuals enrolled per month was
calculated as an average.

32 The Committee included Pivot as part of the aggregate enrollment data. Pivot sells
STLDI plans on behalf of Companion Life Insurance, a major STLDI insurer. Companion Life
Insurance was not subject to the Committee’s investigation.
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2018 Enrollment

250,000

200,000
150,000
100,000

50,000

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Enrollees

The data represents the total number of individuals enrolled in STLDI plans across all insurers during 2018 plan year.*

2019 Enrollment
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The data represents the total number of individuals enrolled in STLDI plans across all insurers during 2019 plan year.

During the 2018 plan year, there were approximately 337,468 individuals who were sold
STLDI plans by the five brokers under the Committee’s investigation, and 338,339 individuals
were sold STLDI plans during 2019 plan year.** The Committee finds that there was an
uptick in enrollment in STLDI plans by brokers during December 2018 and January 2019.

33 The data represent the aggregate number of individuals enrolled in STLDI plans across
all STLDI insurers. The month by month enrollment data also represents the total number of
individuals enrolled in a STLDI plan in that month.

34 Pivot’s enrollment data was not aggregated as part of the overall broker enrollment
data. The company’s enrollment data was captured as part of the insurer enrollment data.
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Enrollment by brokers increased by approximately 60 percent in December 2018
compared to November 2018, and by over 120 percent in January 2019, compared to
November 2018. The increase in enrollment in December and January coincided with the
ACA’s Open Enrollment.

2018 Enrollment
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The data represents the total number of individuals enrolled in STLDI plans across STLDI brokers during 2018 plan year.

2019 Enrollment
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The data represents the total number of individuals enrolled in STLDI plans across STLDI brokers during 2019 plan year.

There is widespread availability of STLDI plans in states that have not taken any
regulatory action to restrict the sale and duration of STLDI plans. Of the total number of
individuals enrolled in SLTDI plans, approximately 28 percent of the consumers enrolled
in STLDI plans are in Florida and Texas across 2018 and 2019 plan years. Arizona,
Georgia, Illinois, North Carolina, Ohio, Missouri, Indiana, Tennessee, and Wisconsin also
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make up a bulk share of enrollment. All of these states with the exception of Illinois allow
STLDI plans to be sold for up to 364 days or to be renewable for up to 36 months.3*

2019 Enrollment (Top 10 States)
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The data represents the total number of individuals enrolled in STLDI plans across the top ten states during 2019 plan year.

1. Trump Administration’s Expansion of STLDI Plans has Caused an Increase
in the Availability of these Plans

A majority of the STLDI plans offer policies with a plan duration of up to 364 days.

o Golden Rule, LNIC, TAIC, Everest, NHIC, and Arkansas BCBS all offer STLDI
plans that range in plan duration from 30 days to 364 days.*

e BCl offers STLDI plans that are available for a period of up to ten months in
duration.

e LifeMap is the only insurer that offers STLDI plans with duration of 90 days or
less.

Five of the eight STLDI companies offer consumers the opportunity to re-enroll in
STLDI plans for a period that ranges from 24 months to 36 months.

e Golden Rule offers “TriTerm” STLDI plans that allow consumers purchasing a
single STLDI policy to purchase the policy for three consecutive terms totaling up
to 36 months.

e Arkansas BCBS, and IAIC also offer STLDI plans that can be renewed to provide
coverage for up to 36 months. LNIC offered plans that could be renewed to
provide coverage for up to 36 months.

35 Milliman, The impact of short-term limited-duration policy expansion on patients and
the ACA individual market (Feb. 25, 2020).

36 LNIC has ceased the sale of STLDI plans.

23
App. 138



Case 4:20-cv-00283-O Document 46 Filed 11/15/21 Page 141 of 314 PagelD 692

e NHIC offers STLDI plans that renew for up to 36 months.

However, given that many STLDI plans are not renewable, consumers who are newly
diagnosed with a condition are left uninsured until the next ACA Open Enrollment period,
regardless of whether the policy is renewable, and are therefore exposed to health care providers’
full billed charges. For consumers whose coverage is rescinded, they are not only left uninsured
but stuck with the unpaid medical bills.

Individuals who purchase consecutive policies may not fully understand the policies’
limitations and exclusions, including the pre-existing conditions exclusions.

e For instance, based on consumer complaints documents provided to the
Committee, one consumer who was enrolled in multiple STLDI plans offered by
IAIC first visited a primary care doctor for stomach pain, and then subsequently
visited a gastroenterologist while covered under another STLDI plan by TAIC.
IAIC denied all claims for the gastroenterologist visit asserting that it was due to
pre-existing conditions even though the consumer first experienced stomach pain
and related symptoms while enrolled in the company’s STLDI plan.’’

e Another consumer enrolled in multiple STLDI plans offered by IAIC was billed
approximately $11,000 for a knee surgery and other related services.>® The
consumer was diagnosed with osteoarthritis while enrolled in the first STLDI
plan. During the second policy, the consumer had knee surgery but IAIC denied
the claims asserting that the surgery was due to pre-existing condition.*

e A consumer enrolled in multiple STLDI plans by Golden Rule was treated for a
heart condition. However, Golden Rule denied the claims for the treatment. The
company asserted that the claims submitted was due to pre-existing condition
because the consumer was previously diagnosed while enrolled in a different
Golden Rule STLDI plan.*’ In a letter to the patient, the company wrote that
exclusion of pre-existing conditions applies to medical conditions treated under
previous policies.*!

37 Letter from Prescription Drug MAC Appeals Investigatory, Life and Health Section,
Maryland Insurance Administration, to Standard Security Life Insurance Company of New York
(2018) (IHC00004171); Letter from Compliance Specialist, IHC Carrier Solutions, to Maryland
Insurance Administration (2019) (IHC00004179); Ebix Health Administration Exchange,
Payment Authorization Form (2015).

38 Letter from Complainant, to Ohio Department of Insurance (2018) (IHC00002328).

39 Letter from Insurance Paralegal, IHC Carrier Solutions, Independence Holding Group,
to Ohio Department of Insurance (2018) (IHC00002330).

40 Letter from Senior Appeals Representative, Golden Rule Insurance Company, to
Complainant (2018) (2018 14362 Golden Rule).

Yd.
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B. States Have Limited Authority to Conduct Oversight of STLDI Plans and
Federal Oversight is Nonexistent

Currently, 24 states have banned or restricted the sale of STLDI plans. In states that
allow these plans to be sold, state regulators lack sufficient regulatory authority to protect
consumers, or fail to exert such authority, and have little information about the availability and
type of STLDI plans in their states.*> State regulators face limitations on their authority to
prevent noncompliant STLDI plans from being sold in their states, and may face challenges in
taking disciplinary action and enforcement against insurers found to be in violation. State
regulators generally lack the authority to preemptively conduct oversight of STLDI brokers who
engage in deceptive marketing tactics.*> 44

Insurers offer STLDI plans through both the individual market and through associations.
Insurers sell STLDI plans through associations that have minimal requirements in order for an
individual to join the association and purchase STLDI coverage. Whereas association health
plans (AHPs) are subject to the Employee Retirement Income Security Act of 1974 (ERISA) and
employer groups and associations offer AHPs to provide health coverage for their employees,
associations that offer STLDI plans are not required to have a relationship with an employer
plan. Associations serve as a vehicle for insurers to offer STLDI plans, and can enable them to
skirt state regulations.

Six of the STLDI insurers under the Committee’s investigation offer STLDI
through associations.*> Across the six companies, there were 1.7 million consumers
enrolled in STLDI plans through associations in 2018 plan year, and approximately 2.2
million individuals enrolled in 2019. This is a very significant percentage of overall
enrollment in STLDI amongst the companies under the Committee’s investigation, and
suggests that STLDI insurers are aggressively pursuing sales through out-of-state
associations, possibly to take advantage of these regulatory gaps. Two companies under the
Committee’s investigation primary sell STLDI plans through these non-employer associations,
and enrollment through associations make up over 70 percent of their overall enrollment.*¢

In a number of states, there is either limited authority under state laws to regulate STLDI
plans generally or states exercise limited authority, particularly when they are sold through out-

42 Do States Know the Status of Their Short-Term Health Plan Markets?, The
Commonwealth Fund (Aug. 3, 2018) (www.commonwealthfund.org/blog/2018/do-states-know-
short-term-health-plan-markets)

Bd

4 The Marketing of Short-Term Health Plans, Georgetown University Health Policy
Institute (Jan. 31, 2019).

45 One STLDI company ceased offering STLDI plans through associations in 2019.

46 Enrollment data was provided to the Committee by both companies.
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of-state associations.*’ For instance, some states either do not have the authority to regulate out-
of-state associations, or have exempted plans issued by out-of-state associations from their
market standards. Insurers who offer STLDI plans through out-of-state associations can
bypass state laws and regulations in states in which they do not file their products.*® As a
result, states may face significant challenges in monitoring and regulating STLDI plans.
Some states also do not have the mechanism to monitor sales by out-of-state associations.*’

Insurers use these regulatory loopholes as a vehicle to market and sell STLDI policies
through out-of-state associations.

e Everest offered STLDI plans through non-employer associations in 18 states in
plan year 2018.%° The company sells STLDI plans through out-of-state
associations in six states that do not exert jurisdiction over out-of-state association
group policies. This includes Alabama, Arizona, Georgia, Ohio, Pennsylvania,
and Wisconsin.! > In these states, Everest sells STLDI plans that are filed with
and approved by Delaware and Illinois.>?

e NHIC offers STLDI plans through non-employer associations in 21 states.’* In
Arizona and Michigan, NHIC sells STLDI plans that are approved in another

47 Short-Term Health Plans Sold Through Out-of-State Associations Threaten Consumer
Protections, The Commonwealth Fund (Jan. 31, 2019)
(www.commonwealthfund.org/blog/2019/short-term-health-plans-sold-through-out-state-
associations-threaten-consumer-protections).

B
9 1d

30 Letter from Sanjoy Mukherjee, Executive Vice President, General Counsel, and
Secretary, Everest Re Group, Ltd., to Rep. Frank Pallone, Jr., Chairman, House Committee on
Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman, Subcommittee on Health, Rep.
Diana DeGette, Chair, Subcommittee on Oversight and Investigations (May 7, 2019) (Everest’s
Narrative Response).

.

52 0n June 19, 2020, Everest informed the Committee that it had ceased offering plans in
Pennsylvania.

3.

34 Letter from Vice President, Managing Attorney, National General Accident & Health,
to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce, Rep. Anna
Eshoo, Chairwoman, Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on
Oversight and Investigations (Apr. 16, 2019) (National General’s Narrative Response).
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state.”> Both Arizona and Michigan do not require filing of plans issued on an
association platform if the master policy is issued outside of the state.®

e In 2018, Golden Rule offered STLDI coverage through non-employer-based
association in 19 states. Golden Rule files its policy both in the state in which
coverage is offered, and in the state which the association master policy is filed.
The company offers STLDI coverage to members of the Federation of American
Consumers and Travelers (FACT), a non-employer-based association based in
Arkansas that serves as an information hub on consumer issues, and offers its
members products and services in a variety of areas.”’

e According to data provided to the Committee, LNIC offered STLDI plans through
three different non-employer-based associations in 23 states. LNIC offered
STLDI plans through Med-Sense Guaranteed Association (Med-Sense),
Association of United Internet Consultants (AUIC), and National Congress of
Employers.® LNIC offered STLDI plans in a number of states that do not exert
jurisdiction over out-of-state associations or require a filing.>* This includes
Georgia, Arizona, Ohio, Pennsylvania, and Alabama.

States that do not exert jurisdiction over out-of-state association policies have
experienced a proliferation of STLDI plans that were not reviewed or approved by their state
regulators.

> d.
1d.

57 Letter from Chief Executive Officer, UnitedHealthcare, Ancillary & Individual, to Rep.
Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce, Rep. Anna Eshoo,
Chairwoman, Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight
and Investigations (Oct. 4, 2019) (Golden Rule’s Narrative Response).

38 Letter from LifeShield National Insurance Company, to Rep. Frank Pallone, Jr.,
Chairman, House Committee on Energy and Commerce (May 6, 2019) (LifeShield’s Narrative
Response).

59 Letter from LifeShield National Insurance Company, to Rep. Frank Pallone, Jr.,
Chairman, House Committee on Energy and Commerce (Aug. 23, 2019) (LifeShield’s Narrative
Response).
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For instance, Commissioner Altman of the Pennsylvania
Insurance Department testified that the Insurance
Department *has repeatedly learned of STLDI being sold

within Pennsylvania that has not been approved by [the]
Department”, and that it presents a significant challenge to
the Department in ensuring that consumers are protected.s0

In these states, regulators may not have the ability to effectively monitor their markets
and protect consumers who face problems getting medical services covered or their claims
properly adjudicated. Consumers also may not be aware that they lose protections under their
state law, including the right to an external appeal.®!

There is no oversight of STLDI plans and brokers by the federal government. The
federal government does not have comprehensive data on the availability and the number of
individuals enrolled in STLDI plans.®?

In discussion with Committee staff, a senior Agency official

conceded that the federal government is not in a position

to take enforcement action or conduct active oversight of
STLDI insurers and brokers.s3

0 House Committee on Energy and Commerce, Hearing on Strengthening Our Health
Care System: Legislation to Reverse ACA Sabotage and Ensure Pre-Existing Conditions
Protections, 116th Cong. (Feb.13, 2019).

61 Emily Curran, Dania Palanker, and Sabrina Corlette, Short-Team Health Plans Sold
Through Out-of-State Associations Threaten Consumer Protections, The Commonwealth Fund
(Jan. 31, 2019).

62 Briefing by Center for Medicare & Medicaid Services, to House Committee on Energy
and Commerce Staff (June 19, 2019).
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The agency also stated they are concerned with some of the marketing practices by STLDI
brokers and agents, but have not taken any enforcement action to date.** In an Energy and
Commerce hearing on HHS’s Fiscal Year 2021 Budget, HHS Secretary Alex Azar stated that
oversight of STLDI plans is a state responsibility.®

C. Some STLDI Brokers Engage in Misleading and Fraudulent Marketing
Practices

Health Plan Intermediaries Holdings is known under the trade name Health Insurance
Innovations (HIIQ) or “HII”. HII brands itself as a cloud-based technology platform that “links
carriers and distributors for the sale of health insurance plans,” including STLDI plans.®® HII
markets itself as an online platform that provides access to insurance products to individuals
through an external distribution of independently licensed third-party agents.®” HII also owns
“AgileHealthInsurance”, a licensed online insurance agency that sells health insurance plans,
including STLDI plans to consumers through Agile’s website.®

HII maintains that HIIQ is a “technology platform” and a third-party billing administrator.
The company further maintains that its technology platform “simplifies the insurance application
process via direct electronic communication with carriers, enabling license insurance agents to
provide consumers with convenient access to insurance products.”®® However, HII solicits

3 1d.

%4 The Committee wrote to the Trump Administration on numerous occasions requesting
a material update regarding whether the agency was taking any enforcement action in regards to
STLDI insurers or brokers. Specifically, the Committee requested an update on January 22, May
26, and June 2, 2020. CMS did not provide a response.

%5 House Committee on Energy and Commerce, Hearing on The Fiscal Year 2021 HHS
Budget and Oversight of the Coronavirus Outbreak, 116th Cong. (Feb. 26, 2020).

% L etter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Apr. 30, 2019) (HII’s Narrative Response).

7 Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Apr. 30, 2019) (HII’s Narrative Response).

68 Letter from Shaun Greene, Head of Business Operations/General Manager,
HealthPocket/AgileHealthInsurance, to Rep. Frank Pallone, Jr., Chairman, House Committee on
Energy and Commerce (Apr. 30, 2019) (Agile’s Narrative Response).

9 Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Apr. 30, 2019) (HII’s Narrative Response).
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carriers and helps them develop products for HII’s target markets, including STLDI products.”
HII also maintains third-party agent licenses in over 40 states, and coordinates and trains third-
party agents and brokers to sell these insurance products.”!

As of September 2019, there were 14,000 independent agents and brokers licensed to
sell insurance products through HII’s platform.”> Based on documents reviewed by the
Committee, the Committee concludes that HII’s operation and business structure
incentivizes third-party agents and brokers to actively target vulnerable consumers seeking
comprehensive health coverage and deceive them into purchasing STLDI plans, in addition
to limited benefit indemnity plans, life insurance plans, and medical discount plans. These
are often consumers who are looking to buy comprehensive health insurance.

The Committee reviewed thousands of consumer complaints made directly to HII in
arriving at these findings, including complaints from consumers who were deceptively enrolled
in these plans.”> The Committee also reviewed hundreds of complaints made to the Better
Business Bureau (BBB) in reaching these findings.

70 Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Apr. 30, 2019) (HII’s Narrative Response).

.

72 Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Sept. 25, 2019) (HII’s Narrative Response).

73 HII provided the Committee documentation of 60 complaints that were made directly
to the company through a formal process. The company also provided the Committee an
“escalation log” and a “tier 2 log” that documented thousands of consumer complaints, a vast
majority of which were due to misrepresentation of coverage by brokers. The company maintains
that the complaints in the logs are “resolved immediately”, and that “the customer’s concern is
dealt with during the call.” As such, this is done without a “high level of formality”. In most of
these circumstances, the consumers were either provided a refund or the policy was
cancelled. The Committee notes, however, that a refund on premiums or a cancellation of the
policy is an extremely inadequate response for individuals and families who may have incurred
thousands of dollars in unpaid medical bills as a result of purchasing an STLDI policy. The
company also asserts that “escalations” do not necessarily translate into complaints because
“escalations are customer contact not dealt with immediately by a customer service
agent.” Nevertheless, the Committee finds these complaints to be broadly indicative of the
types of problems consumers interacting with HII experience.
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1. Background on the State Investigations

In 2016, HII was the subject of a multistate market conduct examination into its sales and
marketing practices by 43 states.”* In 2018, the company entered into a multistate regulatory
settlement agreement, and agreed to pay $3.4 million.”” As part of its settlement, the company
was required to more closely monitor its sale and marketing practices, and to more clearly advise
consumers of restrictions on pre-existing conditions and coverage limitations of insurance
products. The company was also required to improve monitoring of agent sales calls, and to
closely monitor external sales practice of external third-party agents. The settlement specifically
subjected the company to the following requirements:’®

e Ensure that all third-party agents are properly licensed in the state in which they
are selling insurance products;
e Consumers are to be made fully aware of policy details and fees when purchasing

STLDI plans;

e C(learly advise consumers that not all products are required as part of purchase
plan;

e C(Clearly advise consumers of restrictions on pre-existing conditions and coverage
limitations;

e 100 percent of all sales calls and verification calls, both internal and external, are
to be recorded within one year of the effective date of the settlement. All calls are
to be retained for a period of five years;

e Implement a training plan for all internal and external sales personnel, agents,
contractors, and any related third parties; and

e Develop and implement a written comprehensive compliance plan.

In a separate suit filed against HII by Montana, the state’s Commission of Securities &
Insurance alleged that HII violated a number of its state laws.”” The legal filing states that HII
“solicited insurers to underwrite short-term medical and excepted benefit policies and then
organized an extensive operation of insurance producers to sell these policies.”’® The complaint
alleged that “at best, [HII]’s scheme creates the incentive for high-pressure sales tactics. At

74 Health Insurance Innovations, Inc., Florida Department of Financial Services, Indiana
Department of Insurance, Kansas Insurance Department, Office of the Montana State Auditor,
Commissioner of Securities and Insurance, Utah Insurance Department, Regulatory Settlement
Agreement (Dec. 12, 2018).

B
.

7 Plaintiff’s Notice of Proposed Agency Action and Opportunity for Hearing (May 12,
2016), Office of the Montana State Auditor, Commissioner of Securities and Insurance v. Health

Insurance Innovations, Inc....Western Heritage Insurance Marketing Group, (Case No. INS-
2015-348).

1.
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worst, the unlicensed individuals selling these policies are induced to misrepresent the policy
terms in order to a complete a sale.”

According to the legal filing, Montana received complaints from numerous consumers
who were enrolled in STLDI plans through HII entities after these consumers searched online for
insurance, and entered their information in what they believed were “government-sponsored
ACA website.” These consumers all received numerous telephone calls from individuals at HII
affiliated call centers who were trying to sell them STLDI plans. The legal suit states that
consumers were enrolled in insurance products through HII entities by producers who were not
licensed insurance producers. Additionally, these consumers were not aware that STLDI did not
provide comprehensive protections including protections for people with pre-existing conditions
or meet the ACA’s minimum standards. All of these consumers also had their claims denied.
The state alleged that HII violated a number of Montana’s state laws.

HII was dismissed from the Montana suit as Montana was one of the lead states in the
multi-state market conduct examination against the company, and the state wanted to focus its
enforcement efforts in the multi-state examination.”® In 2019, the state announced that 3,645
Montanans who were misled about the insurance products they purchased including through HII
may be eligible for restitution payments.®?® According to the state, many of the consumers who
purchased these plans were sold insurance products by agents who were not licensed and/or
provided misleading information about the terms of the policies.

HII is also currently subject to a number of state investigations and lawsuits which entail
allegations of misrepresentation of coverage, including allegations that the company made false
or misleading statements or omissions to consumers.?! 82 HII is also subject to a class action
lawsuit filed on behalf of all individuals that purchased HII shares between February 2018 and

7 Office of the Montana State Auditor, Rosendale Secures Restitution for Montanans
Who Were Misled During Insurance Sales (Sept. 11, 2019) (press release).

80 1d.

81 United States Securities Exchange Commission, Form 10-K, Legal Proceedings (FY
Dec. 31, 2019) (www.sec.gov/Archives/edgar/data/1561387/000156138720000002/hiiq-
2019x12x31x10k.htm) [page 95-98].

82 In January 2020, HII faced significant enforcement action in Washington. HII agreed to
pay $1.5 million fine to the state and was found to have committed more than 50,000 violation of
Washington insurance laws and rules. The state Commissioner Mike Kreidler stated that, “HII
had the highest number of law violations we’ve ever seen from an insurance producer in the
history of our state.” Violations included the sale of unauthorized products in the state of
Washington. HII asserts that these violations were not in relation to the company’s sale of
STLDI plans. Nonetheless, the Committee finds these activities and allegations deeply
concerning. Office of the Insurance Commissioner, Washington State, Health Insurance
Innovation pays $1.5 million fine to Washington State (Jan. 2, 2020) (press release).
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November 2018. The complaint alleges that HII made false and misleading statements to

investors as well as failing to properly disclose facts about the company’s business operations.®*

2. Simple Health

Beginning in 2012 until November 2018, HII was in a contractual and financial
relationship with Mr. Steven Dorfman, and companies owned by Mr. Dorfman (Dorfman
Companies), including Simple Health Plans and Health Benefits One.®* In November 2018, the
Federal Trade Commission (FTC) filed a complaint in the United States Court of Appeals against
Mr. Steven Dorfman, and his company, Simple Health Plans (Simple Health).% In its legal
filing, the FTC stated that Mr. Dorfman defrauded tens of thousands of Americans of more than
$180 million by selling them worthless plans marketed as comprehensive health insurance.
The FTC determined that Mr. Dorfman was the “’mastermind’ of a ‘classic bait and switch
scheme’ to deceive people into believing they were enrolling in comprehensive health insurance
while actually providing them with ‘practically worthless’ plans that did not cover their medical
bills.”®’

According to the FTC, Mr. Dorfman and Simple Health engaged in a deliberate
telemarketing scheme and falsely claimed to be selling comprehensive health insurance plans to
consumers across the country.®® Simple Health preyed on consumers seeking affordable health
insurance, many of whom were uninsured and had pre-existing medical conditions. The FTC
wrote in a legal filing that Simple Health gained consumers’ trust by falsely claiming to be
affiliated with reputable organizations, such as the Blue Cross Blue Shield Association and
AARP, and by falsely claiming to be experts on, and providers of, government sponsored health
insurance policies, such as those offered pursuant to the ACA.* The company deceived
consumers into paying hundreds of dollars per month for what they were led to believe were
comprehensive health insurance. Instead, Simple Health enrolled consumers in STLDI plans and
limited benefit indemnity plans that provided “none of the promised benefits.” Mr. Dorfman and
the Dorfman companies engaged in a massive scheme that took millions of dollars in premiums

8 RM Law, RM LAW Announces Class Action Lawsuit Against Health Insurance
Innovations, Inc. (Mar. 20, 2019) (press release).

84 Letter from Health Insurance Innovations, Inc., to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (June 14, 2019) (HII’s Narrative Response).

8 Federal Trade Commission v. Simple Health Plans LLC, No. 19-11932-FF (11th Cir.
2019).

8 1d.
1d.
88 1d.
¥1d.
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from consumers, and left them saddled with tens of thousands of dollars in unpaid medical bills.
In November 2018, a federal judge temporarily shut down Simple Health.*

After reviewing documents and engaging in discussions with HII executives, the
Committee finds it highly implausible that HII was unaware of Mr. Dorfman’s scheme, as
the Company attempted to represent to the Committee, and concludes that HII was
abetting or willfully ignorant of Simple Health and Mr. Dorfman in its operation of
defrauding vulnerable Americans.’! HII had a financial arrangement over a period of six years
with companies owned by the Dorfman Companies, including Simple Health Plans and Health
Benefits One. The relationship was only terminated in November 2018 when a federal judge
shut down the Dorfman Companies.”?

In a letter provided to the Committee, HII maintains that it never had ownership or equity
interest in the Dorfman Companies, and the Dorfman Companies and their affiliates did not have
an equity or ownership interest in HIL.”> However, according to documents and information
provided to the Committee by HII, HII was in an advance commission arrangement with the
Dorfman Companies, and provided Mr. Dorfman approximately $118 million in loans.”* HII
made advance loans to Mr. Dorfman’s businesses that were taken out of, and secured by future
premium commissions for the sale of insurance products sold by the Dorfman Companies and
offered through HII’s platform.”®> HII and its subsidiaries provided Mr. Dorfman’s Companies
with approximately $83 million in sales commission in just 2017 and 2018 plan years.”¢
Through commission sales and advance loans, it appears that HII was abetting Simple Health
advance its fraudulent scheme.

% Federal Trade Commission, FTC Halts Purveyors of Sham Health Insurance Plans
(Nov. 2, 2018) (press release).

! The Committee reviewed thousands of consumer complaints made directly to HII
regarding the Dorfman Companies, where consumers alleged that brokers misrepresented the
nature of coverage. These complaints date 2014 until November 2018 when Simple Health was
shut down.

92 Letter from Health Insurance Innovations, Inc., to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (June 14, 2019) (HII’s Narrative Response).

% 1d.

% Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., House Committee on Energy and Commerce (Sept. 25,
2019); Letter from Health Insurance Innovations, Inc., to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (June 14, 2019) (HII’s Narrative Response).

95 Letter from Health Insurance Innovations, Inc., to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (June 14, 2019) (HII’s Narrative Response).

% Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., House Committee on Energy and Commerce (Sept. 25,
2019) (HII’s narrative response).
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HII maintains that Mr. Dorfman was a third-party agent and denies any acknowledgement
of wrongdoing.”” HII also maintains that it was only through the FTC action against the
Dorfman Companies that HII was made aware “that the Dorfman companies were refusing to
comply with HII’s compliance and disclosure requirements.”® However, according to consumer
complaints documents provided to the Committee dating 2014 until November 2018, thousands
of consumers logged complaints directly to HII regarding Simple Health and Mr. Dorfman’s
companies, and the insurance products they were sold through HII’s platform.”” 1% The
complaints were made directly to HII even until November 2018 when Simple Health was shut
down.'®! According to the consumer complaints, Simple Health agents deceptively sold
consumers STLDI and indemnity plans under the guise of comprehensive coverage. These
consumers were left with unpaid medical bills when they sought medical treatment, even in
emergency situations.!”> The majority of the complaints reviewed are due to agents
misrepresenting the nature of coverage, and enrolling consumers in insurance products that they
did not agree to, including life insurance policies. The Committee concludes from its review of
documents and by examining the relationship between HII and Simple Health that HII was likely
aware that Simple Health and the Dorfman companies were deliberately misleading consumers.

3. Brokers Associated with HII Defraud and Deliberately Mislead Consumers

The Committee concludes that HII, its subsidiary companies, and the third-party agents
and brokers that HII is in a contractual relationship with defraud and deliberately mislead
consumers seeking comprehensive health coverage, leaving them saddled with hundreds of
thousands of dollars of medical debt.

As outlined in consumer complaints documents provided to the Committee, HII’s third-
party agents and broker actively deceive and deliberately mislead consumers about the type of
coverage they are purchasing, fail to disclose that STLDI plans exclude coverage for pre-existing

%7 Briefing by Executives, Health Insurance Innovations, to House Committee on Energy
and Commerce Staff (Aug. 1, 2019).

%8 Letter from Health Insurance Innovations, Inc., to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (June 14, 2019) (HII’s Narrative Response).

% The company asserts that it did not have a formal system for tracking and logging
complaints prior to 2014, and has been unable to gather reliable documentation of complaints
prior to 2014.

100 These complaints are documented in “escalation log”, a “complaint schedule log” and
in complaints made to state regulators, and the BBB. These documents were provided to the
Committee by HII. The majority of the complaints are due to misrepresentation of coverage by
brokers.

101 Id
102 Id
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conditions, and fail to disclose the plans’ significant coverage limitations and exclusions.!® In
some instances, these agents and brokers specifically target Americans seeking to purchase
comprehensive insurance. The Committee reviewed thousands of consumer complaints to reach
these findings.'*

The Committee’s review of consumer complaints revealed that HII affiliated agents and
brokers selling STLDI plans through HII’s platform regularly make false and deceptive
representation of coverage to consumers.'%’

e These agents and brokers sell STLDI plans through telephone sales, and actively
mislead consumers and make deceptive statements during the calls.

e The agents and brokers fail to disclose to consumers that STLDI plans do not
provide protections for pre-existing conditions, and fail to inform consumers of
STLDI plans limitations and exclusions.

e They also make false assertations to consumers by stating that pre-existing
conditions will be covered and that these policies provide comprehensive
coverage.

Consumers with medical conditions who are actively looking for comprehensive health
insurance are often sold STLDI plans that provide bare-bones benefits without appropriate
disclosures.!%

103 HII provided the Committee documentation of 60 complaints that were made directly
to the company through a formal process. The company also provided the Committee an
“escalation log” and a “tier 2 log” that documented thousands of consumer complaints, a vast
majority of which were due to misrepresentation of coverage by brokers. The company
maintains that the complaints in the logs are “resolved immediately”, and that “the customer’s
concern is dealt with during the call.” As such, this is done without a “high level of formality.”
In a most of these circumstances, the consumers were either provided a refund or the policy was
cancelled. Narrative response provided to Committee on September 12, 2019 and October 4,
2019.

104 Id.

105 These findings are based on consumer complaints provided by HII to the Committee.
This includes complaints documented through the company’s formal process, complaints
documented in an “escalation log” and a “tier 2 log.”

106 T etter from Health Insurance Innovations, to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (Oct. 4, 2019) (HII Tier 2 Log).
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According to consumer complaints documents reviewed by
the Committee, consumers who are searching for “health

insurance” are directed to Hll-affiliated welbsites and brokers
selling non-ACA complaint plans, including STLDI plans.107

These consumers are assured by agents and brokers selling insurance products through
HII’s platform that their medical conditions will be covered, when in fact these plans specifically
exclude coverage for pre-existing conditions.

e According to documents provided to the Committee by HII, a cancer patient was
deceptively enrolled in a plan and left with $42,000 in medical debt.'® The
cancer patient was also enrolled in a life insurance plan that she did not consent
to.

e Another consumer was enrolled by a HII affiliated agent and told that the plan
would cover his kidney procedure.'” However, after the consumer had surgery,
he was billed for the medical procedure and informed that the kidney surgery
would not be covered due to the pre-existing conditions exclusion.''’

e Based on another consumer complaint, a consumer was explicitly told that the
plan would cover her son’s pre-existing condition when in fact it did not.!!!

e In a consumer complaint document provided to the Committee, another consumer
was told that the plan would provide coverage for up to a $1 million maximum.
However, the consumer was stuck with $80,000 in medical bills for a surgery
after the plan only paid a maximum of $5,000.'!?

107 1d.

108 T etter from Pennsylvania Insurance Department, to Health Insurance Innovation
(2017).

109 1 etter from Consumer Specialist, Consumer Protection Division, Arizona Department
of Insurance, to Health Plan Intermediaries Holdings LLC [Health Insurance Innovations] (2016)

110 1d.

"1 Letter from Senior Investigator, Office of the Insurance Commissioner, Washington
State, to Health Insurance Innovations (2017).

12 Letter from Complainant, to Department of Consumer & Business Services, Insurance
Division, State of Oregon (2017).
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Based on the consumer complaints documents provided to
the Committee, it appears that some consumers are told
that these plans provide comprehensive coverage and are
ACA-compliant plans, when in fact they are not.
Consumers are also pushed to purchase plans over the
phone without reviewing any written information or
coverage documents, and are asked to pay the monthly
premium up front.

Consumers who enroll in these plans are then left with thousands of dollars in medical
bills for medical procedures after insurers deny their medical claims due to plan limitations. HII
affiliated agents and brokers also deceivingly inform consumers that these plans provide
coverage for prescription drugs in instances when prescription drug is not included in the
benefits package.!!?

HII affiliated brokers and agents also misleadingly advertise to consumers that
these policies provide “access to extensive provider network,” and assure consumers that
they can visit any doctor they want.!'* However, consumers may not be able find a
provider that is willing to accept their insurance.

For instance, according to consumer complaint documents reviewed by the Committee, a
consumer was assured that she can visit any provider in her area and that the plan included the
“largest PPO policy,” but the consumer could not find a single health care provider that was
willing to take accept the insurance.!!> The Committee reviewed multiple consumer complaints
who were led to believe that the STDLI plan had extensive provider network but could not find a
provider who would accept the insurance.''®

The agents and brokers require consumers to make payments over the telephone and enroll
consumers in these plans without the consumers receiving or reviewing written details of the

13 T etter from Health Insurance Innovations, to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (Oct. 4, 2019) (HII Tier 2 Log).

1 141d‘
115 Health Insurance Innovations, Web Complaint (2018) (Complaint file 67361611).

16 T etter from Health Insurance Innovations, to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (Oct. 4, 2019) (HII Tier 2 Log).
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policy.''” Written disclosures and information is provided to consumers only after consumers
have purchased the plan. In consumer complaints made to the company, consumers also note
that HII often fails to process their refunds.!'® Additionally, HII affiliated agents and brokers
routinely enroll consumers without their consent in life insurance policies.!"’

In discussions with Committee staff, HII declined to take any responsibility for the agents
and brokers engaging in these fraudulent schemes as documented in the thousands of consumer
complaints reviewed by the Committee.'?* The company asserts that the consumers receive a
welcome email and electronically sign the application.!?! However, many consumers are
enrolled over the telephone and only receive the disclosure documents listing all of the
plan’s limitations and exclusions after enrolling in coverage.

HII’s business practices incentivize agents and brokers to engage in fraudulent and
misleading practices. HII provides loans to agents and brokers as an advance against
future commissions.'?> Agents are required to reimburse the loans back to the company through
the premiums of plans sold. Agents and brokers receive up to 30 percent commission for the sale
of STLDI plans.!>* Based on the consumer complaints made directly to HII and the documents
reviewed by the Committee, we conclude that HII is aware or should be aware that agents and
brokers engage in these misleading, aggressive, and deceptive marketing practices.

The Committee notes that this is just one company that was included in our investigation,
and the Committee is not concluding that these business practices are widespread throughout the
industry. The Committee also recognizes that some states have taken enforcement action against
HII to protect their citizens. The Committee also notes that HII represents that it has undertaken
a compliance program, and now has a “staffed compliance department consisting of
professionals who provide training to the Company’s own staff and third-party agents and
perform audits and other monitoring of those third-party agents. HII was required to develop and
implement a written comprehensive compliance plan as part of the regulatory settlement
agreement. The Committee does not opine on the efficacy or adequacy of the compliance

117 Id
118 Id
19 pg,

120 Briefing by Health Insurance Innovations, to House Committee on Energy and
Commerce Staff (Aug. 1 and Apr. 4, 2019).

121 Letter from Health Insurance Innovations, to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce (Oct. 4, 2019).

122 etter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., House Committee on Energy and Commerce (Sept. 25,
2019).

123 Letter from Gavin D. Southwell, Chief Executive Officer, Health Insurance
Innovations, to Rep. Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce
(Apr. 30, 2019).
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program, but notes that the Company’s “escalations” log provided to the Committee contains
consumer complaints regarding the Company’s sale and marketing practices from 2019.
However, it is nevertheless unsurprising that the type of deceptive practices HII undertakes exist
in the industry, due to the unregulated nature of STLDI, the financial incentives created by the
huge percentage of premiums that go to broker’s commissions, and the lack of adequate state or
federal oversight over these plans.

D. Some SLTDI Plans Engage in Misleading Marketing Practices

Marketing brochures reviewed from major STLDI insurers including IAIC, Golden Rule,
Arkansas BCBS, LNIC, and NHIC do disclose STLDI plan’s limitations and exclusions,
including the fact that STLDI plans do not provide protections for pre-existing conditions.
However, the Committee finds that some marketing materials fail to properly disclose all of
STLDI plans’ limitations and exclusions.

e For example, a marketing brochure by LifeMap advertises STLDI plans as
“medical insurance,” but the brochure does not disclose or provide the list of
STLDI plans limitations and exclusions.!?* 125

e Some STLDI marketing materials from NHIC also fail to disclose all of the
policies’ limitations and exclusions. %

e A few marketing brochures reviewed list some of the medical conditions excluded
from coverage but not all. For instance, a brochure by Everest notes that it is only
a “summary of what is not included.”'?” The brochure lists up to ten medical

124 LifeMap, Individual & Family Short Term Medical Insurance (2017) (LifeMap
Exhibit 6, LM-E&C-000088).

125 LifeMap initially represented to Committee this document was exclusively broker
facing and not used with consumers. However, the document appears to be targeted to
consumers on its face. Moreover, when the Committee requested that the Company provide in
writing that this document is not used with consumers, the Company could not state that it was
designed solely for broker use. The Committee continues to assert that this document does not
appropriately disclose or provide a list of STLDI plan limitations and exclusions.

126 National General Accident & Health, Get the coverage you want, for the time you
need (2019) (National General V4). National General disputed this characterization, arguing that
the document cited constituted a “flyer,” not a brochure, and constituted an “invitation to
inquire,” and is thereby not required to disclose limitations to the policy, in accordance with the
National Association of Insurance Commissioners Model Regulation Accident & Health
Advertising Model Regulation. The Committee notes that while it does not assert that National
General was not in compliance with this or other state laws, the Committee continues to believe
that this document is inadequate to put consumers on notice regarding the nature of STLDI
coverage and the many limitations that come with such coverage, including very limited
coverage for existing medical conditions.

127 Bverest, FlexTerm Health Insurance (Oct. 6, 2018) (FlexTerm Brochure Traditional 2
10 06 18.pdf).
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conditions excluded from coverage, but the certification of coverage that
consumers receive after enrollment includes over forty conditions that are
excluded from coverage.'?®

e Another brochure from LNIC listed only some medical conditions excluded from
coverage, and the brochure notes, “we offer this summary of what is not
covered.”?’

STLDI marketing materials may be confusing for consumers to understand and difficult
to comprehend. Agile’s webpage advertises STLDI plans from LNIC and Everest as providing
health care coverage of up to $1 million."*° However, not all of the webpages on Agile’s site
disclose all of STLDI plan’s limitations or exclusions.'*! The policy certificate that consumers
receive after enrolling in the STLDI plan lists over a number of exclusions and limitations.!*?

Marketing brochures also use misleading images to promote STLDI plans. Everest’s
marketing brochures predominantly feature images of mountain climbers, but the insurer’s
STLDI plans specifically exclude coverage for injuries resulting from any sports including
mountain climbing. '}

STLDI plans are required to disclose to consumers that the plan may not provide
coverage for pre-existing conditions. However, it appears that these disclosures have limited
effect. Consumers do not appear to understand the limitations of STLDI, perhaps in part due to
their expectations and experiences being shaped by the ACA.!* A study conducted by the

128 Letter from General Counsel and Secretary, Everest, to Rep. Frank Pallone, Jr.
Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman,
Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and
Investigations (May 7, 2019) (Everest exhibit 2(2)) (EAH 00 524 08 15).

129 LifeShield National Insurance, Short Term Medical (Apr. 22, 2019) (Exhibit III LNG-
3001 SMART Term Health brochure 4.22.19).

3O T NIC has ceased the sale of STLDI plans.

131 Letter from General Counsel and Secretary, Everest, to Rep. Frank Pallone, Jr.
Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman,
Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and
Investigations (May 7, 2019) (Everest exhibit 2(e)); Agile Health Insurance, Get Affordable
Short Team Health Insurance Quotes (www.agilehealthinsurance.com/short-term-health-
insurance-quotes#compare).

132 LifeShield National Insurance Co., Home Page (www.lifeshieldnational.com/).

133 Letter from General Counsel and Secretary, Everest, to Rep. Frank Pallone, Jr.
Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman,
Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and
Investigations (May 7, 2019) (Everest exhibit 2(b)).

134 Report on Testing Consumer Understanding of a Short-Term Health Insurance Plan,
Submitted to Georgians for a Healthy Future on behalf of consumer representatives to the
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consumer representatives of the National Association of Insurance Commissioners (NAIC) found
that most consumers do not understand STLDI coverage benefits and limitations, and express
confusion over pre-existing condition exclusions and coverage limitations. The Committee’s
review of the consumer complaints documents leads us to draw similar conclusions. Consumers
face difficulty understanding STLDI plan limitations and exclusions. Unlike comprehensive
medical insurance coverage, STLDI plans are not required to provide consumers information
with access to provider directories, sample coverage documents, summaries of benefits and
coverage, and a uniform glossary. Consumers are deprived of robust information to inform their
purchasing decisions.!*>

1. Marketing Materials Advertise STLDI Plan Under the Guise of a Prominent
Insurance Company

In one instance, the Committee identified a troubling example of one STDLI company
marketing its plans under the guise of a different, more prominent health insurance company.
IHC’s marketing material prominently features Anthem BlueCross BlueShield’s (BCBS)
logo and marketing images.!3®* One marketing document explicitly advertises the STLDI
plans as “interim coverage through Anthem BCBS and IHC.”'*” However, the product is
underwritten by IHC and administered by the Loomis Company. A small-size font
disclaimer notes that the IHC and the Loomis Company are solely responsible for the
STLDI product, and that Anthem BCBS “does not underwrite, insure or administer the
insurance plans described in this brochure.”!38

The use of Anthem’s logo on IHC’s STLDI marketing brochures can be misleading for
consumers. The Committee finds that I[HC used Anthem BCBS’s marketing logo from 2016 to
June 2018. During this period, Anthem BCBS did not insure or administer STLDI plans.'*’
Anthem BCBS only sold and administered comprehensive insurance products that provides
comprehensive protections for pre-existing conditions. However, IHC’s STLDI plans exclude
coverage for pre-existing conditions and basic medical services. Consumers purchasing IHC’s

National Association of Insurance Commissioners (Mar. 15, 2019) (healthyfuturega.org/wp-
content/uploads/2019/04/Consumer-Testing-Report NAIC-Consumer-Reps.pdf).

135 The Committee notes that STLDI plans offer consumers enrolling in these plans a 10-
day lookback period and right to examine the policy upon receipt of the policy documents.
Consumers can seek to cancel the policy and receive a full refund within the 10-day period.

136 Anthem, BlueCross BlueShield, The IHC Group, Interim Coverage Plus (2018) (NG
000190) (NG000189-NG000189) (Anthem V2). Anthem, BlueCross BlueShield, The IHC
Group, Interim Coverage Plus (Brochure Interim Coverage Plus 0318).

137 Id
138 Id

139 On September 23, 2019, Anthem and IHC entered into a risk sharing agreement and
the agreement was retroactive to January 2019. Under the agreement, Anthem will assume some
risk with respect to STLDI plans.
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STLDI plans may have been led to believe they were purchasing comprehensive medical
products from Anthem BCBS. According to information provided to the Committee, the
arrangement between IHC and Anthem BCBS terminated in June of 2018. Nevertheless, this
example sheds light on the troublingly lax regulatory landscape that has allowed these plans to
flourish and push the limits on their marketing and advertising techniques.

E. STLDI Plans are Highly Profitable for Insurers and Brokers

1. Brokers Receive Significant Financial Compensation for the Sale of STLDI
Plans

Insurers compensate brokers for selling insurance products through commissions based
on either a percentage of the premium or a flat “per member per month” (PMPM) dollar amount.
Brokers generally receive compensation for selling STLDI plans based on a percentage of the
premium.

The Committee finds that brokers receive up to ten times the compensation rate for
STLDI plans than for ACA-compliant plans. Broker compensation for STLDI plans still
exceeds compensation for ACA-compliant plans, even after accounting for the fact that STLDI
plan premiums are lower than ACA-compliant plans.

The Committee reviewed 14 companies’ broker
compensation rates and finds that commission rate for STLDI

plans range between 10 percent to 40 percent, with an
average commission rate of 23 percent.140

The commission rate for ACA-compliant plans was approximately 2 percent in 2018141 142 143

140 Some companies provided the Committee with a range for the commission. For the
companies that provided a range, the Committee calculated the average rate.

141 Kaiser Family Foundation, Broker Compensation by Health Insurance Market (2018).

142 The Committee notes that there is variation in broker commission for ACA-compliant
plans from state to state and carrier to carrier. The Committee arrived at the ACA-compliant
commission rate by dividing the broker fee for the individual market PMPM for 2018 by the
monthly premium for 2018. The Committee also notes the variation in plan duration between
STLDI and ACA-compliant plans. ACA compliant plans are for at least 12 months whereas
STLDI plans can range between 30 days to 364 days.

143 Kaiser Family Foundation, Individual Insurance Market Performance in 2018 (2018).
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2. Brokers May Be Incentivized to Engage in Aggressive Marketing Practices

Brokers may be incentivized to engage in aggressive or even fraudulent marketing
practices given the significantly higher compensation for STLDI plans. In addition to the
discussion of the sale and marketing practices of HII, the Committee’s review of additional
complaints documents from consumers suggest that brokers are not always forthright with
consumers about the STLDI plan’s limitations and exclusions.

Based on documents provided to the Committee:

e There are numerous instances in which HllI-affiliated agents and brokers
selling LNIC policies mispresented the nature of coverage to consumers, and
as a result, LNIC provided these consumers with a refund.'#*

e Another consumer filed a complaint with LNIC asserting that the agent had
falsified his information and misrepresented the STLDI plan to the consumer.
The company provided the consumer with a refund, and terminated the
agent’s contract.'®

e Another consumer received a $9,000 settlement from a broker selling LNIC
plans due to the broker’s marketing practices.'#°

The Committee reviewed consumer complaints documents from consumers who had
purchased Everest’s STLDI plans, and were under the impression that the plans provided
consumer protection.'¥’

¢ In one instance, a consumer enrolled in a STLDI plan was billed approximately
$12,000.!4% Everest denied the claims and asserted that it was due to pre-existing
conditions. The consumer wrote in a letter to the company that she was under the
impression that ACA banned all discrimination against pre-existing conditions.

e Another patient was billed approximately $14,000 for an emergency procedure.
Everest denied the claims due to the waiting period exclusion. In a complaint to

144 Letter from LifeShield National Insurance Company, to Rep. Frank Pallone, Jr.
Chairman, House Committee on Energy and Commerce (May 6, 2019) (LNIC complaints log).

145 Id.
146 Id

147 Letter from Executive Vice President, General Counsel and Secretary, Everest, to Rep.
Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo,
Chairwoman, Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight
and Investigations (Sept. 3, 2019) (Complaint documents.)

148 Letter from Executive Vice President, General Counsel and Secretary, Everest, to Rep.
Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo,
Chairwoman, Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight
and Investigations (Sept. 3, 2019) (Everest Complaint #5 (WA)).
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the company, the consumer wrote that he purchased the policy through Agile and
was led to believe that any medications would be covered.'*’

Another consumer wrote in a complaint to state regulators that she was
$85,000 in medical debt for medical treatment for both her and her
husband. Her broker had informed her that “short-term policies” were
all that could be issued until “it was decided what President Trump was
going to do about ObamaCare.” According to the consumer
complaint, the broker had also claimed that the STLDI plan was “major
medical policy.”150

e A consumer was enrolled in a NHIC STLDI plan by a health insurance broker
after specifically requesting to be enrolled in an ACA-compliant plan. The
consumer filed a complaint, noting that the broker had assured him that the
STLDI plan was ACA-complaint.'>!

e Another consumer seeking to enroll in an ACA-complaint plan was enrolled in
multiple consecutive STLDI plans by a broker selling NHIC plans.'>? According
to the consumer’s complaint, the broker failed to inform the consumer of how the
pre-existing condition exclusion works, and that basic preventive services would
not be covered. Additionally, the consumer was told that the plan had a $2,000
deductible. However, the consumer was enrolled in consecutive STLDI plans

149 Letter from Executive Vice President, General Counsel and Secretary, Everest, to Rep.
Frank Pallone, Jr., Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo,
Chairwoman, Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight
and Investigations (Sept. 3, 2019) (Everest Complaint #6 (WA)).

150 Letter from Complainant, to Ohio Department of Insurance (2018) (IHC00002328).

151 Letter from Life, Accident & Health Intake Unit, Complaints Resolution, Texas
Department of Insurance, to Complainant (2018) (NG001135); Letter from Manager, Contract
and Policy Administration, National General Accident & Health, to Life, Accident & Health
Intake Unit, Texas Department of Insurance (2018) (NG001679); Letter from Senior Insurance
Market Examiner, Life and Health Division, Bureau of Insurance, Commonwealth of Virginia, to
Customer Experience Manager, National General Insurance Company (2017) (NG000825).

152 Letter from Senior Investigator, Enforcement Division, Consumer Protection Unit,
Indiana Department of Insurance, State of Indiana, to National General Insurance Company
(2018) (NG001629).
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with a §5,000 deductible that reset each quarter. NHIC refunded the consumer
after the consumed filed an official complaint.!>?

e Another consumer enrolled in a NHIC STLDI plan filed a complaint asserting that
the broker had misrepresented the coverage.'>*

3. Misleading Marketing Practices Amid COVID-19

Misleading and fraudulent marketing practices are particularly concerning amid a
COVID-19 public health emergency. Many uninsured individuals may be seeking to enroll in
health coverage and given the Trump Administration’s refusal to allow for an Open Enrollment
period on the ACA Marketplaces, uninsured individuals may turn to STLDI as an alternative
form of coverage. The Brookings Institution conducted a survey with nine STLDI agents and
brokers who were selling STLDI plans.'>> Based on the survey results, Brookings concludes that
it was given “misleading — and sometimes false — information about how COVID-19 related
testing and treatment would be covered by [STLDI] and the circumstances under which it would
be a pre-existing condition.”'>® Brookings further notes that in “no conversations would [they]
characterize the brokers as having accurately and clearly described the terms of coverage and the
relevant plan limitation.”!%’

Total costs for COVID-19 related treatment could range from $9,800 to $74,310.158 15
According to Brookings, STLDI agents and brokers “often significantly overstated the degree of
coverage a [STLDI] plan would provide and sometimes misrepresented the terms of the plan.”!%
In addition to significantly misrepresenting the nature of STLDI coverage, agents and brokers
also gave either misleading or false information about the circumstances in which COVID-19
symptoms, diagnosis, and treatment would be considered a pre-existing condition.'®! It is
particularly concerning that amid a COVID-19 public health emergency, STLDI agents and
brokers are continuing to provide misleading information about the type of coverage they are

133 Letter from Manager, Contract and Policy Administration, National General Accident
& Health, to Special Investigator, Enforcement Division, Consumer Protection Unit, Indiana
Department of Insurance (2018) (NG001612, NG001629).

154 Letter from Life, Accident & Health Intake Unit, Texas Department of Insurance, to
Customer Experience Manager, National Health Insurance (2018) (NG001226).

155 Christen Linke Young and Kathleen Hannick, Misleading marketing of short-term
health plans amid COVID-19, The Brookings Institution (Mar. 24, 2020).

156 Id
157 Id.

158 Kaiser Family Foundation, Potential costs of coronavirus treatment for people with
employer coverage, (Mar. 13, 2020).

159 Fair Health Inc, The Projected Economic Impact of COVID-19 Pandemic on the US
Health Care System, (Mar. 25, 2020).

160 See note 13
1l g
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purchasing, failing to properly disclose that STLDI plans exclude coverage for pre-existing
conditions, and failing to disclose the plans’ significant coverage limitations and exclusions.

4. Consumers’ Coverage is Rescinded Due to Brokers’ Behavior

Based on the Committee’s review of consumer complaint documents, it appears that
STLDI plans have rescinded consumers’ coverage because of brokers’ failure to inform
consumers of STLDI plan’s limitations and exclusions.

e A consumer enrolled in a Golden Rule STLDI plan by a broker had his
coverage rescinded, despite the fact that the consumer claimed in his
complaint that he was forthcoming about his medical conditions with the
broker. According to the company’s complaint files, the consumer previously
had a heart attack outside of the plan’s lookback period and was on medication for
Plavix at the time of enrollment. Based on the consumer’s complaint filing, the
consumer alleges that he disclosed to the broker that he was taking cholesterol
medication, and the company’s response notes that the broker also stated that he
did not think the consumer was withholding any information. However, Golden
Rule rescinded the consumer’s coverage and asserted that the patient should have
disclosed his medication.'®?

e Another consumer appealed after NHIC denied claims of $100,000 in billed
charges for a sinus surgery. In a letter to the patient, the company initially
wrote that the consumer previously had a history of chronic sinusitis, and that
sinus condition and asthma condition were determined to be pre-existing
conditions. In the complaint, the consumer asserted that their agent told them that
pre-existing conditions only related to heart disease or cancer would be excluded
from coverage. The consumer wrote that,

“I told [the broker] that | did have sinus issues that | had dealt with off and
on, but was told that was not considered pre-existing. | would have gone
with another insurance policy if sinuses were considered pre-existing.” 163

Upon appeal, NHIC processed the claims due to the representation made by the
agent.

e NHIC rescinded another consumer’s plan and denied claims based on certain
conditions that were within five years prior to the application date for coverage.

162 T etter from Senior Appeal Representative, Golden Rule, to Complainant (2018 13367
Golden Rule).

163 Letter from Complainant, to National General Accidental and Health (2017)
(NG001674).
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The consumer filed an appeal stating that he recalled the broker only asking
whether such conditions were diagnosed during the 12 months preceding the
effective date of coverage.'%

e Another consumer enrolled in a Golden Rule STLDI plan over the telephone via a
broker wrote in a complaint that he had informed the broker of his prior medical
history.'®> However, the company rescinded the consumer’s coverage asserting
that the consumer was previously hospitalized for a heart condition that would
have made him ineligible for coverage.

5. STLDI Plans Provide Consumers Little Value, and Spend Only Less Than Half
of Earnings on Medical Care

Medical loss ratio (MLR) measures the share of health care premium dollars spent on
health care claims and medical benefits, as opposed to expenses such as profits and overhead
expenses. The ACA required insurers to spend at least 80 or 85 percent of premium dollars on
consumers’ medical care. The ACA also required insurers to issue rebates to consumers each
year that they did not meet the 80 or 85 percent MLR. STLDI plans are exempt from the ACA’s
MLR requirement.

STLDI plans provide consumers little value for their premium dollars, and consumers
enrolled in STLDI plans pay more in premiums than they receive in health care benefits.

The Committee finds that on average, less than half of the premium dollars collected
from consumers are spent on medical care by STLDI plans. The Committee finds the
median MLR to be 48 percent across the eight companies that offer STLDI products. This
means that only 48 percent of premium dollars a consumer pays into a plan is paid out in the
form of health care claims and medical benefits.

164 Letter from Complainant, to National General Accident & Health (2018) (NG000782,
NG0000972).

15 Letter from Senior Appeal Representative, Golden Rule Insurance Company, to
Complainant (2018 00749 Golden Rule).
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PREMIUM DOLLARS SPENT ON CONSUMERS' MEDICAL CARE
ACA Insurers STLDI Plans

80-85%

F. STLDI Plans Discriminate Against Individuals with Pre-Existing Conditions

STLDI plans systematically exclude coverage for most major medical conditions
resulting from pre-existing conditions, discriminate against individuals with pre-existing
conditions, and provide wholly inadequate protection against catastrophic medical costs. The
Committee’s investigation finds that all STLDI plans discriminate against individuals with pre-
existing conditions by denying coverage altogether or excluding coverage for pre-existing
conditions.

1. STLDI Plans Screen Consumers for Health Status and Discriminate Against
Individuals with Pre-Existing Conditions

The Committee’s review of all of the documents revealed that six of the eight STLDI
insurers screen applicants for health status, illnesses, and prior medical treatment, denying
coverage altogether to consumers with pre-existing conditions or excluding coverage for
most common medical conditions resulting from pre-existing conditions.'® These STLDI
plans require consumers seeking coverage to complete invasive and complex applications.

Five of the eight STLDI insurers deny coverage outright to individuals with pre-
existing conditions, and all offer STLDI plans that exclude coverage of pre-existing

166 These six insurers include Golden Rule, LNIC, NHIC, Arkansas BCBS, IAIC, and
Everest. Additionally, Pivot sells STLDI plans on behalf of Companion Life Insurance, a major
STLDI insurer and the medical conditions listed below include examples from Pivot’s
applications.

49
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conditions for individuals who are offered a policy. STLDI insurers deny coverage to
individuals that may have been diagnosed with, received treatment, had abnormal test results,
medication, consultation, advice or exhibited symptoms for any of the medical conditions listed
below:!'®

e Insulin or diabetes;'6®

e Stroke, seizures disorder, or other neurological disorder;'®’

e Heart or circulatory system disorders, coronary artery disease or circulatory system
disorder, including by-pass, stent surgery, carotid artery disease, heart attack or heart
failure;'"°

e Cancer or tumor;'”!

167 The Committee notes that the list of medical conditions noted here is an illustrative
list aggregated across insurers for which are cited. Each condition is bulleted and footnoted to
indicate which companies include the exclusion for that particular condition. The Committee
further notes that the condition description may not be exactly as stated in each company’s
coverage documents, and these may be stated with either greater specificity or a greater level of
generality, depending on the circumstances. Please refer to the appendix for company specific
list of medical conditions that applicants are denied coverage for.

168 Golden Rule Insurance Company, Application for Short Term Medical Insurance
(June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions (n.d.);
National General Accident & Health, Short Term Medical Enrollment — Client Form (n.d.);
Independence American Insurance Company [IHC], Application for Individual Limited Short
Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield, Application for
Short Term (n.d.).

169 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions (n.d.);
National General Accident & Health, Short Term Medical Enrollment — Client Form (n.d.);
Independence American Insurance Company [IHC], Application for Individual Limited Short
Term Medical Expense Insurance (Feb. 2019).

170 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); Independence American Insurance Company [IHC], Application for Individual Limited
Short Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield,
Application for Short Term (n.d.).

171 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
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Taking medication for cancer or tumorous growth;!”?
Crohn’s disease;' "

Alcohol or drug abuse;! "

Bipolar disorder;'”

Mental disorder;'”®

Immune system disorder;!”’

Substance use disorders;'’®

(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); Independence American Insurance Company [IHC], Application for Individual Limited
Short Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield,
Application for Short Term (n.d.).

172 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Independence American Insurance Company [IHC], Application for
Individual Limited Short Term Medical Expense Insurance (Feb. 2019); LifeShield National
Insurance Company, Medical Questions (n.d.); National General Accident & Health, Short
Term Medical Enrollment — Client Form (n.d.);

173 Golden Rule Insurance Company, Application for Short Term Medical Insurance
(June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Individual Short Term
Medical Plan Insurance Enrollment Form (n.d.); National General Accident & Health, Short
Term Medical Enrollment — Client Form (n.d.).

174 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); Independence American Insurance Company [IHC], Application for Individual Limited
Short Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield,
Application for Short Term (n.d.).

175 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.).

176 Everest Reinsurance Company, Individual Short-Term Medical Plan Insurance
Enrollment Form (n.d.).

177 Golden Rule Insurance Company, Application for Short Term Medical Insurance
(June 20, 2017); Arkansas BlueCross BlueShield, Application for Short Term (n.d.).

178 Independence American Insurance Company [IHC], Application for Individual
Limited Short Term Medical Expense Insurance (Feb. 2019).
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Schizophrenia;'”®

Eating disorders;'8°

Liver disorders; '8!

Kidney disorders;'®?

Any disease or disorder of the brain;’
Any diseases or disorder of the lung; '8
Neck or back disorder; '’

83

179 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Individual Short
Term Medical Plan Insurance Enrollment Form (n.d.); Independence American Insurance
Company [IHC], Individual Short Term Medical Expense Insurance Policy (n.d.).

180 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.).

181 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018), Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); , Arkansas BlueCross BlueShield, Application for Short Term (n.d.).

182 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); Independence American Insurance Company [IHC], Application for Individual Limited
Short Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield,
Application for Short Term (n.d.).

183 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions (n.d.);
LifeShield National Insurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.).

184 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions (n.d.);
LifeShield National Insurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.).

185 National Health Insurance Company, Application for Short Term Medical Insurance
(2018).
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e Ulcerative colitis;'®¢

e Rheumatoid arthritis;'®’

Degenerative arthritis (Degenerative disc disease, degenerative joint disease of the knee,
herniated disc, rheumatoid or psoriatic arthritis or degenerative joint disease);!®
Systemic lupus;'®

Chronic obstructive pulmonary disease (COPD) or emphysema;'*°

Cystic fibrosis;!"

Transient ischemic attack;'?

Hepatitis C;!**

136 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Group Short Term Medical
Plan Insurance Enrollment Form (n.d.).

187 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.).

188 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); National General Accident & Health, Short Term Medical Enrollment
— Client Form (n.d.).

189 LifeShield National Insurance Company, Group Short Term Medical Plan Insurance
Enrollment Form (n.d.); Independence American Insurance Company [IHC], Application for
Individual Limited Short Term Medical Expense Insurance (Feb. 2019).

199 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.); National General Accident & Health, Short Term Medical Enrollment — Client Form
(n.d.); Independence American Insurance Company [IHC], Application for Individual Limited
Short Term Medical Expense Insurance (Feb. 2019); Arkansas BlueCross BlueShield,
Application for Short Term (n.d.).

191 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Individual Short Term
Medical Pan Insurance Enrollment Form (n.d.).

192 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.); LifeShield National Insurance Company, Individual Short Term
Medical Pan Insurance Enrollment Form (n.d.).

193 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Everest Reinsurance Company, Individual Short Term Medical Plan
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e Multiple sclerosis, paraplegia, or quadriplegia;'®*

e Muscular dystrophy;'®®

e Blood/bleeding disorders including but not limited to: hemophilia, anemia, aplastic,
thalassemia, hemolytic, hemorrhagic, agranulocytosis, pancytopenia, thrombocytopenia,
von willebrand disease, Wegener’s granulomatosis, or rare factor deficiencies;'*°

e Leukemia; and'®’

e Pancreas illness.!”®

All STLDI insurers deny coverage to individuals who are pregnant or an expectant
parent. Five of the eight STLDI insurers also deny coverage to individuals who are in the
process of adoption, or undergoing fertility treatment. Most STLDI insurers deny coverage to
individuals who have been diagnosed with AIDS, AIDS related complex, or tested positive for
HIV, and some STLDI plans reviewed require applicants to disclose whether they have been
diagnosed or treated for AIDS or HIV within the last five years. Some STLDI insurers also deny
coverage to female applicants who weigh over 250 or 275, pounds and male applicants who
weigh over 300 or 325 pounds.

e NHIC’s short-term policies in some states require applicants to disclose whether
they have been hospitalized for a mental illness in the last five years or have seen
a psychiatrist more than five times within the last twelve months. Individuals
who have been hospitalized for a mental illness are denied coverage.'” The

Insurance Enrollment Form (n.d.); LifeShield National Insurance Company, Medical Questions
(n.d.).

194 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); National Health Insurance Company, Enrollment Form for Short
Term Medical Insurance (2018); Independence American Insurance Company [IHC],
Application for Individual Limited Short Term Medical Expense Insurance (Feb. 2019).

195 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018).

196 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018); Golden Rule Insurance Company, Application for Short Term Medical
Insurance (June 20, 2017); Everest Reinsurance Company, Individual Short Term Medical Plan
Insurance Enrollment Form (n.d.); Independence American Insurance Company [IHC],
Application for Individual Limited Short Term Medical Expense Insurance (Feb. 2019).

197 [Pivot Health] Companion Life Insurance Company, Group Short Term Medical Plan
Application (Aug. 2018)

198 Everest Reinsurance Company, Individual Short Term Medical Plan Insurance
Enrollment Form (n.d.).

199 National General Accident & Health, Summary of Online Enrollment (EHealth-EC-
00000723, EHealth-EC-00000950 (MO app)).
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company also requires applicants in certain states to disclose whether they are on
medication or have received medical treatment for anxiety or depression.

e JAIC requires applicants to disclose whether they have taken controlled
substances (opioids) for pain treatment or pain management, or if the applicant is
prescribed more than four medications.?%°

e JAIC also requires applicants to disclose whether have undergone sex
reassignment surgery or are in the process of sex reassignment surgery.?’!

STLDI plans also require individuals to disclose whether they have had any type of
medical testing performed and have not received results or have been advised by a medical
professional to have treatment, testing or surgery that has not been performed.?> NHIC also
requires applicants to disclose whether they have consulted a health care professional for signs
and symptoms of a medical condition for which a diagnosis has not been determined within the
last 12 months.?*

A majority of STLDI insurers do not maintain data on the percentage of consumers
denied coverage. Only two STLDI insurers under the Committee’s investigation maintain data
on the percentage of consumers denied coverage.

2. Some STLDI Plans Provide Coverage to Individuals with Pre-Existing
Conditions, but Enrollees are Exposed to Significant Cost-Sharing

Three of the companies under the Committee’s investigation offer coverage to
individuals with pre-existing conditions, despite the fact that their policies exclude coverage
for pre-existing conditions.

e LifeMap and BCI do not require applicants to complete an extensive health
questionnaire as part of the application process.?** LifeMap and BCI offer

200 Independence American Insurance Company, Application for Individual Limited Short
Term Medical Expense Insurance (2018) (IHC00000181 — ITHC00000184.pdf).

201 Id

292 Golden Rule Insurance Company, Application for Short Term Medical Insurance
(June 20, 2017); National Health Insurance Company, Enrollment Form for Short Term Medical
Insurance (2018); [Pivot Health] Companion Life Insurance Company, Group Short Term
Medical Plan Application (Aug. 2018); Independence American Insurance Company,
Application for Individual Limited Short Term Medical Expense Insurance (2018)
(IHC00000181 — IHC00000184.pdf).

203 National Health Insurance Company, Application for Short Term Medical Insurance
(2018) (NHIC STM 2018 IND).

204 Letter from Blue Cross of Idaho Health Service, Inc., to Rep. Frank Pallone, Jr.,
Chairman, House Committee on Energy, Rep. Anna G. Eshoo, Chairwoman, Subcommittee on
Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and Investigations (Apr. 30,
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coverage to applicants regardless of their health status, with the exception of
women who are pregnant. While both companies accept applicants regardless of
health status, the companies exclude coverage of pre-existing conditions.?%° 206
Both LifeMap and BCI offer STLDI plans that exclude coverage of basic
preventive care, including routine exams and screening procedures.?%” 20

e Arkansas BCBS also issues coverage to individuals with a pre-existing condition
under two of its plans, despite the fact that all of Arkansas BCBS’s products
exclude coverage for pre-existing conditions for the first 12 months.?*? 21° Some
individuals enrolled in Arkansas BCBS’s STLDI plans are also subject to
surcharge of up to 300 percent related to their health condition. These same
consumers are also subject to the pre-existing conditions exclusion for the first 12
months despite paying a surcharge related to their health status.

e Arkansas BCBS conducts an extensive review of applicants prior to approval for
two of its STLDI plans.?!! 212 Arkansas BCBS requests the entirety of the

2019); Letter form Chris Blanton, President & CEO, LifeMap, to Rep. Frank Pallone, Jr.
Chairman, House Committee on Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman,
Subcommittee on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and
Investigations (Apr. 19, 2019).

205 Blue Cross of Idaho, Short Term PPO (2017) (BCI_00000006).

206 1 ifeMap, Non-Renewable Short Term Medical Insurance Policy (May 2013) (LM-
E&C-000101).

207 Blue Cross of Idaho, Short Term PPO Individual Policy, Outline of Coverage,
Exclusions and Limitations Section (BCI_00000031).

208 1ifeMap, Non-Renewable Short Term Medical Insurance Policy (May 2013) (LM-
E&C-000101).

209 Letter from Curtis E. Barnett, CEO, Arkansas BlueCross BlueShield, to Rep. Frank
Pallone, Jr., Chairman, House Committee on Energy and Commerce (May 2, 2019).

210 The Committee has represented this information as it existed at the point in time in
which the documents were produced to the Committee. On June 18, 2020, Arkansas BCBS
informed the Committee that the company had made changes to two of the STLDI policies
effective April 1, 2020. The company informed the Committee that two of its products will offer
coverage for pre-existing conditions for the entirety of the plan duration.

211 Arkansas BlueCross BlueShield, Application for Short-Term Blue, Non-
Discrimination and Language Assistance Notice (Nov. 4, 2017) (Application for Complete
ArkBCBS. ABCBS-000777).

212 The Committee has represented this information as it existed at the point in time in
which the documents were produced to the Committee. On June 18, 2020, Arkansas BCBS
informed the Committee that the company had made changes to two of the STLDI policies
effective April 1, 2020, and that it will no longer require medical and prescription drug records
from applications prior to enrollment.
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applicant’s medical and prescription drug records from the applicant’s health care
providers for up to seven years prior to the application date.!*> The consumer is
required to sign an authorization to allow “any medical professional, medical care
institution, pharmacy organization, pharmacy benefit manager, or other provider
of health care services or supplies, as well as any individual, company, or prior
insurance carrier possessing relevant medical, health, treatment or payment
information to provide Arkansas BCBS and its affiliate or agent’s information™ all
protected health information for the applicant. The company then requests
detailed information from the enrollee’s providers on all conditions present, date
(s), type(s) of treatment, medication(s), frequency of treatment,
lab/diagnostic/pathology report(s), hospital summaries, diagnosis, and genetic
health appraisal. After receiving all of the information noted above, the company
then determines the applicant’s eligibility for coverage.

3. STLDI Insurers Exclude Coverage for Pre-Existing Conditions

The Committee’s investigation finds that most STLDI insurers exclude coverage for
pre-existing conditions, and any complications resulting from a pre-existing condition. The
STLDI plans generally define a pre-existing condition as any illness, medical condition or injury
for which medical advice, diagnosis, case or treatment was recommended or received within the
applicable lookback period, which ranges from 6 to 60 months depending on applicable state
requirements, immediately preceding the effective date of the policy. A condition is also
considered a pre-existing condition if it had manifested itself in such a manner that would have
caused an ordinary prudent person to seek medical advice, diagnosis, care or treatment within the
applicable lookback period, which ranges from 6-60 months depending on applicable state
requirements, immediately preceding the effective date of the policy.

While all insurers offer STLDI plans that exclude coverage for pre-existing
conditions, some STLDI plans offered by IAIC, Arkansas BCBS, Golden Rule, and LNIC
do offer limited coverage for pre-existing conditions.

e Arkansas BCBS offers pre-existing conditions protection for two types of its
products, but consumers are still subject to a 12-month pre-existing condition
waiting period.?!* 2> Any medical conditions existing prior to the effective date of
the policy are not covered until the policy has been in effect for 12 months.

213 Letter from CEO, Arkansas BlueCross BlueShield, to Rep. Frank Pallone, Jr.,
Chairman, House Committee on Energy and Commerce (Aug. 23, 2019) (Letter 100 and 103 are
in Appendices F.3 and F.4).

214 Letter from Curtis E. Barnett, CEO, Arkansas BlueCross BlueShield, to Rep. Frank
Pallone, Jr., Chairman, House Committee on Energy and Commerce (May 2, 2019).

215 The Committee has represented this information as it existed at the point in time in
which the documents were produced to the Committee. On June 18, 2020, Arkansas BCBS
informed the Committee that the company made changes to two of the STLDI policies effective
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e Golden Rule also offers limited coverage for pre-existing conditions for
individuals who purchase the company’s TriTerm policy for up to 36 months.
However, pre-existing conditions are covered only after the individual has been
enrolled for 12 months.?!¢

e [AIC offers one STLDI product that provides coverage for certain pre-existing
conditions up to a maximum of $25,000.2!7

e LNIC offered a pre-existing conditions waiver that provided limited coverage for
pre-existing conditions for consumers who renewed their STLDI plans.?!® The
waiver provided coverage of pre-existing conditions for medical conditions that
were diagnosed or the symptoms started while the consumer was insured under a
previous STLDI plan offered by LNIC, and the STLDI plans were issued
consecutively.?!”

G. STLDI Plans Offer Limited Benefits and Limited Financial Protection

STLDI plans subject consumers to higher cost-sharing, greater financial risk, and include
lifetime limits on coverage. While STLDI plans have lower premiums than ACA-compliant
plans,?? these plans are exempt from all of the ACA’s consumer protection provisions and
provide very limited coverage, and limited protection against significant or catastrophic medical
costs. STLDI plans are exempt from the ACA’s guaranteed availability requirement, community
rating (including gender and age rating protections), and the requirement that plans cover ten
categories of essential health benefits, including prescription drugs, maternity coverage, and
mental health and substance use disorder. STLDI plans are also not subject to the prohibition on

April 1, 2020, and that these products will now include coverage for pre-existing conditions
protections.

216 UnitedHealthcare, Golden Rule Insurance Company, Producer Guide, TriTerm
Medical Plans (Feb. 25, 2019) (NG000665, Golden Rule Brochure).

217 Letter from Independence Holding Company, to Rep. Frank Pallone, Jr., Chairman,
House Committee on Energy and Commerce, Rep. Anna G. Eshoo, Chairwoman, Subcommittee
on Health, Rep. Diana DeGette, Chair, Subcommittee on Oversight and Investigations (May 24,
2019).

218 Letter from LifeShield National Insurance Company, to Rep. Frank Pallone, Jr.,
Chairman, House Committee on Energy and Commerce May 6, 2019) (Waiver of Pre-Existing
Conditions Rider, LN-3005).

219 1d.

220 Understanding Short-Term Limited Duration Health Insurance, Kaiser Family
Foundation (Apr. 23, 2018) (www.kff.org/health-reform/issue-brief/understanding-short-term-
limited-duration-health-insurance); Why Do Short-Term Health Insurance Plans Have Lower
Premiums Than Plans That Comply with the ACA?, Kaiser Family Foundation (Oct. 31, 2018)
(www kff.org/health-reform/issue-brief/why-do-short-term-health-insurance-plans-have-lower-
premiums-than-plans-that-comply-with-the-aca/).
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annual and lifetime coverage limits, and the annual out-of-pocket limits that protect consumers
from large health care costs.

1. STLDI Plans Exclude Coverage of Many Common Medical Conditions

The Committee finds that STLDI plans exclude coverage for many common medical
conditions resulting from pre-existing conditions, as well as coverage of basic medical services
that consumers would reasonably expect to be covered by health insurance. The Committee
finds that consumers who develop a medical condition have their claims denied by some STLDI
insurers, because the medical condition was excluded from coverage or deemed to be due to a
pre-existing medical condition.

In addition to pre-existing condition exclusions, STLDI plans exclude coverage of a
range of other common medical conditions, varying greatly from plan to plan. These coverage
limitations are for medical conditions regardless of whether the condition is pre-existing or not,
thereby adding an additional layer of confusion and complication for consumers. Below is an
illustrative list of some of the medical conditions that may be excluded from coverage regardless
of whether they arise during the term of coverage or were pre-existing:

Pregnancy, routine pre-natal care, childbirth, post-natal care;
Mental, emotional or nervous disorder, including routine or periodic mental examination;
Substance use disorder;
Suicide or attempted suicide or self-inflected injury while sane or insane;
Prescription drugs;
Chronic fatigue or pain disorders;
Sleep disorder;
Learning disabilities;
Kidney or end stage renal disease;
Treatment or diagnosis of allergies;
Treatment for cataracts;
Kidney disease;
Acquired Immune Deficiency Syndrome (AIDS)/ Human Immuno-deficiency Virus
(HIV);
Skin disease;
e Eye surgery;
e Coverage exclusions apply for the following medical conditions for the first six months
of coverage:
o Total or partial hysterectomy;
Tonsillectomy;
Adenoidectomy;
Repair of deviated nasal septum or any type of surgery involving the sinus;
Myringotomy;
Tympanotomys;
Herniorrhaphy;
Cholecystectomy;

O O O O O O O
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e Coverage limitations apply for the following medical conditions:
o Appendectomy
o Knee injury
o Kidney stones
o Gallbladder surgery

e Care or treatment for the feet;

e Transplants of bone marrow, liver, heart, heart/lung combinations, lung, corneas,
kidneys, pancreas, pancreas/kidney combinations, brain tissue or brain membrane, islet
tissue, pancreas, intestine, pituitary and adrenal glands, hair transplants;

e Qutpatient occupation therapy, outpatient speech therapy, inpatient or outpatient
custodial care;

e Treatment of obesity or morbid obesity;

e Expenses for replacement of artificial limbs or eyes.

2. All STLDI Plans Exclude Coverage for Basic Services

The Committee finds that STLDI insurers fail to provide coverage for basic medical
services that consumers would reasonably expect to be covered by health insurance. ACA
required plans in the individual market to provide coverage for ten categories of benefits: (1)
ambulatory patient services; (2) emergency services; (3) hospitalization; (4) maternity and
newborn care; (5) mental health and substance use disorder services including behavioral health
treatment; (6) prescription drugs; (7) rehabilitative and habilitative services and devices; (8)
laboratory services; (9) preventive and wellness services and chronic disease management; and
(10) pediatric services, including oral and vision care.

STLDI insurers often exclude coverage entirely for maternity and newborn care,
prescription drugs, rehabilitative services, and some exclude coverage entirely for mental health
and substance use disorders. Some STLDI plans that include coverage of prescription drugs,
mental health and substance abuse disorder treatment, ambulatory care, emergency
services, and hospitalization impose draconian limits on the coverage. Some STLDI plans
also decline to provide coverage of basic preventive care.
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a. Some STLDI Plans Exclude Coverage of Basic Preventive Care

Some STLDI plans exclude coverage for routine tests or screenings procedures and
physical examinations.?*! 2> Golden Rule offers STLDI plans that provide a benefit of up to
$200 per person per policy term for preventive care wellness checks but includes a 6-month
waiting period.??® LifeMap offers plans that exclude coverage of pelvic exams and pap smear
exams,??* and several STLDI plans exclude routine or preventive immunization.?”> A number of
insurers exclude coverage of contraception, including birth control pills, implants, injections,

supply, treatment device or procedure.??¢

Although these coverage limitations are not particularly common, the Committee has
strong concerns about these coverage limitations on preventive services, which are not in the
interest of public health. In particular, the exclusion of pap smears and pelvic exams is
questionable given that these services are not even particularly costly, and appear to be driven by
risk selection considerations and the desire to avoid enrolling women of childbearing age. The

Committee finds these coverage limitations to be discriminatory and not in the interest of public
health.

21 LifeMap, Short Term Medical Insurance for Idaho Individuals and Families,
Exclusions (cont.) (Dec. 2018) (LifeMap LM-E&C-00009); Independence American Insurance
Company, Individual Short Term Medical Expense Insurance Policy, Section 5- Exclusions and
Limitations from Coverage (IHC 00330); BlueCross of Idaho, Short Term PPO Individual
Policy, Outline of Coverage, Inpatient Notification Section (BCI 00045); Pivot Health, Short
Term Medical (Attachment B Pivot Brochure); Golden Rule Insurance Company, Sample Short

Term Network Provider Medical Expense Coverage, Outline of Coverage for Policy Form
IST6.1-P-GRI-10 (GRIC003988).

222 The Committee notes that it is not a widespread industry practice to exclude routine
tests or screening procedures, and that this was observed in only some plans offered by two
STLDI insurers.

223 UnitedHealthcare, Golden Rule Insurance Company, Producer Guide, TriTerm
Medical Plans (Feb. 25, 2019) (NG000665, Golden Rule Brochure).

224 LifeMap, Short Term Medical Insurance for Idaho Individuals and Families,
Exclusions (cont.) (Dec. 2018) (LifeMap LM-E&C-00009). However, the company also offers
some plans that include coverage for pap smear exams.

225 LifeMap, Short Term Medical Insurance for Oregon Individuals and Families (Jan. 1,
2019) (LifeMap Exhibit 3 LM-E&C-00029), Pivot Health, Short Term Medical (Attachment B
Pivot Brochure); BlueCross of Idaho, Short Term PPO Individual Policy, Outline of Coverage,
Inpatient Notification Section (BCI 00045)

226 ifeMap, Non-Renewable Short Term Medical Insurance Policy, Exclusions and
Limitations (May 2013) (LifeMap E&C-000124); Independence American Insurance Company,
Individual Short Term Medical Expense Insurance (IHC 0031-0055); BlueCross of Idaho, Short
Term PPO Individual Policy, Outline of Coverage, Inpatient Notification Section (BCI 00045).
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b. STLDI Plans Exclude Altogether or Limit Coverage of Prescription Drugs

The Committee finds that most STLDI plans exclude or limit coverage for outpatient
prescription drugs. Pivot, Golden Rule, LNIC, Arkansas BCBS, NHIC, IAIC, and Everest
offer STLDI plans that do not include prescription drug benefits >’ 22

The Committee finds that some STLDI plans that offer prescription drug coverage
impose significant limitations on the coverage.

e Golden Rule offers STLDI plans that apply dollar maximum cap of $3,000 on
outpatient prescription drugs.?*

e Arkansas BCBS offers STLDI policies that cap prescription drug coverage at
$1,000 per member per policy.>*

c¢. STLDI Plans Discriminate Against Individuals with Mental Health and
Substance Use Disorders

The Committee finds that major STLDI insurers discriminate against individuals
with mental health and substance use disorders. Some STLDI plans require applicants to
disclose whether they have been diagnosed with a mental disorder, bipolar disorder, substance
use disorder, schizophrenia, or eating disorder. Patients who respond affirmatively are denied
coverage. NHIC also requires applicants in certain states to disclose in the plan applications

227 Pivot Health, Short Term Medical; UnitedHealthCare, Golden Rule Insurance
Company, Short Term Medical Plans, Highlights of Covered Expenses (Apr. 11,2019)
(GRIC000097); Golden Rule Insurance Company, Sample Policy, Agreement and Consideration
(Dec. 1, 2016)(GRIC000957); LifeShield National Insurance Company, Individual Short Term
Medical Insurance Policy (Generic LNG-3000); Arkansas BlueCross BlueShield, Limited
Duration Health Insurance Plans (2019) (ARKBCBS-00528); Arkansas BlueCross BlueShield,
PPO Short-Term Major Medical Policy (ARKBCBS-000040); Everest Reinsurance Company,
Short-Term Medical Insurance Certification of Coverage (EAH 005240815), Everest FlexTerm
Health Insurance (Oct. 6, 2018); UnitedHealthCare, Golden Rule Insurance Company, Short
Term Medical Plans, Highlights of Covered Expenses (Apr. 11,2019) (GRIC000097); Golden
Rule Insurance Company, Sample Policy, Agreement and Consideration (June 1, 2016)
(GRIC000229); National General Accident & Health, Sample Policy Packet (Jan. 3, 2019);
Independence American Insurance Company, Individual Short Term Medical Expense Insurance
Policy, Section 5- Exclusions and Limitations from Coverage (IHC0000219).

28 LNIC has ceased offering STLDI plans.

229 Golden Rule Insurance Company, Sample Policy, Plus Elite, Agreement and
Consideration (GRIC001072); UnitedHealthCare, Golden Rule Insurance Company, Short Term
Medical Plans, Highlights of Covered Expenses (Apr. 11, 2019) (GRIC000097).

230 Arkansas BlueCross BlueShield, Limited Duration Health Insurance Plans, Benefits
at a Glance (ABCBS-000532).
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whether they have been hospitalized for a mental illness within the last five years or visited a
psychiatrist more than 5 times during the last 12 months preceding the date of the application.?*!
Applicants that have been hospitalized with a mental illness within the last five years are denied
coverage. The company also requires applicants in certain states to disclose whether they are on
medication or have received medical treatment for anxiety or depression.?*?

The Committee finds that most STLDI plans do not provide coverage for mental health
and substance use disorders or provide extremely limited coverage. Golden Rule, LifeMap,
NHIC, and IAIC offer STLDI policies that exclude treatment of mental health and
substance use disorders from coverage.”>*> Some STLDI plans also specifically exclude
coverage for autism, schizophrenia, psychosis, bipolar disorder, and depression.

STLDI plans that do offer coverage for mental health and substance abuse
treatment impose significant limits on coverage. For instance, STLDI plans from Everest,
LNIC, NHIC, and Pivot include a $100 maximum per day and a 31-day maximum for inpatient
care. Some of these same plans include a $50 maximum per outpatient visit and a 10-day
maximum for outpatient care.?**

The Committee finds that STLDI plans deny claims that stem from mental health and
substance use disorders. In one instance, a consumer was billed approximately $100,000 for
treatment related to substance use disorder.?>> TAIC initially denied the claim and asserted that
any claims related to substance use disorder is excluded from the policy. The company
subsequently reconsidered the claim due to state mandate on chemical dependency treatment, but

231 National General Accident & Health, Short Term Medical Enrollment — Client Form
(EHealth-EC-00000718 (NG Indiana)).

232 National Insurance Health Company, Application for Short Term Medical Insurance
(EHealth-EC-00000976(IND application)).

233 Golden Rule Insurance Company, Sample Short Term Network Provider Medical
Expense Coverage, Outline of Coverage for Policy Form IST6.1-P-GRI-10 (GRIC003988),
National General Accident & Health, Short Term Medical for use in Maryland, Limitations and
Exclusions (Mar. 31, 2019) (NG000260); Independence American Insurance Company,
Individual Short Term Medical Expense Insurance Policy, Section 5- Exclusions and Limitations
from Coverage (IHC0000022, NG000513); LifeMap, Short Term Medical Insurance for Oregon
Individuals and Families (Jan. 1, 2019) (LifeMap Exhibit 3 LM-E&C-00029).

234 Pivot Health, Short Term Medical; Everest, FlexTerm Health Insurance (Oct. 6,
2018); LifeShield National Insurance Company, Short Term Medical Insurance Certificate of
Coverage (2018) (Generic LNG-3001 STMCertificate Plan2 2019); National General Accident
& Health, Sample Policy Packet.

235 THC Health Solutions, Health Administration Exchange, Explanation of Benefits
(2018) (IHC00005758); THC Health Solutions, Health Administration Exchange, Explanation of
Benefits (2018) (IHC00005760); IHC Health Solutions, Health Administration Exchange,
Explanation of Benefits (2018) (IHC00005736).
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only paid $2,000. STLDI plans also exclude coverage for medical claims arising from attempted
suicide or self-harm. The Committee finds that it is a common practice for STLDI insurers to
deny claims that stem from self-inflicted harm.?*¢ In data provided to the Committee, an STLDI
insurer denied hundreds of claims due to self-inflected harm.?*’

3. All STLDI Plans Impose Limitations & Exclusions on Benefits Covered

STLDI plans impose significant limitations and exclusions on the limited benefits and
services they cover. Many of these plans impose significant limitations on doctor’s office visits,
hospitalization, emergency services, prescription drugs, and mental health and substance use
disorders. Consumers are often left with exorbitant medical bills and out-of-pocket costs for
sparse coverage.

Some STLDI plans reviewed provide coverage for hospitalization, emergency room
services, and surgical services subject to cost-sharing, including deductible, copayments and
coinsurance. NHIC, BCI, Golden Rule, LifeMap, Arkansas BCBS, and Everest offer STLDI
plans that include coverage for doctor’s office visits, hospitalization, urgent care visits, and
emergency room visits subject to cost-sharing, including deductible and coinsurance.?®
However, these plans still impose maximum coverage limits and lifetime limits.

A number of STLDI plans impose draconian coverage limitations for illnesses, injuries,
and conditions arising after a consumer purchases a policy.

26 Pivot Health, Short Term Medical (Attachment B Pivot Brochure), Independence
American Insurance Company, Individual Short Term Medical Expense Insurance Policy,
Section 5- Exclusions and Limitations from Coverage (IHC00000315); LifeMap, Short Term
Medical Insurance for Oregon Individuals and Families (Jan. 1, 2019) (LifeMap Exhibit 3 LM-
E&C-00029); Golden Rule Insurance Company, Sample Short Term Network Provider Medical
Expense Coverage, Outline of Coverage for Policy Form IST6.1-P-GRI-10 (GRIC003988);
National General Accident & Health, Sample Policy Packet; LifeShield National Insurance
Company, Individual Short Term Medical Insurance Policy (Generic LNG-3000); Everest
Reinsurance Company, Short-Term Medical Insurance Certification of Coverage (EAH
005240815).

27 The company provided the Committee a detailed breakdown of claim denial rates,
including the basis for denial. The company denied over 600 claims due to self-inflicted harm for
the 2017 and 2018 plan year.

238 National General Accident & Health, Sample Policy Packet; Independence American
Insurance Company, Individual Short Term Schedule of Benefits (IHC0000251); Everest,
FlexTerm Health Insurance (Oct. 6, 2018); Golden Rule, Short Term Medical Policy
(GRIC0000189); LifeMap, Short Term Policy, Blue Cross of Idaho, Short-Term PPO Outline of
Coverage Brochure; Arkansas BlueCross BlueShield, Complete Short-Term Policy Schedule of
Benefits.
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A consumer enrolled in a STLDI plan by IAIC was billed
approximately $222,000 after suffering a heart attack.238
Meanwhile, the company only paid $13,131 and denied the

rest of the claims due to maximum payable benefits.23? The
consumer was ultimately responsible for approximately
$172,000.

The consumer was enrolled in a STLDI plan that limited hospital intensive care unit
services to $1,250 per day, and emergency room treatment to $500 per day. The company wrote
to the patient that the patient’s claims had reached the maximum payable benefits.

e According to a consumer complaint, a consumer enrolled in a LNIC plan was
billed $30,000 for an emergency surgery.?*! The consumer was enrolled in a
STLDI plan that provided a maximum of $250 for emergency room visit, and a
maximum of $1,250 for outpatient surgical facility.?*?

e A consumer enrolled in a STLDI plan by IAIC was billed approximately $22,000
while the company paid approximately $5000. IAIC denied the rest of the claim
stating that it exceeded the maximum allowable benefit.24?

a. Some STLDI Plans Impose Limitations on Physician Office Visits

Some STLDI plans provide coverage for doctor’s office visits subject to cost-sharing,
including coinsurance, copayments, and deductible. For example, NHIC, BCI, Golden Rule,
LifeMap, and Arkansas BCBS offer STLDI plans that provide coverage for doctor’s office visits

239 Letter from Complainant, to Consumer Affairs Division, Arizona Department of
Tnsurance (2018) (IHC00001562 — THC00001563).

240 Letter from IHC Carrier Solutions, Independence Holding Group, to Arizona
Department of Insurance, Consumer Protection Division (2018) (IHC00001564 —
IHC00001660).

241 Letter from Investigator, Minnesota Commerce Department, to LifeShield National
Insurance Company (Sept. 10, 2019) (LNIC_EC_C000842).

242 Letter from Assistant Vice President, Director of Compliance, LifeShield National
Insurance Company, to Investigator, Minnesota Department of Commerce (2019)
(LNIC_EC_C00846).

243 Letter from Standard Security Life Insurance, Independence Holding Group, to
Consumer Specialist, Arizona Department of Insurance, Consumer Affairs (2018)
(THC00006642).
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subject to coinsurance and the plan’s deductible.?** However, some STLDI plans impose
limitations on basic services consumers would reasonably expect insurance to cover such as
doctor’s office consultations.

Some STLDI plans reviewed impose a maximum limit of three doctor’s office visits for
the duration of the policy, or $500 maximum per policy period.

e JAIC offers some STLDI plans that provide coverage for doctor’s office visits
subject to deductible and coinsurance, but the company also offers STLDI
policies that limit doctor’s visit consultations between one to three visits.?*> TAIC
also offers plans that limit doctor’s office visits to a maximum of $1,000 per
person, and $500 maximum for inpatient doctor visits for hospital confinemen

e Golden Rule offers some STLDI plans that limit doctor’s visit to one per policy
period for a plan of 90 days duration, and limit it to three doctor’s visits for plans
with duration of 181 days or more.?*’

e Everest offers some STLDI plans that limit doctor’s office visits to a maximum of
three visits per coverage period per person.?*3

e LNIC’s STLDI plans limited doctor’s office visits to a maximum of three visits
with copayment, or limited doctor’s visits for inpatient hospital services to a
maximum of $500 per coverage period.>** LNIC also offered STLDI plans that
limit doctor’s visit to a maximum of $200 per coverage period.*>°

t.246

b. Some STLDI Plans Impose Limitations on Hospitalization

244 National General Accident & Health, Sample Policy Packet; Golden Rule, Short Term
Medical Policy (GRIC0000189); LifeMap, Short Term Policy, Blue Cross of Idaho, Short-Term
PPO Outline of Coverage Brochure,; Arkansas BlueCross BlueShield, Complete Short-Term
Policy Schedule of Benefits.

245 Independence American Insurance Company, The IHC Group, Short Term Health
Insurance (2018) (IHC0000419); Independence American Insurance Company, The IHC Group,
Interim Coverage Plus (2018) (IHC0000430).

246 Independence American Insurance Company, Schedule of Benefits (IHC0000062 —
IHC0000064).

247 Golden Rule Insurance Company, Key to Data Page Variables in Sample
Policies/Certificates and Other Explanations (GRIC001798).

248 Agile Health Insurance, Everest STM (Everest exhibit 2(c)).

249 LifeShield National Insurance Company, LifeShield Advantage and LifeShield Flex
Plans (Apr. 10, 2019) (Exhibit ITT LNG 3001).

230 LifeShield National Insurance Company, Merit STM (Exhibit III LNG-3200 NCE
Merit STM Brochure).
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Some STLDI policies reviewed provide coverage for hospitalization subject to cost-
sharing, including copayment, coinsurance, and deductible. For example, NHIC, Arkansas
BCBS, BCI, and LifeMap offer STLDI plans that provide coverage for hospitalization subject to
deductible and coinsurance.?>! TAIC and Everest offer some STLDI plans that provide coverage
for hospitalization services subject to the average standard room rate or the amount billed for
semi-private room.>> However, the Committee finds that a number of STLDI plans impose
significant limitations on coverage for hospitalization and intensive care unit services.

e A number of policies reviewed limit coverage for hospital services ranging from a
maximum of $500 or $1,000 per day to $10,000.>5

e A patient was billed approximately $14,000 after being hospitalized for
pneumonia.>>* In a letter to the patient, LNIC wrote that the plan’s maximum
payable benefit for inpatient hospital stay is $1,000 per day,” and therefore, “the
maximum payable benefit of $2,000 will be paid to the provider.”*>

e Another patient enrolled in a LNIC policy was billed approximately $22,000 in
medical bills for an emergency procedure. In a letter to the patient, the company
wrote that the maximum payable benefit for inpatient stay is $1,000 per day, and
the maximum payable benefit for ER visit is $250.00. The company only paid
approximately $7,000 of a $35,500 bill. 2%

231 National General Accident & Health, Sample Policy Packet; LifeMap, Short Term
Policy, Blue Cross of Idaho, Short-Term PPO Outline of Coverage Brochure; Arkansas
BlueCross BlueShield, Complete Short-Term Policy Schedule of Benefits.

232 Independence American Insurance Company, Individual Short Term Schedule of
Benefits (IHC0000251); Everest, FlexTerm Health Insurance (Oct. 6, 2018).

233 Independence American Insurance Company, Schedule of Benefits (IHC0000062-
IHC0000064), LifeShield National Insurance Company, Individual Short Term Medical
Insurance Policy (LifeShield (LNG 3001); Agile Health Insurance, Everest STM (Everest exhibit
2(c)).

254 Letter from Insurance Analyst, Consumer Services, Life and Health Section, Colorado
Department of Regulatory Agencies, to LifeShield National Insurance Company (2019)
(LNIC_EC _C000731); Letter from Assistant Vice President, Director of Compliance,

LifeShield National Insurance Company, to Colorado Department of Regulatory Agencies,
Division of Insurance (2019) (LNIC_EC_C000763).

255 Letter from Director of Compliance, LifeShield National Insurance Company, to
Complainant (2019) (LNIC_EC_C000763).

236 Office of Insurance and Safety Fire Commissioner, State of Georgia, Complaint Form
(Jan. 31, 2019) (LNIC_EC C000358).
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While TAIC offers STLDI plans that limit inpatient hospital services to maximum benefit
of $10,000 per day and intensive care to $12,500 per day,?*’ the company also offers STLDI
policies that limit hospital visit to a maximum benefit of $500 per hospital confinement, or not to
exceed $1,000 per day.?*® TAIC also offers some STLDI policies that that limit intensive care
unit services not to exceed maximum benefit of $1,250 per day.?’

Everest offers STLDI plans that limit inpatient hospital services to $1,000 per day and
intensive care unit services to $1,250 per day. 2%° 26! LNIC offered STLDI plans that that limited
coverage for intensive care unit hospitalization to $1,250 per day and inpatient hospital services
to $1,000 per day.2?

d. Some STLDI Plans Impose Severe Limitations on Emergency Services

Some STLDI plans impose severe limitations on coverage for emergency services, one of
the main reasons consumers purchase health insurance. STLDI plans offered by insurers
including Golden Rule, Arkansas BCBS, IAIC, and NHIC, provide coverage for emergency
room services subject to cost-sharing including the plan deductible. Some of these plans require
emergency room copayment of $250 or $500 per visit, and any additional covered expenses are
subject to the deductible amount and coinsurance percentage. However, LNIC offered STLDI
plans that include a limit of $750 per day for all emergency room expenses.?6> LNIC also
offered STLDI plans that limit emergency room coverage to $250 per visit.26* As a result,
patients are billed thousands of dollars in medical bills for common emergency room visits
such as pneumonia, appendicitis, and kidney infection. Patients are also billed thousands

257 Independence American Insurance Company, Schedule of Benefits (IHC00062-
I[HC00064).

28 Independence American Insurance Company, Schedule of Benefits (IHC00000248-
IHC00000250), The IHC Group, Fixed Benefit Plan Combo and Interim Coverage Combo
(2018) (IHC00000463).

2% Independence American Insurance Company, Schedule of Benefits (IHC000249).
260 Agile Health Insurance, Everest STM (Everest exhibit 2(c)).

261 The Committee has represented this information as it existed at the point in time in
which the documents were produced to the Committee. On June 18, 2020, Everest informed the
Committee that the company had ceased offerings products with these limitations.

262 1ifeShield National Insurance Company, Individual Short Term Medical Insurance
Policy (LifeShield (LNG 3001)).

263 LifeShield National Insurance Company, Individual Short Term Medical Insurance
Policy (Individual Policy LA (LN-3001 LA)); LifeShield National Insurance Company, Merit
STM (Exhibit IIT LNG-3200 NCE Merit STM Brochure).

264 LifeShield National Insurance Company, Individual Short Term Medical Insurance
Policy (Exhibit III LNG 3001 HIIQ STM Brochure).
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of dollars for necessary and life-threatening medical treatment. According to a consumer
complaint, a patient was billed over $30,000 for an emergency room visit, and LNIC denied parts
of claim asserting that it was subject to the maximum payable benefit. In a letter to the patient,
the company wrote that the maximum payable benefit for an ER visit is $250, and the maximum
payable benefit for outpatient surgical facility is $1,250 per day.?%

IAIC offers STLDI plans limit emergency room coverage to a maximum of $500 per
day.?%6 267 Everest offers some plans that limit emergency services not to exceed three visits per
policy period.?®® A consumer enrolled in an IAIC plan wrote in a complaint that he was billed
approximately $10,000 for an emergency room visit while the plan only paid $500.2% In a letter
to the patient, the company wrote that the maximum payable benefits for emergency room
services is $500 per day.?”°

e. Some STLDI Plans Limit Coverage and Impose Exclusions for Surgery
Services

Some STLDI plans offer coverage for surgery services subject to deductible and
coinsurance. For example, IAIC and NHIC offer STDLI plans that provide coverage for surgery
expenses subject to deductible and coinsurance.?”! However, some insurers offer STLDI plans
that limit coverage for surgery and intensive care services, and impose limitations on coverage
for surgery services.

265 Letter from Investigator, Minnesota Department of Commerce, to LifeShield National
Insurance Company (2019) (LNIC_EC_C000842),

266 Independence American Insurance Company, Schedule of Benefits (IHC0000062-
IHC0000064).

267 The Committee has represented this information as it existed at the point in time in
which the documents were produced to the Committee. On June 22, 2020, IAIC informed the
Committee that the company ceased offerings products with these limitations on March 2020.

268 Bverest, FlexTerm Health Insurance (2018).

269 Email from Wisconsin Office of the Commissioner of Insurance, to Standard Security
Life Insurance Company of New York (2018) (IHC00001870); IHC Health Solutions, Health
Administration Exchange, Explanation of Benefits (2018) (IHC00001893-IHC00001895).

270 Wisconsin Complains Insurance Company Access, Complaint (IHC00001869); Letter
from Insurance Paralegal, IHC Carrier Solutions, Independence Holding Group, to Wisconsin
Office of the Commissioner of Insurance (2018) (IHC00001894).

271 National General Accident & Health, Sample Policy Packet; Independence American
Insurance Company, Individual Short Term Schedule of Benefits (IHC0000251).
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e Everest offers STLDI plans that limit outpatient surgery to a maximum of 3
surgeries per covered person.?’?

e LNIC offered some policies that limit coverage for outpatient surgical facility to
maximum benefit of $1,250 per day.?”

e JAIC offers some STLDI plans limit outpatient surgery services to a maximum of
$1,000 per day or a maximum benefit of $2,500 per surgery for surgeon
services.?’

A number of other short-term policies provide coverage of up to $5,000 per surgery for
surgeon expenses, not to exceed $10,000 per coverage period.?’> Examples of coverage
limitations for surgery services also include $2,500 maximum for joint surgery, and $2,500
maximum for gallbladder surgery.?’®

NHIC offers some STLDI plans that exclude coverage for surgery expenses during the
first six months of coverage. A consumer was billed over $30,000 for a cholecystectomy and
NHIC denied parts of the claims.?’” The company asserted that expenses for that particular
surgery was excluded from coverage during the first six months.?’® NHIC denied another
consumer’s claims for anesthesia services during surgery and other medical services. The
company asserted that the claim was ineligible for coverage based on the plan’s policy
limitations and exclusions. The plan excluded expenses and benefit for “joint replacement or
other treatment of joints, spine, bones or connective tissue including tendons, ligaments and
cartilage.” 2’ NHIC also denied part of the consumer’s claim due to pre-existing conditions
exclusions.

272 Everest, FlexTerm Health Insurance (2018).

273 LifeShield National Insurance Company, Individual Short Term Medical Insurance
Policy (Exhibit Il LNG-3001).

274 Independence American Insurance Company, Schedule of Benefits (IHC00000062-
IHC00000064); Independence American Insurance Company, Schedule of Benefits
(IHC00000248-IHC00000250).

275 LifeShield National Insurance Company, Individual Short Term Medical Insurance
Policy (LNG-3001, Individual Policy LA Plan).

276 Agile Health Insurance, Everest Prime STM (Everest exhibit 2(b)); LifeShield
National Insurance Company, Individual Short Term Medical Insurance Policy (LNIC
Individual Policy LA Plans).

277 Letter from Complainant, to Appeals Department, National General Accident &
Health (2018) (NG001663).

278 Letter from Correspondence Team, National General Accident & Health, to
Complainant (2018) (NG001584).

27 Letter from Correspondence Team, National General Accident & Health, to
Complainant (2018) (NG000813).
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