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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ELI LILLY AND COMPANY, and
LILLY USA, LLC

Plaintiffs,
V. No. 1:21-cv-81-SEB-MJD

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, ¢ 4/,

Defendants.

JOINT MOTION TO AMEND SCHEDULE FOR FURTHER PROCEEDINGS AND
CHANGE PRELIMINARY-INJUNCTION HEARING DATE

On May 27, 2021, the Court heard oral argument on Plaintiffs’ Motion for a Temporary
Restraining Order, ECF No. 94. At that hearing, the Court denied the request for a temporary
restraining order, extended Plaintiffs” deadline to respond to HRSA’s May 17. 2021 letter, and granted
Defendants’ request, ECF No. 101, to combine briefing on Plaintiffs’ Motion for a Preliminary
Injunction with Defendants” Reply in Support of their Motion to Dismiss or for Summary Judgment
and Opposition to Plaintiffs’ Motion for Summary Judgment, and extending Defendants’ deadline to
file that brief to June 4, 2021. See ECF No. 102, Minute Entry. The Court also gave Plaintiffs leave to
file a Second Amended Complaint challenging HRSA’s May 17, 2021 letter, which was a basis of
Plaintiffs’ pending Motion for a Preliminary Injunction. Plaintiffs filed their Second Amended
Complaint the same day. See ECEF No. 103.

Inlight of these developments, in particular with regard to the allegations set forth in Plaintiffs’
Second Amended Complaint, the parties have conferred with the goal of proposing to the Court a

schedule that will provide the most efficient manner possible for the Court to decide both Plaintiffs’
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Motion for Preliminary Injunction and the parties’ dispositive briefing on a// claims presented in the
operative Second Amended Complaint. Specifically, the parties have agreed that Plaintiffs’ claims
challenging HRSA’s May 17, 2021 letter require Defendants to produce an administrative record for
that decision. The current schedule, however, requires Defendants to file their opposition to Plaintiffs’
Motion for Preliminary Injunction and their final dispositive brief on June 4, 2021, before production
of the administrative record can occur. The parties agree that is inefficient because it will require
duplicative briefing (including supplemental briefing on Plaintiffs’ new claims) after the new
administrative record for the May 17, 2021 letter is produced. Instead, the parties agree that it would
be preferable to allow the Court to review a single round of briefing on all remaining live disputes, to
be filed promptly after the new administrative record is produced.

Accordingly, the parties jointly propose that the Court enter the following briefing schedule
to supersede the existing briefing schedule (including the combined Defendants’ brief that would

otherwise be due on June 4, 2021, see ECF No. 102, Minute Entry):

e Defendant HRSA will produce the administrative record supporting its May 17, 2021 letter on
June 11, 2021;

e Defendants will file a combined 60-page brief opposing Plaintiffs’ Motion for Preliminary
Injunction, moving for summary judgment on Plaintiffs’ new allegations challenging HRSA’s
May 17, 2021 letter, opposing Plaintiffs’ pending Motion for Summary Judgment, and replying
in support of Defendants’ opening brief, on June 23, 2021;

e Plaintiffs will file a combined 60-page brief replying in support of their Motion for Preliminary
Injunction, moving for summary judgment on their new allegations challenging HRSA’s May
17, 2021 letter, and replying in support of their opening brief, on July 12, 2021; and

e The parties respectfully request that the Court reschedule the hearing on Plaintiffs’ Motion for
Preliminary Injunction, currently scheduled for June 16, 2021, at the Court’s earliest
convenience after all briefing is complete on July 12, 2021.

The parties respectfully suggest that this modified schedule will prove significantly less

burdensome for the Court and promote efficiency for the parties and the Court. By allowing the

parties to avoid duplicative briefing and combine all arguments on Plaintiffs’ claims into one omnibus
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brief, and by allowing the Court to address Plaintiff’s Motion for a Preliminary Injunction after the
parties have adequately briefed that request—including challenges to the May 17. 2021 letter—with
the administrative record provided by the agency. The parties respectfully request further that, due to
the complexity and breadth of the issues that the parties will need to address in their one remaining
brief under this proposal, each side be allowed up to 60 pages each for their remaining briefs, which
will address: (1) the pending summary judgment motion; (2) dispositive motions on the claims asserted
on the May 17 letter; and (3) the pending preliminary injunction motion.

Finally, in view of the fact that this is a proceeding under the Administrative Procedure Act,
which will be resolved without discovery and trial, as well as this Court’s March 29, 2021 order
excusing the parties “from compliance with Local Civil Rule 56-1 in that they [were| not required to
include statements of material facts in dispute in their summary judgment briefing,” ECF No. 85, the
parties respectfully request vacatur of the initial pretrial conference scheduled for June 21, 2021, and
the related deadlines included in the May 28, 2021 pretrial scheduling order, ECF. No. 105.

The parties appreciate the Court’s consideration and respectfully request entry of the attached

proposed order.



Dated: June 1, 2021

/s/ Tohn C. O’Quinn
Andrea Roberts Pierson
Brian J. Paul

Nicholas B. Alford

FAEGRE DRINKER BIDDLE & REATH

LLP

300 N. Meridian Street, Suite 2500
Indianapolis, IN 46204

(317) 237-0300

andrea.pierson@faegredrinker.com
brian.paul@faegredrinker.com

nicholas.alford@faegredrinker.com

John C. O’Quinn, P.C.*

Matt Owen*

Matthew D. Rowen*
KIRKLAND & ELLIS LLP
1301 Pennsylvania Avenue N.W.
Washington, D.C. 20004

(202) 389-5000
john.oquinn@kirkland.com

matt.owen(@kirkland.com
matthew.rowen@kirkland.com

Andrew A. Kassof, P.C.*
Diana M. Watral*
KIRKLAND & ELLIS LLP
300 North LaSalle

Chicago, IL 60654

(312) 862-2000

andrew kassof@kirkland.com
diana.watral@kirkland.com

* Admitted pro hac vice

Attorneys for Plaintiffs
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Respectfully submitted,

BRIAN D. NETTER
Deputy Assistant Attorney General

MICHELLE R. BENNETT
Assistant Branch Director

/s/ Kate Talmor
KATE TALMOR
RACHAEL WESTMORELAND
JODY D. LOWENSTEIN
Trial Attorneys
U.S. Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, N.W.
Washington, D.C. 20005
(202) 305-5267
kate.talmotr(@usdoj.gov
Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on June 1, 2021, a copy of the foregoing was filed electronically.
Service of this filing will be made on all ECF-registered counsel by operation of the court’s

electronic filing system. Parties may access this filing through the court’s system.

/s/ John C. O’Quinn
John C. O’Quinn




Case 1:21-cv-00081-SEB-MJD Document 106-1 Filed 06/01/21 Page 1 of 2 PagelD #: 6555

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ELI LILLY AND COMPANY, and
LILLY USA, LLC

Plaintiffs,
V. No. 1:21-cv-81-SEB-MJD

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, ¢ 4/,

Defendants.

PROPOSED ORDER

Upon consideration of the parties’ Joint Motion to Amend Schedule for Further Proceedings
and Change Preliminary-Injunction Hearing Date, the Court hereby GRANTS the parties’ motion

and enters the following schedule:

e Defendant HRSA will produce the administrative record supporting its May 17, 2021
violation letter on June 11, 2021

e Defendants will file a combined brief opposing Plaintiffs’ Motion for Preliminary
Injunction, moving for summary judgment on Plaintiffs’ new allegations challenging
HRSA’s May 17, 2021 letter, opposing Plaintiffs’ pending Motion for Summary
Judgment, and replying in support of Defendants’ opening brief, on June 23, 2021

e Plaintiffs will file a combined brief replying in support of their Motion for Preliminary
Injunction, moving for summary judgment on their new allegations challenging
HRSA’s May 17, 2021 letter, and replying in support of their Motion for Summary
Judgment, on July 12, 2021

e The Court will hold a hearing on Plaintiffs’ Motion for Preliminary Injunction on

e The parties’ remaining briefs shall not exceed 60 pages.

e The initial pretrial conference scheduled for June 21, 2021, and the related deadlines
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included in the May 28, 2021 pretrial scheduling order, ECF No. 105, are vacated.

SO ORDERED.

Dated: Signed:
The Honorable Sarah Evans Barker

Order served on all counsel of record via ECF
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